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: TREATY
BETWEEN THE UNITED STATES AND GREAT BRITAIN
RELATING TO BOUNDARY WATERS, AND QUESTIONS
ARISING BETWEEN THE UNITED STATER AND CANADA.

The United States of America and His Masjesty the King of the United
Kingdom of Great Britain and Ireland and of the British Dominions beyond
the Seas, Emperor of India, being equally desirous to prevent disputes regarding
the use of boundary waters and to settle all guestions which are now pending
between the Tnited States and the Dominion of Canada involving the rights,
obligations, or interests of either in relation to the other or to the inhabitants
of the other, slong their commen frontier, and to make provision for the
adjustment and settlement of all such questions as may hereafter arise, have
resolved to conclude & treaty in furtherance of these ends, and for that purpoese
have sppointed as their respective plenipotentiaries:

The President of the United States of America, Elihu Root, Secretary of
State of the United States; and

His Britannic Majesty, the Right Honourable James Bryce, O.M., his
Ambassador Extraordinary and Plenipotentiary at Washington;

Who, after having communicated to one another their full powers, found
in good and due form, have agreed upon the following articles:

PHRELIMINARY ABTICLE

For the purposes of this treaty boundary waters are defined as the waters
irom maip shore to main shore of the lakes and rivers and connecling waterways,
or the portions thereof, along which the internationsl boundary between the
United States and the Dominion of Canade passes, including all bays, arms,
end inlets thereof, but not including tributery waters which in their natural
channels would Sow into such lakes, rivers, and waterways, or waters flowing
from such lakes, rivers, and waterways, or the waters of rivers flowing across

the boundary.
ARTICLE I

The High Contracting Parties agree that the pavigation of all navigable
boundary waters shall forever continue free and open {or the purposes of com-
merce to the inhabitants and to the ships, vessels, and boais of both countries
equally, subject, however, to any laws and regulations of either country, within
its own territory, not inconsistent with such privilege of free navigation and
applying equally and without discrimination 1o the inhabitants, ships, vessels,
and boats of both countries.

It is further agreed that so long as this treaty shall remain in force, this
same right of navigation shall extend to the waters of Lake Michigan and to all
csnals connecting boundary waters, and now existing or which may hereafter
be constructed on either side of the line. Either of the High Contracting Parties
may adopt rules and regulations governing the use of such canals within its own
territory and may charge tolls for the use thereof, but all such rules and regu-
lations and all tolls eharged shall apply alike to the subjects or citizens of the
High Contracting Parties and the ships, vessels, and boats of both of the High
Contracting Parties, and they shall be placed on terms of equality in the use

thereof.
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ARTICLE I

Each of the High Contracting Parties reserves to itself or to the several
Siate Governments on the one side and the Dominion or Provineial Governments
on the other as the case may be, subject to any treaty provisions now existing
with respect thereto, the exclusive jurisdiction and control over the use and
diversion, whether temporary or permanent, of all waters on its own side of the
line which in their natural channels would flow across the boundary or into
boundary waters; but it is agreed that any interference with or diversion {rom
their natural channel of such waters on either side of the boundary, resulting
in anv injury on the other side of the boundary, shall give rise to the same
rights and entitle the injured parties to the same legal remedies as if sueh
injury took place in the country where such diversion or interference oceurs;
but this provision shall not apply to cases already existing or to cases expressly
covered by special agreement between the parties hereto.

Tt is understood, however, that neither of the High Contracting Parties
intends by the foregoing provision to surrender any right, which it may have,
to object to any interference with or diversions of waters on the other side of
the boundary the effect of which would be productive of material injury to the
navigation interesis on its own side of the boundary.

ARTICLE 131

t is agreed that, in addition to the uses, cbstructions, and diversions
heretofore permitted or hereaiter provided for by special agreement between
the Parties hereto, no further or other uses or obstructions or diversions, whether
temporary or permanent, of boundary waters on either side of the line, affecting
the natural level or flow of boundary waters on the other side of the line shall
be made except by authority of the United States or the Dominion of Canada
within their respective jurisdictions and with the approval, as hereinafter
provided, of a joint commission, to be known as the International Joint
Commission.

The foregoing provisions are not intended fo limit or interfere with the
existing rights of the Government of the United States on the one side and the
Government of the Dominion of Canada on the other, to undertake and carry
on governmental works in boundary waters for the deepening of channels, the
construction of breakwaters, the improvement of harbours, and other govern-
mental works for the benefit of commerce and navigation, provided that such
works are wholly on its own side of the line and do not materially affect the
level or flow of the boundary waters on the other, nor are such provisions intended
to interfere with the ordinary use of such waters for domestic and sanitary
purposes.

ARTICLE IV

The High Contracting Parties agree that, except in cases provided for by
special agreement between them, they will not permit the construetion or
maintenance on their respective sides of the boundary of any remedial or
protective works or any dams or other obstructions in waters flowing from
boundary waters or in waters at a lower level than the boundary in nvers
flowing across the boundary, the effect of which is to raise the natural level of
waters on the other side of the boundary unless the construction or maintenance
thereof is approved by the aforesaid International Joint Commission.

It is further agreed that the waters herein defined as boundary waters
and waters fowing across the boundary shall not be polluted on either side to
the injury of health or property on the other.
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ARTICLE V

The High Contracting Parties agree that it is expedient to limit the
diversion of waters from the Niagara River so that the level of Lake Ere and
the fow of the stream shall not be appreciably affected. It is the desire of
both Parties to accomplish this object with the least pessible njury to In-
vestrnents which have already been made in the construction of power plants
on the United States side of the river under grants of authority from the State
of New York, znd on the Canadian side of the river under licences authorized
by the Deminien of Canada and the Province of Ontario.

S0 long as this treaty shall remain in force, no diversion of the waters
of the Niagara River above the Falls {rom the natural course and stream
thereof shall be permitted except for the purposes and to the extent hereinafter
provided.

The United States may authorize and permit the diversion within the
Qtate of New York of the waters of said river above the Falls of Niagara, for
power purposes, not exceeding in the aggregate & daily diversion at the rate of
twenty thousand cubic fest of water per second.

The United Kingdom, by the Dominion of Canada, or the Province of
Ontario, may suthorize and permit the diversion within the Province of Ontario
of the waters of said river above the Falls of Niagara, for power purposes, not
exceeding in the aggregate a daily diversion at the rate of thirty-six thousand
cubic feet of water per second. .

The prohibitions of this article shall not apply to the diversion of water for
sanitary or domesiic purposes, or for the service of canals for the purposes of
navigation.

. Norp: The third, fourth and ffth paragraphs of Article ¥V were terminated by the Capada-
Tinited States Treaty of February 27, 1950 concerning the diversion of the Niagara River.

ARTICLE ¥I

The High Contracting Parties agree that the St. Mary and Milk Rivers
and their iributaries (in the State of Montana and the Provinces of Alberta and
Saskatchewan) are to be treated as one stream for the purposes of irrigation
and power, and the waters thereof shall be apportioned equally between the
two countries, but in making such equal apportionment more than half may
be taken from one river and less than half from the other by either country so as
to aford a more beneficial use to each. It is further agreed that in the division
of such waters during the irrigation season, between the st of April and 3lst
of October, inclusive, annually, the United States is entitled to 2 prior appropria-
tion of 500 cubic feet per second of the waters of the Milk River, or so much of
such amount as constitutes three-fourths of its natural flow, and that Canada
is entitled to & prier appropriation of 500 cubic feet per second of the flow of St.
Mary River, or so much of such amount as constitutes three-fourths of its
naturs]l flow.

The channel of the Milk River in Canada may be used at the convenience
of the United States for the conveyance, while passing through Canadian
territory, of waters diverted from the St. Mary River. The provisions of
Article I1 of this treaty shall apply to any injury resulting to property in
Canada from the conveyance of such waters through the Milk River.

The messurement and spportionment of the water to be used by each
country shall from time to time be made jointly by the properly eonstituted
reclamstion officers of the United States and the properly constituted irrigation
officers of His Majesty under the direction of the International Joint

Commission.
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ARTICLE VII

The High Contracting Parties agree to establish and maintain an Inter-
national Joint Commission of the United Siates and Canada composed of six
commissioners, three on the part of the United States appointed by the
President thereof, and three on the part of the United Kingdom appointed
by His Majesty on the recommendation of the Governor in Council of the
Dominion of Canada.

ARTICLE VIII

This International Joint Commission shall have jurisdietion over and shall
pass upon all cases involving the use or obstruction or diversion of the waters
with respect to which under Articles III and IV of this Treaty the approval
of this Commission is required, and in passing upon such cases the Commission
shall be governed by the following rules or principles which are adopted by the
High Contracting Parties for this purpose:

The High Contracting Parties shall have, each on its own side of the
boundary, eqgual and similar rights in the use of the waters hereinbefore defined
ss boundary waters.

The following order of precedence shall be observed among the wvarious
uses enumerated hereinafter for these waters, and no use shall be permitted
which tends materially to confliet with or restrain any other use which is
given preference over it in this order of precedence:

(1) Uses for domestic and sanitery purposes;

(2) Uses for nmavigation, including the service of canals for the purposes
of navigation;

(3) Uses for power snd for irrigation purposes.

The foregoing provisions shall not apply to or disturb any existing uses
of boundary waters on either side of the boundary.

The requirement for an equal division may in the discretion of the
Commission be suspended in cases of temporary diversions along boundary
waters at points where such equal divisien can not be made advantageously
on sccount of local conditions, and where such diversion does not diminish
elsewhere the amount available for use on the other side.

The Commission in its discretion may make its approvsl in any case
conditional upon the construction of remedial or protective works to compensate
so far as possible for the particular use or diversion proposed, and in such
cases may require that suitable and adequate provision, approved by the Com-
mission, be made for the protection and indemnity against injury of any
interests on either side of the boundary.

In cases involving the elevation of the natural level of waters on either
side of the line as & result of the construction or maintenance on the other
side of remedial or protective works or dams or other obstructions in boundary
waters or in waters flowing therefrom or in waters below the boundary in
rivers flowing across the boundary, the Commission shall require, as a condition
of its approval thereof, that suitable and adequate provision, approved by i,
be made for the protection and indemnity of all interests on the other side of
the line which may be injured thereby.

The majority of the Commissioners shall have power to render a decision.
In case the Commission is evenly divided upon any question or matter presented
to it for decision, separate reports shall be made by the Commissioners on
each side to their own Government. The High Contracting Parties shall
thereupon endeavour to agree upon an adjustment of the question or matter
of difference, and if an agreement is reached between them, 1t shall be reduced
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ARTICLE IX

Tre High Contracting Parties further zagree tha
flerence arising between them involvino:
i cither in relation to the other or to the inhabltants
ne common irontier between the United Sia
rada, shall be referred from time to time to the International Joint Com-
mission for examination and report, whenever either the Government of the
T ¢ i | recucst that
such cuestions or matters of difference be so referred.
The Internationzl Jeint Commission i1s authorized in each case so referred
{0 examine into and report upon the facts and circumstances of the particular
questions and matiers referred, together with such conclusions and recommenda-
tlons as mey be appropriate, subject, however, to any restrictions or exceptiions
which may be imposed with respect thereto by the terms of the reference.

Such reports of the Commission shall not be regarded as decisions of the
questions or matters so submitted either on the facts or the law, znd shall
in no way have the character of an arbitral award.

The Commission shall make 2 joint report to both Governments in all cases
in which all or & majority of the Commissioners agree, and in case of disagree-
ment the minority may make & joint report to both Governments, or separate
reports to their respective Governments.

In case the Commission is evenly divided upon any question or matier
referred to it for report, separate reports shall be made by the Commissioners
cn each side to their own Government.

ARTICLE X

Any questions or matters of difference arising between the High Contracting
Parties involving the rights, obligations, or interests of the United States or of
the Dominion of Canada either in relation to each other or to their respective
inhabitants, may be referred for decision to the International Joint Commission
by the consent of the two Parties, it being understood that on the part of the
United States any such action will be by and with the advice and consent of
the Senate, and on the part of His Majesty’s Government with the consent
of the Governor General in Council. In each case so referred, the said
Commission is authorized to examine into and report upon the facts and
circumnstances of the particular questions any matters referred, together with
such conclusions and recommendations as may be appropriate, subject, however,
to sny restrictions or exceptions whiech may be imposed with respect thereto
by the terms of the reference.

A majority of the said Coromission shall have power to render a decision
or finding upon any of the questions or matiers so referred.

If the said Commission i1s equally divided or otherwise unable to render
a decision or finding as to any questions or matters so referred, it shall be the
duty of the Commissioners to make a joint report to both Governments, or
separate reports to their respective Governments, showing the different con-
clusions arrived at with regard to the malters or questions so referred, which
questions or matters shall thereupon be referred for decision by the High
Contracting Parties to an umpire chosen in accordance with the procedure
prescribed in the fourth, fifth and sixth paragraphs of Article XLV of the
Hague Convention for the pacific settlement of international disputes, dated
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QOctober 18, 1807, Such umpire shall have power to render a final decision
with respect to those matters and questions so referred on which the Commission
failed to agree.

ARTICLE XI

A duplicate original of all decisions rendered and joint reports made by the
Commission shall be transmitted to and filed with the Secretary of State of
the United States and the Governor General of the Dominion of Canada,

and to them shall be addressed all communications of the Commission.

ARTICLE XII

The International Joint Commission shall mect and organize at Washington
promptly after the members thercof are appoinied, and when organized the
Commission mav fix such times and places {or its meetings as may be necessary,
subject at all times to special call or direction by the two Governments. Each
Commissioner upon the first joint meeting of the Commission after his appoint-
ment, shall, before proceeding with the work of the Commission, make and
subseribe a solemn declaration in writing that he will faithfully and impartially
perform the duties imposed upon him under this treaty, and such declaration
shall be entered on the records of the proceedings of the Commission.

The United States and Canadian sections of the Commission may each
appoint 2 secretary, and these shall act as joint secretaries of the Commission
at its joint sessions, and the Commission mav employ engineers and clerical
assistants from time to time as it mayv deem advisable. The salaries and
personal expensee of the Commission and of the secretaries shall be paid by
their respective Governments, and all reasonable and necessary joini expenses
of the Commission, incurred by it, shall be paid in equal moietles by the
High Contracting Parties.

The Commission shall have power to administer oaths to witnesses, and
to take evidence on oath whenever deemed necessary in any proceeding, or
inquiry, er matter within its jurisdiction under this treaty, and all partles
interested therein shall be given convenient oportunity to be heard, and the
High Contracting Parties agree to adopt such legislation as may be appropriate
and necessary to give the Commission the powers above mentioned on each
side of the boundary, and to provide for the issue of subpeenas and for
compelling the attendan¢e of witnesses in procedings before the Commission,
The Commission may adopt such rules of procedure as shall be in accordance
with justice and equity, and may make such examination in person and
through agents or employees as may be deemed advisable.

ARTICLE XIII

In all cases where special agreements between the High Contracting Parties
hereto are referred to in the foregoing articles, such agreements are understood
and intended to include not only direct agreements between the High Contracting
Parties, but also any mutual arrangement between the United States and the
Dominion of Canada expressed by concurrent or reciprocal legislation on the
part of Congress and the Parliament of the Dominion.

ARTICLE X1V

The present treaty shall be ratified by the President of the United States
of America, by and with the advice and consent of the Senate thereof, and
by His Britannic Majesty. The ratifications shall be exchanged at Washington
as soon as possible and the treaty shall take effect on the date of the exchange
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of its ratifications. It shall remain in force for five vears, dat
ange of ratifications, and thereafter until terminated by
written notce given by either High Contracting Partv to the other.

Tn faith whereof the respective plenipotentiaries have signed this treaty

b

in duplicate and have hereunto affixed their seals,

[
L
£

Done at Washington the 11th day of January. in the year of our Lord
one thousand rine hundred and nine.

(Signed) Erixtr RooT {seaL)
{(8igned) Jarres BRYCE [sEaL]

Axp wHEREAS the Senate of the United States by their resojution of Mareh
3, 1909, (two-thirds of the Senators present concurring therein) did advise and
consent 1o the ratification of the said Treaty with the foliowing understanding,
10 Witl

“Resolved {urther, as a part of this ratification, That the United States
approves this treaty with the understanding that nothing in this treaty shall
be construed as affecting, or changing, any existing territorial or riparian rights
in the water, or rights of the owners of lands under water, on either side of the
international boundary at the rapids of the St. Mary's river at Sault Ste. Marle,
in the use of the waters fiowing over such lands, subject to the requirements
of navigation in boundary waters and of navigation canals, and without prejudice
o the existing right of the United States and Canada, each to use the waters
of the 8t. Mary's river, within its own territory, and further, that nothing
in this treaty shall be construed to interfere with the drainage of wet swamp
and overfowed lands into streams fowing into noundary waters, and that this
interpretation will be mentioned ‘n the ratification of this treaty as conveying
the true meaning of the treaty, and will, in effect, form part of the ireaty;”

Axp wHEREsS the said understanding has been accepted by the Government
of Great Britain, and the ratifications of the two Governments of the said treaty
were exchanged in the City of Washingion, on the &th day of May, one
+housand nine hundred and ten;

Now, THERCFORE, be it known that I, William Howard Taft, President of
+he United States of America, have caused the said treaty and the said under-
standing, as forming a part thereof, to he made public, to the end that the same
and every article and clause thereof may be observed snd fuifilled with good
faith by the United States and the citizens thereof.

In testimony whereof, I have hereunto set my hand and caused the seal
of the United States to be affixed. -

Done at the City of Washington this thirteenth day of May in the year
of our Lord one thousand nine hundred and ten,
fseas] and of the Independence of the United States of America the one

hundred and thirty-fourth.
Wm H Tait
By the President:

P C Knox
Secretary of State.
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PROTOCOL OF EXCHANGE,

On proceeding to the exchange of the ratifications of the treaty signed at
Washingten on January 11, 1909, between the United States and Greas Britain,
relating to boundary waters and questions arising along the boundary between
the United States and the Dominion of Canada, the undersigned plenipotentiaries,
duly authorized thereto by their respective Governments, hersby declare that
nothing in this treaty shall be construed as affecting, or changing, any existing
territorial, or riparian rights in the water, or rights of the owners of lands under
water, on either side of the international boundary at the rapids of the 8t. Mary’s
River at Saulé Ste. Marie, in the use of the waters flowing over such lands,
subject to the requirements of navigation in boundary waters and of navigation
canals, and without prejudice to the existing right of the United States and
Canada, each to use the waters of the 8t. Mary’s River, within its own territory;
and further, that nothing in this treaty shall be construed to interfere with
the drainage of wet, swamp, and overflowed lands into streams flowing into
boundary waters, and also that this declaration shall be deemed to have equal
force and effect as the treaty itself and to form an integral part thereto.

The exchange of ratifications then took place in the usual form.

In witness whereof, they have signed the present Protocol of Exchange
and have affixed their seals thereto.

Doxs at Washington this 5th day of May, one thousand nine hundred and
ten.
Parmaxper C Kxox

[
James Bryce [sEaL]



United States Department of State

Washingion. .C. 20520

¥r. David La Roche

Secretary, U.S. Section

U.8.~-Ccanadzs International
Joint Commission

2001 & Street, N.W.

Washington, D.C. 20440

2 Roche:

il

Dear Mr.

T have +the honor to inform you that the Governments of
canadaz and the United States have agreed, pursuaﬁt to Article
11X of the Boundary Wwaters Treaty of 1808, to eguest the
internationzl Joint Commission to examine into and zeysrt upon
the water cuallty and cuaﬁtztv of the Flathead River, :elatlng
to the transboundary water gquality and auant1ty zmpziwatlons of
the pr omemea coal mine development on Cabin Creek in British
Colu imbia near its confluence with the Eiathead River, and to
maxe recommendations which would assist Governments in ensuring
thzt +the provisions of Aarticle 1V of the sald tfeaty azare
honored.

For the information of the (Ccmmission, the Governments
further note that on February 21, 1%84 <the Government of
British Columbia anncunced that approval-in-principle hac been
granted <to BSage Creek - Limited for -the propcsed coal mine,
thereby allowing the company to proceed with securing licenses
permits and final approvals uancer the provincial cmal
development review process. in granting this approval, the
Eritish Columbia Government acknowledged that the
soccroval-in-principle is subject to action teken by <federsal
autnhorities pursuant to their international obligations unéer
the RBoundary wWaters Treaty.

Tn light of the zbove, the Governments reguest that the
Ccoermission examine into and report upon the following matters
regzréing the Flathead River basin: ;

1) tne present state of. water guality and ﬁuant?av at the
border (incluéing fluctuations) and the current water uses
{including water dependent uses such as recreation) in the
Flathead River basin;

2} the nature, location ané significance of fisheries
currently dependent on the waters of the Flathead River and
its tributaries, Howell and Cabin Creek;

3 the effects on present water guality and gquantity at
+he border and conseguent effscts on current water uses
{including water dependent uses such as recreation) which
would result from the construction, operation and post-mine
reclamation of the proposed Cabin Creek coal mine; and



e such other matters as the Commission may deen
arpropriate and relevant to water guality and guantity at
the Dbporder (including downstream effects in the United
States) as coccasioned by the proposed Cabin Creek coal mine.

In the conduct of its investigation and the preParation of
u

its report, the Commission shall make i use o0f information
ana technical data heretofore avzilable or which may become
available in either «country during the course of its
investigations. In addition, the Commission shall utilize the
services of specially gualified persons and other resources in
Canada &and the United States. The Commission shall develop, as
early as practicable, a work program under this reference for
the information ¢f Governments.

Governments reguest that the Commission proceed with

The
the activities under this reference as expediticusly as
praczacagie and report to Governments no later than 18 months
from this date. The Commission should issue interim reports as
appropriate. ' :

kn ldenticel letter 1s being sent to the Secretary of the
anadian Section, from the Department of External Affaire.

Y/

James M, Medas
Deputy Assistant Secretary of State
for Canzda

)

Sincerely,



Wherees the Governments of the Unite
nave forwarded the attached Reference, 43
snd February 15, 1%85, respectively, to the Conmi
exzmination and report pursuant to Article IX of the Boundary
Waters Treaty cof 190%:

Whereas the Commission, in its decision of April 18, 19835,
established the Flathead River Internmational Study Boazrd to
undertake, through appropriate governmental or other zgenciles
in the United %tates and Canada, the investigations and

studies set out below.
The Commission directs that;

i, The Board shall examine inte and report ta the

Commission upon the following:

(a}) The present state of water gusality and water
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such as recr

e
together with their effects on present water gquality

and gquantity;

{(¢) the nature, locatiocn and significance of fisheries

currently dependent on the waters of the Flathead

River and its tributaries, Howell ang Cabin Creek;

(d) effects on the present staze of water quality and
water guantity of the Flathead River at the border
which would result from the construction, operation

and post-mine reclamaticn of the proposed Cabin

Creek c¢oal mine;



{e) effeets on current water uses (in

¢
endent vses such as recreation) which would
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{1) water guality, and

ave been identified under paragraph (d); and
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(£} effects which the construciion, cperation and pest-

reclamation of the proposed Cabin (reekx coal

b

min
mine would have on the habitat for fisheries in
Canada in the waters of the Flathead River and its
tributaries Howell and Cabin Creek, and consequent

effects on fisherieg in the United States.

et

2. In carrving out its examinations

£

he Beard shall take
inte account and provide an assessment ol £
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necessary and relevant to the determinations and predictions

want to section 1.

+{
i

required pe

2. Thne Board shall as soon as possible prepare and submit
for Commission approval & Plan of Study for the in
that it proposes to undertake as well as a schedule of th
estimated time and costs regquired. The Board shall submit its

repert on the issues in paragraph 1 to the Commission before

Mav 15, 1986. The Board shall also subwmit interim rveports to
the Commission regarding any effects identified under paragraph
(e’ azbove az2s soon ag it identifies those effects,

4. The Board shall, to the extent pessible, identify in
its Plan of Study the committee and working groups which it

will require to implement this Directive.



. The Board shall carry ou:r the Plan of Study approved
b the Comomission. If, at any time, 1t appears ¢ the Board
trnat the Plan of Study should be modified, it shall advise
the Commission accordingly and reguest instructions from the
Commission.

&, The Commission may amend existing instructicns or issue
new instructions to the Board at any tine.

7. In the conduct of its. investigations and in the

preparation of its report or reports, the Board should use of

-

information ané technical data heretofore available, or whic

y

may become aveilable during the course of the investigations,

g. Members of the Beoard, and of its committees and working
groups, whether or not eamploved by departments or agencles of

government, are not representatives cof their emplovers. They

13
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n a perscnal andéd professional capacity under the dire
of the Commissicn. Thne Commission will not consider that theilrx
emplovers or superier officers are committed in any way by the

P

actions of individual members or ¢f the Board.

2. In carrying out its functions under this Directive, the
Board will act as a unitary body, through jeint, integrated and

co-ordinated efforts.

10. Ezch Chairman shall ensure that the other members of his

crion of the Board are infcrmed of 211 instructions, ingquiries
and authorizations received from the Commission, as well as of
sctiviries undertaken by or on behalf of the Beard, progress

made and any developments affecting such progress.

o



A A Chairman, after censulting the other member
Section of the Board, wmay zppoint & Sscre!

nder the genersal supervision of the Chairman, the Secretary shall
e

carry our such duties as are assigned to him by the Section.
12. Members of rthe Board and of Conmmittees and working groups
will normally make their own arrangements for reimbursement of

necessary expenditures for travel.

5

13, The Chairmen shall keep the Commission currently informed

P4y

of the Board's plans and progress and of any developments, actual
or anticipated, which are likely to impede, delay or otherwise
affect the carrving out of the Board's responsibilities. To this
end, the Board shall submit progress reports to the Commission

on October 1, 1985 and February 1, 1986 describing the progress
that has been made and any problems that have arisen in the

investigation. The Board shall also submit reports at such other
s

times as the Commission may request or the Board may consider
necessary. All such reports shall be sent to the DSecretaries
and te each member of the Commissioen. in addirion, the Beoard

o
¢hall encsure that members of the Conmission staff who are

designated as lisison officers are kept fully informed of the

Board's work eon an on-going basis.

14. I1f, in the opinion of the Board ¢
clarity or precision in any instruction, directive or authoriza-
tion received frem the Commission, the matter shall be referred

nrcmptly to the Commission for a ropriate action.
; PLL:

15, Documents, letters, memoranda and comnmunications of
every kind in the official records of the Commissicn are
privileged and become available for public information only
zafrer release by the Lommission. The Commission considers all
documents in the official records of the Board or of any of its

committees to be similarly privileged. Accordingly, all such
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June 5, 1985

FLATHEAD RIVER INTERNATIONAL STUDY BOARD
PLAN OF STUDY

1.0 INTRCDUCTION

1.1

Authority

The Governments of the United States and Canada forwarded
a reference to the International Joint Commission (IJCY on
pDecember 19, 1984 and February 15, 1985 respectively,
requesting the commission, pursuant to Article IX of the
RBoundary Waters Treaty of 1909, "to examine into and
report upon the water gquality and guantity of the Plathead
River, relating to the transboundary water quality and
guantity implications of the proposed coal mine
development on Cabin Creek in British Columbia near its
confluence with the Flathead River, and to make
recommendations which would assist governments in ensuring
that the provisions of Article IV of the said Treaty are

honoured. "

On April 18, 1983, the Commission, in turn, egstablished a
Flathead River International Study Board to undertake,
through appropriate agencies and individuals in the United
States and Canada, the investigations requested by the
Commission. An outline of the investigations to be
undertaken by the Board 1is included in the Directive which

is attached as Appendix 1.

purpose of the Plan of Study

fn its directive to the Board, the commission requested
that, as soon as possible, the Board prepare a Plan of
study for the investigations that it plans to undertake as

well as a schedule of the estimated time and costs.



Revisions to the Plan of Study may have to be made to
accommodate new issues and to adjust to changes arising

during the course of the investigations.

Cost schedules will be forwarded to the Commission once a
committee structure has been approved, the committee
members have been named, the committees have met to
discuss the details of their investigations and their
individual costs, and the Board has approved the Committee

propoesals.

The Study Area

On the basis of the Directive from the International Joint
Commission and a preliminary assessment of the maximum
likely extent of downstream affects of a coal mine at
Cabin Creek, British Columbia, the Board has defined the
study area as the Flathead River Basin upstream from the
outlet of Flathead Lake, including the uppermost potential
influence of the Sage Creek Coal Company's Cabin Creek
coal mine and its ancillary facilities. The Board
recognizes that the Hungry Horse pam and its reservoir
nave had some impact on the South Fork of the Flathead
River and its uses. However, for purpose of water guality
and flows of the South PFork of the Flathead River the
Board accepts the discharge from the dam as the upper
1imit of the study area on this tributary.

Data Bases

The baseline data now available or being collected will be
expected to serve the needs of the Board and committees.
The Board does not expect to initiate any studies to

generate new data unless it 1is clearly demonstrated that



new data are reguired to close data gaps, or to provide
sufficient information to address matters identified in

the Directive to the Board.

2.0 STUDY PLAN

2.1

Organization

A six member Board, including three members f£rom Canada
and three from the United States, has been named to manage

the study. The members are:

Canada
Mr. E.M, Clark, Chairman,
Inland Waters Directorate,
Environment Canada

Dr. J. O'Riordan,
Assessment and Planning Branch
B.C. Ministry of Environment

Dr. P. McCart,
P. McCart Biological Consultants Ltd.

United States
Mr. J.A. Posewitz, Chairman,
Department cof Fish, Wildlife, and Parks,
State of Montana

Dr. A.A. Horpestad,
Department of Health and Environmental Sciences,
State of Montana

Mr. D. Kimball,
National Park Service,
U.S. Department of the Interior

Technical Committees
The Board requires additional expertise to ensure that the

study is completed in a timely and professional manner, and
will establish technical committees to assist it. The Board

has provisionally identified four committees:



2.3

1. the Mine Development Committee;

2. the Water Quality and Quantity Committee;
3. &he Water Uses Committee; and,

4., the Biological Resources Committee.

The areas of responsibility of each of the committees are
outlined in the Committee Task Descriptions, Section 2.5.

Board and Committee Responsibilities

Through its chairmen the Board will submit periodic reports to
the Commission on the progress of the study. If particular
problems arise with scheduling, meeting target deadlines,
availability and quality of information, or funding, they will
be brought to the Board's attention. The Board will dJudge
whether the problem should be brought to the attention of

it
g
e

9
h

Commission. The Board may also authorize the development
special reports should they be warranted. Further as the
Board identifies any effects on current water uses it will

report to the Commission.

mhe chairmen of each section of the Board, after consultation
with other members of his section, have appointed secretaries
for their sections. Under the general supervision of the
chairmen, these individuals shall carry out such duties as are
assigned by that section. Board secretaries will be kept
informed of Board and committee communications, and shall be
responsible, on behalf of the Board, for collating output from
all committees and for facilitating intercommittee

coordination, cooperation, and communication.

Secretaries to the Board are:
Canada Chris Pharo
Environment Canada

United States Neil Harrington

Montana Department of State Lands



Under the guidance of the Board, pach committees shall be
responsible for: its program organization and
implementation; establishing its own working structure;
producing a detailed work plan; reviewing its tasks;
establishing its own input and output schedules; keeping the
Board informed of progress and interim findings; and
compiling draft interim and final reports by target dates to
be set by the Board. The committee work plans are subject to

Board approval.

Work of the committees will be co-ordinated through workshops

attended by Board and committee members.

Wwork of committees other than the Mine Development Committee
will be accomplished in two phases: the first, which will
result in an initial report with information presented at a
workshop considering the current situatien of water guality,
guantity, biological resources, and water uses; sscond
workshop, relying heavily on the information provided from
+he Mine Development Committee, will consider the potential
impacts on the water quality, quantity, biological resources,
and uses, in the study area downstream of the International

Border,

Because the contribution from the Mine Development Committes
is fundamental to the extension of the studies by all other
committees to include the impact of the mine on the water
guality, gquantity, and aguatic biological resources, its work
must be initiated quickly. It is anticipated that this
committee's work will be largely completed with the
presentation at its first workshop, and the role of its
members will become that of consultants or advisors to other

committes as needed,



The Board, working with the committee co~chairmen, will
synthesize and integrate the individual committee final
reports into a document that will become the Board's report
to the Commission., The mechanism by which the final Board
report will be produced has still to be decided. The Board's
target is to forward their £final report toc the Commission by
May 15, 1986. Presentation and discussion of the report
shall then be at the discretion of the Commission.

Committee Member Accountability
Committee members, whether or not emploved by departments or

agencies of governments, are not representatives of their
employers. They serve in a personal and professional

capacity under the direction of the Commission.

Communication

Because of the complexity of the problems being agsessed,
there mus: be a free interchange of information among the
disiplines represented within committees as well as among the

committees and the Beard,

The Board will try to facilitate this interchange in the

following ways:

1. the Board intends that at least one Board member will be
associated with each of the committees in a liaison
capacity;

2. Board secretaries will be responsible for the timely
transmission of information among committees and the
Board;

3, when necessary, either the Board or committee go-chairmen
can solicit technical advice from individuals cutside the
committee structure. Advisors may come from federal,
state, and provincial agencies, universities, research
institutes, or other sources of qualified expertise.
Committee chairmen shall notify the Board of the
selection of technical advisors. Any costs involved must

have prior Board approval; andg,



2.6

The Board will organize workshops as necesgsary to be
attended by Board members and committee co-chairmen, and
committee members and advisors if required. The purposes

of the workshops will be to:

a. review the progress of each of the committees;

b. clarify the findings of each of the committees;

c. resolve conflicts between the findings of committees;

4. make known any data or information requirements that

one committee may have of another;

e. identify other data needs, if any, reguired to

complete the study.

Committee Task Descriptions

R'

Mine Development Committee
The Mine Development Committee will have the following

tasks:

to establish detailed work plans, including estimated
financial reguirements, schedules, subcommittee
assignments, etc.;

o examine the mine and its ancillary facilities as
described in the Sage Creek Coal Stage IT Report as well
as the supplementary conditions attached to the Stage I1
approval-in-principal required by the Government of
British Columbia;

to determine the source, magnitude, extent, and duration
of all water discharges related to the mine, and stream
channel modifications occuring during the construction,
operation, and reclamation of the Cabin Creek Coal Mine
and its ancillary facilities, that could affect water
quality, quantity or stream habitat of the Flathead River



or its tributaries ({(especially Cabin and Howell Creeks).
In its determinations, the committee shall consider, but

not be limited to, plans for:

construction of powerlines and roads,

- mine site water management,

- gonstruction camps,

-~ sewade treatment

- blasting procedures,

- mine waste disposal,

- coal handling and dust suppression,

- reclamation; and,
to prepare a report detailing the results of the above tasks,
to be used by both the other committees and the Board.

It would be highly desirable to have a representative of the
mining company involved in the studyv. The Board has approved
a recommendation that the company be asked to provide a
representative to serve on the Mine Development Committee.

B, Water Quality and Quantity Committee
This committee will have the following tasks:

1. to prepare detailed work plans, including estimates of
financial regquirements, schedules, subcommittee
assignments, etC.;

2. to describe existing water quality and quanitity at the

international border. This will involve:



- a compilation of Canadian and United States data for

stations at the border,

- an evaluation of the comparability of the two sets of
data,

- a synthesis of the two sets of data in an appropriate

format.

tn describe existing water quality and guantity within

the study area downstream of the international border;

to assess, using appropriate models, any changes in water

quality and quantity which might occur within the study
area, at and downstream of the border, as the result of
the development of a coal mine at Cabin Creek; and,
to make their results known to the Board in a series of
interim and final reports in time for the Board to

produce its submissions to the Commission.

Water Uses Committee

The Water Uses Committee has the following tasks:
to prepare detailed work plans, including estimated
financial requirements, schedules, subcommittee
assignments, etc.:

to describe existing water uses and development
activities, consumptive and nonconsumptive, in the study
area;

to identify the nature, location, and significance of
fisheries in the study area;

to determine how the existing water uses, development

activities and other relevant factors have affected watar

guality and water gquantity in the study area;

to determine whether water uses or development activities

which have been either licenced or permitted, but are not

vet in effect, could affect water guality and guantity;



to predict how changes in water guality and quantity
associated with the mine at Cabin Creek would affect
water uses, either existing or licensed or permitted,
downstream of the international border; and,

to present their results to the Board in a series of
interim and final reports in time for the Beard to meet

its target dates for its submissions to the Commission.

Biclogical Resources Committee
This committee will have the following tasks:

to prepare detailed work plans, including estimates of
financial requirements, schedules, subcommittee
assignments, etc.:

to characterize the agquatic biological resocurces (algae,
invertebrates, and fish) of the study area:

to describe the life histories, including distributions
and movements, of fish populations of significance to
fisheries, especially those which utilize Cabin and
Howell Creeks and the North Fork of the Flathead River;
to characterize the in-stream flow and water guality
requirements at key locations (e.g. Cabin and Howell
Creeks and the North Fork of the Flathead River) cof fish
populations of significance to fisheries in the study
area;

to predict how changes in the water guality and gquantity
associated with the development of a coal mine at Cabin
Creek might affect the biological resources, especially
fish, of the study area:; and,

to present their results to the Board in a series of
interim and final reports in time for the Board to meet

its target dates for its submissions to the Commission.



3.0

FUNDING

Because the technical committees have not yet been astablished,
£ull extent of costs are not yet known., They will be determined
when the committees have developed their work plans. However it is
expected that staff time and salaries for people working for
federal, state, and provincial government agencies will be

contributed by those agencies.
TIME CONSTRAINTS AND SCHEDULE

tn accordance with the orders of the Commission as set out in the
“nirective to the Flathead River International Study Board" the
Roard ies directed to submit its final report to the Commission no
later than May 15, 1986. The Board is also required to submit
progress reports to the Commission on October 1, 1985, and February
1, 1986, at which times both progress and any developments, actual
or anticipated, which are likely to impede, delay, or otherwise
affect the discharge of the Board's responsibilities, will be
reported.

A table showing Board and technical committee activities and target

dates is attached as Appendix 2.



