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ACDENOLM

MONTANA WATER LAV KR THE 1980°'S

The original deadline for filing water claims, as set by
the Supreme Court was January 1, 1982, as stated in the
text. After this book was printed, however, the Attorney
General petitioned the Court to extend the deadline for
another year and a half. The Supreme Court held hearings
on that petition on December 7, 1981, and on that date
ordered a final extension for such filings to April 30,
1982. (Cas. No. 14833.)

On November 30, 1981, the Supreme Court held a rehearing
of Castillo v. Kunnemann, case no. 80-465, after this book
was printed. The results of that rehearing have not been
announced at this time. Pending that decision, it would
appear that an appurtenant water right will pass with a
conveyance of the land, or to various parcels upon the
subdivision of the land, but the grantee or grantees must
then notify the Department of Natural Resources and
Conservation of the change in ownership. Prior approval
by the Department is not required, and the water right
will remain appurtenant to the land to which it was
appurtenant prior to the sale or subdivision. MG

sec. 85-2-403(1) & (2).)

But if the Seller wishes to reserve appurtenant water rights
from the sale or subdivision, that amounts to a " severance"
and cannot be done without prior approval by the Department
of Natural Resources and Conservation. An appurtenant
water right cannot be made appurtenant to other land (even
land of the same owner), sold for other purposes, or other-
wise severed from the land to which it was appurtenant
without prior approval by the Department. (MCA sec.
95-2-403(3).) The September 29, 1981 opinion in Castillo
v. Kunnemann (which was reheard on November 30, 1981) also
held that this subsection applies to water rights acquired
before the enactment of 95-2-403 in 1973.

All of the foregoing discussion is subject to confirmation
or revision depending upon the outcome of the rehearing of
the Kunnemann case. The reader should keep that in mind.




o =

i
PREFACE

I wrot e SELECTED ASPECTS F MONTANA VATER LAWmai nl y
during 1977. S nce then Montana has come out with an entirely
new code, so all of the code sections have been changed, and
there have been a nunber of significant devel opments by both
the Montana Legislature and by the Gourts. As a result, that
book needed up-dating, suppl enenting, and augnenting. The
present wor k, MONTANA WATER LAWFCR THE 1980's, attenpts to do
just that.

The greatest area of activity during the 1980's will be
the inplenentation of Senate Bi1l # 76 of the 1979 | egi sl a-
ture, codified Part 2, Chapter 2, of Title 85, and that is
where this book commences.  al nost equal inportance for
the decade of the '80s is the resolution of federal and
Indian reserved water rights, and so this book cl oses with
that subject in Part IV of this work.

But notwi thstanding the revision of our water |aws by
the Montana Vter Wse Act of 1973, Senate Bill # 76, and
other recent legislation, both our 1972 Constitution and our
water |aws preserve "existing rights". Nearly all water
rights were acquired pursuant to statutory and case Law as
it existed prior to 1973, and it is those rights that are
going to be determned in future lawsuits and naj or adj udi ca-

tions. To knowwhat those rights are, one absol utely must



iv
know what the | awwas at the time those rights were acquired.
Therefore, the mddle part of this book deals with pre-1973
statute and case | aw, for the nost part.

Moreover, our present water |aws are built upon the | aw
that previously existed, carrying it forward into our new
laws. So thereis a continuity, and to understand the new
| aws, one nust understand the | aws on which they are based,
and whi ch the new | aws carry forward.

Many of the materialsin Part | of this work, dealing
with Senate Bill # 76, were taken froma paper that | wote
for The Montana Acadeny of Sciences and the Montana Water
Resour ces Research Center, and delivered by me on April 3,
1981. | wish to thank those organi zations for giving ne
their permssion to use sone of those materials, and to
credit themas the source. | also used a portion of the
speech and article that | produced for vol. 1 of the Public
Land Law Revi ew, University of Mntana Law School for sone
of the materialsin Part Iv of this work, and wish to give
simlar thanks and credit for pernmission to use that naterial.

This work is wittenwith lawers primarily in mnd,
but with a consciousness that it will be useful and used by
ranchers and farmers who are al so concerned about water rights.
Therefore, an attenpt has been made to avoid "legalese" and
jargon, and to explain the l1aw so that it can be hel pful and be

under st ood by non-I|awyer readers.
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l. THE Bl G PRCBLEMS FCR THE 1980's:  ADJUDI CATI ON

A SENATE BILL # 76.

O April 19, 1979, the Montana Senate and House passed

Senate Bill # 76, and Governor Thonas Judge approved it on

May 11, 1979. (Sen. J., 46th Legisl., 1979, pp. 1496, 1559-

1560; House J., 46th Legisl., 1979, pp. 1617, 1694.) That

| aw provi des for the segnenting of the state into four water

divisions(MA Title 85, G 2, Part 2), for the nassive

and conpl ex adj udi cation of all water right in each such

divi sion(enconpassing the entire state), and for the creation

of a Water R ghts Gonpact Commi ssion (MCA sec. 2-15-212) to

negotiate the relative water rights of the state, the Indian

tribes, and the United Sates. (Part 7, ch. 2, of Title 85,

MCA.) Thus Montana began a nonstrous undertaking of litiga-
tion and negotiation that will indirectly affect those of us
in municipalities dependent upon our |ocal governnents to
assert our need to have water cone through our faucets, and
will seriously and directly invol ve every person in the state
who has a claimto a water right for his livelihood.

B. THE BACKGROMND REASONS FCR SENATE BILL # 76.

Inthe early days of Mntana and the Wst, a person who
needed water mght divert an entire streamto his nining
claimor his pastureland. There was no water lawat the timne,
and so these practices becanme common and established: in

tinme, | aw devel oped recogni zi ng such uses of water as |egal
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water rights. (Keinschmtt v. Geiser, 14 M 484(18%).

Thus many "l egal water rights" becane established w t hout

any posting at the place of use, or any record of such rights,
whether in the county of use or anywhere else. This infornal,
unor gani zed procedure for establishing inportant | egal rights
led to disputes and conflicts anong users who di sputed each
other's priority dates and quantities of water uses.

Sone Vestern states recogni zed the i npendi ng chaos in
such unregul at ed == i ndeed unknowabl e == acqui si ti ons of
inmportant rights to a resource whi ch nust be shared by nany
users. (ol orado pioneered in water rights adjudication and

admnistration by statute in 1879. (Colo. Laws, 1879, p. 94;

Colo. Laws 1881, pp. 119 and 142; Colo. Laws 1887, p. 295.)

Woning established its basic systemof water rights adninis-
tration and adjudication at the tine of its statehood inits

original Constitution of 1890. (Wo. Const., At. MII,

secs. 2, 4, and 5) Womng s first |egislature established

the "pernit system” for the acquisition of awater right: a
person was required to apply for a permt in order to obtain

any such right. (Wyo. Laws, 1890-91, ch. 8)

Montana' s | egislature was al so early in recogni zi ng at
| east the need for a person to nake his acquisition of a water
right a matter of public record. |n 1885, the Montana legis-

lature required that:

rm—
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Any person hereafter desiring to appropriate ...
nust post a notice ... at the point of intended
diversion ... and shall file with the county clerk

. anotice of appropriation. (Mnt. Laws, 1885,
secs. 6 through 10; RcM (1947) Title 89, secs. 810
to 814 Repealed in 1973 by the water Use Act,
about which nore will be said later.)

A though that lawrermained a part of Montana's water |aw until

1973, it was enascul ated as early as 1897 in Mirray v.
Tingley, 20 M 260(1897) which held that the enacted proce-

dure was nerely optional (apparently conservatively resisting
any change having anything to do with water rights). A person
could stiil proceed in accord with the customand practices
established prior to the statute. Mreover, even had the
statute replaced the original, informal nethod (and nany
persons did indeed followthis statutory nethod until 1973),
the postings and recordi ngs under the statute were i nadequat e
because they only recorded what the woul d- be- appropri at or
hoped or expected to divert and appropriate. There was no
provision in that statute for ascertaini ng whether a person
actual |y proceeded to take any water, and if so, how much.
(See the excerpt fromthe statute, quoted above.)

That |aw and that decision [eft Mntana in the chaotic
situation of having no reliable record and even no informa-
tion regarding the uses or clains to the rights to use the
water of the state.

In 1885, the Montana | egi sl ature al so passed a wat er

rights adjudication statute(Mnt. Laws, 1885, secs. 11 and
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12; ROM(1947) Title 89, sec. 815.) but that |awdid not

contenpl ate the final adjudication of streanms or watersheds.

(It is discussed in Stone, Are There Any Adjudi cated Sreans

in Mntana? 19 Mont. L. Rev. 19 (1957).) It nerely provided

for isolated | ansuits between particul ar water users over
their individual rights inisolated parts of streans. The
statute resulted only in piecemeal litigation, often repeti-
tive and among the sanme nei ghbors, over and over again,

di sputing one another's clains. (See Stone, The Long Gount

on Denpsey: No Final Decisionin Witer R ght Adjudication,

31 Mnt. L. Rev. 1 (1969).) It did not lead to security in

one's property rights nor to finality in deternmning the fair
and legal distribution of water anong nei ghboring cl ai nant s.
But not only were the individual water users ill-served
by this failure to establish water rights; the public interest
alsorequired an inventory of the state's water needs so that
future negotiations or dealings with dowstreamstates coul d
allocate the waters of our interstate rivers. Mntana
sinply had no way to serve and protect either the individual

user or the broad public interest.

C THE RESPONSE

These needs were addressed in the Montana VWter ke Act

of 1973. (Munt. Laws, 1973, ch. 452.) It established a

"permt systemt as the excl usive means of acquiring a water
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right (MAA sec. 85-2-301), and (nmore inportantly for this dis-

cussion) a systemof final streamadjuciations. This |aw
becane effective on July 1, 1973, and forthwith the

Departnent of Natural Resources and Conservation commenced

just such an adjudicationin the Powder R ver Basin.

But by 1979, six years after its beginning, the adj udi ca-
tion of the Powder Rver Basin was still inits initial
stages. (ne of the difficultiesw th the 1973 adj udi cation
provi sions was that representatives fromthe Depart nent of

Nat ural Resources were required to go into the field, wal k

the old ditches and | aterals, and physically discover all of
the unrecorded, unassetted, and unknown water rights. So
the | egi sl ature becane restless over the evident prospect of
a century or nore which woul d be needed to adj udi cate the
water rights for the entire state. It sought procedures
needed for the inprovenent and accel erati on of the process.
The 1979 legislature was restless for an additional

reason: three |awsuits had already been filed by the Uhited

States Departnent of Justice and an Indian tribe. (U.s. v.

Tongue R ver Wter Users Ass'n., Na CQV 75~20-Blg. (D Mnt.)

filed 8/1/75; US v. Big Horn LowLine Canal, No. ¢V 75-34~-

Bg (D Mnt. filed 8/29/75; and Northern Cheyenne Tri be v.

Tongue R ver Water Wsers Asan., No. O/ 75-6-Bqg. (D  Mnt.)

filed 8/ 14/ 75 and the Department of Justice had prepared and

was about to file four nore suits, all in the federal. courts,
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to adjudicate federal rights in Mintana streans and rivers
whi ch bordered on or ran through federal or Indian Iands.

(US v. Aasheim CQV 79-40-Blg.; US V. Aageson, OV-79-21-GF

US v. AMS Ranch, Inc., OV 79-22-G; and US v. Abell,

C~-79-33-M A1l of the foregoing were filed on April 5, 1979.)

If streams were to be adjudi cated, the Mntana | egi sl ature
believed that the litigation nust take place in state, not
federal, courts. And yet the quagmre of adjudication under
the 1973 Water Use Act in the Powder R ver denonstrated

that Montana had no effective general water adjudication Law
to offer as an alternative to the federal |awsuits. Clearly,
the 1973 lawwas not working: it was al ready bogged down,
even as it applied to one small river basin.

So, nmotivated by need, frustration, outside pressure,
and fright, the 1979 legislature drafted and passed Senate
Bill #76. It segregates the state into four imense water
divisions for the purpose of nore quickly adjudicating the

water rights in the entire state. (Part 1, (h. 2 of Title

85, MAA To illustrate: the Witer Judge for the Yel | owst one
Basin nay hear groups of clains in various different

locations within his division(MA sec. 85 2-215) and nay

i ssue separate prelimnary decrees for portions of his
water division and ultimately a final decree covering all
of the water users in the entire Yel |l onstone River Basin,

including those on the tributary streans and creeks. (Mca
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secs. 85-3-231 and 85-2-234, as anended by NB # 667, 1981

legislature.) The other three water divisions are the

M ssouri River and its tributaries bel owthe nouth of the
Marias River, the Mssouri Rver and its tributaries from
the Marias upstreamto its various headwaters, and the water
west of the Continental Divide(the dark Fork and Koot enai

drainages). (MCA sec. 3-7-102.)

To accel erate the adj udi cation procedure, the Departnent

of Natural Resources and Conservation will no lenger have to

go out and find all of the known and unknown water rights,
users, and clainmants; rather, the users and clai mants nust all
fileclains to their water rights by January 1, 1982, or be
presuned to have abandoned their unfiled clains. (MA sec.
85-2-212., The original statutory deadline was to be June 30,
1983, but pursuant to |egislative authorization, the Montana
Suprenme Court shortened the tine period to January 1, 1982,
by its Oder of June 8, 1979.) The Departnent established

field offices to assist personsinfiling their clains. In
addi tion, each water division has a District Judge desi gnat ed

as the Water Judge for that district (MA sec. 3-7-201), and

he will be assisted by one or nore Water Masters. (MA sec.

3-7-201 as anended by HB # 667, 1981 Legislature.) S.B.

# 347, 1981 Legislature provides for the appoi ntment by the

Suprenme Court of a Chief Water Judge, to serve until June 30,

1985, and thereafter for 4-year terns, subject to the contin-
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uation of the water divisions by the legislature. His job
is to supervise and push the adjudication process,
In each water division, after the filing by the Water
Judge of preliminary decrees, persons may file objections and

obtain a hearing. (MCA sec. 85-2-233.) These hearings are

likely to be complex, involve very many parties, and require
a great amount of time to complete. Following the hearings

the Water Judge will issue the final decree (MCA gec. 85-2-234),

which may, of course, be appealed to the Montana Supreme

Court (MCA sec. 85-2-235) and then there may be such further

proceedings as may be determined necessary by that Court.

D. THE FEDERAL ADJUDICATIONS

As mentioned, one of the motivating factors which has

brought forth Senate Bill # 76 was the threat of several law-

suits in the federal courts, brought by an Indian tribe and
the United States Department of Justice (cited in the
preceding section hereof.) The four suits filed on April 5,

1979, appear to be in anticipation of Senate Bill # 76,

passed by the House and Senate two weeks after their filing;
and the passage of SB. # 76 appears to be a reciprocal
response to the filing of those suits.

After the passage of S.B. # 76 and the Montana Supr ene

Court Order of June 8, 1979, the State of Montana moved to

dismiss all of the federal suits. Montana's motion to dismiss
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was granted by the Lhited States Dstrict Judges Battin and

Hatfield on Novenber 26, 1979. The di sm ssal has been

appeal ed, and at this witing rests with the Nnth Qrcuit

Gourt of Appeals in San Franci sco.

The stated reason for the mass di smssal of all seven
federal and Indian | awsuits was "w se judicial admnistration,
giving regard to conservation of judicial resources and

conpr ehensi ve di sposition of litigation.” This action by

the federal district courts is not surprisingif takenin

context with a little background.

E. BAKGONMND anNp DI SOUSSI ON OF TyE FEDERAL SU TS

1. The Basi c Precedent .

In 1952, Senator McCarran of Nevada added a rider to

the Departnent of Justice Appropriation Act, which anended

the federal public land | aws, and is referred to as "the

McCarran Anendrent. " (43 U.S.C. sec. 666 ¢1976) . It renoves

the sovereign inmmnity of the Lhited States for adjudi cations
of water rights in river systens, and for the admnistration

™ of those rights. The MCarran Arendnent was the focal point

of the "Mry Akin" case in the Lhited States Suprene Court,

whi ch held that, pursuant to that amendnent, both I ndi an and
Lhited States water rights nay be adjudicated in state as wel |

as federal courts. (Golorado R ver Wter Gonservancy D str.

v. Lhited States, 424 US 808 (1976).) Mary Akin was the first
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listed defendant in the original federal filing of this case,
but Iost her positioninthe title of the case because she did
not joinin the appeal. Neverthel ess, for conveni ence, the
case i s nost commonly referred to as the Akin case.) The
deci sion ordered the disnssal of a federal water rights suit
in ol orado, in deference to a water adjudi cati on whi ch had
been filed in the Colorado state courts. There is an apparent
parall el between the Supreme Gourt's order of disnmissal in
the Akin case and the Mntana federal district courts' dis-
mssal of the federal suits in the Mntana cases.

2 Conpari ng the Precedent.

Al though the disnissal of the Mntana federal cases was
based upon the US Suprene Gourt's dismssal of the Akin
case, the Mntana di smssal s i nvol ve factors whi ch are not
conpletely parallel to those in the Akin case. Sone of the
reasons upon which the US Suprene Court based its disnissal
of the Akin case are not readily applicable to the Mntana
cases.

Four of those reasons are: (1) Golorado had both a well -
establ i shed systemand a long history of water rights adj udi-
cation whi ch had been working since 1879; (2) the (ol orado

S ate Engi neer administered and nanaged the adj udi cat ed

water rights; (3 the federal Dstrict Court in Denver was
on the other side of the Continental O vide and sone 300

mles anay fromDurango where the state suit had been fil ed;
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and (4) the Lhited States waz already participating in other
Gol orado state water proceedi ngs.

In contrast: (I) Mntana's first streamadjudication
| awwas enacted in 1973 and was al ready bogged down in j ust
one smal | wat ershed, the Powder R ver Basin, six years after
its coomencenent. The 1973 | aw was repl aced by the new S.B.
# 76 in 1979, which had not worked at all at the tine of the
dismssal of the federal suits; (2 the adninistration of
water rights under SB_# 76 will eventually be entrusted to
the four Vater Judges in the four water divisions in Montana;
(3) the federal cases in Mntana were divided anong the
federal district courtsinBllings, Geat Falls, and
Mssoul a, all more readily accessi bl e throughout the year
than Denver is to Durango; and(4) the federal governnent has
no prior experience in Mntana state water proceedi ngs.
ol orado water rights have been organi zed and adm ni st er ed
since 1879, and are in working order. Therefore, Mntana
offers a recogni zabl e contrast. The two situations are
clearly different.

3. A Serious Probl emWth the Federal Cases.

Wth these differences in mind, there is good reason for

the US Departnent of Justice and the Indian tribes to appeal

the dismssal of the federal cases. But there is one
i nportant reason, both practical and legalistic, why they

shoul d stay disnmissed. It is that the federal suits cover
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only those waters boundi ng on or flow ng through federal
encl aves, rather than all water users in the state, and nore

importantly, they will affect only water users naned as

parties in those federal suits. A though the federal suits

name perhaps as many as 8,000 Montanans as parties, those are ;

e

not all of the Mntanans who need to be included in the
decrees in those snits. Because of our state's history, we

have t housands of people with "use right s' -- water ri ghts that

are unrecorded, unlitigated, and unknown. These peopl e are

not naned as parties in the federal suits for the sinple

e

reason that they are unknown. They may be as nunerous as
those who are actual |y naned as parties in the federal

suits. But their rights cannot be affected without affording
thema chance to assert their clains, and have their days in i
court. Any lawsuit which omts so many persons whose rights

are legally disregarded is an abortive, inconclusive, and

e

wasteful lawsuit. (See Mntana' s |ong experience with such

suits, reviened in Stone, Are There Any Adj udi cated Streans 1

in Mntana? 19 Mnt. L. Rev. 19 (1957), and Stone, the Long

Gount on Denpsey: No Final Decisionin Water R ght Adj udi ca-

tion, 31 Mnt. L Rev. 1 (1969).)

4, Montana' s Avoi dance of That Probl em

In contrast, SB # 76 goes to great length to include
all claimants to water rights, affording themdue process

and an opportunity to be heard through a neticul ous notice
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procedure. The legislaturerequired all claimnts to file
their clains by January 1, 1982. To provide clainants with
adequat e notice, it ordered that notice of this deadline be
publ i shed 30 days after the Montana Suprene Court ordered the
filing, and again annually in all daily newspapers in the state
and in at |east one newspaper in each county (MA sec.
85-2-213(1)); notice nust be posted in each county courthouse

(MCA sec. 85-2-213(2)); it must be enclosed with each state-

nment of property taxes(MA sec. 85-2-213(3)); it nust be

periodically provided to the press services(MA sec. 85-2~

213(4)); and it nust be served upon the US Attorney

CGeneral or his representative (MA sec. 85-2-213(5)).

Consequent | y, any decree resul ting fromthe proceedi ngs
established by SB # 76 will be all-enconpassing, concl usi ve,
and effective. (G the 19 Wstern states, including A aska
and Hawai i, only two do not provide for notice by publication:
North and South Dakota; Ckl ahoma has twe adj udicati on
systens, one of which does not provide for publication. This

subject is reviewed in Stone, Mntana Véter Righte = A New

Qoportunity, 34 Mnt. L Rev. 57, 70-71 (1973).) The incon-

clusive nature of the federal suits and the concl usi veness
of the Montana state court proceedi ngs are powerful reasons
why the Nnth Grcuit may affirmthe di smssal of those

federal cases.
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5. Negotiation.

Senate Bill # 76 also created a Water Rights Compact

Commission (MCA sec. 2-15-212) to negotiate the relative

water rights of the state, the Indian tribes, and the United

States. Part 7, Ch. 2 of MCA Title 85.) Ch. 268 of the 1981

legislature, revised MCA sec. 85-2-217 and Part 7, by

providing that while negotiations for a compact are being
pursued, all proceedings to generally adjudicate those rights

in Montana courts shall be suspended, as well as the obliga-

tion of those parties to file claims for those resented tights.

This suspension will continue as long as negotiations are
continuing or ratification is being sought, but if approval
(by the United States, the tribes, and the Montana Legisla-
ture) has not been accomplished by July 1, 1985, the suspen-
sion shall terminate. Upon termination, federal and Indian
reserved rights must be filed within 60 days, and they will
be treated similar to other filed claims. Also, if negotia-
tions terminate prior to the above date, there is a 60 day
deadline for such filing. And as to tribes or federal,
agencies that do not participate in negotiations, no suspen-
sion of filing requirements applies. |f negotiations are
successful, the adjudications will be greatly simplified; if
unsuccessful, the negotiable issues will then become a part

of the general adjudications.
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The vexed and unsettled problens of federal and Indian

reserved rights nmust be left for treatment el sewhere.

(For a discussion of some of those problens, see Part IV

of this book, infra.)
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. WATER R GHTS SYSTEMVS.

A  THE R PAR AN R GHTS DOCTR NES,

1 Eastern, mid-western and sore western states adopted
the riparian doctrine of water rights simply as a part of the
common |lawof England. Inits purest theoretical form it
best ows upon owners of |and adjacent to a stream the right
to have that streamcontinue to flowin its natural condition,
w thout depletion or degradation. This is called the
"natural flow' theory or doctrine, but it has scarcely been
utilized inreality because of its unrealistic strictness.

It, therefore, has been nodified by a "reasonabl e use"
doctri ne.

2 The principal features of the reasonabl e use
doctrine of riparian rights are that the various riparian
| andowner s have equal rights in the watercourse, regardl ess
of whether any of themhave made prior uses, and the use nust
be "reasonable'" under the circunstances, a criterion which
i ntroduces a quality of uncertainty. Wat is reasonable in
one area nmay not be in another; what is reasonabl e during a
plentiful year nay not be so in a year of drought; and what
was reasonabl e in 1930 nay not be reasonable in the 1980 s.

The right attaches by reason of ownership of riparian
| and, and the several such | andowners share the water, and
their water rights for the reasonabl e use and devel opnent of

their riparian | ands.



a Unhder the "source of title'' test as to what is
riparian land, the riparian sight extends only to the
smal | est tract held under one title in the chain of
title descending to the present owner. The application
of this rule results in an ever-din ni shing anount of

riparian land. (See Boehmer V. Big Rock Geek Irrig.

Distr., 48 p. 908 (Cal. 1897).

b. Under the "unity of title" test, the riparian
right extends to all of the riparian proprietor's |and
within the watershed of the stream which is not severed
fromthe riparian tract by another person's land. Hence,
a riparian owner may increase his riparian land by
pur chase of adj acent upl ands.

C. The word "riparian” is also used to describe
the location of land that is contiguous to water: that
| andowner's rights of access, wharfage, navigation,
recreation, and other uses of the body of water, even
injurisdiction which do not recogni ze the riparian

systemof water rights. (See, e.g., Gonfederated

Salish & Kootenai Tribes v. Nanen, 534 F.2d 1376 (1976)

adopting the opinionin 380 F Supp. 452(D Mnt.

1974), cert. den. 429 US 929 (1976), hol ding that

| andowners riparian to Flathead Lake have common |aw
riparian rights of access to the |ake, and of wharfage

to effectuate that access.)
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B. THE "CALIFORNIA DOCTR NE'.

1 The Act of July 26, 1866 recogni zed and confi rned

appropriations of water on the public lands of the Uhited

Sates. (30 USC sec. 51L) Ironically, although California

was the cradle of the prior appropriation systemof water
rights(see discussion of that system which follows), in

Lux v. Haggin, 10 P. 674(CGl. 1886) and San Joaquin and

Kings Rver Canal & Irrig. . v. Wirswick, 203 P 999 (Cal.

1922), CGalifornia adopted the viewthat appropriation
rights could be acquired only on public Land, and that none
had validity before the 1866 Act.

Federal grants of riparianland carried with them

riparian water rights. Hence California adopted a dual

systemof water rights: (1) riparianrights along the streans

as of the date of a federal patent; and(2 appropriation
rights by diversion of waters frompublic lands. |f the
latter diversion took place prior to 1866, its priority
date was July 26, 1866, or, if it was subsequent to 1866,

it dated fromthe tine of diversion. (This in a state which

passed the "Possessory Acts" of 1851 and 1852 which are

cited and discussed in connection with the di scussion of the

Appropriation System infra.)

2 Sone form of this conplicated dual systemwas
adopted in all of the Pacific (oast states, and the tier

of states fromNorth Dakota to Texas which lie on the

o

rr———— T
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100th neridi an.

Cc MODI FI CATI ONS AND ADCPTI ON CF ADM NI STRATI VE SYSTEMS.

Because of the confusion and unworkability of having two
nutual Iy i nconsi stent systenms of water rights law, all of the
"CaliforniaDoctrine" states have severely linited and
restricted riparian water rights, and adopted statutes
enacting admnistrative systens of acquiring and adm ni stering
water rights and distribution, so that they are now quite
simlar to the strict appropriation of "Colorado Doctrine"
states. The latter led the way, comrencing with Col orado' s
adm ni strative systemin 1879. The changes in the "California
Doctrine" states to an admnistrative systemis as foll ows:

CGalif.: 1928 Const. Arend. (At. XV, sec. 3; Water Code

Dv. 2, Parts 2 and 3; Tulare Irr. Dstr. v. Lindsay-

Strathnore Irr. Distr., 45 P.2d 972(CGl. 1935).

Kans.: L. 1945, c. 390; L. 1957, ¢. 539; KSA secs.

82a- 701 to 82a-725; State ex rel. Emery v. Knapp, 207

P.2d 440 (Kans. 1949).

Nebr.: L. 1889, c¢. 68, sec. 7, p. 504; RRS 1943, secs.

46- 203 t0 46- 243; Crawford v. Hathaway, 93 NW 781

(Nebr., 1903).

N Dak.: L 1905, c. 34; ND Cent. Code, Chs. 61-03 and

61-04.
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kla.: 1. 1910, c. 40; L. 1963, c. 205 and 207; Okl. &.

Ann. Tit. 82, ¢ 1

Geg.: T. 1891, p. 52; L. 1899, p. 172; L. 1905, ch. 228;

L1909, ch. 216; Qeg. Rev. Stats., c. 537(1979); Hough

v. Porter, 95 P 732(Qeg. 1908), 98 P. 1083(Q eg.

1909), 102 P 728(1909).

S Dak.: L 1907, c. 180; SD Conp Laws, Tit. 46, c. 5 and
10,

Texas.: L. 1917, c. 88; Vernon's Amn. dv. ., Tit. 128,

c. 1. Witer Code secs. 5.303 to 5.322; Motl v. Boyd, 286

S W 458(Tex. 1926); State v. Valnont P antations, 355

SW 2d 502 (Tex. , 198).

Vdsh.: L 1917, c. 117; Wash. Rev. Code Ann., secs. 90-14-10

and ch. 90. 03.

D RGNS A\D DEVELCPMENT OF THE APPRCPR ATI CN SYSTEM

Quriously, although California was the source and pl ace
of originof the appropriationsystem it spoiled that system

for itself in Lux v. Haggin(10 P. 674 (Cal. 183%)) and so

the pure appropriation system becane known al so as the

"ol orado Doctrine". The states that adopted the appropria-

tion systemare the nountain states: Arizona, New Mexi co,
(ol orado, Nevada, Wah, Wom ng, |daho, and Mntana (see
Mettler v. Ames Realty ., 61 M 152 (1921).) The origins

and devel opnent of the appropriation systemof water |aw

ST



have a cl ose rel ationship to the devel opnent of public Iand
lawand mining law, particularly the latter. Hence, an
outline of the history of those related devel opnents is
in order.

1. Under the English conmon | aw, the Grown had an
, interest inall gold and silver under the I ands, and the
control of mning themin England as well as in the col onies.
Fol | owi ng the Revol utionary War, the thirteen Anerican
col oni es succeeded to the Gown's interest in mnerals.

2 Under the Articles of Confederation, the Continental

Congr ess sought to rai se noney to pay war debts by selling
public lands in the Western Territories. The Odinance of

May 29, 1785, provided for the surveying, plotting, and sale
of public |ands, but reserving one-third interest in all gold,
silver, copper, and lead. (US Publ. Land comm. Report,

House Exec. Doc. 47, Part 4, 46th Gong., 3rd Sess., GPQ

1881, Chapt. xxvI, p. ,306.)

3, After formation of the Union, attenpts were again
made to raise noney by the sale of the public lands. The
policy was a failure. There was a long period of few sales,
and very little mning activity. There were only a sporadic
fewlead nmines and insignificant bits of other nineral
activity. So there was no incentive not reason to devel op

a general nmineral policy or adninistration.
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4, An 1807 statute prohibited the acquisition of any
interest in public lands sinply by settlement or occupancy.

(2 Sat. 445 (1807).) This will be referred to later in

connection with the Gld Rush and the '49ers.

The General Pre-enption Act of 1841(5 Sat. 453)

provided for the sale of 160-acre tracts at $1.25 per acre,
but reserved all mneralized lands. There was little mning
activity, and no federal policy except the reservation of
nmneralized lands. That exception was continued in the

Homestead Act of 1862(12 Stat. 312; 43 USC sec. 161)

and subsequent |and | aws di sposi ng of public | ands.
5. At the close of the Mexican War of 1845-48, the

Treaty of Quadal upe H dal go was signed on Febr. 2, 1848,

ceding to the United States, fromMexico, a vast area,

including California and Nevada. (9 Stat. 922.)

Alittle nore than a week prior to the signing of that
treaty, on January 24, 1848, John Marshal | discovered gold in
the tailrace of a |unber nmill owned by John Sutter, on the
South Fork of the American River, at Col oma, between Auburn
and Placerville. The American Rver is just one of the nmany
tributaries of the Sacranento and San Joaqui n Rivers, that
flowfromthe crest of the Sierra, down the Wst sl ope, and
through the foothill country where the gold was di scover ed.

Sutter and Marshall attenpted to keep the di scovery

secret, but word soon | eaked out. People rushed fromtheir
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hones, ranches, and busi nesses to the foothills in search of
fortunes. Many sought to find the " Mther Lode' fromwhich
the placer gold in the streans had eroded. Hence, this foot-
hill area of California extending north-south along the
Sierra is known as the "Mther Lode" country. It is a

large area, with a linear distance of over 300 mles, from
about Veaverville in the north to the Kern R ver east of
Bakersfield in the south. There was no single rich location
or lode -- the "Mther Lode" was never found. The nining
activity, with but few exceptions, was placer mning rather
than | ode m ni ng.

Wrd of the strikes spread through the world, and the
popul ation of California multiplied a hundredfold in three
years, fromaround 2,500 to around 250,000. The '49%ers were
not just Americans emgrating overland, around the Horn or
across the Isthmus. It was an international gold rush,
attracting many Wl sh nminers, Germans, English, Irish,
Chinese, Chilean, Mexican, and many others. They had their
racial and ethnic wars. There are still some old rusty
cannons up in some of the ravines of the Mther Lode country.

The principal tributaries of the Sacranento and San
Joaquin Rvers were the Pit, Feather, Yuba, American,
Cosumes, Mokel utme, Stanislaus, Tuol umtme, Merced, Kings,
and Kern Rvers. The principal towns, interesting and

visitabl e today (nostly along state hi ghway 49) were Whiskey-
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town, Susanville, Sierraville, Downieville, Nevada G ty,

G ass Valley, Colfax, Auburn, Colema(State H storical

Park), Placerville, Sutter O eek, Drytown, Jackson, Angel's

Canp, Coulterville, Mariposa, Colunbia(Sate H storical Park),

Sonora, Chi nese Canp, and Fi ddl et own.

6. For all the romanticismsurrounding the "4%ers, they
were in fact trespassers on the public |ands, and converters
of federal mnerals. It was not their land and it was not
their gold.

They began attaining "law and order" by establishing
"mning districts" and other cormunity institutions to govern
their affairs, mining rights and water rights, with rules and
regul ati ons, and by crude and informal |aw enforcement such
as fl oggi ng, bani shent, and capital punishnent.

Californiawas admtted into the Union in 1850, partly
because it was a "free" state, and so would affect the
political balance favorably to the anti sl avery novenent.

California pronptly passed "Possessory Acts" in 1851 and

1852 (Sats. 1851, c. 5, sec. 621; and Stats. 1852, c. 82;

CGalif. CCP. sec. 748), confirning the rights of the mners

to carry on their activities and recogni zing the custons,
rul es, and regulations as "laws" devel oped by the niners to
govern their activities.

a. Anmong these was the recognition that the

first personto stake a claimand work it, had the

e
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excl usive right and shoul d be protected from ali others:
first intimeis first inright.

b. Placer nmining frequently required the diver-
sion of water to work an area away froma stream The
mners applied the sane doctrine to water rights: the
first to divert the water had a prior and superior right
to anyone who cane later. Oanership of riparian |and
was not a requisite: they were either ignorant of,
or sinply ignored, riparian|aw
1. There still was no basic federal mineral policy

except for the reservation of all mneralized | ands for the

United States, so, in US v. Parrott, Fed. Cas. 15,998(CC

Gal. 1858) and US V. cCastillero, 67 US 17(1862) claimants

to the New Almaden nine in Santa dara County, who failed to
prove a title acquired fromMexico, were found to be tres-

passers on US public lands. 1In 1863 President Lincoln

issued a wit to renove mners fromthe New A naden m ne,
based on the Act of 1807 (supra) which prohibited the
acquisition of any interest in the public |ands sinply by
settlement or occupancy.

The Homest ead Act of 1862 provided further uncertainty

to the miners, particularly with respect to their use of
wat er, for Honesteaders had a | egal clai mwhich they could
enforce agai nst the mners on public |ands.

8. Efforts were made to legitinize the activities of
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the miners, but without early success. In fact, there
was nuch sentiment in Congress for the US to utilizeits
ownership of the ninerals to raise revenue, through sal e,
| ease, and royalties. "Free nining" was becom ng a controver -
sial political issue between the popul ous East and the
boi st erous Veést.

This political controversy was exacerbated by the
di scovery, in 1859, of the Comstock Lode, at Virginia Gty,
Nevada (between Reno and Carson Gty). It was the richest
| ode of precious nmetals ever, and incited nore interest in
having the US gain sone revenue fromsuch invasions of
the public donain.

Thi s issue was pushed into the background by the onset
of the Avil War and the political problens whichit
i nvol ved- Anong those probl ens was a need for two Republicans

froma "free" state to hel p pass Reconstruction policy, and the

passage of the 13th and 14th Arendnents to the US Constitu-

tion. (13th: abol i shing slavery and involuntary servitude;
14th: "Al persons born or naturalized ... are citizens....")
a So, Nevada was admttsd to the Union in 1864;

the 13th Arendnent was passed in 1865, and the l4th was

introduced in 1866, and passed three years | ater.
b. Sen. Stewart of Nevada was largely instru-

nental in nmaneuvering through the Lode M ning Act of

1866, whi ch recogni zed the custons and usages of the

T



mners, and their appropriation of water, which shoul d
be "maintained and protected.” In fact, it recognized
exi sting uses of waters for all purposes. (14 Stat.

251; 30 USC  sec. 5L)

Thus began western water |aw, as well as federal nining
law The 1866 Act established free mning so far as it
applied to |l ode m ning, thus protecting the Constock Lode.

Pl acer m ning was added in 1870, and future honesteaders
were put on notice that they woul d take subject to these

prior water uses. (16 Stat. 218; 30 USC sec. 52.)

9. The mning | aws were consolidated i n the General

M ning Law of 1872, which remai ns our basic nining | aw t oday,

so far as netaliferous ninerals are concerned. (30 USC

sec. 22, et seq.)

The Desert Land Act of 1877 provided for the settlenent

of Western lands, and provided for the use of water by prior
appropriation, reserving the unused water for future approp-

riations. (43 USC sec. 321; 19 Sat. 379.)

10. Concl usi ons.

In Broder v. Natoma Water Co., 101 US 274(1879) the

United States Suprenme Court discussed and interpreted the

effect of the 1866 Act. The Court said:

It is the established doctrine of this court that
rights of mners, who had taken possessi on of nines
and worked and devel oped them and the rights of
persons who had constructed canal s and ditches to be
used in nining operations and for purposes of
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agricultural irrigation, in the regi on where such ¢
artificial use of the water was an absol ute '
necessity, are rights whi ch the governnent had, by
its conduct, recogni zed and encouraged and was
bound to protect, before the passage of the act

of 1866. W& are of opinion that the section of the
act which we have quoted was rather a vol untary
recogni ti on a pre—existing right of possession,
constitutingavalid claimto its continued use,
than the establishnent of a new one ....(Ewhasis

by the Qurt.)

The simlar cases of Atchison v. Peterson, 87 U.S. 507 E

o W
v

(1874) and Basey v. Gallagher, 87 US 670 (1874), relied

upon in the Broder case(supra) arose in Mntana, and are

supported by Californi a- O egon Power . v. Beaver Portland -

{
¢
i

Gerent ., 295 US 142, 163- 164 (1935).

From t hese begi nni ngs the prior appropriation doctrine

st

was devel oped in the mountain "CGol orado Doctrine" states,
consi stent with the enphasi zed | anguage quoted fromthe I

Broder case (suprd). Utinmately the prior appropriation

systemof water rights devel oped into an admnistrative

57,

system(still based upon prior appropriation) wth Golorado s

adjudication | ans of 1879(Qlo. Laws, 1879, p. 94), and

Wyoming's introduction of the "permt systemy in 1890-91

(Wo. Laws, 1890-91, ch. 8.

This, at a tine when there was no such field of |aw as

"Admnistrative Law "
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IXI. DEVELCPMENT GF THE APPRCPR ATl ON SYSTEM I N MONTANA

A QONSTI TUTI ONAL PROA S ONS.

1889 Const., Art. III, sec. 15 "The use of all

waters ... and the right-of-way over the lands of others,
for all ditches ... shall be held to be a public use...."

1972 Const., Art. 1 X seec. 3 Subparagraph (1)

recogni zes existing rights; subparagraph(2 provides "The

use of all waters ... the right-of-way over the lands of
others for all ditches ... shall be held to be a public use";

subparagraph(3 provides that all waters "... are the

property of the state for the use of its people and are
subj ect to appropriation for beneficial uses as provided

by law'; and subparagraph(4) directs the legislature to

provide for admnistration and for centralized as wel |l as
| ocal records.
1  The Constitution should be broadly and liberally

construed and interpreted. (Spratt v. Hel ena Power Trans-

mssion @., 37 M 60, 78 (1908), refusing to enjoi n condemma-

tion proceeding, basing the refusal on At. III, sec., 15,

1889 Const. Donich v. Johnson, 77 M 229(1926) construed

that Constitutional Language as establishing a policy of
encouraging irrigation and cultivation, so plaintiff was
held to be entitled to the water stored by himin reservoirs
on Race Track Creek, nowin Powell Gounty. Snilar reliance

upon Art. TII1I, sec. 15 in relationship to reservoiring waters
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appears in Federal Land Bank v. Morris, 112 M 445, 454(14));

Richland Gounty v. Anderson, 129 M 559, 564 (1956); and

Farners Lthion Gl . v. Anderson, 129 M 580, 583 (1956) .)

General Agricultural Gorp. v. More, 166 M 510(1975)

held that the 1972 Constitution's preservation of "existing
rights" protects one who filed a petition seeking an
appropriation on an adjudi cated streamprior to the 1973
Witer Use Act, which petition was pending on rhe effective
date of that Act. The Act repeal ed the | awon which the
petition was based, but petitioner was afforded the opportun-
ity to conpl ete the appropriation pursuant to the repeal ed

| aw

At. I Xsec. 3, of the 1972 Constitution, protecting

"existing rights” was simlarly used as a basis for
permtting I ntake Vter Q. to proceed toward acquiring an
appropriation. Intake filed for a large appropriation from
the Yel | owst one R ver on June 29, 1973, just two days prior
to the effective date of the 1973 Water Use Act. The latter
Act repeal ed the prior |aw under which Intake had filed, but
it was found to have an "existing right" to proceed under the

prior law Mntana Departnent of Natural Resources and

Gonservationv. Intake Vter ., 171 M 416 (1976).

2 The Gonstitutions al so support MCA sec. 85-2-414

(and its predecessor statutes extending back to 1895) per-

mtting enminent domain by private parties, to obtai n access
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towater. (HIlinghouse v. Taylor, 19 M 462(1897); the

Spratt case, supra; and AQark v. Nash, 198 US 361 (i905),

wherein the US Suprene Gourt upheld a sinmilar Wah statute

and constitutional provision, under the US onstitution.)

One shoul d keep in mind the words of Justice Hol mes in

Boquillas Land & Cattle @. v. Qurtis, 213 US 339 (1909,

that the adoption of the English common | aw by the Véstern
states " ... is far fromneaning that patentees of a ranch
on the San Pedro are to have the sane rights as owners of an

estate on the Thames.”

B WHAT WATERS CAN BE APPRCPR ATED?

1 Pre- 1973, erroneously, it is believed, in order to
obtain a valid appropriation, the diversion must have been
froma "watercourse". The distinction between a "wat ercourse’
and "vagrant surface water" grewfromthe need to establish
liability or non-liability of persons who diverted water onto
a nei ghbor's property, causi ng damage. Detached fl oodwaters
were "vagrant surface waters', a '"common enemy", and no
liability attached for reasonable efforts of self-protection.
But "watercourse" waters could not be so diverted, causing
damage, without liability attaching. Mntana s devel opnent
of the distinction between surface and wat ercourse wat ers
commenced wi th cases invol vi ng damages caused by di ver si ons

or obstructions whick resulted in floodi ng nei ghboring | and.



- 32 -
Fordham v. Northern Pacific R. ., 30 M 421 (1904)

involved a railway fill and enbanknent, diverting the high
flowof the Bitterroot Rver onto the plaintiff. The court
found that the water was in a "watercourse” and so defendant

was liable for the danages. |n LeMunyon V. Gallatin Valley

R. ., 60 M 517 (1921), the railway fromThree Forks to

Bozenman dammed a swal e, causing runoff waters to flood
plaintiff. The court found no watercourse, but nerely
"surface waters", and so there was no liability for damages,

A sinilar holding was made in 0'Hare v. Johnson,, 116 M 410

(1945) and Tillinger v. Frishie, 138 M. 60 (1950). For

there to be a "watercourse” rather than nerely "vagrant
surface waters", the courts nust find some regul arity of
flowor connection wth a known stream and signs of a
channel with a bed and banks. Apparently a swal e or depres-
sion that drains periodic surface run-off will not qualify.

Roope v. Anaconda Go., 159 M 28(1972). Mbst of the nore

recent cases have used this distinction to determ ne what
waters nmay be appropriated, i.e., in what waters can one

acquire a water right. Such a case was Meine v. Ferris,

126 M 210, 212(1952) saying: "A natural water course is

"a living streamw th defined banks and channel, not neces-
sarily running at all times, but fed fromother and nore
per manent sources than nere surface vater.”' The court was

appropriately quoting fromPopham V. Holloran (infra), an

-

[ i
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appropriation case whichin turn was quoting from LeMunyon V.

Gallatin Valley Ry. . (supra) a flood damage case.

RCM (1947) sec. 89-801(repealed in 1973) said "...an

appropriator nay inmpound fl ood, seepage, and waste waters in
a reservoir and thereby appropriate the same." But in

Popham v. Holloran, 84 M 442 (1929), it was held that the

wat er whi ch seeped and | eaked froma flume into Holl oran

Qi ch(tributary to the Bitterroot Rver) nust be a water-
course for there to be a valid appropriation. The court did
find it a "watercourse" because the fl owwas regul ar during
the irrigation season, and had created little channel s, and
so the plaintiff had a protectible water right. Defendant
was prohibited fromdepriving plaintiff of his water by
catching the water farther up the Qul ch by neans of a dam
and diversion works. The same requirenent was i nposed on

Hay Coulee in Blaine County in Doney v. Beatty, 124 M 41

{1950), but the court found it was not a watercourse, only

"surface waters,” so the plaintiff could not enjoin junior
users who were higher up in the Coul ee, fromstoring, using,
and depleting the waters. Actually, the court found that the
waters in Hay Coul ee were nere "surface waters™ up where the
defendants were, but a "watercourse" down where the plaintiff

was. (See Federal Lamd Bank v. Morris, 112 M 445 (1941)

for earlier litigation involving some of the same parties,

and the same (oul ee.)
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2 Post 1973, MCA sec. 85-2-102(14) provides:

"'yater' neans all water of the state, surface and sub-
surface, regardl ess of its character or manner of occur-
rence, including geothermal water, diffuse surface water,
and sewage effluent."™ Then the remai nder of the code
speaks only of "water", without distinction, which is
consistent with the quoted definition. It is hoped that
the distinction between "watercourses'" and "surface waters",
whi ch arose(and still exists) for the purpose of deciding
[iability for flooding, has been elininated for the purpose
of decidi ng whet her a person can obtain a protectibl e water
right in his source of supply. If it is a good enough
source for a person to develop it, why not recognize a
water right in that person?

3. Wast e, drainage, and return fl owwaters may be
appropriated by a Lower appropriator froma watercourse or

drain ditch. (WIls v. Mrris, 100 M 514(1935);: Newton v.

Wiler, 87 M 164 (193). But such an appropriator cannot

conpel his source to continue to have waste, or to continue
t he use whi ch produces drainage or return flow (Newton case,

supra, Popham v. Halloran, 84 M 442(1929); Bower v. Big

Horn Canal Go., 307 ?.2d 593(Wo. 1957); Galiger V. MeNulty,

80 M. 339 (1927).

But query, if one can acquire such a water right, after

the particular source is termnated by non-use or ditch-1ining

g
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or the like, why cannot the di sadvantaged appropriator who
concedely had a water right, proceed to aesett that right
and take water fromthe original, true source == the nain-
stream O if theloss of water is fromactivity such as
ditch-lining, if the ditch continues to divert the original
amount of water, why shoul d not the di sadvantaged water right
hol der assert a right to a portion of the water in the nore
efficient ditch, so as to divert directly fromit rather than
fromits seepage?

If the ditchis nowtaking | ess water or the upland
user is making nore efficient use of his water which results
in depriving the appropriator of seepage and drainage, it
seens that the latter appropriator should be permtted to
successfully apply for a change in the place of diversionto
the original source.

4, This | eads to the question whether the original
appropriator may intercept and recapture his own waste,
drai nage, or return flowwater. The answer given by one
of Montana's earliest cases was an unqualified "yes".

(Woolman V. Garringer, 1 #. 535, 543 (1892).) The earlier

cases that permtted recapture and re-use of water while it
is still seeping and percol ating under one's own | and
naturally followfromthe view of groundwater expressed in

Ryan v. Quinlan, 45 M 521(1912) and part of the hol di ng

i N Woodward V. Perkins, 116 M 46(1944) and McGowan v. US,
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206 F. Supp. 439(D Mnt. 1962) that percolating waters are

anybody' s or nobody's == they are not within the appropriation
systemso, of course, the | andowner coul d take them

But in Perkins v. Kraner, 148 M 355 (1966) the rul e of

Ryan v. Quinlan et al. (supra) was repudiated. Now a person

can track, trace and show t he novenent of groundwater, and
that it is tributary flow subject to the rule of priorities.

Even as to inported water, the inporter should establish
the purpose and extent of his appropriationand use as of the
tine of bringing in the alien water (and a reasonabl e tine
thereafter to develop his purpose). (Qnce established, then
the percolating return flowis indistinguishablefromthe

spring that fed Wyman Greek in Rock Geek D tch and Flume

G. v. Mller, 93 M 248 (1933) (holding such alien water

return flowto be subject to the rights of prior appropriators)

and consistent with Gygnrowv. Huffine, 48 M 437 (1914)

(holding that once the appropriator's use is established, the
needs for that use are the upper lints of the appropriator's
righ).

Qegon's lawfollows the foregoing view The quantity
of water covered by an appropriation nust have been a part of
the appropriator's original appropriationand use, and he
nmust have commenced to recapture the return flowwthin a

reasonabl e tine during the devel opment of his appropriation
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purposes. (Jones v. Vérnsprings Irr. Dstr., 91 P.2d 542

(1939, 0Oga3).)

I n post 1973 Montana, changes in any appropriation

(such as changes in the places of diversion or use, or the
purpose of a use) require the permission of the Departnent

of Natural Resources(MA sec. 85-2-402), and pernmission wll

not be granted if others will be adversely affected. But
recapture and re-use do not snack of nere "changes in
appropriationrights” under the code: the tenor of the Wdter
Wse Act is to | ook upon appropriations as a franchi se to use
public property(water) for "a beneficial use." (see, e.g.,

MCA secs. 85-2-301; 85-2-312; 85-2-314; 85-2-315.) Additional

uses of the water by neans of recapture' and re-use woul d seem
to be nore of the character of new appropriations for which

permts nust be obtained under MZA secs. 85-2-301 to 85-2-314.

5. Devel oped water. A though the prior appropriator is

entitled to the natural flowof a stream and any natural
increase in the £flow whi ch nay occur during the irrigation
season(within the limts of his appropriation), he is not
entitled to water whi ch soneone el se has devel oped and

added to the stream (Beaverhead Canal . Vv. Dillon Electr.

L &P, @., 34 M 135(190). CGeneral |y, "devel oped water™

is thought to be water which has been brought up from under-
ground, or drained fromnon-tributary sl oughs or swanps.

But very few persons who clai mto have devel oped wat er
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carry the burden of proving their clains.

In Smth v. Duff, 39 M, 382 (1909), defendant ran a ditch

through a swanp and clained an increase of water. But it
appeared that he had only accel erated the fl ow adding no
newwaters. (Sort of the opposite of storage.) In Spaulding

v. Stone, 46 M 483 (1912), defendant's ditch started at the

source of Spaul ding Oreek, paralleled the Oeek, intersected
the Greek at several points, and was deeper than the C eek.
He failed to convince the court that he had added drai nage

water to the Qeek. The facts in Wst Sde Dtch . v.

Bennett, 106 M 422(1938) are simlar to the Spaul di ng

case, and so is the result.
But sonetines the court finds that there has been

"devel oped water." In Forrester v. Rock Island 0il &

Refining Co., 133 M 333 (1958), al though Jake 4 ough

contributed sone water to Blacktail Deer (reek, the court
found that defendant's ditches collected waters fromthe

S ough and ot her seepage waters which woul d not have fl owed
into the stream He was found to have devel oped wat ers.

WIlls v. Mrris, 100 ¢, 504 and 100 M 514(1935) bath

i nvol ved "devel oped waters” in that the affected waters
(from Blix reek and camas (reek, respectively) woul d not
have reached hion Qreek (tributary of the Bl ackfoot R ver)
during the irrigation season, so the def endants (Bennett

and Hays, respectively) had superior rights to that water
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over Union reek appropriators.

Al though a person who stores water in areservoir is
entitled to its use, he hasn't actually added water to the
stream and SO reservoired water is not always referred to
as "devel oped" water. The practical and legal effect are

the sane, though. In Rock Oeek Ditch ¢ Plume . v. Mller,

93 M 248 (1933), the water was diverted fromRock O eek

around a ridge to Trout Geek. Those who inported this new
water, of course, had the first right to use it, but the court
said that it did not fit the definition of "devel oped water."
It nust be a finely drawn definition. The care in nonen-
clature is not justified by any difference in result.
(I'ncidental ly, after the newwater had been used by the
inporters and seeped out into a spring and creek, it no | onger
was treated as inported water, but became subject to the
previously existing priorities.)

An anusi ng case fromanother jurisdiction is Southeastern

lo. WC Dst. v. Shelton Farns, Inc. 529 P.2d 1321 (Colo.

1975). Defendant bought 500 acres al ong the Arkansas R ver,
and cleared nmuch of it of phreatophytes(water consuning

pl ants such as willows, cottonwood, tanari sk and salt cedar).
He clained that by so doing he had saved and contributed to
the river system442 acre-feet of water per year: devel oped

wat er whi ch he should have the first right to use. |n denying



defendant any newwater right, the Col orado Suprene Qourt
said, in part (p 1327 :

"...if individual s sal vagi ng public water lost to

encr oachi ng phreat ophyt es were pernitted to create

new water rights where there is no newwater, the

price of salt cedar jungles would rise sharply. And

we coul d expect to see a thriving, if clandestine,

busi ness in salt cedar seed and phreat ophyte

cultivation.” (Quoting fromNew Mxico's Sate

Engineer, SE Reynol ds.) i

C_ AU S TIONCG WATER R GHTS.

1 The Lhited States, acting through the Bureau of
Recl amation, had, in the past, appropriated water pursuant to
state lans, as would seemto be required by sec. 8 of the :

Recl amation Act (Act of June 17, 1902, c¢. 1093, sec. 8, 32

mvap T

Sat. 390, 43 USC sec. 383) which provides:

Nothing in ... this title shall be construed as

affecting...or to in any way interfere with the .
laws of any State...relating to the control,
appropriation, use or distribution of water...and
the Secretary...shall proceed in conformity with

such las....

But in |vanhoe Trrig. Dstr. v. MeCracken, 357 US 275 '
(1958), the Lhited States Suprene Gourt said:

V¢ read nothing in sec. 8 that conpels the Lhited ]

States to deliver water on conditions i nposed by

the state. i

Ad in Aty of Fresnov. Galifornia, 372 US 627 (1963)

the sane court said:

...\ cannot, consistently w th |vanhoe hol d
that the Secretary nust be bound by state |aw
in disposing of water under the Project Act.



These statements by the Uhited States Suprene Court are

consistent with its constructionof simlar |egislative state-
nents in other areas, as illustrated by the foll ow ng:

a Sec. 9(b) of the Federal Power Act (16 USC
sec. 802h) requires:

That each applicant for a |icense hereunder shall
submt to the commission --

(b) Satisfactory evidence that the applicant has
conplied with the requirenents of the [aws of the
State...within which the proposed project is to
be located....

The Unhited States Supreme Gourt held that the Federal

Power Commi ssion was free to i ssue a license in direct

conflict with the lans of the state. (First Jowa Hydro-

Blectric G-op. v. FP.C, 328 US 152(1946); dty of

Tacoma v. Taxpayers of Tacona, 357 US 320(1958)

FFPC v. QOegon, 349 US 435 (195).

b. The A ean Vater Act (33 USC 1323 (Supp. 1\V)

requires that federal installations nust

comply with Federal, State, interstate and | ocal
requi rement s respecting control and abatenent of
pol lution to the same extent that any person is
subj ect to such requirenents.

The United States Suprene Court held that federal install-

ations need not obtain a permt as required by state [ aw

(EPA v. california, 426 US 200 (1976).)

c. The d ean Water Act (42 USC sec. 1857f)

requires agencies of the federal governnent to
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conply with Federal, State, interstate and | ocal
requi rements respecting control and abatenent of
air pollution to the same extent that any person
is subject to such requirenents.

The Lhited States Suprene Court held that federal

agenci es need not obtain a state permt pursuant to

state laws. (Hancock v. Train, 426 US 167 (1976).)

Wth this background, the Bureau of Recl amati on applied

tothe Galifornia Sate Witer Resources Control Board for a

permt to inmpound 2.4 mllion acre-feet of water fromthe

Stanislaus Rver for the Bureau' s New Mel ones Proj ect, a

part of its Central Valley Project. A though the Board

approved the Bureau's application, it attached 25 conditions
toit. So the Bureau proceeded with the project in disregard
of the conditions. GCalifornia sought an injunction, which was
denied by the | ower federal courts because of the state of
the 1aw according to the US Suprene Court, as outlined
above. But the Qourt granted certiorari to reviewthe
deci sions of the |ower courts.

It therefore cane as a surprise when the Suprene Gourt
reversed the 9th Grcuit, and ruled that the Bureau of
Recl amation nust conply with all conditions of state | aw
(which are not in direct conflict with express Congressional

directives) and so, pursuant to section 8 of the Reclamation

Act (supra) the Bureau nust obtain a pernmt and conply with

its conditions(unless any of the conditions are in such

Lagneers N



conflict) inobtaining a water right on the Sanislaus R ver

and operating the New Mel ones Proj ect.

Section 8 of the Reclanmation Act neans what it appears

to nean.

Probably it is pernmissible to state without citation of
authority that nearly all public agenci es which require or
control water have the power of emninent donain.

Under a long line of cases fromUS v. Chandl er - Dunbar

Vdter Power (., 229 US 53 (1913) to US v. Rands, 389

US 121 (1967), it has been held that when the Lhited Sates

exercises its "navigational . servitude" under the Commerce

Qause of the US Gonstitution, to divert, inpound, or

otherwise affect waters that are navigable or tributary
thereto, it need not pay conpensation to persons whose use

of , access to, or proximty to the water is taken or adversely
affected. But CGongress may direct that conpensation be paid
for such interference with private interests and val ues
connected with the water. Qongress has done so w th respect
to land (not water uses nor water rights by thensel ves)
affected by federal projects connected with navigation. In

section IIT of the Rvers and Harbors and H ood GControl Act

of 1970 (33 U.S.C. sec. 595a) which provides:

I n all cases where real property shall be taken by
the Uhited States...in connection w th any inprove-
nment of ...waterways...the conpensation to be paid

for the real property...above the normal hi gh water
nmark of navigable waters...shall be the fair narket
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value...based upon all uses to which such real property
nay reasonably be put...any of which uses nmay be
dependent upon access to or utilization of such

navi gabl e waters...""

Essentially, the foregoi ng enactment overrul es that |ong

line of cases fromUS V. Chandler-Dunbar, Supra, to US v

Rands, supra, so far as the value of the land is related to
"access to or utilization of"” the waters. There is no such
provi sion providing for conpensation for the taking, under

the Commerce d ause and the Navi gational Servitude, of a

person's water rights.

2 Wat interest in | and, or access to water, nust
one have to nake an appropriati on? Based on the history of
the origins of the appropriation doctrine, in which the
'49ers sinply trespassed on public lands and acquired water
rights recogni zed by state lawas early as the California

"Possessory Act" of 1851 (supra) and confirned by federal .

lawin the Lode Mning Act of 1866 (supra) and Broder v.

Natoma Vater Go., 101 US 274 (1879), it woul d seemt hat

there would be no need to inquire into land ownership to
determne a person's water right. But California subse-
quently held that appropriations could not be made on
private lands: the diversion nust be nade from public | ands.

(San Joaquin and Kings Rver Canal . v. Wrsw ck, 203 P

999 (cal. 1922) )

In Mntana, in Prentice V. McKay, 38 M 114(1909) it
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was said that a trespasser on private land cannot acquire
awater right. Actually, Ms. Prentice appears to have had a
revocabl e | icense to tap a spring on her husband s adj acent
land. But her husband's |and was subject to a nortgage, the
forecl osure of which was found to revoke the |icease, and

the license itself was found to be an insufficient |and
interest on which to found a water right.

Scott v. Jardine Gld M, & M @., 79 M 485(1927) held

that one cannot acquire a water right on another's land w t hout

an easenent. But Gonnolly v. Harrel, 102 M 295(1936) is a

clear holding that a nere revocabl e |icense for access to
water is sufficient to support an appropriation. |In that
case, Harrel and Rosenberger posted their notices of
appropriationin June of 1929 on the | ands of one Jensen
who had a ditch fromHell Roaring Qeek in Lake Gounty whi ch
ditch crossed his land to where the two parties diverted the
water fromit toward their own ditch. They had the oral
consent of Jensen: a revocable license. In July, 1929,
Gonnol 1y joined the forner two appropriators, nmaking his
own appropriation, and the three enl arged Jenson's ditch
wi t hout his know edge or consent.

Jensen revoked their |icense(actually, the license of
Harrel and Rosenberger of June, 1929) so they found ot her
access to the water. In this action to adjudicate their

respective rights, Harrel and Rosenberger were awarded
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priority over Connolly, the former two obtai ning a June, 1929
priority date, and Gonnolly a July priority. Qearly the
former two had a water right based on an oral, revocabl e
license, and it would seemthat Connol |y may have acquired
aright as a trespasser agai nst Jensen.

The court reviewed Prentice v. McKay and Scott V.

Jardine, SUpra, noted the independence of water rights and

ditch rights, and held that the fornmer could be acquired
through a revocabl e | icense to use a ditch. That hol di ng
was essential to the result in the case, and it seens sound,
based as it is upon the mutual independence of a water right

and a ditchright. In addition to Gonnolly v. Harrel, supra,

there are several cases holding that there i s no necessary

relationship between a ditch right and a water right, e.g.,

Smthv. Krutar, 153 M 325 (1969); Galiger v. Hansen, 133

M. 34, 39-40 (1958).

Galahan v. Lewi s, 105 M 294 (1937) and d ausen v.

Armington, 123 M 1 (1949) are in accord. In both of these

|atter cases, the appropriation was nade fromanother's
ditch, rather than fromthe streamitself. In Glantz v.

Gabel, 66 M 134 (1923) the plaintiff commenced diverting out

of defendant's ditch, which ultimately resulted in his being
awarded a prescriptiveright in defendant's ditch and an 1896
water right: the year that the prescriptive period comenced

to run, when he began diverting -- as a trespasser.

W



In sum it seens that one needs only the most fragile
and slight interest inland or access to water as a basis
to support an appropriation.

3 Oiginally, as in the case of the '49ers, an
appropriation was acquired sinply by putting the water to

a beneficial use. Thisis illustrated by Kleinschmitt V.

Geiser, 14 M 484 (1894), involving pre-statutory appropria-

tions. The right related back to the comencenent of work,
and as new | ands were opened up requiring water, their
priority date was that of the original appropriation. The
court was not concerned with diligent devel opnent. MDonal d

v. Lannen, 19 M 78(1897) is sinmlar. Toohey v. Canpbell,

24 ¥. 13(1900) initiated the limtation that the appropriator

nust have intended to irrigate the additional land at the
inception. This would be evidenced, in part, by the

capacity of his works. (Bailey v. Tintinger, 45 M 154

(1912); Wheat v. Caneron, 64 M 494 (1922).)

I'n 1885 the legislature passed RCM secs. 810 to 812

(repealed in 1973) providing that:

Ay person hereafter desiring to appropriate...

nust post a notice...at the point of intended
diversion... [and] shall file with the county clerk...
a notice of appropriation...verified by affidavit...
[and] must proceed to prosecute...the work...with
reasonabl e diligence to conpletion.... Afailure

to conply... deprives the appropriator of the right
.« .aS agai nst a subsequent clai nant who conplies
therewi th, but by conplying...the right to the use
of the water shall relate back to the date of posting
the notice. (Emphasis added; conprises several code
sections; very condensed.)
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But in Mirray v. Tingley, 20 M 260(1897) the parties had

failed to conply with the foregoi ng because their filings
were not verified by affidavit. The court held that the
statute was not mandatory nor exclusive, and that both
parties had valid appropriations, dating fromthe tine of
conpl etion and putting the water to a beneficial use. From

the tine of Mirray v. Tingley until the 1973 Wter Use Act, a

person could acquire a right on an unadj udi cated stream by

sinply using the water. (Misselshell Valley G. v. ool ey,

8 M 276 (1929).)

Furthernore, as noted earlier, a person who comenced
hi s proceedings to appropriate water prior to the Water Use
Act, but proceeded with diligence toward conpl etion after
that act, and after these statutes were repeal ed, could still
relate his right back to the date of comencenent. (Mnt.

Dept. of Natural Res. & Conservation v. |Intake Witer .,

171 M 416 (1976),) involving an appropriation of great

nmagni t ude, wherein the requirenent of "diligence" was
satisfied largely by legal, adninistrative, and engi neering
work.) This rule was held to be required under the 1972
constitution's protection of "existing rights" (At. X

sec. 3(1)) in CGeneral Agriculture Gorp. v. More, 166 M 510

(1975), a case involving a proceedi ng under ROM(1947) sec.

89-829 (repealed in 1973) to appropriate fromadjudicated

Cow Oreek in Blaine County.
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Fromthe foregoing, it may be seen that until 1973(and
for the conpletion of a fewappropriations thereafter) the
two principal means «f acquiring a water right on an
unadj udi cated streamin Montana were: (1) sinply put the
water to use; or (2 post at site, file with the county clerk
and proceed toward conpl etion with reasonabl e diligence.
There is, of course, no record of "use rights" (nethod #1),
and as to rights acquired by posting and filing(nmethod #2),
the county clerk's records are unreliable to the extrene.
Their unreliability stems fromthe facts that: (1) the
filings were made in anticipation of appropriating == but a
filer may give up the idea and make no appropriation; and
(2 a prospective appropriator will typically file for the
nmaxi mum anount that he can inagine that he night devel op, and
therefore in most cases it is a record of an anmount grossly
in excess of the anount of water actual |y appropri ated.

(See Alen v. Petrick, 69 M 373, 377-379 (1924), a quotation

fromwhi ch appears infra.) The statutes have never required

a"notice of conpletion,” i.e., an accurate report: on what

was actually done after the filing of a notice of appropriation.

The courts have general ly foll owed a rul e of thunb that
about one miner's inch per acre serves the needs of nost

appropriators (Conrow V. Huffine, 48 M. 437 (1914)), but

even in cases supporting that rule, anmounts substantially in

excess of that anmount have been awarded. (Worden V. Alexan-
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der, 108 M 208(1939); Boehl er v. Boyer, 72 M 472(1925);

and Allen V. Petrick, supra, and quoted infra.)

4, In 1907 the legislature provided for the nethod for
appropriating water froman adjudi cated stream but it was
held to be optional. So, in 1921, ROM89-829(repealed in
1973) was enacted, requiring the filing of a petitionin a
district court in order to appropriate froman adj udi cat ed I
stream This nethod was not optional, it was excl usive.

(Anaconda National Bank v. Johnson, 75 M 401 (1926,); Donich !

v. Johnson, 77 M 229(1926); and Hanson v. South S de

Canal Users' Ass'n., 167 M 210 (1975).) UUnfortunately,

nei ther the statute nor the cases provi de gui dance as to when
a streamis to be considered adjudicated. There is no precise

line. (See Stone, Are There Any Adjudicated Streans in

Montana? 19 Mont. L Rev. 19 (1957).) ‘

5 The 1973 Witer Use Act, secs. 85-2-301 et seq.

requires a person to obtain a permt fromthe Departnent of

Nat ural Resources in order to acquire a water right, and the

e m————y T,

statute is quite enphatic that it is exclusive. (MA sec.
85-2-301.)
Except for public agencies, which nay reserve water and

thus appropriate water in a stream (MCA sec. 85-2-316), a

person nust "divert, inpound, or withdraw(including by stock

for stock wvater)." (Sec. 85-2-102(1).)




6. Under both sec. 85-2-102(1) of the 1973 Water Use

Act (above) and the statutes repealed by that | aw physical
activity such as "divert, inpound or withdraw'" i S required
inorder to obtain an appropriation. The statutory |aw

whi ch was repeal ed in 1973 provided in ROM (1947), secs.:

89-810 "Any person hereafter desiring to appropriate. ..
nust post a notice...at the point of intended
di version, stating therein...

"3. The neans of diversion.. ..

Wthin twenty days after the dare of appropriation...
filewth the county clerk...a notice of appropriation,
which...shall contain the nane of the streamfrom which
the diversion is nmade...and an accurate description of
the point of diversion...." (Enphasis supplied.)

89-811 "Wthin forty days after posting such notice,
the appropriator nust proceed to prosecute the excava-
tion or construction of the work by which the water
appropriatedis to be diverted...." (Exphasis supplied.)

Wy woul d a "diversion" etc. be thought necessary? It
was natural for our water laws to grow up with terminology
which required a "diversion" for a beneficial use, because
both placer mining and irrigation generally required it, and
they were the only principal uses which concerned our courts
and legislatures at the tine that water |awwas devel opi ng.

But now there are other uses which do not require a
diversion, e.g. hydro-power. And sone nodern uses do not
require i npoundnent or withdrawal either, e.g. all manner
of water-based recreation: swimming, fishing, water skiing,

gold mining, scuba diving and so on.
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Mirray v. Tingley, 20 M 260(1897) established that the

guot ed code sections(excerpted, above) were not the excl u-
sive neans of acquiring an appropriation prior to 1973, and
so they are not definitive wth respect: to the neans of
acquiring an appropriation right. The principal other neans
was nerely by naking use of the water: a "use" right.
ne may ask whether "diversion for a beneficial use"

was not nerely illustrative of the nost common neans by whi ch
the public nade use of the water, rather than a definition of

arequisite. “Beneficial use" seens to be the real touch-

stone of the appropriation systemof water rights.
Thi s rai ses the question whether a private person or the
public could nake an i n-streamappropriation before 1973.

I n Paradi se Rai nbowv. Fi sh and Gane Comm'n., 148 M 412,

419-420(1966) the Suprene Gourt contenplated that the public

mght acquire a right by the beneficial use of the water for
fishing. The facts of the case did not require a decision
on this interesting issue.

MCA sec. 85~2-102(1) recogni zes appropriation "by stock

for stock water." No "dam ditch, reservoir or other artifi-
cial neans was used” for watering cattle in Steptoe Live

Sock . v. Qulley, 295 P. 772(Nev. 1931), where the court

conceded that there nust be a diversion with intent to put the
water to a beneficial use. Uphol di ng a Nevada appropri ation,

the court said "if the drinking by cattle constitutes a diver-
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sion, then the necessary intent nust be that of the cattle,”
Shoul d in-streamuse by people(at least prior to the

ill-advised restricted definition of "appropriation” in the

Mont ana Vét er Use Act of 1973) have | ess recognition and

dignity than in-streamuse by cattle? (See discussion of
public rights, infra)
i 7. A subsequent appropriator could theoretically acquire

priority over a prior appropriator by using the water

continuously for five years(fornerly 10 yrs.) while the
prior one needed it and knew that he was bei ng depri ved.

This process is called "prescription' or "adverse use."

Many cases invol ve the elaim to a water right by prescription
or adverse use, but fewsuch clainants are successful. O

these few, there are: State v. Quantic, 37 M 32 (1908),

"

in whi ch the defendant counterclained for a prescriptive

right and the plaintiff defaulted; Stearns v. Benedick,

126 M 272(1952) by a vague, difficult to understand

Y B

opi nion; Gook v. Hudson, 110 M 263(1940) wherein the court

said that plaintiff gained a prescriptive right, but it
appeared to be a title by occupancy and by a chain of oral

conveyances; Verwolf V. LowlLine lrrig. co., 70 M 570(1924)

where, in tines of shortage, water was distributed equal ly,
prorata to all nenbers of the irrigation conpany, though the
earlier nmenbers had prior rights which they shoul d have

asserted; Firestone v. Bradshaw, 157 M 181(1971) in which
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the hol der of a 10/142nd interest in a water right acquired a
full one-half interest by using that much for the prescrip-
tive period while the other party needed the water; and

0'Connor V. Brodie, 153 M. 129(1969) whichis nore of a ditch

rights case arising in the Orchard Homes area of M ssoul a, but
where the court found that plaintiff acquired a prescriptive
wat er right to Fairgrounds O eek which arose on defendant's
[ and.

Typi fying the much greater nunber of cases wherein the
prescriptive claimfailed is the recent case fromthe North

Fork of the Blackfoot Rver, Smth v. Krutar, 153 M 325 (13869),

contai ning an excel l ent di scussion of the [ awon the subject.
The burden of proof is on the party alleging or claimng a

prescriptive right (Lamping v. Dbiehl, 126 M 193, (1952).)

Further good discussionis printed in Havre lrr. Co. v.

Mpj erus, 132 M 410(1958) and King v. Schultz, 141 M 94

(1962), in which the prescriptive clains also failed.
The 1973 Water Use Act prohibits the future acquisition

of water rights by prescription(MA sec. 852-301) but that

does not preclude the future assertion that a prescriptive
right was acquired prior to 1973.

The 1973 Wter Use Act will have no effect upon future
acquisitions of ditch rights, or rights of way by prescrip-

tion or adverse use. These cases are also quite nunerous,

Eae—



but are conceptually quite distinct fromwater rights.

(Galiger v. Hansen, 133 M 34 (1958).)

D. AMOUNT OF WATER.

L Measurenent. Montana Laws, 1885, sec. 14 (repeal ed

by Laws, 1899, p 126, sec. 4) gave a physical description of

the means of nmeasuring a niner's inch. It consisted of
placing a box in an eddy, with a sliding gate which coul d
be opened or closed, to allownore or less water to flow
t hrough the opening. Each square inch of openi ng woul d
permit one mner's inch of water to flow through. The
opening created by the sliding gate was six inches high,
and the water was brought to an eddy standing three inches
above the top of the opening.

In Montana, 40 miner's inches equal s one cubic foot per

second. (MCA sec. 85-2-1082 .) (Mner's inches are not the

sane in every state.)
A cubic foot per second, or cfs., or second foot, equals
7.48 gallons per second and is the "legal standard for the

nmeasurenent of water rights inthis state.” (MCA sec. 85-2-

103(1).) Notwithstandi ng that command, since most of the
old filings and decrees are in terns of niner's inches, the
courts continue to use the latter measurement.

An acre foot is the amount of water required to cover

an acre with one foot of water. It is a useful termin
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descri bing the amount of water stored in a reservoir, or the
annual flowof a river.

2. The amount of water that it is reasonable for a
person to appropriate was discussed briefly under €. 3(above).
Early appropriations clained excessive anounts, and early
decrees were generous. Part of the explanation of the
latter is contained in this short excerpt fromthe excellent

discussion in Allen v. Petrick, 69 M 373, 377-379(1924):

Anpl e quantities of water being available in the stream
the settlers clained extravagant anounts.... But the
duty of water was sel dom if ever, understood. A nost
every irrigator used an excessive anount of water, some
all they could get. Some actually washed the seed

out of the ground .... [Elxtravagant quantities of water
were awarded the 1itigants by the courts. |n instances
nore wat er was awarded than some of the ditches of the
litigants ever woul d carry; in others much greater
quantities of water than the litigants ever could use
beneficially.... I nwater suits in which nenbers of
this court have been engaged the trial judges have

been confronted with aged w tnesses who testified to
what took place in early days. These vernable men,
having more or | ess know edge of what they testified
about, frequently | ooked through nental magnifying
glasses in attenpting to recall forgotten things from
bygone days. The difficulty encountered in attenpting
to do equal and exact justice upon testinmony of this
character is always great and sonetinmes insuperabl e.

E REACTI ON TO EXCESS| VE CLAI M5 AND DECREES.

There are, however, a nunber of inportant cases that
i npose strictness, limtations, and reductions on the anount
claimed, or, inthe nore recent of these cases, evenin the
anount of a decreed water right. They deserve sone extended

di scussi on.



1 In Power v. Snitzer, 21 M 523(1898) plaintiffs

appropriated all of the water in Uhcle George's Qeek in
connection with mning activities. (One woul d expect that
they thus acquired an 1868 right to all the water in the
creek. Not so,) Later, plaintiffs' needs declined to only
about four inches for donestic purposes, but they used the
rest to growwld hay. |In 1895, defendants diverted 15

i nches for brick manufacturing. Wthout reliance upon the
doctrine of abandonnent, but rather, using the criteria for
acquiring a water right, the court found plaintiff's right
to be only four inches, and the defendant was decreed the
bal ance of the creek.

2 In Conrow v. Huffine, 48 M 437 (1914), More

diverted the entire streamin 1868 to irrigate a total of 70
acres, and in prior litigation in 1889 More was decreed
the entire flowof the creek. Defendants were successors
tothe entire More right. Haintiff desired toirrigate,
conceded defendants' priority, but challenged their quantity.
Plaintiff had not been a party to the 1889 lawsuit or the
decree. The court limted defendants' exercise of the More
right (and the right itself) to 70 inches(for defendants'
70 acres), saying:
"...the necessity for the use and not the size of the
ditch i s the neasure of the extent of the right.
[citations onitted] The tendency of recent decisions

of the courtsin the arid states is to disregard
entirely the capacity of the ditch and regard the
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actual beneficial use, installed within a reasonabl e

time...as the test of the extent of the right.... the

ultimate question in every case is: Hownuch will

supply the actual needs of the prior clainmant under

exi sting conditions?" (pp. 444-445.)

On fundarrental principles, of course, the prior decree
was not concl usive against plaintiff because neither he nor

any predecessor in interest of his was a party to the prior

100 M 376(1935); State ex rel McKnight V. District Court,

l[itigation. (See, =a.g., State ex rel Reeder v. District Court, I

111 M 520(1941); WIIsv. Mrris, 100 M 514 (1935), all of

whi ch are water rights cases.)

3. In Galiger v. McNulty, 80 M 339(1927) def endant

was awarded an 1868 priority to 150 i nches of water, for use
fromMay 1 to Novenber 1 of each year, and 300 inches from

My 1 to July 15 of each year, thus cutting down defendant's i
presuned right and use to conformto the pattern of use |
originally established by defendant in his prior mning

operation, even though he changed his use to agricul ture and

wanted to use the full anount of his mning appropriation for

t he new pur pose.

4. Simlarly, the appropriator in Smth v. Duff, 39

M 382 (1909), who changed his use to irrigation was restrict-

ed to using the water in the Spring and Fall, which is when
it was used in a mning operation. This, and Galiger v.

McNulty(supra) are changes in the commonly held viewthat a

water right can be exercised at any tine that the owner has



ause for it; the court in both cases Looked to the pattern
of use established for the original purpose of the use.

(Caveat enptor!)

5. In Glcrest v. Bowen, 95 M 44(1933) Coke diverted

and used all of the water of Antelope Oreek(tributary of
the Judith Rver) in his 172-inch ditch, to irrigate 160
acres whi ch he occupied. (This would surely seemto give
G oke a 172-inch water right.) Ooke ultimtely patented
only 80 of those acres, but, quite properly, at p. 57, the
court recogni zed that Croke had about a 160-inch water
right. Another settler patented fromthe United States the
other 80 acres, with no privity with Goke or roke's water
right. Coke sold his remaining 80 acres together with his
water right to defendant. The court awarded defendant only
an 80-inch water right. It didn't say what happened to the
other 80 inches, so no one knows. It just evaporated:

[Defendant] could acquire only sufficient water to

irrigate the land he acquired, and, on the record,

he acquired at nmost a right to 80 inches t he

G oke right. (Enphasis added.)

Thi s, notwi thstanding that a water right nay be severed
fromthe land to which it nay have been appurtenant, and can

t hus becone an easenent (or water right) in gross. (Snth

V. Deniff, 24 M 20, 27(1900); Lensi ng v. Day & Hansen .,

67 M 382(1923); Maclay V. Missoula Irrig. Distr., 90 M 344,

353(1931): Kofoed v. Bray, 69 M 78, 84(1923); Gsnes
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Li vestock co. v. Warren, 103 M 284, 292-294 (1936).)

6. Sinmlarly, inPeck v. Snon, 101 M 12 (1935),

plaintiff had a 400-inch right for mning purposes, but

converted to irrigationin 1882. He was awarded only a 275~

inch right, the Suprene Qourt saying he was properly limted

to the amount required for irrigation. (Incidentally,

plaintiff was downstreamfrom def endant, so defendant woul d ﬁ
not be prejudiced by a nere change in use) The case is

simlar to Power v. Switzer, supra. !

7. Brennan v. Jones, 10f M 550(1936) was a case of

the purchase of |ower Skalkaho (reek water rights(decreed in

1916) where it was held that the purchaser could take only so

nuch water as his grantor could have taken, fromtine to tine,

for the purpose of the grantor's appropriation. This throws i
sone confusion into the sale of a water right, but is based

on the reasonabl e proposition that a use cannot be extended,

-,

or aright enlarged by its sale, even though the right nay
contain a surplus beyond the needs of the seller.

Sherlock v. Greaves, 106 M 206 (1938) approved and

guoted the rel evant | anguage from Brennan v. Jones.

8. In Quigley V. McIntosh, 110 M 494 (1940), the

parties had rights decreed in 1913, and since they had
decreed to themnore than they were currently using, they
expanded their irrigated acreage(and commenced to devel op

a swming pool) within the Iand described by their
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origina. pleadings, and within the anounts decreed to them
The court denied the right to so extend their uses, saying:

It seemg indisputable that a water user who has been

decreed the right to use a certai n nunber of inches

of water upon lands for which a beneficial use has

been proven, cannot subsequently extend the use sf that

water to additional |ands not under actual or contem

plated irrigation at the time the right was decreed,

to the injury of subsequent appropriators.... O course,

wat er nust be appropriated and decreed under our system
i for some useful and beneficial purpose. [ecite] The

proof of the existence of such purpose and the use applied

to the sane, as shown in the original cause, of necessity
a formed the basis for the awards finally given in the

1913 decree. (p. 505.)

The result seens to indicate that the trial court nay
have to "fill in" the 2913 decree with further prescriptions,
such as a description of the acreage to be irrigated, or
the nunber of hours per day or days per week that the

i appropriators can use the anount of water decreed to them
or some other limtation. The Quigley case is approved
P and this concept confirmed in Luppold v. Lewis, 172 M 280

(1977).

(ne case provided for a physical solutionto assure a

plaintiff the quantity of water to which he was entitl ed.

In Anderson v. Gook, 25 M 330 (1901), plaintiff owned a one-

third interest in areservoir, ditch, and water right, the
def endant owni ng the remaining two-thirds. But plaintiff
had to transport the water in the ditch for nore than a
ml e beyond the point where the defendant took out his two-

thirds of the water. The court decreed that plaintiff was
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entitled to all of the water, to the exclusion of the defendant,
two days a week; defendant could take it the test of the tine.
That provided plaintiff with sufficient "carriage water" to

make hi s appropriation nore useful.

F. RESERVOIRS AND STORAGE.

1. At. 111, sec 15 of the 1889 Constitution and

At. I X, sec. 3(2) of the 1972 Constitution provide that the

use of land as sites for reservoirs is a public Use. RCM

(1947) sec. 89-801(1) (repealed in 1973) provided that an

appropriator may i mpound waters in a reservoir and thereby

appropriate them The 1973 Water Use Act, MCA sec. 85-2-305

provi des: ™A person intending to appropriate water by
neans of a reservoir shall apply for a permit as prescribed
inthis chapter."
2. Many cases express that the policy of the state
is to strongly encourage storing water so as to reduce waste

and increase its beneficial use. (Ryan v. Quinlan, 45 M 521

(1912); Anaconda National Bank v. Johnson, 75 M 401 (1926);

Doni ch v. Johnson, 77 M 229 (1926); Wodwsrd v. Perkins,

116 M 46 (1944); Perkins v. Kramer, 121 M 595 (1948);

Richland County v. Anderson, 129 M 559 (1956); Farners

Union Gl . v. Anderson, 129 M 580 (1956); Sunset Irr.

Dstr. v. Ailport, 166 M 11 (1974); and Federal. Land Bank

v. Morris, 112 M 445 (1941). O the foregoi ng Constitutional
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provisions, statutes, and cases, only the last cited case
nmakes an attenpt to consider the nature of a reservoir right:
CGeneral ly, and briefly, in this state, what are the
reservoir rights of any person? \¢ would say that,
in any year, to store for use in that or succeeding
years what he has a right to use, and al so any addi -
tional amounts that others woul d not have the right
to use, and that will otherw se go to waste, seens to
cover the situationin this case. (p. 456.)

3. Phatis an unfortunately general rather than a specific
and definitive statement. My a reservoir owner fill his
reservoir while a subsequent irrigator is currently in real
need of the water? Is it for use in the current year or
storage for the future? Three recent cases express a
preference for direct f£low diversions, although they do not

expressly so hold. (Witconb v. Helena Vter Wrks G., 151

M 443(1968); Gwynn v. Oty of Phillipsburg, 156 M 194

(1971); and Allendale Irr. (. v. State Water Conservation

Board, 113 M 436 (1942).) The last cited case sinply places
the burden of proof on the subsequent storage claimant to

disprove interference with prior appropriators.

Then, too, "beneficial use" is not an absolute. Wat
may be justified in a wet year may not be "beneficial" and
may even be "wasteful” in a drought year. These words are
words of degree. Filling a reservoir for possible use in
future years coul d be prohibited on this basis, if a neighbor's
crops are wilting. That caution could be applied to diversions

of water for other purposes too.



- 64 —

4. Athough it may be reasonable to require a permt
to build a reservoir, or tofill it, it seenms questionabl e
that there should be any such thing as a reservoir water

right. As pointed out in Kinney on lrrigation and Véter

R ghts, p. 1480: "'Sorage' is not a use. The storage

is nerely an incident of the neans of naking the use
occurring between the diversion and the application.”

In effect, areservoir is just awde, slowareain a
person's irrigation works, intended to store and del ay
delivery of the water to the beneficial use. It is the
beneficial use which is the basis for any appropriati on,
and a reservoir enables a junior appropriator to take
water for that use when, perhaps, neither he nor anyone
el se has any need for water, storeit, and later use it
at a tine when he night have no right to take fromthe
natural flow

G. CHANGES OF USE

1 The 1973 Water Wse Act, MCA secs. 85-2-402 and

85-2-403 restrict all changes of use, and any severance of
water fromland to which it has becone appurtenant. These
sections require prior approval of the Departnent of

Nat ural Resour ces and Qonservation. The Departnent wil |

probabl y be guided by prior case | awin determning

whet her such changes or severances will have adverse effects.
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That prior Departnmental approval is required was decided by
t he Montana Suprene Court on Sept. 29, 1981, in Castillo v.

Ki nnemann, case no. 80-465.

MCA sec. 85-2-403 provides for the transfer of an

appropriationright, but requires the transfereeto file
with the Departnent a notice of transfer on a form prescribed
by the Department.

Wien agricultural land is to be subdivided, or thereis
to be any other change i n water use, prior Departnental
approval is required, and unl ess a severance i s made(after
Departnental approval), the appropriation will be divided
armong the subdi vided tracts in proportion to the nunber of

acres irrigated on each tract. (Spaeth v. Emmett, 142 M 231

(1963), Castillo v. Kunnemann, case No. 80-465, Sept. 29, 1981))

2. RCM (1947) sec. 89-803 pernmitted changes in the

poi nt of diversion, place, and purpose of use, so long as it
caused no injury to others. Mny cases have been concerned
wi th such changes, and they have given the statute straight-

forward construction. Sain v. Mntana Power co., 20 E  Supp.

843 (D Mnt. 1937) allows such changes if others are not

prejudi ced. Perhaps the | ast case to be decided under that

statute (which was repeal ed i n 1973) was Thonpson v. Harvey,

164 M. 133 (1974). Thonpson owned early decreed rights to

125 inches fromDeep Oreek i n Broadwat er County, with which

he irrigated 80 acres, and sought in this action to change
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the point of diversion of 75 inches, 4 1/2 mles upstream
toirrigate 80 nore acres. Defendants had inferior rights
upstream they obtained their water by means of an exchange:
they purchased water fromthe Sate's M ssouri - Broadwat er
Canal to supply Thonpson, and then they took the Deep O eek
Véter. |f Thonpson's diversion were noved upstream he coul d
no | onger be supplied fromthe Mssouri-Broadwat er Canal, and
so defendants' inferior water rights woul d have to gi ve way
to supply his senior rights in Deep Oeek. The court found
that such a change woul d be unfair to the junior
appropriators, and deni ed Thonpson the right to change.

3 Frequently the change in place of use results from
a city's purchasing water rights, to transport the water out
of the watershed for nunicipal use. (Except for the possible
emnent domain elenment, the fact that it is a city nakes no
legal difference.) The biggest problemis the deprivation
of other users' rights to the return flow Generally, such
a purchaser can only renove the anount of water which the
seller consuned: if there was previously a 50%return
flow, then only 50%of the purchased right can be taken.
Brennan v. Jones, 101 M 550(1936).

In Spokane Ranch & Water Co. v. Beatty, 37 M 342 (1908),

the Oty of Helena was permitted to take its purchased water
whi ch had been used out of the watershed for placer mning,

but not permtted to take its purchased agricul tural water
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rights out of the watershed. Lokowich v. Gty of Hel ena,

46 M 575(1913) is are-affirmationof the Spokane Ranch

case. QOeek v. Bozeman VVter Wirks ., 15 M 121(1894)

and Gassert v. Noyes, 18 M 216 (1896) are to the sane effect.

Brennan v. Jones, 101 M. 550 (1936) (previously discussed) is

clearer than any of the foregoing cases, but even so it does
not settle exactly how much water can be taken: the purchaser
wi |l have to conformhis taking of water to the pattern
established by his grantor's uses and purposes.

4, Efficiency of use. Can one make a nore efficient
use of his water, and then apply the saved water to an
extended use? (This questionis really discussed in another

context in IIr B 4, and 111 C.(above) and so will only be

touched on here.) Such a policy woul d encourage econony,

ef ficiency, and naxi numuse. But it would al so encourage

a good deal of wi shful thinking, or cheating, and controversy
anong nei ghbors. This is so for several reasons. As
previously noted, many appropriations are excessive, and

the clained "new efficiency"” nmay be only a guise to take

more water and increase one's use, contrary to Quigley V.

McIntosh, 110 M 495(1940). It certainly would strain

nei ghborly rel ations for the downstreamappropriator to
i nvestigate whether the upper user was truly nore efficient:
and not simply taking nore water. Simlarly, it would not

i nprove such relations if the newy clainmed, nore effficient
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use was downstream and its clai mant sought to cl ose the
headgate Of a junior upstreamuser during a tine of ehortage,
whil e the clai mant was expandi ng the purposes of his water
use.

It seens probable that our lawis opposed to such

extensions of use. The basis of the appropriativeright is
not a quantity of water, but the beneficial use: aright to
use public property(water} for a particular purpose. In

effect, a franchise. This seens to be the nessage of the

cases discussed under 111 ¢ (above, particularly Conrow v.

Huffine, 48 M 437 (1914), and Quigley v. McIntosh, supra.)

-

H LEASE (R TEMPCRARY TRANSFER CF WATER R GHT.

<ea

1 It is clear that one may appropriate water for the
purpose of deliveringit to others, as in the case of
nuni ci palities, ditch conpanies, irrigati on and conservancy

districts, and other service organizati ons. (MCA sec. 85-2-415

to 418 and sec. 85-2-102(2); Bailey v. Tintinger, 45 M 154

(1912) ; Sherlock v. Geaves, 106 M 206 (1938) .>

2 But if one has an ordinary appropriation, which
is excessive for his current needs, he nust |eave the water
inthe streamfor other appropriators, or returnit to the
streamfor them He cannot sinply | ease his surplus from

tine to tine. (MCA sec. 85-2-412; Oeek v. Bozenan Wt er

Wrks G., 15 M 121(1894); &liger v. McNulty, 80 M, 339,




355-357(1927); Tucker v. Missoula Light & R. @., 77 M. 91,

100- 101 (1926) ; Brennan v. Jones, 101 M 550, 567(1936).

In Sherlock v. Qeaves, supra, the court found(at pp.

220-221) that since it was inconsistent for an agricul tural
appropriator to sell or |ease water, which was occurring in
this case by pernitting the residents of Radersberg to purchase
water fromthe ditch, the appropriator had becone a public
utility, possibly under the jurisdiction of the Public Service
Conmi ssi on.

For an explanation of the effect and interpretation of

ROM(1947) secs. 89-823 to 826 (now MA secs. 85-2-415 to 418)

consistent with the foregoing, see Rock G eek Dtch & Hune

. v. Mller, 93 M 248, 263-264(1933) and Sherl ock V.
G eaves, 106 M 206 (1938).

3. Problens connected with an ordinary sal e and
transfer of a water right are considered under "Changes of

Wse" (paragraph G 3. above.)

l. ABANDONVENT.

1 ROM 89-802 (repeal ed in 1973) provided for abandon-

ment of awater right, as a question of fact. By the tine of

Meagher v. Hardenbrook, 11 M 385 (1891), the judicial

handl i ng of abandonnent had becone clear: to prove abandon-
nment one had to prove that the other party intended to

abandon his water right. (Tucker v. Jones, 8 M 225(1888);
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McCauley V. McKeig, 8 M 389 (1889). S nce then the cases

findi ng abandonment are extrenely rare and obscure in applica-

tion. (Head v. Hale, 38 M 302(1909); Power V. Switzer,

21 M 523(1898): Glcrest V. Bowen, 95 M 44(1933): Peck v.

Sinon, 101 M 12(1935). The latter three cases teach the

result of abandonnent, but don't purport to be abandonnent
cases, and do not specifically find abandonment, although a
| oss of water right resulted in each of them) Abandonnent
is an issue in nmany cases, for it is an easy allegation for
one side or the other, or both, to make. But the burden of
proving the intent to abandon i s upon the person asserting

it. (Thomas v. Ball, 66 M. 161 (1923).) Even though it was

said that ten years of non-user is potent evidence of intent

to abandon(Smth v. Hope Min. Co., 18 M 432 (1896), such

i ntent, abandonnent, was not found in that case.
(ne recent case expressly finds abandonnent: Hol nstrom

Land @. v. Meagher Gounty Newlan Oreek Vter Dstr., 605

P.24 1060(Mont. 1980). The case was an adj udi cation of

Sheep Oreek in Meagher County, a tributary of the Snith

R vet which flows westerly out of the Little Belt Muntains.
The trial court awarded defendants Thorson 337 miners'

inches with a priority in 1900, based on use, and conveyances
of 337 mners' inches fromthe Thorsons' predeceseors down
to the Thorsons.

But M. Thorson testified that neither he, nor his

—s



predecessors in interest, had ever used the full 337 niners'
i nches for a beneficial purpose. (p. 1069. A p 1069 the
court says:

Thorson al so testified that there was no evi dence that
his predecessors in interest had irrigated any nore than
twenty acres from Sheep Geek. Seventy-five years of
nonuse is sufficient to provide "clear evidence' of
abandonnent . . ..

Additional testinony established that it took up to

4 miners' inches per acre to properly irrigate I and
which is simlar to Thorsons. This evidenceis
sufficient to allowthe granting of 80 miners'

i nches to Thorsons with a priority date of

Sept enber 20, 1900.. .."

A though this case in unique in Mntana, in that it
squarely finds abandonment, it too i s questionable. The
foregoing quotations lend thensel ves nore readily to the
concl usi on that the Thorsons' predecessors never acquired

ﬁ nore than an 80-inch water rigt: in the first place, rather
than a concl usi on of abandonnent .

2 The 1973 Wter Use Act al so provides for abandon-

nment (MCA sec. 85-2-404) and says that ten successive years

! of non-use while water was availabl e creates a prim facie
presunption of abandonnment. But then in pargr.(3 of that
section it says: "This section does not apply to existing
rights until they have been determined in accordance wth
part 2 of this chapter.” (Part 2 is the adjudication process,

statew de, inaugurated by Senate Bill # 76, 1979 legislative

sessi on. )
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Now that puts us in a peculiar situation. A though the

Powder R ver adjudicationis in process, and the Véter Judges,

VWater Masters, and the Departnent of Natural Resources are
comrenci ng to adj udi cate the renai nder of the state in the
four water divisions, right nowthere are no existing

rights in the entire state that have been "determned in
accordance with part 2 of this chapter.” So the new section
on abandonnent has no effective applicationwth respect to
anything. Mot yet, anyhow And the previous statute on

abandonrent (Rc 1947) sezc., 89-802 has been repeal ed so it

has no effect, except, perhaps on present and future litigation

over pre-1973 abandonrents, as in HolnstromLand Go. V.

Meagher Gounty New an Greek Wter Dstr., 605 P.2d 1060

(Mont. 1980), reviewed in the precedi ng sub-section.

3. Probably the legislature did not intend to totally
abol i sh the legal concept and continued application of the
| aw of abandonnent, even tenporarily, although an argunent
to that effect can certainly be made. Probably, with no
effective statute for the tine being, the common | aw of
abandonnent shoul d be used to bridge the gap. According to

1 CJS, Abandonnent, p. 4, sec. 1, the common | aw of abandon-

nent is defined as fol | ows:

" Abandonnent " of property or a right is the voluntary
relinqui shnent thereof by its owner or holder, with
the intention of termnating his ownership, possession,
and control, and w thout vesting ownership in any

ot her person.

s



That is essentially a statenent of what our pre-1973 statute

and cases provided. (See Stone, Are There Any Adj udi cat ed

Streans in Mntana? 19 Mnt. L Rev., 19, 26, note 31
(1957).)

J. PUBLI C | NTERESTS.

1 Montana naterials relating to public uses of waters
are fragmentary, and consi st al nost excl usively of code
sections in several titles of MCA. S nce Mntana case | aw
inthe area is nearly non-existent, it is convenient to view
the statutory material s(al nost wthout cases) first, and
then to provide a short statenment of case | aw

a Statutory naterial

MCA sec. 85-1-111 states:

Navi gabl e waters and all streans of sufficient
capacity to transport the products of the country

are public ways for the purposes of navigation
and such transportation....

That |eaves unsettled what recreational uses and liber-
ties nay be taken by the public under the word " navi ga-
tion" used in this context.

Landowner s bordering on navi gabl e water are granted
a license to build docks and wharves upon the "I ands
under water" belonging to the State of Mntana (¥McA

sec. 85-16-101) and the public may use those docks and

wharves as public ones, subject to a reasonabl e conpensa-

tion for the use. (MCA sec. 85-16-102.) For the
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purposes of this license to wharf out, "land under water”
nmeans |and extending to the high-water mark, or to the

nmeander line. (MA sec. 85-16-104.)

That |ast code section does not assert State of Mntana
owner shi p under navi gabl e waters to the hi gh-water mark,
but only means that if the state happens to own land to
such a boundary, the license to build wharves on "l and
under water" extends to such |ands.

The lands under the waters of the south half of
Fl at head Lake have been said to belong to the Lhited States
intrust for the Confederated Salish & Kootenai Tribes.

(Mntana Power . v. Rochester, 127 F.2d 189(9th dr. 1942);

US V. Pollmann, 364 F Supp. 995(1973); Confederated

Salish & Kootenai Tribes v. Nanen, 534 F.2nd 1376 (1976)

adopting the opinion in 380 F. Supp. 452 (1974), cert. den.
429 US 929(1976); Confed. Salish & Kootenai Tribes v.

Nanen and the dty of Polson, Av. No. 2343; Aty of Polson

and State of Montanav. Confed. S & K Tribes, dv. N

75-143-M US v. dty of Polson and State of Mntana,

dv. Nbo. 77-70-M The last three cases were deci ded by

the federal District Court, Mntana, in 1980, they are
consol i dated cases, and all are on appeal to the Nnth
Arcuit Court of Appeals.)

In State of Montana v. Lhited States, 101 S . 1245

(1981) the Wnited States Supreme Qourt held that the bed of
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the Blg Horn Rver belongs to the State of Mntana, based on
the Qourt's interpretation of the Treaties and because the
B g Hrnis a navigabl e waterway of the Lhited S ates which
was held in trust by the Lhited States for the benefit of
the future Sate of Mntana, under the "equal footing”
doctrine. Until Congress exercises control over the use

of the navigable waters, the State of Mntana may exerci se
control over such use (e.g. fishing and hunting) of the
waters overlying Montana's bed of the river which fl ows
through the O owlndi an Reservati on.

The decisionin Mntana v. Lhited States(supra) raises

guestions as to the ownership of the bed of the south half
of Flathead Lake, because although the Nnth drcuit has
spoken(see the string of cases cited above) the Lhited
States Suprene Court has not itself addressed this issue.
It also leaves in doubt the ownership of the beds of

navi gabl e waters of the Lhited States within all the other
Indian reservations in the Lhited States, where the
Supreme Court has not deternined the issue.

MCA sec. 70-1-202 asserts state ownership of all land

bel ow the water of a navigabl e | ake or stream but, pursuant

to MCA sec. 70-16-201, the state only owns the beds between

the lowwater narks, and the private upland owner owns the

strip between high and owwater. (dbson v. Kelly, 15 M.

417 (1895).)
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Montana is nearly unique in adopting the foregoing rul e.
Innearly all other states public owership of the beds under
navi gabl e waters extends to the high water mark. A bit of
history explains the general rule. In England title to
| ands under tidal waters(to the high water mark) was an
attribute of the sovereignty of the British Gown. After
the Revol utionary War, the thirteen col oni es assuned simlar
sovereignty. 1In a dispute over an oyster fishery off the
coast of New Jersey, the Suprene Qourt held that this aspect
of sovereignty had never been transferred by the col onies to

the Lhited Sates. (Mrtin v. Waddell, 41US 367 (1842).)

So the thirteen col oni es owned the beds of their navigabl e
waters to the high-water nark. Later, a case arose invol vi ng
rights intidal waters of Mbile Bay in A abama. A abama
was not ode of the thirteen colonies and original states.

But in Pollard v. Hagan, 44 US 212 (1845), the Suprene

Qourt hel d that Alabama(and subsequent states) were admtted
on an "equal footing" with the first thirteen, and hence

Al abana had title to the beds of navigable waters within

her boundaries, to the high water mark. Subsequently, the
doctrine of navigability has been applied to inland, fresh,
non-tidal waters, to transfer these beds to the states

upon the adnmission of the state to the union. A the date

of admssion, the waters nust have been "suscepti bl e of

being used, in their ordinary condition, as hi ghways for
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comrer ce, over which trade and travel are, or may be conducted
in the customary nodes of trade and travel on vater...."

(The Daniel Ball, 77 US 557 (i870).) (See Stone, Rublic

Rghts in Witer Uses, 1 WATERS Anp WATER Bl GHTS, 206- 207

(R. Qark, ed., 1967).)

Wien settlers in Mntana patented the upl ands fromthe
Lhited Sates’ public donain, they only received fromthe
Lhited States title to the high water nark. But by McA

sec. 70-16-201 and Gibson v. Kelly, 15 M 417 (1895), Mntana

conceded to the settler title to the lowwater nark. o far,
the Lhited States Suprene Gourt has considered it solely the
business of the state, if a state wi shes to so abandon | and
whi ch had vested in the state for the benefit of the public.

(Barney v. 0ty of Keokuk, 94 US 324, 338 (1876).)

The strip of land in question(between high and | ow
wat er narks on navi gabl e streans and lakes) had been hel d
by the Lhited States in trust for the people of the future
state. Each newstate acquired title to that land as a public
trust fromthe Lhited Sates. This raises the question of
whether the state can transfer to a private owier nore than
the state itself has: atitle free of the public trust, free
of theright of the public to use that strip of land. In

Illinois Central Ry. v. Illinois, 146 U.S. 387(1892) it was

held that the Sate of Illinois could not convey a | arge

segnent of the Chicago waterfront and harbor to private use.
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This will be taken up(hereinafter) in consideration of cases
in other (and neighboring) jurisdictions where there has been
nore devel oprent i n case | aw

MCA sec. 87-1-209 aut horizes the Departnent of Fish,

Wldlife and Parks to acquire lands and waters for various

pur poses, including protection of habitat, hunting, fishing,
or trapping.

MCA sec. 85-1~112(1) provides that all |akes which have

been neandered by US surveyors, or which are navigable in

fact, are public waters. MA sec. 85-1-112(2) provides the

sane for streams. MCA sec. 87-2-305 provides:

Navi gabl e rivers, sloughs, or streans between the |ines
of ordinary high water thereof, of the state of Mntana,
and all rivers, sloughs, and streans fl ow ng through
any public lands of the state, shall hereafter be public
waters for the purpose of angling, and any rights of
title to such streans or the I and between the hi gh water
flowines or within the nmeander |ines of navigabl e
streans, shall be subject to the right of any person...
to angle therein or along their banks to go upon the
sanme for such purpose.

The foregoing statute is set forth al nost conpl etely because
it appears to be a limtation on the concession to private

ownership to lowwater mark by MCA sec. 70-16-201 and G bson

V. Kelly(supra). Such a limtation of private ownership

probably wi Il be upheld, and will be considered(hereinafter)
in connection with cases fromother jurisdictions. Qne
wonder s whet her "angling” will be taken as illustrative of

the public's right of use, or alinmtation. In that connec-



tion, it should be noted that in Gbsonv. Kelly, 15 M 417

(1895), the case which first stated Mntana' s peculiar rule

regarding private ownership to | owwater, the court said:

It is true that while the abutting owner owns to the
| owwater nmark on navigable rivers, still the public
have certain rights of navigation and fishery upon

the river and upon the strip in question....(p. 423)

ROM(1947) sec. 89-801(2), enacted in 1969, designated

certain streamon which the (then) F sh and Gane Conmi ssi on

could file for an appropriation for public purposes, in
effect, to reserve streamfiow on "blue ribbon" streams.
Parts of the Rock Oreek, Bl ackfoot, Madison, Gallatin, Big
Hol e and Yel | onstone R vers, and others were naned in the
Act, and the Commission did appropriate water tights.

Al though ROM(1947) sec. 89-801(2) was repeal ed by

the Wter Wse Act of 1973, the latter Act, as well as Art.

| X, sec. 3 of the 1972 Constitution preserved all "existing

tights.” Public rights appropriated under the foregoing
section by the Fish and Gane Conmi ssion do therefore
survive the repeal of the section.

The 1973 Wéter Use Act really repl aced sec. 89-801(2)

with a much broader provision. Mntana becane a | eader
national ly in 1973 by providing that any political sub-divi~
sion or agency of the state or federal governnent coul d
apply for an instream reservation of waters, in order to

reserve waters for future uses or to maintain a nininumfl ow,
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Level or quality of water. (MZA sec. 852-316.) This

reservation provisionis an extrenely inportant addition to
our water | aws, because it | ooks ahead to the future needs
of nunicipalities, agriculture, i ndustry, hunan heal th, fish,
wildife, and the aesthetic and phil osophi cal goal of
preservi ng Living streans.

The first proceeding to provide such reservations
affected the I ower Yellowstone Rver Basin. Reservations
were nade for two irrigation districts, 14 conservation

districts; the Mntana Departnents of State Lands, Natural

Resour ces and Conservation, Heal th and Environnental Sci ences,

and Fish and Gane (now Fish, Widlife and Parks); the federal

bureaus of Land Managerment and Recl amation; and ei ght

nunicipalities. The Board of Natural Resources and (onserva-

tion adopted the final order for these reservations on
Decenber 15, 1978, conscientiously carrying out the
policies and purposes of the [ aw, granting reservations
for nore than three-fourths of the nornally available flow
of the Yell owstone Rver. Unhdoubtedly sone entities coul d
justifiably have been awarded more, and sone | ess; and it
nmay legitimately be contended that the total reservations
shoul d have been greater or less. The inportant point is
that a far-seeing law, enacted in the long-termpublic

i nterest, was conscientiously i npl enent ed.
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Apparently the action of the Board(above) was
frightening to sone interest, for the section has been
amended to limt the Board in making any reservations after
My 9, 1979 "for maintenance of mnimumflow |evel, or
quality of water...to a maxi numof 50% of the average

annual flow of record on gauged streans." MCA sec. 85-2-

316(5).

Chapter 7, Part 2 of Title 75, MCA enacted in 1975

protects | akeshores to twenty horizontal feet fromhigh-
water elevation. The protected | akes must have a surface
area of 160 acres, or, if the | ocal governing body chooses,
the protection can extend to | akes as small as 20 surface
acres. It requires a permt fromthe [ ocal governing body
to alter or dimnish the course, current, or cross-sectional
area. The local body is to devel op satisfactory regul ations,
in default of which, the Departnment of Natural Resources will
establish regul ations for any qualifying | ake, upon petition
by five owners, or 30% of the owners abutting the | ake,
whi chever is the fewer, and then the Departnent nmay enforce
its own regul ations.

The chapter provides for a variance procedure, judicial
enforcenment and review, and penalties.

b.  Montana cases.
It would seemclear that a man has no right to

fish where he has no right to be. Soit is
held uniformy that the public have no right
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to fish in a non-navigabl e body of water, the
bed of which is owned privately.
-Herrin v. Sutherland, 74 M 587,

596 (1925).
That unfortunate and ill-considered statenent represents

the Montana Suprene Court's only attenpt to deal with the
rights of the public to make recreational use of waters
over private | ands.

The opinion is unfortunate because it necessarily
restricts the public interest in public waters, contrary
to the hol di ngs i n nei ghboring and non- nei ghbori ng st at es.
It was ill-considered because the conplaint alleged that
def endant trespassed above the hi gh-water nmark on
plaintiff's upl ands; defendant entered a general denurrer,
whi ch of course was overrul ed, but incredibly, defendant
refused to plead further. There was no trial, just a
judgnent essentially by default. Defendant appeal ed:

The nmatter was subnitted on briefs, without appearance of
counsel, and appellant's brief was mnimal. The

Suprenme Court was not called upon to give serious
consideration to the issues and problens related to

t he foregoi ng quot ati on.

Justice Hol | oway, concurring in the affirmance of
the trial court judgment, said "...the appeal does not
merit serious consideration, but should be di sposed of

summarily....” (p. 602.) He was right, and the case

D
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stands as a | one, wezk precedent on the issue of public
recreational rights in public waters covering private

| ands.

Gbson v. Kelly, 15 M 417(1895) recogni zed

private ownership to the | owwater nark al ong navi gabl e
streans, but also that such ownershipis linmted by
public rights of navigation and fishery.

I n Paradi se Rainbow v. F sh and Gane Conm Ssi on,

148 M 412 (1966), the Commission asserted a water

right in the public, acquired by the public's bene-
ficial use of the streamfor fishing. The Gourt
found insufficient facts to support the Gommission' s
argurrent, but offered some hope:

Under the proper circunstances we feel that such

a public interest shoul d be recogni zed. This
issue will inevitably grow nore pressing as

i ncreasi ng demands are nade on our water resources.
An abundance of good trout streans i s unquestion-
ably of considerabl e value to the peopl e of

Mont ana.

Wi | e the Gonmissi on's argunent i s pl ausi bl e,
we cannot yield toit, giventhe facts at hand....

The Hellgate Treaty, 12 Sat. 975, July 16, 1855,

ratified March 8, 1859, and procl ai ned by President
Buchanan April 18, 1859, bestows upon the F at head,
Sal i sh and Koot enai Tribes "the excl usive right of
taking fish in all the streans running through or

bordering sai d reservation...as al so the right of
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taking fish at alil usual and accustoned pl aces, in
common wWith the citizens of the Territory."

In y.8., v. Pollnmann, 364 E Supp., 995(1973) the

defendant was arrested for fishing in the south hal f of
Fl at head Lake(within the Indian reservation) wthout

arecreational pernit required by Tribal Q di nance 44A

of February 14, 1969. Based on the doctrine of

construi ng doubt ful |anguage in favor of |ndians,

the Gourt treated the south hal f of H athead Lake as
a "streant, and upheld the tribal ordi nance so far as
fishing is concerned. (Defendant was found not
guilty, as he was found to have not "wllfully and
knowi ngl y" viol ated the ordi nance.)

In Confederated Salish and Koot enai Tri bes v.

Nanmen, 534 r.2d 1376(1976) (adopting the opinion in

380 F. Qupp. 452(D Mont., 1974)), cert. den. 429 US

929 (1976), it was held that owners of |and abutting
the south half of F athead Lake have federal conmon
lawriparian rights of access to the Lake, and the
right to wharf out to gain access to those rights.

In State of Montana v. Lhited States, 101 S Q.

1245 (1981), it was held that the bed of the B g Horn
R ver belongs to the Sate of Montana, and the State
may regul ate hunting and fishing on that river within

the boundaries of the Qowlndi an Reservation. That
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case, and sonme of its inplications, are discussed in
the early part of J. |., above.

2 Devel opnent s el sewhere whi ch may be propheti c.

a Lands bordering navi gabl e or public waters.

Inlllinois Central Railway v. Illinois, 146 u,sS.
387(18921, the Sate of Illinois had conveyed the

shoreland and a large part of the bed of Lake M chi gan
in the Chicago harbor to the railroad. The US
Supreme Court held that such a vast conveyance was voi d
because it was an abdi cation of the public trust under
whi ch I1linois had held title.

The Galifornia tidel ands cases are affected by
the "public trust” concept, and they are instructive.
In California there are nunerous tidel and patents,
conveying to private ownership the and beneath, or
adj acent to navi gabl e waters. A though sore early
cases held such grants invalid, they were confirned,
but subject to a public trust easenent whi ch rendered
such private ownership a nere "naked title to the

soil" inPeople v. Galifornia Fish ., 138 Pac. 79

(Glif. 1913. Land ownershi p of such property was so

neani ngl ess(or "naked") that the land could be
dredged to inprove navigation w thout the consent of
the owner and wi thout payi ng hi mconpensati on.

Newcomb v. Gty of Newport Beach, 60 7,24 825
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(Calif. 1936).

In the case of Marks v. Wiitney, 491 P.2d4 374

(Galif. 1971), Marks had acquired title to tidel ands

i n Tomales Bay, Marin County, under an 1874 patent.

In this action he sought, anong ot her things, confirnma-
tion of his claimed right to fill and devel op his

tidel ands. He was denied any such right. The court
sai d:

The tidel ands enbraced i n these statutes extend
fromthe Oegon line to Mxico.... The public uses
to which the tidelands are subject are sufficiently
flexi ble to enconpass changi ng public needs....

There is absolutely no nerit in Mrks' conten-
tion that as owner of the jus privatumunder
this patent he may fill and develop his property,
whet her for navi gational purposes or not....

[H] owns "the soil, subject to the easenent of
the public for the public uses of navigation and
conmerce, and to the right of the state, as
adnmnistrator and controller of these public
uses and the public trust therefore, to enter
upon and possess the sane for the preservation
and advancenent of the public uses, and to make
such changes and i nprovenents as nay be deened
advi sabl e for those purposes.” (p. 381, the
quoted part is quoted fromPeople v. California
F sh . , supra.)

Thi s hol ding could easily be transported to
Mont ana, affecting the degree of ownership and uses of
the strip of land between high and | ow wat er al ong
our navigabl e | akes and streans == or even al ong non-

navi gabl e bodi es of water.

ST L g
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b.  Non-navi gabl e | akes.

In early cases involving the use of non-navi gabl e
| akes(where the bed is in private owership) real
property | awwas applied to confer upon the owner of a
portion of the bed the exclusive right to the overlying
waters. (onsequently, one could not paddl e his canoe
around a | ake(unl ess he owned the entire bed) without

trespassing. (See Stone, Public Rghts in Wbter Uses,

1 WATERS &nD WATER R GHTS, 218(R  Qdark, ed., 1967).)

Begi nning with Beach v. Hayner, 207 Mich. 93,

173 NW 487(1919) a "common use" rul e gai ned recognition,

whereby the several owners around a non-navi gabl e | ake
had rights in common to use the entire | ake surface.
Qur nei ghboring state, Washington, has recently
applied the "common use" rule, or mitual easements, in
a nunber of instances. It first recognized the rule

in Snively v. Jaber, 296 P.2d 1015(Vésh. 1956) on

Angl e Lake. Aresort owner had permitted his guests
to nake nui sances of thensel ves, so he was enj oi ned
for two years frompernmtting his guests to nake use
of the entire lake. After two years, the injunction
was to be dissolved on a trial basis. The principle
of "common use" was establ i shed.

Smlarly, in Bottonv. Sate, 420 P.2d 352,

Vésh. 1966) the Departnent of Fish and Gare had
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provi ded public access to PhantomLake, but nenbers of
the public had nade nui sances of thenselves. S the
Department was enjoined frompermtting the public to
use the lake until the Departnent presented a plan for
the policing, regulating and controlling of the public.
But the right of the public was confirned, and when
this author visited the | ake on bec. 8, 1980, it
appeared that the Departnent had done a nice, tasteful
devel opnment, with adequate public facilities and an
attractive park between Pacific H ghway, S. and the
Lake, about a nile fromSeatac Airport.

Bach v. Sarich, 445 P.2d 648 (Vésh., 1968) was a

suit to enjoin construction of an apartnent buildi ng
whi ch woul d extend out over Bitter Lake in Seattle.
"Pending trial on the nerits, defendant proceeded as
rapidly as possible with construction of apartnent No. 1
and the concrete slab to support it. The slab projects
130 feet and is 77 feet wide. Beneath it the lake is
filled with dirt, and pilings of steel beans are used
to support it." (p. 650.) The trial court granted the
injunction and ordered the removal of all structures
and fills. In affirming that injunction and order,
t he Vashi ngt on Suprene Court said:

Al riparian owers along the shore of a natural,

non- navi gabl e | ake share in common the right to
use the entire surface of the | ake for boati ng,
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swming, fishing, and other simlar riparian
rights so long as there i s no unreasonabl e
interference of these rights by other respective
owers.... (pp. 651-652.)

Wl bour v. Gallagher, 462 p.2d 232(Vésh. 1969)

appl i ed the same rul e to navigabl e waters in a peculiar
situation, where the bed was privately owned. Lake

Chel an had been dammed for power purposes, resulting in
raising the lake I evel, at times twenty-one feet above its
natural high water level. That resulted in inundating

a part of defendant's land when the | ake was filled to

its newfull-pool level. Defendant sought to fill in

over his | ands whi ch were so subnerged. The Court

ordered the fills renoved.

In that case, there was an extrene reduction in
defendant' s ownershi p capacity of his land, as a
consequence of the raising of the |ake | evel over
hi s | and.

C. Non- navi gabl e streams.

The trend in wWestern states, including nost of our
next - door nei ghbors, has been in support of the public
right to nake recreational use of the bed and banks of
non- navi gabl e streans (i.e., where the bed and banks
are privately owned) either by enploying a |iberal
state definition of navigability, or sinply by

det ernini ng whet her a given streamis public because
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it is susceptible to substantial public use.

As stated by Johnson and Austin, Recreational

Rghts and Titles to Beds, 7 Nat. Res. J. 1 (1967),

the word "navigability" is "chanel eonin character"
because it is used for different purposes, and can

nean different things according to the purpose for

which it is used.

"Navigabi lity" to ascertain whether a state
acqui red ownership of the beds and banks of a body of
water at the date of adm ssion, has been di scussed in
section J. 1. (above.) It nay be referred as as
"navigabililty for title".

Navi gability for commerce is also a federal
guestion, but for this purpose the date of adnm ssion
of astate to the union is not used, for "navigability,
for the purpose of the regul ati on of commerce, nay

|ater arise.... US v. Appal achi an Electr. Power

Go., 311 US 377(1940). This was the " New River

GCase”, and held that if a streamcoul d be made navi g-
abl e for commerce by inprovenents, it could then becone
a part of the navigable waters of the Lhited Sates.
State tests, rather than federal tests, determne
"navigability" for public use. Sone ol der cases did
not recogni ze the different uses of "navigable", and

applied a federal test of navigability to determne



the state's internal concern over public use. Qher

cases erroneously applied a state test for federal as
wel | as state purposes. The latter cases, typically
fromthe old Northwest Territory states, devel oped a
"saw | og" test, and other definitions nore |iberal than
the Dani el Ball definition.

QG her cases recogni zed that a state coul d
develop its own test to determne the usability of a
creek or a streamby the public. So there are a
variety of state tests for this purpose. They have
tended to l ook to the recreational potential of the
body of water invol ved.

Mre recently there is a tendency to abandon the
tool of defining "navigability" and sinply direct the
inquiry at whether the water is susceptibl e of substan-
tial public use.

d. Sone exanpl es.

In N Dak., Roberts v. Taylor, 181 NW 622
(1921, ND) wused this test for public use: "...when

the waters nay be used for the conveni ence and enj oy-
nment of the public, whether travelling on trade

pur poses or pl easure purposes.' (p. “.6.) (The court
erroneously intended this test to apply for title

pur poses al so.)
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I n Washi ngt on, a streamwas consi dered navi gabl e

if it could float shingles. (Fortson ShingleCo. V.

Skagl and, 137 Pac. 304(Wish., 1913))

In New Mexi co, the United States built the Conchas
Damon the South Canadi an River, taking title to
private land for the damsite, but only a fl owage easenent
for the reservoir waters, thus |eaving the bed and banks
of the reservoir in private ownership. In State v.

Red R ver Valley (., 182 P.2d 421 (N. MX. 1945) it

was held that since the waters were public waters,

the public was entitled to the use and enj oynent

of themregardl ess of the underlying |and ownership.

Asimlar rational e guided the Woning court in Day

V. Armstrong, 362 P.2d 137 (Wyo., 1961). Plaintiff sought

a declaration of his right to float a non-navigabl e(for
title purposes) portion of the North Platte River,
across defendant's lands. The court reasoned that
since the waters belong to the public, and the public
has the right to have the waters flowin their natural
channel s over the defendant's |and, there i s an easenent
infavor of the public. And since the waters are not
trespassing, they are available to public uses.

"...the actual usability of the waters is alone the
limt of the public's right to so enploy them..."

(p. 143.) Unfortunately, the court did not recognize
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that this rational e should lead to permitting wadi ng,
unconnected with floating, because the waters certainly
are in contact with the privately owned bed. Human feet
shoul d be able to followthe public's right of way
for the flow ng waters.

I n California, People v. NMack, 97 Cal. Rptr. 448

(1971) was an action to conpel the defendant, a private
| andowner, to remove wires, fencing and bridges across
Fall Rver. A mandatory injunction for renoval was
granted and affirmed. The court said:

..t is extrenely inportant that the public not be
deni ed use of recreational water by applying the
narrow and out noded interpretation of "navig-
ability". ... Nor is the question of title to

the bed of Fall R ver relevant....

The nodern determnation of the California courts,
as wel | as those of several of the states, as to
the test of navigability can well be restated as
follows: menbers of the public have the right to
navi gate and to exercise the incidents of naviga-
tionin alawful nanner at any point bel owthe high
wat er mark on waters of this state which are

capabl e of being navigated by ocar or motor-

propel led small craft.

The federal test of navigability does not preclude
anore liberal state test establishing a right of
publ i ¢ passage whenever a streamis physically
navi gabl e by small craft.

I n Southern | daho Fi sh & Gane Ass'n. v. Picabo

Li vestock, Inc. 528 P.2d4 1295 (lda. 1974), plaintiff

sought a declaration of the rights of its nenbers and

the public to use the waters, bed, channels and banks
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of Silver Oreek for fishing and recreational purposes.
The trial court said that the basic question of
navigability is sinply the suitability of a

particul ar body of water for public use, ruling for
plaintiffs. In affirmng, the |daho Supreme Court said:

Appel lant urges this Gourt to adhere to the test of
navigability that is used in federal actions where
title to streambeds is at issue. However, the
question of title to the bed of Slver Geek is

not at issue in this proceeding. This is not an
action by the Sate of |daho or respondent to qui et
title to the bed of a navigable stream It is an
action to declare the rights of the public to use
a navigabl e stream The federal test of navig-
ability involving as it does property title
guestions, does not preclude a | ess restrictive
state test of navigability establishing a right of
publ i c passage wherever a streamis physically

navi gabl e by snal | craft.

Gol orado is conspicuously out of linewth the
above state of authorities and trends. In People v.

Emmert, 597 p.2d 1025 (1979), the Colorado Suprene

Gourt affirmed a conviction for crimnal trespass
upon def endant s who entered the headwaters of the
Golorado Rver for a float trip, basing its decision
on the fact that the bed of the river in that area
was privately owned. It showed no recognition that
there is a difference between ownershi p of subaqueous
| and, and use and control of overlying(public) waters.
For further discussion and citation of additional

cases, nmany fromthe old Northwest Territory states(of
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which Hder v. Delcour, 269 s.W.2d 17 (Mo., 1954) is a

| eadi ng case), see Stone, Public Rghts in Véter Use,

1 WATERS AND WATER R GHTS, 212-217(Q ark, ed., 1967).)

K ADJUD CATI ON

Post 1973 adjudication is discussed under section| in
the begi nning of this book. For nore detailed di scussion,

see Stone, Are There Any Adj udicated Streans i n Mntana?

19 Mont. L. Rev. 19(1957); Stone, The Long Gount on Denpsey,

31 Mnt. L. Rev. 1(1969); and Stone, Mntana Wter R ghts -

A New pportunity, 34 Mont. L. Rev. 57(1973). These

references deal with the pre-1973 situation whi ch we will

have to continue to deal with in the future.

L. ADM N STRATI ON

A substantial anmount of water rights admnistrationis
done sinply by the water users thenselves. This is true
all over the state where there has been no litigation or
adjudication of rights. And it is true in many areas where
t here have been adj udi cati ons.

MCA sec. 85-2-406(1) directs the district courts to

supervi se wat er distribution, including supervision of water
comm ssi oners appoi nted prior or subsequent to the 1973 Veéter
Wse Act. This section is applicable only where there is, or

has been, litigation, and coordinates with MCA sec. 85-5-101

et seq, discussed bel ow
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M. WATER DEVELOPMENT PROGRAM.

Chap. #3505 of the 198! legisiature creates 2 water devel-

opment program to be administered by the Department of HNatural
Resources and Censervation. It authorizes an extensive
aystem of loans and grapts for the development of both public
and private water projects and activities, including private
hydro-electric development at state-owned water prolectsa.

The financing of these projscis will come from the establish-
ment of an earmarked Water Development Account: the allocation
of 2 portion of the Coal Severance Taw proceeds; the alloca-
tion of a portion of the interest from the Resource

Indemnity Trust bceount {alsc from the Coal Severance Tax):

authorization of Water Development Bonds: authorization of

Coal Severance Tay Trust Fund Bonds: sppropriation of income

and interest from the Coal Severance Tax Trust; and lifting

the interest ceiling on Water Congervation Revenue Bonds.
&

In addition to the provisions for publiz and privats
developments, the Act specifically encourages development of
state~tribal, state-federal. and state-tribal-Tederal

water projects.

. COORDINATION AND INTEGRATION OF GROUNDWATER AND SURFACE

WATER.

1. MCA Sec. B5-2-102{14} provides: "'Water® means all
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water ...surface and subsurface, regardl ess of its character

or nmanner of occurrence, including but not linted to

geot herrmal water, diffuse surface water, and sewage effluent."

Thereafter, the 1973 Véter Use Act, with rare exceptions does

not distingui sh groundwat er (herei nafter nostly referred to
as "GN) fromsurface water.

2 MCA sec. 85-2-301 et seqg. provide for initiating new

rights, and for the exclusive nethod of obtaining a permit,

applicable to all. MCA sec. 85-2-306(1) provi des an exenp-

tion for wells and devel oped springs of a capacity of |ess
than 100 gal l ons per minute which are not within a controll ed
GW area, but even these persons nust file a notice of
conpl etion within 60 days of conpletion, and their rights
date fromthat filing.

(ne can specul ate on the fate of the owner of a new well
or devel oped spring outside a controlled Gw area whi ch has
a capacity of |less than 100 gpm where the notice of
conpletionis filed sonetime after the expiration of 60 days.
(n the one hand, since its priority date would be the date
of filing, giving recognition and effect to the | ate filing
woul d frequently not prejudi ce anyone, and hardshi p woul d
ensue if the right were not recogni zed. n the other hand,
the statute is explicit that the clainant shall file within

60 days, and MCA sec. 85-2-301 says "a person nay hot

appropriate water except as provided in this chapter...the



net hod prescribed by this chapter is exclusive. "

Not wi t hst andi ng hardship to the tardy filer, thereis a
valid policy consideration opposing condoning the failure to
pronptly file. It is that such | egal |axness would create
another parallel to the recently repudiated "use right"

for surface waters, developed in Mirray v. Tingley, 20 M. 260

(1897). True, the GW right would not arise until the filing
of a notice of conpletion, but such | egal perm ssiveness in
ignoring the statutory tine limt renoves much of the incen-
tive to file until trouble or conpetition for water rights
becones apparent to the del i nquent appropriator. Later
prospective initiators of GNappropriations are entitled to
record notice of prior rights so that they don't invest
heavily in exploring and devel opi ng a G¥ appropriation, only
to have the long withheld notice filed ahead of them

For an appropriator of GW or a devel oped spring first
used between January 1, 1962, and July 1, 1973, who did not
file a notice of conpletion has an escape fromthe foregoi ng:
SB # 176 of the 1981 | egi sl at ure now enabl es such an
appropriator to file a notice of conpletion effectively.
But it doesn't help a person who first used the water after
July 1, 1973.

SB # 176 al so provides for departnental review of
noti ces of completion, returning defective notices for

correction or conpletion, and refiling w thin 30 days(or



withina further tim as the department may allow, not to
exceed 6 nonths) wthout loss of priority based on the filing
of the defective notice of conpletion.

3. MCA sec. 85-2-401 establishes the rule of "first in

tineis the first inright,” but the sectionalsolimts the

scope of a Gw right by providing that priority of appropria-

tion does not include a right to the continuation of conditions

of water occurrence, such as "the | owering of a water table,
artesian pressure or water level, if the prior appropriator
can reasonabl y exerci se his water right under the changed

conditions."

4, MCA sec. 85-2-506, a part of the Gw Code, provides

for the designation or nodification of controlled GNareas.
It does not integrate surface water rights nor take into
account at all the possible physical interrelationships.

It probably should be broadened.

MCA sec. 85-2-507 provides for limting withdrawalsin

controll ed GNVareas, and suffers fromthe sanme defects as

the precedi ng section.

5 MCA sec. 85-2-509 provides for an adm nistrative

finding or priorities, commencing With the procedure for
ascertaining existing rights to GWNin subsec. (1).

In subsec. (29 of MCA sec. 85-2-509, it provides:

"...adl appropriators of Gcw or surface water in the

particular controlled area, or subarea shall be included as

JIem—
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parties and notified in the manner provided in section 85-2-
But any reason or purpose for including surface water
appropriators in the proceeding i s subverted by a section

which follows. MCA sec. 85-2-511 limts the scope of the

adm ni strative hearing to "determine the priority of rights

and the quantity of groundwater.” Surface water appropriators
nay legitimately feel that they have been joined merely as
g spectators.

That results in two distinct procedures for determ ning
existing rights to éw: (1) general determinations and

adj udi cations under SB # 76 (1979), MCA secs. 85-2-211 to

85-2-243 of  the Water Use Act, which integrates both ¢w and

i surface water; and (2 proceedi ngs under MCA secs. 85-2-509
and 85-2-511 of the GWCode to adjudicate GNseparately.

Thi s seens unfortunate and likely to lead to future

conflict and trouble. Consideration should be given to
l repeal i ng these two GW Code secti ons.

6. Under MCA 85- 2- 508, new appropriations of GW within

a controlled GNarea are by permt under the 1973 Water Use

Act. The language m ght be broadened to nmake cl ear that GW
appropriations outside controlled GWareas are al so to be

acquired under the 1973 Water Use Act. This suggestion for

addition to the section, as well as the section as it stands,

are consistent with MCA sec. 85-2-301 et seqg. which provide




- 102 -
for the acquisition of ground and surface waters under

the 1973 Water Use Act.

7. MCA sec, 85-2-518 provides for GNsupervisors.

Again, thereis no integration. The GW supervisors are
under the Departnent of Natural Resources, while water
conm ssioners are under the district judges and will
apparently administer both surface and GV If left
unchanged, this will likely lead to future conflict and

t roubl e.
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V. HDERAL AND INDIAN RESRVED RIGHTS

So much has been written about federal and Indian
reserved rights since the Pelton Dan case (F.P.C. v.

Oregon, 349 U.S. 435 (1955)) that it certainly behooves a

writer to write but little, make it simple, and just try to
point out what is fairly well settled and what is unsettled
and unclear. Certainly no writer who does not sit on the
U. S. Supreme Court can purport to unscrew the inscrutable.
Moreover, policies of the Executive Branch are currently
unformed but changing. In President Carter's Water Policy
Statement of June 6, 1978, he recommended that if adjudi-
cation of reserved rights was necessary, it should be done
in the federal courts. But Solicitor General William H.
Coldiron told the Natural Resources Section of the Montana
Bar Association on June 25, 1981, that the current policy
of the Department of the Interior was that such adjudi-
cations should be carried on in the state courts. This,
while the Department of Justice is appealing the dismissal
of seven federal and Indian cases from Montana federal
district courts, attempting to keep those adjudications

in the federal, rather than the state courts. (See

discussion in Division | of this paper.)

A THE WINTERS CASE
Any discussion of this subject matter has to commence

with the seminal case: Winters v. United States, 207 U.S.




- 104 -
564 (1908). By way of background, in 1874 Congress and the

Senate " set apart for the use and occupation' of several
Indian tribes a large tract of land, extending from the
Dakotas to the crest of the Rockies, and from the Canadian
border to the Missouri River, the Marias River, and up

Birch Creek toward the crest of the Rockies. (Act of Apr.

15, 1974, V. 3., Ch. 96, of 18 Stat. 28.) Later, Congress

approved an agreement between the U. S. Commissioners and
the several Indian tribes affected by the 1874 Act, thus
entering into a Treaty by which the Indians were to reside
on several smaller, separate reservations, relinquishing
the lands "not herein specifically set apart and reserved
as separate reservations for them" and "reserving to them-
selves only the reservations herein set apart for their

separate use and occupation." (Act of May 1, 1888, Ch. 213,

25 Stat. 114.) The Fort Belknap Reservation, between the

Milk River and the Little Rocky Mountains, was one of these
reservations carved out of the larger 1874 reservation.
Because of a need for water for an Indian irrigation
project, the United States sued to enjoin an upstream water
use from interfering with the flow of 5,000 miners' inches
of water to the Fort Belknap Indian project. That was the

start of Winters v. United States (supra.)

After some preliminary proceedings in both the federal

district and circuit courts, the upstream non-Indian users
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were enjoined from interfering "with the use of 5,000 inches

of water of Milk River ...." (143 F. 740 and 148 F. 684 (8th

Cir., 1906).) This was appealed to the United States
Supreme Court, which, on the one hand, said that the Indians
reserved to themselves the water which they already had
under the 1874 Act, and on the other hand, said:

The power of the Government to reserve the water
and exempt them from appropriation under the
state laws is not denied, and could not be. That
the government did reserve them we have decided,
and for a use which would necessarily continue
through years. This was done May 1, 1888 ....
(Emphasis added.)

- Winters v. U.S,, 207. U.S. 564, 577 (1908.)

An unsettled and controversial point is whether the
Indians reserved the water which they already "owned", or
whether the U. S. reserved the water for the Indians in
1888. In the former case, the Indian priority date may
date from 1874, or may be from time immemorial; but if the
United States reserved the water for the Indians, then
their priority date would be 1888. The quantity of water
reserved, in either case, is unsettled, but in the former
case the argument is stronger that the Indian water rights
are unquantifiable and "open ended", i.e., all the water
that they may be able to use (sell or lease) for any
purpose, at any time, with an incomparably superior
priority. But if the U. S. reserved the water for the

Indians in 1888, it raises questions of quantification:
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what was the purpose of the reservation, and how much water
for the future was reserved? (It should be kept in mind that
the Winters case was not an over-all stream adjudication,

but rather a simple suit to enjoin interference with the use
of 5,000 inches of water. Just how much water the Indians
might require and be entitled to in the future was not

necessary to decide and was not decided.)

[RE———

B
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B. THE LOMER FEDERAL COURTS

None of the Treaties, Acts of Congress Or Executive

QO ders which created I ndian reservations specified what

water rights were included, so all of those rights, thus far,
are creatures of judicial inplication, follow ng the exanpl e
and the precedent of the Wnters case. The federal district
and circuit courts have been struggling with the di mensions

(priority and quantity) of the "Wnters Doctrine" for over

three-quarters of a century, reaching inconsistent results,
none of which are definitive because only the United States
Supreme Court or Congress can provide specific and defini -
tive answers. These | ower federal court cases are discussed

and anal yzed in nany published works (e.g. dyde, Indian

Water Rights, 2 WATERS AND WATER RIGHTS, ch. 10(Qd ark, ed.,

1976).) Because we are awaiting a definitive settlenent to
the I ndian reserved water rights questions, it woul d be
superfluous to reiterate those discussions and citations to
those cases here.

So it is for the United States Suprenme Court or Con-
gress to ultimately decide the priority and quantity of
I ndi an reserved rights, and whether |ndian reservations
created by treaties have rights that are different and
superior to those reservations created only by acts of

Congress or by executive orders.
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C. THE UNITED STATES SUPREME COURT.

The number of U. 5. Supreme Court cases dealing with

federal and Indian reserved water rights is not great, which

is the principal reason that some matters may appear to be
unsettled. The pertinent casses wlll be commented upon in
what folillows.

WINTERS v. U.8., supra, has already been stated, It

involved a reservatlon created by treaty. Basically the
Court simply could not believe that either Congress or the
Indiang intended the Indians te¢ live on dry reservations
and farm the land without any rights toc water. Hence the
injunction prohibiting interference with the Indians' use
of 53,000 miners’ inches of water.

U.85. v. POWERS, 305 U.3. 527 {(1939) arose on the {row

reseyvation in Montana, when the United States sought to
enjoin non-Indians from interfering with an Indian irri-
gation project constructed by the U. 8. The reservation

had been created by the Treaty of May 7, 1868. Commencing

in 1901 allotments or tracts riparvian to Lodge Grass Cresk
or the Litrle Big Horn River and their tributaries were
made ro Indian tribal members. These Indians patented
thelr lands In 1906, and through convevances, the lands
came into the gwnership of the non-~indian defendants.

The Court held that under the Treaty of 1868 waters

were reserved {by impliication, for there was no mention of
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water rights in fhe Treatv) for the egual benefit of tribal
members. The allotments conveyved the rvight fo use a
portion of the tribal waters, and this passed to the
subsequent non~Indian owners. The (Court gave no detail on
the naturs of the rights acguired fyom the Indian szlioftees
- =~ 1f seemed to assume the full transfer of the Indian
reserved right, but it did not heold this o be or not to be
the casea.

CALTFORNTA~OREGON POWER CO. v. BEAVER PORTLAND CEMENT

£0., 295 0.8, 1427 (1935 possibly should be mentioned hers,

although it is not a federal or Indian reserved rights case.

Whern: it was decided, and until the 1535 Pelton Dam case

{infra) it was understoecd as holding that the Desert Land
Act of 1877 had separated federal lands from the water on
all those lands, and that title to each must he acquired
separately: the land by patent from the U. 8.; the water
pursuant to stare watey vights law. Except for Indian
reserxvations {(which were neither involved nor discussed)
this appeared fo be the law for all lands and waters in
the western states.

THE PELTON DAM CASE (F.P.C. v. OREGON, 349 U.S. 435

{19552} involved an application by a predecessor of the
Portland General Electric Co., to which the Poritland
General Electric Co. succeeded. The application was to the

Federal Power Commission, for a permit to bulid the Pelion
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Dan on the Deschutes River (not found to be navigable) in
Oregon. Because of Oregon's concern over the effect of such
a dam on anadromous fish (salmon and steelhead) and other
concerns, Oregon opposed issuance of the license. The dam
was to be located partly on federal lands reserved for a
power site, and partly on the Wam Springs Indian Reserva-
tion but also reserved for a power site.

The Court held that Oregon's laws could not prevent the
United States from licensing a dam on reserved lands of the
United States. It said, in effect, that the Desert Land
Act's separation of land and water had no application to
federal reserved lands (lands not open to settlement.)

Hence al |l such reserved lands were free from state water

laws. It raised the spectre of Winters Doctrine rights for

all federal reserved lands. |If this extrapolation of what
the Court said is true, then it involves over half the
land in some western states, for it includes National

Forests, BIM lands, National Parks and Monuments, Military

Reservations and other reserved lands of the United States.
And if true, the amount of the newly revealed federal
reservation water rights could not readily be imagined.

It certainly challenged the view of western water rights

that had appeared to be confirmed by the Beaver Portland

Cement case (supra.) And ultimately, Arizona v. California

(infra) demonstrated this extrapolation was true.
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THE COL.CRADO R VER CASE(AR ZONA v. CALIFORN A 373

US 546 (1963)) was the adjudication of the water rights to

the | ower Col orado R ver, geographically invol ving
principally Arizona, California and Nevada. (Several

irrigation districts, cities, the Sate of New Mexi co,

National Forests, Parks, Menorials and Bureau of Land

Managenent | ands were invol ved incidentally.) Each of the
three principal states was vying for as |arge an apportion-
nment of the waters of the lower (ol orado as it could get.

But the Lhited States was invol ved on behal f of five |Indian
reservations in the three states, as well as asserting water
rights for non-1ndian federal reservations consisting of the

Lake Mead National Recreation Area, two WIldife Refuges, and

Boulder Gty, Nevada. MNone of the Indian reservations was

created by treaty; they were created by an Act of Congress

and nunerous Executive Orders, and the other federal non-

I ndi an reservations(above) were all created by Executive
Q ders.

The Gourt reaffirned the Wnters case, saying:

The Gourt in Wnters concluded that the Gvern-
ment, when it created that |ndi an Reservati on,
intended to deal fairly with the Indians by
reserving for themthe waters wthout which their
[ ands woul d have been usel ess. Wnters has been
followed by this Gourt as recently as 1939 in
Lhited States v. Powers. V¢ followit now and agree
that the Lhited States did reserve the water rights
for the ladians effective as of the tine the Indian
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Reservations were created.... (p. 600.)
(Ewphasis of the text is added.)

Ad as to quantity, the Gourt said:
V¢ have concl uded, as did the Master, that the only
feasible and fair way by which reserved water for
the reservations can be neasured is irrigabl e acreage.
(p. 601.)
Thus the Gourt assigned a priority date and quantified
the Indian reserved water rights, relying upon Wnters, a
treaty reservation case for these non-treaty I ndian
reservati ons.

The decree in Arizonav. CGalifornia cane out a year

later (376 US 340 (1964),) and two exanpl es will serve to

show how the Gourt handl ed both the I ndi an reservati ons and

the other federal reservations:

()  The Chenehuevi |ndian Reservation in annual quanti-
ties not to exceed(i) 11,340 acre feet of diversion
fromthe mainstreamor (ii) the quantity of mainstream
wat er necessary to supply the consunptive use required
for irrigation of 1,900 acres and for the satisfaction
of related uses, whichever of (i) or (ii) is |ess,

with a priority date of February 2, 1907;

(6 The Lake Mead National Recreation Area in annual
guantities reasonably necessary to fulfill the purposes
of the Recreation Area, with priority dates of March 3,
1929 for land reserved by the Executive Order of said
date(No. 5105), and April 25, 1930 for |ands reserved
by the Executive Order of said date(No. 5339);

So both federal and Indian reserved rights were treated
essentially indistinguishably with respect to both quantifica-

tion and assignnent of priority dates, (In a subsequent
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Suppl enental Decree(58 L.Ed 2d 627 (2979)) the Court said

that the use of "irrigable acres" was a nmeans of determ ning
quantity "but shall not constitute a restriction of the usage
of themto irrigation or other agricultural application.™)

It may well be that Arizona v. California has furnished

us with the answers to nmost of the questions that have been
said to be unsettled and uncertain. It seens to have done so
at least for non-treaty Indian reservations and ot her

federal reservations, and its claimto be follow ng the
Whnters treaty reservation case strongly suggests that there
is no difference between treaty and non-treaty reservations.

CAPPAERT v. UN TED STATES, 426 US 128(1976) invol ved

a non-Indian federal reservation, Devil's Hol e National

Monunent , whi ch was reserved by order of President Truman to
preserve a species of small fish, commonly known as " pupfish”.
Cappaert owned a ranch in the vicinity of Devil's Hole, and

subsequent to the Executive Order creating the Monunent,

Cappaert conmenced punpi ng groundwat er, which | owered the
water level inDevil's Hole, and threatened t he exi stence of
the pupfish. The Court enjoi ned Cappaert fromw thdraw ng
wat er in amounts that would inperil the pupfish, saying:

Wien the Federal Governnent withdraws its land from
the public domain and reserves it for a federal

pur pose, the Government, by inplication, reserves
appurtenant water then unappropriated to the extent
needed to acconplish the purpose of the reservation.
In so doing, the hited States acquires a reserved
right in unappropriated water which vests on the date
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of the reservation and i s superior to the rights of
future appropriators.... The doctrine applies to

I ndian reservations and other federal enclaves,
enconpassi ng water rights in navi gabl e and non-

navi gabl e streans. Colorado R ver Véter Qons. D st.
v. Uhited States, 424 US 800, 805(1976); Uhited
States v. Dstrict Gourt for Eagle County, 401 US
520, 522-523(1971); Arizonav. CGalifornia, 373 US
546, 601(1963); FPCv. Qegon, 349 US 435(1955);
Lhited States v. Powers, 305 US 527(1939); Wnters
v. Whited States, 207 U.3. 564 (1908).

The | anguage of the Court is significant, and supports

the viewthat Arizona v. California settled all of the

inportant questions. The long string of citations at the
end of the quote, showi ng the cases upon whi ch the Court
relied in Cappaert is at least equally significant, for it
includes three Indian treaty reservation cases, one non-
treaty Indian reservation case, and two non- | ndi an federal
reservation cases, all without any difference or distinction
anong them

Aso of significanceis the statenent of the Gourt:

The inplied-reservation-of-water-rights doctrine,
however, reserves only that anount of water necessary
to fulfill the purpose of the reservation, no nore.

This | ast statenent, when taken with the prior quotation
with its citations, suggests that federal and I ndi an reserved
wat er rights do not involve |iberally generous anounts of

wat er .

UN TED STATES v. NEWMEXIQQ 238 US 696 (1978)

i nvol ved the adjudication by the courts of New Mexi co of the

Ro Mnbres, which originates in the Gla National Forest,



winds its way for nore than 50 mles past privately owed

| ands, and disappears in a desert sink just north of the

Mexi can border. The issue was the quantity of water reserved
for the Gla National Forest. The lhited States clai ned

for the Forest water for recreation, aesthetics, wildlife~
preservation and cattle grazing(based on the Miltiple lse

Sustai ned-Yield Act of June 12, 1960, 74 Stat. 215, 16 USC

sec. 528 et seq.) in addition to the water needed for securing

favorabl e conditions of water flows and to furnish a
continuous supply of tinber (the only two purposes nenti oned

inthe Gganic Admnistration Act of June 4, 1897, 30 Sat.

11, 16 USC sec. 473 et seq.)

The Court denied the Lhited States all of the broader
claim and limted the water rights for the Gla National
Forest to the two purposes stated in the earlier act.

Al though this was not an Indian water rights case, the

Gourt cited and relied upon the Wnters case, Arizona v.

California, and Cappaert v. US, againindiscrimnately

using a treaty, non-treaty, and non-Indi an case w t hout
distinction. Further, the Court said:

The Court has previously concl uded that Congress,
in giving the President the power to reserve portions
of the federal domain for specific federal purposes,

i npliedyauthorizes himto reserve "appurtenant

wat er then unappropriated to the extent needed to
acconpl i sh the purpose of the reservation.™ Cappaert,
426 US at 138 (emphasis added.). See Arizona v.
Galifornia, 373 v.8. 546, 595 -601 (1963) ; Lhited
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States v. Dstrict Gourt for Eagle County, 401 US 520,
522-523(1971); (ol orado Rver Water Gons. Dst. wv.
Lhited States, 424 US 800, 805(1976). Wi | e many of
the contours of what has cone to be called the "implied-
reservation-of -water doctrine" remai n unspecified, the
Court has repeatedly enphasi zed that Congress reserved
"only that amount of water necessary to fulfill the

pur pose of the reservation, no nore." Cappaert, 426 US
at 141. See Arizonav. Galifornia, 373 US at 600-601;
Dstrict Gourt for Eagle County, 401 US at 523....
(Al enphases by the Court itself.)

Qearly, the same comments and specul ations nade in

di scussing Arizona v. Californiaand the Cappaert cases are

equal ly applicable here. |In fact, the view energes, that
al though the | ower federal courts have been inconsi stent
and confused, the foregoing reviewtends to denonstrate
that the Uhited States Suprene Gourt has been quite consis-
tent, and delivering answers whi ch are not bei ng heard.

US v. DSTR CI GORT G- EAGLE GONTY, 401 US 520

(1971) and US _v. DSTRCT GORT FORWATERDM S N N2 5,

401 US 527(1971) nove our subject matter fromthe

subst ance of federal and Indian reserved rights to the
question of jurisdiction, or what courts may adj udi cate
those rights. Neither of these cases involved Indian
reserved rights, but both included federal reserved rights,

the Eagle Gounty case involving the Wite R ver National

Forest, and the Water Division No. 5 case involving the

Wite R ver, Arapaho, Routt, and G and Mesa- Unconpahgre

National Forests. Both suits commenced in Col orado state

courts, the Lhited States was served with notice, and in
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both suits the Lhited Sates noved to be di sn ssed,

asserting that the McCarran Anendnent (43 USC sec. 666)

does not constitute consent to have adjudicated in a state

court the reserved water rights of the Lhited Sates.

The Colorado trial courts denied the noti ons to di smss,

and the ol orado Suprene Gourt agreed. Petition for certiorari
ﬁ was granted by the US Suprene Court, and in these two
decisions it declared that the Uhited Sates was subj ect

to the jurisdictionand adjudications of state courts in

adj udi cations of water rfghts, including federal reserved
water rights.

THE MARY AKIN CASE (CcoLorapo R VER WATER GONSERVANCY

DSTR v UNTEDSTATES, 424 US 808(1976) conpletes a

circle, for it returns the discussion back to Section I.E.

i

of this book. Because of that discussion, it is only neces-

sary here to reiterate that the Mary Akin case held that

Indian reserved water rights are also subject to the juris-

diction of stare courts in water right adjudications.

(There i s al so concurrent federal court jurisdiction.)

Inlight of the discussion herein of the Gol orado R ver,

Cappaert and New Mexi co cases, it is appropriate to note

that in this Akin case the Supreme ourt commenced its dis-
cussion of federal and Indian reserved rights again

w thout distinction or recognition of any difference:
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The reserved rights of the Lhited States extend to
I ndi an reservations, Wnters v. United States, 207
US 564 (1908) and other federal |ands, such as
national parks and forests, Arizona v. California,
373 US 546(1963). (p. 805)

D. ADM N STRATI ON

The McCarran Anendrment of 1952 provi des:

(8 Consent is giventojointhe Lhited States as a
defendant in any suit (1) for the adj udication of
rights to the use of water of a river systemor other
source, or (2 for the administrationof such rights,
where it appears that the Lhited States i s the owner
of or isin the process of acquiring water rights by
appropriationunder State | aw, by purchase, by
exchange, or otherwi se, and the Lhited States is a
necessary party to such suit. The Uhited States, when
a party to any such suit, shall (1) be deened to have
wai ved any right to plead that the State laws are
i napplicable or that the Lhited States is not amenabl e
thereto by reason of its sovereignty, and(2 shall be
subj ect to the judgnents, orders, and decrees of the
court having jurisdiction, and may obtain revi ew t hereof,
in the same-manner and to the same extent as a private
i ndi vi dual under |ike circunstances; Provi ded, That no
judgment for costs shall be entered against the United
States in any such suit. (43 USC sec. 666(a).)

V¢ have already seen in Eagle Gounty, Wter D vision

No. 5 and the Mary Akin cases(supra) that water rights for
federal and Indian reservations are anenable to state court
adj udi cation under the language: "(@ Consent is given to
join the Lhited States...in any suit () for the adjudica-
tion of rights to the use of water...." Does the next
phrase make such reservation water rights anenable to state
admnistration, by reading: "(@ Consent is given to join

the Lhited States...in any suit... (2 for the admnistration

of such rights..."?



Lhitary admnistration of water rights is a principal

purpose of the McCarran Amendnent. It woul d therefore appear

appropriate for state water courts to not only adjudicate,
but al so administer water rights within reservations,
regardl ess of the ownership of the right.

Yet, in the recent case of Colville Confederated Tri bes

v. Wilton, 647 FE 2d 42(decided June 1, 1981) the N nth

Grcuit Gourt of Appeal s voi ded the Véshi ngton state water

right held by a non-Indian owner of land within the Golville

reservation. The Qourt disnmssed the MCarran Arendnent

w thout a reason or discussion, but sinply with the words:
Nor do we preceive the MCarran Anendnent, 43 USC
sec. 666, as expanding the state's regul atory powers
over water on a federal reservation.

The court relied upon ERC v. Gegon, 349 US 435 (1955),

but that case ignored the MCarran Arendnent conpletely in
ousting the state of jurisdiction over waters within a
federal reservation.

Wl ton had acquired his land froman Indian allottee, so
the court held that V@l ton succeeded to the portion of the
Indian grantor's reserved water right, provided that Vélton
put it to use diligently. Non-use by Wilton would result in
| oss of the unused remai nder of his I ndian reservation
water right. The court did not say where that part of
Vel ton's reserved water right would go. Perhaps it would

revert back to the Tribe. That question remai ns open.
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As to admnistration, the court held that

the state has no power to regulate water in the No

Nane Systemand the[Sate of Washington] permits

are of no force and effect.

If this holding is limted to the peculiar facts of the
Walton case, it wll provide unitary admnistration of water
rights through the Tribe: No Nane Greek is a spring-fed
creek flowng only 1,000 acre feet in an average year, and
termnates after a short distance in Omsk Lake, which has no
outlet. The whole closed systemis within the Colville
Reservat i on.

But if the holdingis not solinted, then it appears to
frustrate a substantial part of the intent of the MeCarran
Amendrent, and has deep inplications for all non-Indian
water rights within reservations in Mntana. In a footnote
at the end of the case, the court sad

Sate and federal courts, state and federal agencies

responsi ble in water rights administration, and the

nunerous I ndian tribes, allottees and their transferees,
are plagued al nost on a daily basis'with the probl ens
and uncertainties surroundi ng the issues discussed in
this opinion. This case presents an appropriate
vehicle for the Suprene Court to give gui dance and
stability to an area of great unrest and uncertainty

in Véstern water and land law A definitive resol ution

is overdue. The nagnitude of the probl emcannot be
overstated. (p. ™)
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E. GONCLUS ON

The foregoi ng di scussion of Lhited States Supreme Court
cases |l eads toward the concl usion that federal, and both treaty
and non-treaty Indian reservations have water rights which
date fromthe date of the creation of each such reservati on,
inan anmount sufficient for the purposes and uses of the
reservation, e.g. nai ntenance of water |evels for the
preservation of pupfish, or the irrigation of the irrigable
acres within the reservation. |f the Suprene Court's New

Mexi co case(supra) is a guide, then the purposes of each

reservation, and the quantity of water needed for those
purposes, are to be determned as of the date of the creation
af the reservation.

It is settled that all of these rights may be adj udi cated
instate courts as well as federal courts.

The Colville case(supra) raises the question of who

shoul d admi ni ster these water rights, and in the quoted
footnote, it pleads for a definitive decision fromthe
US Supreme Gourt. It is to be hoped that the plea will
succeed. The conclusions arrived at here are only based
upon what the Supreme Court has done in the past, not what

it will hold in the next case.
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APPENDTYE
T. SOME PHYBICAL FALTS
AN
Million fresh
A. Ocecurrsence of water: acre feet water
. Oceans 1,060,000,000
2, Total fresh water 33,016,084 1047
a. Polar ice & glaciers 24,668,000 75.72 %
b. Hydrated earth minerals 336 0.001%
¢. Lakes 101,000 .31 0%
d. Rivers 933 L003%
e. Scil Moisture [3,302} 01 %
£. Groundwater
{1} To 2,3G0 fr 3,648,000 11.485 %
{2y  2,300° to 12,300° 4,565,000 13.83 %

3. Hydrologic cycle (annﬁal):

a. Precipitation on land 89,000
b. Stresm runoff 24,460

{The foregoing is from Table, p. 12, Ackerman and Lef,
TECHNOLOGY IN AMERICAN WATER DEVELOPMENT, Resources for
the Future, Inc., published and copyrighted, 1959, by
the Johns Hopking University Press, Baltimore, Md. 21218,
and printed with permission.}

IL. The 40 states average about 30 inches per year, but
with great variation.

I1%I. Montana ocutflow-runcff:

River: Station: Av. cfs. Acre feset
er vear
Clark Fork Heron 19,940 14,400,000
Kootenail Libby 11,860 8,586,000
Yellowstone Sidney 11,810 8,550,000
Missouri Wolf Point 9,170 6,640,000

{From Comm. Print No. &4, Senate Selsct Comm. on Water
Regources, p. 3L.}
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IV. SOME COMPARISONS:

{olo. R. aver. virgin flow at Lee
Ferry, 1922-67
{Mevers & Tarleck WATER RESOURCE
MGMT.., p. 461, Fdn. Press, 24 ed..
1980.3

Missouri R. at Kansas City

Columbias R, at mouth

Saeramente R. at Sacramente

S8an Joaquin R. at Vernalis
{(betw. Tracy & Modesto.}

Acye fest
DEr year

Acre feet
storage!

13,700,000

40,500,000
181,606,000
17,400,000

3,440,000

64,000,000

85,000,000
61,000,000
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Abandonnent of water right, 69
Access and interest in land, 44
Acqui sition by prescription, 53
Acqui sition of water right, 40
Adj udi cated streans: appropriation from, 50
Adj udi cation general ly, 1, 116-117
Adninistration of water rights, 95, 118
Adnmini strative Systems, 19
Adver se use or prescription, 53
Awunt: quantity of water appropriated, 55
Appropriation for sale or supply, 68
Appropriation System history and devel opnent, 20-28
Appropriation: what waters, 31
Appropriations by the Lhited States, 40
Appropriations fromadj udi cated streams, 50
Appropri ations fromnon-adj udi cated streans, 47- 50
Average annual precipitation, Appendix, 122

Beds, ownership of, 75
Big Horn Rver bed, 74

"CaliforniaDoctrine", 18

Changes of use, 64-67

"ol orado Doctrine", 20-28

Gonclusion re federal and | ndi an rights, 121

Gonflict between groundwater supervisors and wat er
comi ssi oners, 102

Gonflict between surface and groundwat er laws, 97-102

Goordi nation of surface and groundwater |aws, 97-102

Constitutional provisions generally, 29

Gonstititional provisions on reservoiring, 62

Devel opnent of Appropriation Systemin Mntana, 29
Devel opnent of public rights in other states, 85
Devel oped wat er, 37

Dstrict courts and water commissioners, 95

D version, need for in appropriating, 51

Doctrine of appropriationwater rights, 20-28
Doctrine of riparianwater rights, 16

Drai nage and return flow 34

Efficiency of use and extension of use, 66
Excessive clains to water, 56
Bxtension of use, 66

Federal and Indian Reserved R ghts, 103-121
Federal Suits in Montana, 9
H at head Lake, bed, 74
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Goundwater laws and their relation to surface water laws,97-10
H storical . devel opnent of the appropriation system 20-28

Indian water rights, reserved, 97-102

I n-streamappropriations, 79,80

Integration of groundwater and surface water | aws, 97-102
Interference with return flowns, 34

Interim law on abandonment, 72

Interest in land, access to water, 44

Judicial treatnent of excessive clains to water, 56-61

Lack of coordination of groundwater and surface water iaws,97-1(
Lakeshore Protection Act, 81
Lease or Temporary Transfer, 68

Measur enent of water, 55
Modi fication of water rights systens toward
admni strative systens, 19
Montana Qonstitution, 1, 29, 62
Mont ana devel opnents in the public interest, 73-84
Montana's outfl ow, Appendi x, 122

Navi gabi lity: neaning, 85-91

Navi gabl e wat ers, | ands bordering, 85
Non- Navi gabl e water, generally, 87-91
Noti ce under Senate Bill # 76, 12

Cceurrence of waters, classification and quantities, Appendix. 1:
Qigins of the appropriation system 20-28

Qutflow, Mntana waters, Appendi x, 122

Qut of watershed changes, 64-66

Onnership of beds, 75

Permt system 50

Physi cal facts, Appendix, 122

Preference for Drect F owD versions over
reservoir storage, 63

Prescription and adverse use, 53

Proceedi ngs subsequent to a decree, 96

Public interest in water use, generally, 73-94

Public service entities, sal e of water, 68
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Recapture of water after use, 35

Reductions of appropriative elaims or rights, 56

Requi rement of a "watercourse", 31-34

Reservoirs, 62-64

Return flow, 34

Re-use of waters & re-capture, 35

Reservations under the 1973 Water Use Act, 79-80

Reserved water rights of the federal government and
I ndi ans, 103-117

R parian rights, 16

Runof f, Montana wat ers, Appendi x, 122

Senate Bill 876, 1-14

Statutes affecting public use, 73-81

Statutory appropriations, 47

Storage of water, 62-64

Streamadj udi cati on under the 1973 Montana Witer Use Act,6,7
Streamadj udi cati on under Senate Bill # 76,1-14

Tenporary transfer of water right, 68

Lhited States, Acquisition, 40
Use, changes in, 64-66
"UWse rights" under pre-1973 | aw, 47

Vste, 34

"Watercourse', 31-34

Vét er Devel opnent Program 97

Vit er neasurenents, 55, 56

VWt er, physical occurrence, Appendix, 122
Vter rights Systens, 16-28

What waters can be appropriated, 31-39
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