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CHAPTER 1. INTRODUCTION 

The evolution of water law in Montana since territorial 

days in the last century has been like the evolution of 

civilization: slow, occasional spurts of progress, and 

finally, rapid change that boggles the mind of even an 

ardent follower of the law. In fact, during the decade of 

the 19701s, changes were wrought in Montana water law that 

many water law and water resource professionals thought 

impossible.' Not only was a permit and centralized filing 

system adopted for the first time, but machinery was set in 

motion that began the process of adjudicating prior water 

rights, and a procedure was established to "reserve" water 

that is unique in the nation. 2 

Coupled with recent radical changes in Montana's water 

law have been increasing pressures on our water resources. 

Potential energy development in the West, agricultural water 

needs, an increasing population, a growing recognition of 

environmental and instream values, claims by the federal 

government and Indian tribes, and demands by downstream 

states have all raised the specter of a massive "water grab" 

on Montana's most valuable renewable resource. Indeed, it 

was largely as the result of such pressures that the water 

1. E.g., see Haren, Water Rims Uoder the Law of Montana, 10 Mont. L. Rev. 13, 23 
(1949), wherein Mr. Ho*ard W. Hemm, then a p rac t i c ing  a t torney in  Choteau, Montana, 
said, "A mrprehensive water cnde was introduced a t  t h e  1917 se s s ion  of t h e  Montana 
Legislature, but failed of passage. It is doubtful t h a t  fu tu re  attempts w i l l  be more 
s%Cce?.s?ul, for Mmtena has bea-~ the only s t a t e  without such a code s ince  1919 and may 
prefer i t s  decentralized system." The carprehensive water code envisioned by Mr. Heman 
W i K  f i n a l l y  enacted in 1973. 

2.  Water Use Act of 1973, n o w  codified i n  T i t l e  85, Chapter 2, * A ,  a s  amended by 
subseqwnt legislation. 



law In 1:ontana was fina! l y  broucht into the 20th century. 

Eecause of the raLiL ckange in the law, and the 

pressures placed upon the y,;ater resources in the state, a 

need has arisen, in t?le opinion of the author, for a 

publication which adequately explains the water law system 

now in effect in Flontana, and which is designed for use 

primarily by professionals, including lawyers, engineers, 

hydrologists, and water riqhts specialists. It is 

recognized that many authoritative and still helpful sources 

of information on Montana water law have been published in 

the past, from law review articles to pamphlets by the 

Department of Natural Resources and Conservation (DNRC). 4 

And, as of this writing, a knowledgeable water law attorney 

in Bozeman is in the process of publishing a most useful 

water law book oriented toward the "nonprofessional"--the 

farmer, rancher, and everyday water user. However, there 

does not exist an up-to-date, comprehensive, legal treatment 

of Montana water law for the water rights practitioner. 

This handbook attempts to fill that void. 

The author has drawn upon his years of experience as a 

state government lawyer/adrninistrator specializing in 

natural resource law and policy and helping formulate the 

recent evolution of water law in the state, and now as a 

practicing attorney, in the completion of this handbook. 

3. The author recognizes  t h a t  t h e r e  s t i l l  e x i s t s  a s u b s t a n t i a l  number o f  g r o u p s  
and i i d i v i d u a l s  t h a t  don ' t  share  the  view t h a t  Montana's watpr law qas  been nudernized o r  
t h a t  change was e v m  necessary. The aLlt?or, noweve1 , naKes no a p o l o g i e s  f o r  h i s  own 
o p i n i m  on t h i s  sub jec t .  

4. Professor  A 1  Stone a t  t h e  Univers i ty  of Montana School of Law, who i s  p r o b a b l y  
M t a n a ' s  foremost au thor i ty  on water law, has  wr i t t en  seve ra l  law rev iew a r t i c l e s  and 
published o the r  ma te r i a l s  of  m n s i d e r a b l e  use t o  the  p r a c t i t i o n e r .  Most o f  t h e s e  a r e  
l i s t e d  i? t h e  Sibliography. 

- . a L *  '-I,v~+anir. ir Droqress. 5 .  Sabol ,  Water and Water ? i g h +  . - -'- '- 



Hopefully, this experience has provided a unique knowledge 

and insight which will contribute to its usefulness and 

value. A conscientious attempt has been made to present the 

material contained herein as objectively as possible; where 

the author's opinion has intentionally crept in, it is so 

stated. 

The contents are arranged in such a manner that one can 

find out basically what one needs to know about a particular 

subject by reading the applicable section or sections 

without reading the entire handbook. References are made to 

other sections where necessary. Forms, statutes, rules, 

etc., are provided in the back of the handbook for handy 

reference. However, the author cautions that novices to 

water law, and experienced professionals in complicated 

situations, should check the "Table of Contents" to be sure 

that all relevant material has been reviewed. 

This handbook will be used in conjunction with a water 

law seminar sponsored by the State Bar of Montana in 

Missoula on October 23, 1981. Seminar participants were - 
asked to submit outlines of their presentations in readable 

form for inclusion in the handbook--hence, the tab entitled 

"Seminar Outlines." 

Finally, a "Bibliography" of water law material is also 

inserted at the back of this handbook. The water law 

practitioner should find this list useful in further 

research on a particular subject. In the author's opinion, 

the seven-volume set by Clark e~titled iJaters and Water 

Rigllts and published by the Allen S r . i t h  Company is now 



the authoritative work on water law in general. In fact, 

the format of this handbook substantially follows the format 

of Clark's treatise to enable the water law practitioner to 

readily find his broader, more comprehensive treatment of a 

water law subject. 



CHAPTER 2. THE APPROPRIATION DOCTRINE IN MONTANA 

2.1. Historical Background and Statement of the Doctrine a 
It is often said that, to understand the present, one f a 

must first understand the past. This often trite statement 

cannot be closer to the truth than it is regarding 

understanding Montana's present water law. 

As has been pointed out in "Chapter 1, Introduction," 

Montana's water law has undergone radical changes in recent 

years. These changes will be discussed in detail throughout 

this handbook. However, the basic, underlying foundation 

upon which Montana's water law rests remains unchanged. 

This foundation is known as the Appropriation Doctrine. The 

basic principles of the Doctrine still apply, even though 

significant changes have been made in the procedure to 

acquire a water right, change a water right, transfer a 

water right, or adjudicate a water right; procedure has 

changed, but not much of the substance. This fact must be 

- 
kept in mind, particularly when considering the adjudication 

of water rights established before July 1, 1973 (hereinafter 

called "pre-July 1, 1973, water rights"), which is discussed 

in Chapter 6. 

There are essentially two systems of water law in the 1 
United States--the riparian system and the appropriation 

system--both of which have their origins in common law. The 

riparian system, or ~ i ~ a r i a n  Doctrine, never has applied in 
' / 

Montana, or at least it hasn't applied since 1865. 6 

6. The doctrine that the f i r s t  a p p r o p r i a t o r  of  wa te r  f o r  m i n i n g  p u r p o s e s  is  

5 



However, it applies in varying degrees in neighboring 

states, and therefore is mentioned to point out the contrast 

to Montana's water law system. 

Under the Riparian Doctrine in its pure form, only 

owners of land adjacent to a stream (hence, "riparian" 

owners) can use water. All such landowners share the water 

regardless of when they first acquired the land, their use 

must be rea~onable,~ and they each have an equal equal right 

to the water. 

On the other hand, the Appropriation Doctrine, also 

called the Prior Appropriation Doctrine or the Colorado 

Doctrine, recognizes the priority of water rights, or the 

order in time in which they were originally acquired. In 

water-short periods, appropriators having earlier or prior 

(senior) rights can use the water first, before later 

(junior) appropriators. In addition, the limit or quantity 

of the appropriator's right depends upon the amount of water 

necessary for beneficial use, regardless of the amount of 

water in the stream or other source. These concepts will be 

discussed in more detail later in this Chapter. 

enti t led t o  the waters of a strean as wains t  subsequent ~ppropr ia tors  without ma te r i a l  
interruption in the flow thereof, or in quantity or quality, is fully recognized.. . .and I 
apply t h i s  doctrine to  the case in hand." Atchison v. Peterson, 1 Mont. 561, 569 (1892),  
aff 'd,  87 U.S. 507 (1874). However, m e  of the parties i n  Atchison a s se r t ed  r i p a r i a n  
rights t o  water, nor did they in any o the r  Montana Supreme Court case  u n t i l  1921 i n  
Mettler v. Ames Realty Co., 61 Mont. 152, 201 P. 702 (1921). when, a f t e r  c i t i n g  seve ra l  
s ta tu tes  enacted by the Legislature and previous cour t  dec i s ions  which ru led  out t h e  
riparian doctrine i n  obiter dictun, the rnatter was enphatically laid t o  res t  as follows: 
"Our conclusion is that  the camnon-law doctrine of r iparian rights has never prevailed in  
Montana since the enactment of the Bmack s ta tu tes  i n  1865...." Mettler, at  170-71. The 
practitioner nust be careful not t o  confuse riparian water r i g h t s  with o ther  r i p a r i a n  
r ights  which do exist  i n  Montana, such as rights t o  accretion, Rode v. Rollwitz, 60 Mont. 
481, 199 P. 688 (1921). access ,  wharfage navigat ion ,  or r e c r e a t i o n .  See  a l s o  
Confederated Salish & Kootenai Tribes v. N m ,  380 F. w. 452, af f 'd ,  534 F.2d 1376, 
cert .  denied, 429 U.S. 929 (1976), which held that  the riparian landowners on Flathead 
Lake have a right of access t o  the l ake ,  and the  r i g h t  t o  bui ld  docks t o  gain such 
access. 

7. See, e.g., Morris v. Bean, 146 F. 423, af f 'd ,  159 F. 651, 221 U.S 485 (1908) a 



Water r i g h t s  acquired under t h e  Appropr ia t ion D o c t r i n e  

a r e  s o m e t i m e s  r e f e r r e d  t o  a s  " a p p r o p r i a t i v e  r i g h t s . "  

Appropr ia t ive  r i g h t s  a r e  l e g a l l y  p r o t e c t e d  p r o p e r t y  r i g h t s ,  

and may be e i t h e r  inchoate  o r  p e r f e c t e d .  But a p p r o p r i a t i v e  

r i g h t s  on ly  g ive  t h e  h o l d e r s  t h e r e o f  t h e  r i g h t  t o  u s e  t h e  

w a t e r ,  n o t  ownersh ip  of t h e  w a t e r .  Thus,  a p p r o p r i a t i v e  

r i g h t s  a r e  usuf ruc tuary  i n  n a t u r e .  8 

I t  is  commonly thought t h a t  t h e  Appropr ia t ion D o c t r i n e  

has  i t s  o r i g i n  i n  t h e  f r o n t i e r  days of mining i n  t h e  West.  

This  is only  p a r t l y  t r u e .  The e a r l y  S p a n i s h  c o l o n i s t s  i n  

t h e  Southwest and t h e  f i r s t  Mormons i n  Utah i n d e p e n d e n t l y  

developed t h e  r u l e  o r  custom t h a t  t h e  f i r s t  p e r s o n  t o  u s e  

w a t e r  had  t h e  f i r s t  r i g h t  t o  u s e  i t  a g a i n  f r o m  t h e n c e  

forward. '  There i s  even some s p e c u l a t i o n  t h a t  t h e  D o c t r i n e  

o r i g i n a l l y  developed c e n t u r i e s  e a r l i e r  i n  t h e  Middle E a s t .  10 

However, t h e  g r e a t e s t  impe tus  f o r  t h e  D o c t r i n e  came from 

t h e  customs developed by miners d u r i n g  t h e  C a l i f o r n i a  g o l d  
L 

rush ,  who i n  t u r n  may have acqu i red  t h e  same t r a d i t i o n s  o f  

"mining freedom" from Germanic miners i n  t h e  Middle Ages. 

W h a t e v e r  t h e  a c t u a l  o r i g i n  o f  t h e  D o c t r i n e ,  i t  

r e p r e s e n t e d  a  p r a c t i c a l  approach t o  o r d e r l y  water use i n  t h e  

e a r l y  days  of t h e  West-- it made no s e n s e  t o  r e q u i r e  m i n e r s  

f e d e r a l  c o u r t  c a s e  i n v o l v i n g  wate r  r i g h t s  d i s p u t e s  between Montana a n d  Wyoming 
appropriators .  

8. See,  e.g., Allen v. Pet r i ck ,  69 Mont. 373, 222 P. 451 (1924) (appropr ia to r  d o e s  
not own water ,  but has r i g h t  of owndership i n  its use only);  Brennan v. Jones, 101 M0nt. 
550, 55 P.2d 697 (1936) (same). See a l so  Mont. Const. of 1972, art. I X ,  sec. 3 (3 ) ,  which 
a s s e r t s  ownership by t h e  s t a t e  of  a l l  s u r f a c e ,  underground,  f l o o d ,  and a t m o s p h e r i c  
waters. Even before t h e  1972 C o n s t i t u t i o n  was adop ted ,  t h e  s t a t e  a l r e a d y  owned t h e  
waters of  t h e  s t a t e .  See Marks v. Hiiger, 262 F. M2 (7920); M&tfer v. Wes R e a l t y ,  61 
Mont. 152, 201 P. 702 (1921); Rock Creek Ditch & F l m  Co. v. M i l l e r ,  9 3  Mont. 248,  17 
P.2d 1074 (1933) (waters a re  pub l ic i  j u r i s ) .  

9. 1 Clark, Waters and Water R i m t s ,  sec. 15.1 (1967). 
10. I d .  



and irrigators to own land along streams before they could 

use water from them, and it seemed equitable to give the 

first person putting the water to use a superior right to 

that water. Eventually, the courts and Congress recognized 

such customs, and they grew into the status of enforceable 

law under our country's legal system. 11 

Today, only the Appropriation Doctrine is applied by 

eight states: Arizona, Colorado, Idaho, Montana, Nevada, New 

Mexico, Utah, and Wyoming. In all these states, there is a 

close relationship between the adoption of the Doctrine and 

the original development of those states through mining. 

2.2. The Effect of the Water Use Act of 1973 and Other 
Statutes on the Doctrine 

Like the other seven Western states that apply the 

Appropriation Doctrine, Montana has modified the Doctrine in 

its pure form. Statutes governing the calculation of the 

priority date of a water right, which waters are subject to 

appropriation, and the definition of "beneficial use," as 

well as court decisions on the "duty" of water (the amount 

of water necessary for a particular purpose), have all 

affected to one degree or another Montana's application of 

the Doctrine. All of these variations will be discussed in 

detail later in this chapter. 

1 1 .  Act of 1866, 14 Stat. 251, 30 U.S.C. sec, 51. This Act recognized the customs 
sd usages of the miners mj confinned appropriations of water on the public lands of the 
Unites States. I t  was followed by the Desert Land Act of 1877 which provided that 
settlers Of Western lands awld use water under the law of prior appropriation. 43 
U.S.C. sec. 321; 19 Stat. 379. 



The Water Use Act of 1973, l2 which basically 

establishes administrative procedures for acquiring, 

changing, and transferring water rights, has had some effect 

on the Doctrine. For example, the priority date of a water 

right acquired by permit under the Act (with some 

exceptions) is now the date an application for the permit is 

received by the administering agency, the Department of 

Natural Resources and conservation.13 The Act also expanded 

the application of the Doctrine to waters not previously 

subject to it. 14 

Passage of this Act, however has not substantially 

impacted the Doctrine. If anything, the Water Use Act has 

actually made the Doctrine even more important because of 

the water rights adjudication system established initially 

in 1973 and subsequently modified in 1979. Pre-July 1, 

1973, water rights (termed "existing rights" by the ~ c t l ~ ) ,  

with some exceptions, must be claimed and adjudicated 

through a special system of water courts. In addition, 

the 1972 Montana Constitution provides that "[all1 existing 

rights to the use of any waters for any useful or beneficial 

purpose are hereby recognized and confirmed. ,,I7 

12. T i t l e  85, Chapter 2 ,  MCA. 
13. 8 5 - 2 4 ( 2 ) ,  MCA. See sec. 2.7. o f  t h i s  handbook fo r  a d e t a i l e d  d i scuss ion .  
14. 84-2-102(14), WA. See secs .  2.3. and 3.2.2.2. of t h i s  handbook f o r  a d e t a i l e d  

d i s c u s s i o n .  
15. 85-2-1U2(7), MCA. 
16. See Chapter 6 f o r  a canprehensive  explanat ion of t h e  new ad jud ica t ion  system. 
17. Mont. &st. of 1972, a r t .  I X ,  3 (1 ) .  See sec. 6.3. he re in  fo r  a d i s c u s s i o n  o f  

t h e  p o s s i b l e  e f f e c t  of t h i s  p rov i s ion  on unclaimed pre- July 1 ,  1973, r i g h t s .  



Therefore, it is readily apparent that the Doctrine is 

not only alive and well, but has been given a new vigor. 18 

Pre-July 1, 1973, water rights cannot be claimed and 

adjudicated under the Water Use Act, and they cannot be 

"recognized and confirmed" under the Constitution, unless 

the nature of those rights is known--and their nature cannot 

be known unless the Appropriation Doctrine and its 

variations in Montana are thoroughly understood. 

The remainder of this chapter is devoted t o  a 

description of the various aspects and ramifications of the 

Doctrine in Montana. 

2.3. Waters Subject to Appropriation 

Perhaps one of the most confusing areas of water law is 

determining what waters are subject to appropriation, i.e., 

from what waters an appropriator can acquire water rights. 

Litigation in this area has abounded over the years, and the 

result has been unscientific and artificial distinctions 

dividing water into different classes, some of which can be 

appropriated through water rights, and others which cannot. 

Different rules have been applied to surface waters, waters 

in a watercourse, ground waters, diffused surface waters, 

percolating waters, seepage, drainage, and waste waters, 

return flow,and flood waters. The \later Use Act now largely 

abolishes these distinctions regarding the acquisition of 

new water rights, but they remain concerning water rights 

le.  hte noted water law autqori t :  ;+?to% t h a t  "d:t'-s~g? t h e  3975 Wster Jse 9 c t  
repealed mst of the  e x i s t i n c  s t a ~ ; t ~ c  3n: .uc* 2 f  :-F &Ti;: lase raw, i;a;aacxica:ly, i t  
made tha t  pre-1973 law m r e  i w o r t a ? ' ,  %re :urrent, arc n r ?  j c t ive  than  e v e r  ."  S t o n e ,  
Selected k p e c t s  o f  Mntana Y a t ~ r  .a*. r .  . ..' 'refas? ' 4 ' 5 ' .  



41th priority dates before July 1, 1973 (existing rights). 

An understanding of the old distinctions is important 

because Appropriation Doctrine law applies only to waters 

which are "appropriable," and only uses of appropriable 

water are protected as existing rights under the new 

adjudication system. 

2.3.1. Surface Waters 

The term "surface waters" is often misused and abused 

in water law. Unless qualified, the term usually means 

sources of water on the surface of the earth, a s  

distinguished from ground waters, or waters which are found 

beneath the earth's surface. Diffused surface water and, in 

most cases, see?age, ?rainage, and waste waters, return 

flow, and floc)d waters ( liscussed in secs. 2.3.3. and 2.3.5 

through 2.3.7., lnfra) are also surface waters under this 

definition, but they are listed separately herein because 

many people think of them as separate categories of water 

distinct from surface water. 4 

In general, until July 1, 1973, the effective date of 

the Water Use Act, one could acquire water rights only to 

surface waters which were part of a natural "watercourse." 

This result stemmed from early court cases which, in the 

opinion of the author, confused tort law with water rights 

law. Tort law, or the law of obstruction, provided that 

liability would be incurred for damages caused by building 

an obstruction in a watercourse, but not from building an 

obstruction outside of a watercourse to protect one's 



property by repelling water onto another's property. 
19 

Waters which had not yet reached a a watercourse were 

called vagrant surface waters, or diffused surface water. 

This distinction was then applied to water rights law by the 

court's holding that water could be appropriated under the 

Appropriation Doctrine only if it came from a 

watercourse. 20 

Defining a watercourse also became the subject of much 

litigation. In Popham v. Holloran, probably the leading 

case on the subject in Montana, the court said that a 

watercourse is:" 

'a living stream with defined banks and channel, 
not necessairly running at all times, but fed from 
other and more permanent sources than mere surface 
water' [citing LeMunyon, n. 191, which channel may 
at times be dry, so long as, to the casual glance, 
it bears the unmistakable impress of the frequent 
action of water which has flowed through it from 
time immemorial.21 

Note that the court referred to "mere surface water" as 

though this is water which is not part of a watercourse. In 

Montana, then, until July 1, 1973, water rights to waters on 

the surface of the earth could be acquired under the 

Appropriation Doctrine only by appropriation of watercourse 

waters, not other surface waters. 

The Water Use Act of 1973 changed all this by adopting 

a definition of water so broad that it covers almost any 

19. See, e.g., Fordham v. Northern Pacific Ry. Co., 30 Mwlt. 421, 76 P. 1040 (1904); 
LeWlnym v. Gallatin V a l l e y  R y .  Co., 60 Mont. 517, 199 P. 915 (1921);  Tillinger v .  
Frisbie, 138 Mont. 60, 353 P.2d 645 (1960). 

M. Pophm v. Holloran, 84 Mont. 4.42, 275 P. 1099 (1929). 
21. Id. at 450. 



water found on the surface or in the ground. 22 For 

a more thorough discussion, see see. 3.2.2.2., infra. 

2.3.2.   round Waters 

I n  the early days of the d e v e l o p m e n t  o f  t h e  

Appropriation Doctrine, no mention was made of ground 

waters, or waters which are found beneath the earth's 

surface. Eventually, the courts analogized subterranean 

streams to surface flows and applied the Doctrine to that 

source of water as well; however, a different rule was 

applied to "percolating" waters, discussed more fully in 

sec. 2.3.4., infra. 

Ryan v. Quinlan was the first case in Montana 

announcing that the Doctrine applied to ground waters, but 

only to subsurface water "flowing in defined channels 

reasonably ascertainable. "23 There was no presumption 

that any subsurface water, in whatever form it was found, 

was tributary to any stream (and therefore subject to 

appropriation); in fact, all underground water was presumed 

to be percolating water, and in order to take underground 

water out of the rules governing percolating water, it had 

to be shown that underground water flowed underground in a 

permanent, defined, and known channe 1. 24 AS one can 

imagine, this burden was as substantial one, even with 

modern hydrological techniques. 2 5 

22. 85-2-102(14), W. 
23. R y m  v. Puinlan,  45 Mt. 521, 533, 124 P. 512 (1912). 
24. Id.; McGowm v. U.S., 206 F. s q p .  439 (D. Mcnt. 1962). 
25. See Perkins v. Rr-, lie8 Pfmt. B 5 ,  423 P.m 587 (1966), i n  which P e r k i n s  was 

m a b l e  t o  p r o v e  t h a t  h e  was a p p r o p r i a t i n g  a p p r o p r i a b l e  g r o u n d w a t e r  by c o l l e c t i n g  
a p p r o p r i a b l e  s u r f a c e  water i n  potholes ,  and t hen  i n t e r c e p t i n g  t h e  water p e r c o l a t i n g  f rom 
the p o t h o l e s  i n  d r a i n  d i t c h e s  loca t ed  lower. The c o u r t  s a i d  P e r k i n s  had n o t  met t h e  
burden of  m o v i n g  t h a t  t h e  water i n t e r c e p t e d  by t h e  d r a i n  d i t c h e s  c a m  from t h e  potholes .  



In 1961 the legislature enacted the state's first 

ground-water code, providing a filing and notice system for 

declaring and acquiring water rights to "ground water. 2 6 

"Ground water" was defined to mean "any fresh water under 

the surface of the land" [emphasis added], and fresh water 

was defined to be "water fit for domestic, livestock or 

agricultural use. ,,27 Apparently, then, beginning on January 

1, 1962 (the effective date of the ground water code), one 

could acquire water rights to any kind of ground waters, 

whether or not flowing in defined channels, so long as the 

water was fit for domestic, livestock, or agricultural 

use.28 However, there have been no judicial determinations 

to date on the subject. 

The 1961 ground-water code also provided that "the 

application of ground water to a beneficial use prior to 

January 1, 1962 is hereby recognized as a water right. ,, 29 

Literally interpreted, this means that uses of ground water 

which didn't flow in defined channels, and therefore didn't 

acquire the status of water rights (e.g., the Perkins case, 

n. 25), suddenly became retroactive water rights. This 

could hardly have been the result intended. Such an 

enactment would probably be unconstitutional since it would 

retroactively insert new water rights in with previously 

valid water rights, thereby adversely affecting the priority 

26. 89-2911 e t  seq., R.C.M. 1947; r e m a n t s  remain i n  85-2-501 e t  seq., *A. 
27. 89-2911(a), R.C.Y. 194:; see current  d e f i n i t i o n  i n  85-2-501(3), WA. 
28. Does t h i s  m a n  t h a t  "unfi t"  or  unfresh water c o u l d  no t  be a p p r o p r i a t e d ?  The 

answer seems t o  be t h a t  it could be appropriated, out one couldn't acquire a water r i g h t  
. t o  it--an i n t e r e s t i n g  r e s u l t .  For a discussion of t h e  l ega l  requirements t o  f i l e  on new 

appropriat ions of fresh grgunc water a f t e r  January :, 1962, see sec.  2.5.1.2.4. 
29. 89-2912, 2.C.M. 1?4?. 



status of those rights and constituting an unconstitutional 

taking of property w i t h o u t  d u e  p r o c e s s  o f  law. 

Nevertheless, the quoted statute presents an interesting 

problem that someday should be addressed. 

As with surface water, the 1973 Water Use Act has 

probably settled the issue of what ground waters are now 

subject to appropriation by providing that water is "all 

water of the state, surface and subsurface, regardless of 

its character or manner of occurrence, including but not 

limited to geothermal water.... " 3 0  For a thorough 

discussion, see sec. 3.2.2.2., infra. 

PRACTICE NOTE: There are situations i n  w h i c h  a n  
appropriation of water from the ground is actually an 
appropriation of surface water. ~ p i c a l  examples are wells 
or pits located along lakes and streams where the water 
seeps from those sources. Because different rules and laws 
apply to surface water and ground water, the practitioner 
should be familiar with the hydrology of the area in 
quest ion. 

2.3.3. Diffused Surface Water 

As discussed in sec. 2.3. l., supra, diffused surface 

waters were not subject to appropriation under the 

Appropriation Doctrine until the Water Use Act of 1973 was 

enacted (or perhaps not until 1977--see discussion below). 

Diffused surface waters are defined as waters of short-lived 

flows and that "are spread over the ground and not 

concentrated or confined in channel flows of legal 

watercourses nor yet concentrated or confined in bodies of 

water conforming to the definition of lakes or ponds." They 

are: 



waters which, in their natural state, occur on the 

surface of the earth in places other than water- 

courses or lakes or ponds. The diffused surface 

waters may originate from any natural source. They 

may be flowing, vagrantly over broad lateral areas 

or, occasionally for brief periods, in natural 

depressions, or they may be standing in bogs or 

marshes. 3 1 

In effect, diffused surface waters under Montana case law 

are any surface waters which haven't reached a watercourse. 

In addition, under prior law diffused surface waters were 

owned by the landowner upon whose land they occurred. 3 2 

The rule that one could not acquire a water right to 

diffused waters can lead to unfair results, and creates 

vexing legal problems for the practitioner. For example, it 

is the common practice in Montana, particularly in some 

areas of the eastern part of the state, for farmers and 

ranchers to build short rows of dikes across their fields to 

capture snowmelt and rainfall (commonly called "free flow 

irrigation systems" or "spreader dikes"). Furrowing 

accomplishes the same result. Under the law pertaining 

before the Water Use Act, such systems captured diffused 

surface waters, and therefore no water rights could be 

acquired. This meant that someone uphill could put in a 

similar dike and intercept the snowmelt and runoff, thereby 

31. Doney v. Beatty, 124 Mont. 41, 51, 220 P.2d 77 (1950). (So far a s  the author can 
ascertain, the appellant in this case i s  no relation.)  

32. Rock Creek Ditch & F l m  Cn. v. Miller, 93 Mant. 248, 17 P.2d 1074 (1933). 



adversely affecting the downhill uses. Or, as happened in 

Doney v. Beatty, n. 31, a user of diffused surface waters 

could adversely affect a downstream appropriator who had a 

senior water right from a watercourse into which the 

diffused waters would normally flow. 

When the Water Use Act was enacted in 1973, it was 

thought that anyone desiring to appropriate diffused surface 

waters thereafter could do so by obtaining a permit from the 

Department of Natural Resources and Conservation, since 

appropriable waters were defined to include "all water of 

the state, surface and subsurface, regardless of its 

character or manner of occurrence.. . . 33 The Bureau of Land 
Management, however, took the position that diffused surface 

waters were still not subject to appropriation under the 
i 

water rights laws and commenced constructing several 

reservoirs on BLM-managed lands without obtaining permits 

from the Department. In some cases, these reservoirs 

adversely affected downstream appropriators. The Department 

thereupon in 1977 obtained from the legislature an amendment 

to the statute which expressly included diffused surface 

waters as appropriable waters. 3 4 

PRACTICE NOTE: The most difficult question to address under 
the diffused surface water rule is determining what to do 
under the Water Use Act, in respect to adjudication of 
pre-July 1, 1973, water rights (see Chapter 6) and acquiring 

33. 89-867(1), R.C.M. 1947, before amnded i n  1977. 
34. Including diffused surface waters as appropriable w a t e r s ,  whether i n  1973 o r  

1977, &en they weren't previously, raises the  in te res t ing  question of whether such a law 
may be ~ s t i t u t i m a l  as a taking of property without due process of law, s i n c e  p r i o r  
to 1973Cor 1977, whichever the case may be) diffused surface waters were t h e  p r o p e r t y  of  
the surface landowner. The author is of the  opinion t h a t  such would not  be  t h e  c a s e ,  
s ince t h e  s t a t u t e  only operates prospectively, snd it is doubtful t h a t  a landowner c o u l d  
o*n waters h i c h  haven't even yet occurred on h i s  land; ownership would a t t a c h  only  a t  
the instant t h e  diffused surface waters occur. 



new water right. Sho-: ! ~ l s e s  ,>f  J~ffused water be claimed 
as water rights? TechnlcnLly, they are riot water rights, as 
discussed. Therefore, should one try to acquire a permitted 
right under the Act from the Department? The author is of 
the opinion that, as soon as the practitioner becomes aware 
of a situation as described herein, he should advise the 
client to claim a water right under the adjudication system 
(assuming the deadline hasn't passed--set for January 1, 
1982, as of the date of this writing), and also to 
immediately make application for a permit (see Chapter 3), 
but to request that the Department delay processing the 
application until the status of the claim is determined by 
the water court. In this way, if the water court determines 
that the claim is invalid, the claimant will at least have 
an application pending for a new water right with a priority 
date as of the date of the application. 

2.3.4. Percolating Waters 

Percolating waters were apparently not subject to 

appropriation under the Appropriation Doctrine either, at 

least for many decades. This rule was first announced in 

Montana in the Ryan case. 3 5  Percolating waters are the 

subsurface counterpart of diffused surface waters, and are 

ground waters which are not flowing "in defined underground 

channels reasonably a~certainable."~~ Then in 1966, in 

Perkins v. Kramer, 37 the court seemed to judicially 

disapprove the rule by stating that the appropriation of 

waters percolating from potholes would result in a 

protectible water right; but this result was contingent upon 

the appropriator proving that the percolating waters 

actually reached the source of appropriation, which he 

couldn't A federal court case, McGowan v .  U n i x  

States, provided further confusion. 3 9 

35. Ryan v. Quinlan, 45 Mmt. 521, 124 2.512 ,19123. 
36. Id. a t  533. 
37. Perkins v. Krmr.  148 Mont. 355. 423 ?.2d 587 t13661. 
38. See o. 25, supra. 
39. M6 F. S w .  439 ,0 .  Vont .  ' 9 6 2 ) .  Iee ZL u c - '  .. . 2ev .  :69  ; '9633 Fcr an 

ana lys i s  of t h i s  case,  arquina that  715:"tera:?t?~ VL '31'1 q w  



As stated in sec. 2 . 3 . 2 . ,  supra, the ground-water code 

of 1961 probably abolished the percolating waters rule in 

Montana and opened such waters for acquisition of water 

rights, at least as to "fresh" waters. The Water Use Act 

quite clearly abolished the rule by providing that 

subsurface water, "regardless of its character or manner of 

occurrence," is appropriable water to which rights can be 

acquired. 4 0 

PRACTICE NOTE: The practitioner will need to address the 
same legal problems in dealing with percolating waters as 
with diffused surface waters. See PRACTICE NOTE at sec. 
2 . 3 . 3 . ,  supra.. In fact, the problems may be even more 
acute, slnce ~t is at least arguable that one could have 
acquired water rights to percolating waters under the prior 
law, given a proper factual situation (that the percolating 
waters physically reached or would have reached the source 
of appropriation). But note that not all ground-water 
rights are required to be claimed in the adjudication system 
(see sec. 6.2. , infra) , or permitted under the permit system 
(see sec . 2.1.1.5., infra ) . 

2.3.5. Seepage, Drainage, and Waste Waters 

Seepage, drainage, and waste waters are somet-imes 

treated differently from other classes of waters, and 

therefore are treated separately herein. In 1921, the 

Montana legislature amended prior statutory water law by 

specifically providing that "an appropriator may impound 

flood, seepage, and waste waters in a reservoir and thereby 

appropriate the same. Popham v. Holloran held that, 

before this amendment was made, no right could be acquired 

to such waters as against the owner who sought to recapture 

them, but, having passed beyond control of the owner, they 

became abandoned property and could be taken up and used by 

40. 85-2-102(14), WA. 
41. 89-101, R.C.M. 1947, repealed by the Water Use Act. 



the person first in the field. However, such waters could 

be appropriated only when they reached a watercourse or a 

drain ditch.42 The right to appropriate seepage and waste 

waters from a watercourse or drain ditch was not entirely 

without its problems, because the creator of the seepage or 

waste water could not be required to continue operating his 

system so that such waters would always be furnished. 
4 3 

Therefore, an appropriator of waste or seepage water from a 

watercourse or drain ditch took the risk that his supply 

might be cut off in the future. 

Today, seepage, drainage, and waste waters are clearly 

subject to appropriation under the Water Use Act. And, the 

technicality that they could be appropriated only from a 

watercourse or drain ditch has, in the opinion of the 

author, been abolished, thereby enabling a potential 

appropriator to construct his own means of collecting such 

waters. However, as in the past, the acquisition of a right 

to such waters is only good as against a junior appropriator 

of the same water: the creator of such waters cannot be 

compelled to continue furnishing them. 44 

2.3.6. Return Flow 

Return flow, like seepage and waste waters, is unused 

42. 84 Hont. 442, 275 P. 1099 (1929). Wills v. Morris, 100 Mont. 514, 50 P.2d 862 
(1935). See see. 2.3.1. for a discussioo of the term "watercourse." See a l s o  Woodward 
v. Perkins, 116 Mmt. 46, 147 P.2d 1016 (1944), which held that  seepage water along the  
bed of a stream belongs t o  the strean and may be appropriated. 

43. Pophan v. Holloran, 84 Mont. 442, 275 P. 1099 (1929); Newton v. Weiler, 87 Mont. 
164, 286 P. 133 (1930); O'Hare v. Johnson, 116 Mont. 410, 153 P.2d 888 (1945). 

44. In fact ,  waste of waters is now s ta tu tor i ly  discouraged in 85-2-114, bCA, under 
which the Department can request court orders t o  prevent waste. "Waste" i s  defined as  
t h e  "unreasonable i o s s  of water through the  design or negl igent  opera t ion  of an 
w m p r i a t i m  or water distr ibution f ac i l i t y  or the application of water to  anything but 
a beneficial use." 85-2-102(13), m. 



water that has moved through a water distribution system and 

has returned to the source of supply. However, return flow 

is sometimes thought of separately because, in the case of 

consumptive uses of water, it is water to which the 

appropriator who releases it may not have acquired a water 

right, in contrast to seepage and waste waters. In 

nonconsumptive cases, though, such as hydropower generation 

or placer mining, the appropriator does acquire a right to 

the water which is returned. 

Return flow to which no consumptive water rights have 

been acquired is subject to appropriation under the 

Appropriation Doctrine; return flow from nonconsumptive 

water rights may also be reappropriated.45 Under the prior 

law, however, as with seepage and waste water, return flow 

had to reach a watercourse before it could be appropriated. 

Today, the same rules of law apply, except that, in the 

opinion of the author, appropriation from a watercourse is 

no longer required. 

Application of the law on return flow is more difficult 

than it would seem. This is mostly because of the problem 

of determining when water is return flow and when it isn't, 

or, in other words, when it is already appropriated. In the 

case of consumptive uses, if the water returned is actually 

part of the appropriator's original water right, but not yet 

used, or used previously and then not used for a period of 

time without abandonment, such appropriator may recapture 

45. Alder Gulch Consol. Mining Co. v. Hayes, 6 Wt. 31, 9 P. 581 (1886); Gassert v .  
Noyes, 18 Mont. 216, 44 P. 959 (1896); Head v. Hale, 38 Mcnt. 302, 1CO P. 222 (1909). 



:he return flow and put it to beneficial use. 46 This, of 

course, leads one into questions of due diligence and 

abandonment, discussed in secs. 2.5.1.2.1., 2.10.1. and 

2.6.2.1. respectively, infra. If the water is not part of 

the original appropriation, then, of course, it is available 

for appropriation by others. 

Another common problem arises today when a farmer or 

rancher desires to convert from a flood irrigation system to 

a sprinkler system, expand the acreage irrigated, but divert 

the same amount of water. In many cases, such conversion 

will reduce or eliminate the return flow. If so, the 

appropriator may be proposing to consume more water than he 

is entitled to under his water right. In such cases, a 

permit must be obtained from the Department for the 

increased amount. 47 

2.3.7. Flood Waters 

Without any doubt, flood waters are subject to 

appropriation under the same rules as ordinary surface 

waters. 48 Nevertheless, it is commonly thought that flood 

waters could not or cannot be appropriated, or that 

different rules apply to the appropriation of flood waters. 

Perhaps this misconception traces back to Quigley v. 

McIntosh, a case which expressly held that flood waters were 

subject to appropriation on adjudicated streams, but which 

46. Conrow v. Huff ine ,  48 Mont. 437, 138 P. 1094 (1914); Q u i g l e y  v. McIn tosh ,  110  
Mant. 495, 103 P.2d 1067 (1940). 

47. The Department holds  t h i s  saw view. I n  f a c t ,  t h e  Depa r tmen t  h a s  i n  t h e  p a s t  
taken a r a t h e r  conse rva t ive  pos i t i on  and advised appropr i a to r s  i n  t h i s  s i t u a t i o n  t o  apply 
f o r  p e r m i t s  i n  most  c a s e s ,  even  when t h e  a p p r o p r i a t o r s  p r o b a b l y  had w a t e r  r i g h t s  
s u f f i c i e n t  f o r  what they wanted t o  do. No te ,  however ,  t h a t  even  when no p e r m i t  i s  
requ i r ed ,  approval  o f  a change i n  w a t e r  r i g h t  migh t  be .  S e e  s e c .  2.9. and C h a p t e r  4 . 
herein .  

48. Federal  Land Bank v. Morris,  112Mont .  445,  116 P.2d 1007  ( 1 9 4 1 ) .  S e e  s e c .  
2.3.1. f o r  a d i scuss ion  of t h e  r u l e s  qoverning t h e  appropr i a t ion  of w r f a c e  waters.  



nay have been xnterpreted erroneous1 { 49 The my':? s h o u l d  

now be put to rest 

Originally, of course, flood wuters which had not 

reached a watercourse were not appropriable, receiving the 

same treatment and subject to the same rules as diffused 

surface waters, seepage, drainage, and waste water, and 

return flow. 50 Today that requirement is abolished. 

2.4 Uses for Which Water Appropriated 

Under the Appropriation Doctrine the beneficial use of 

water is the basis, measure, and limit of a water right. 

Or, put another way, water can be appropriated only for a 

beneficial use. 51 The term "beneficial use" is op- 

erational--that is, it must be applied to each situation on 

a case-by-case basis. Generally, though, a beneficial use 

is any use of water which has positive benefits to the - 
appropriator, and, over the years, statutes and courts have 

defined what uses are beneficial. Today, almost any use is 

beneficial, although there may still be uses which are not. 

See sec. 2.4.5., infra. 

Other aspects of beneficial use are also discussed 

herein, including the concept of "duty," or the amount of 

water necessary for a particular purpose. See sec. 2.4.2. 

And, a distinction must be drawn between diversionary and 

nondlversionary uses, discussed in secs . 2.4.3. and 2.4.4. 

ln some si~uatlor~s, some sses of water are "preferred" over 

49. Quigley v .  e I n t o s h ,  88 Mont. 133, 290 P.  266 11930). The appropriation of flood 
waters on adjudicated streams was, of course, governed by a spec ia l  procedure, d i s c u s s e d  
a t  sec. 2.6.5. 

5 0 .  Dophm v. Hollorar ,  ?u Y v t  a*:, 275 P .  1099 '1929). 
5 ' .  Toohey v .  Cabe:; ,  24 Mort ' 7 .  52 O. 396 ' ? 9 0 0 ) ,  9ScarSon v .  Norton,  39 F .  2d 

613 (1933) .  



others, discussed in sec. 2.4.6. Finally, the uses of water 

for storage and for sale and lease are discussed in secs. 

2.4.7. and 2.4.8. 

2.4.1. Beneficial Use as the Basis, Measure, and 
Limit of the Right 

An essential element of a water right under the 

Appropriation Doctrine is that the use of water must be for 

a beneficial purpose. Montana first adopted this concept in 

the statutes in 1885, although it was part of the common law 

before then. 52 It is often said that beneficial use is the 

basis, measure, and limit of an appropriative water right. 

This means that the water right is limited by the amount of 

water that can be used beneficially. An Appropriation 

Doctrine water right therefore has an upper limit in terms 

of quantity of water that may be used. And, of course, the 

purpose of the use must always be beneficial. 

Determining whether or not a particular use of water is 

beneficial is not difficult--practically any use is. The 

author has been unable to find any cases in Montana, court 

or administrative, in which a particular use has been 

ietermined not to be beneficial.53 However, some have 

occurred in other jurisdictions, discussed at sec. 2.4.5., 

52. 89-802, R.C.M. 1947, mw repealed. For current law, see 85-2-301 M C A ,  wherein 
"[a] person mey ail& appropriate water f o r  a b e n e f i c i a l  use." "Benef ic ia l  use" is 
defined at  85-2-102(2), WA. 

53. But see Power v. Switzer, 21 Mcnt. 523, 55 P. 32 (1898), holding t h a t  allowing 
waste waters fran a danestic use t o  i r r i ga t e  a hay f ie ld  was not beneficial, because t h e  
appropriator d i d n ' t  in tend t o  i r r i g a t e  t h e  hay f i e l d  when he o r i g i n a l l y  made h i s  
q r o p r i a t i o n .  See also Toohey v. Carpbell, 24 Mont. 13, 60 P. 396 (1900),  which held 
tha t  the use of water for t h b e r  raising was mt a beneficial use, since the federa l  law 
didn't authorize raising tinber on the land in question, rtnd therefore t h e  appropr ia tor  
couldn't have legally intended such use. For cases holding tha t  a use was b e n e f i c i a l ,  
see Sayre v. Johnson, 33 Mont. 15, 81 P. 389 (1905), and State ex rel .  Silve v. D i s t r i c t  
Cwrt of Tenth Judicial Dist. in and for Judith Basin County, 105 Mont. 106, 69 P. 2d 972 
(1937). both holding that irr igation of pasture land t o  increase the growth of g ra s s  was 
beneficial. 



infra. Under today's law, a use is beneficial if it is a 

"use of water for the benefit of the appropriator, other 

persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses. @lS4 It is difficult to imagine any 

use of water under this definition that wouldn't be 

beneficial. 55 

The more difficult problem, then, in dealing with the 

concept of beneficial use is determining the quantity of 

waters attached to an appropriative water right. In 

Montana, perhaps more so than in any other Appropriation 

Doctrine state, there are all kinds or types of water 

rights, derived in various ways. See sec. 2.5., infra. But 

in a11 cases, these types of water rights are all limited by 

the amount of water needed and/or used for beneficial use. 

This is true even if the right, on paper, states a higher 

amount, and even if decreed. 5 6 

There are several rules to remember when quantifying a 

water right by beneficial use, as follows: 

(1) The right is limited to the capacity of the 

appropriation facilities, even though the 

54. ~~2-im(~), m. 
55. But see 85-2-104, W, which expressly s t a t e s  t h a t  t h e  use of water fo r  t he  

slurry transport  a f  coal is not a beneficial use. 
56. See, e.g., Ir ion v. Hyde, 107 Mont. 84, 81 P.2d 353 (1938), which held t h a t  t h e  

r i m t  o f  m appropriator may mt be measured entilcely by *hat was claimed in a n o t i c e  o f  
W w r i a t i m ,  M m a t  be measured by beneficial use over reasonable periods; Quigley v. 
McIntosh, 110 Mmt. 495, 103 P.2d 1067 (19401, which limited decreed rights to  the amunt 
of water used at the t ine  of the decree, even though th i s  amunt was l e s s  than provided 
in  the or ig inal  decree; a d  Tudter v. Misswla L i $ t  & Water Co., 77 Mont. 91, 250 P. 11 
($9261, which limited a decreed right t o  ditch capacity. 

2 5 



appropriator might need more; 5 7 

(2) If the appropriator, after due diligence, 

actually uses less than the facilities will 

accommodate, then the right is measured by 

the amount actually used; 5  8 

(3) The amount actually used is limited to the 

amount reasonably necessary (this concept is 

called "dutyn--see sec. 2 . 4 . 2 . ,  infra); 5 9 

(4) The right is limited by the appropriator's 

original intent, which may be determined 

from the amount claimed by a notice of ap- 

propriation or adjudicated in a decree; 6 0 

and 

( 5 )  The water can be used only during the period 

of actual need, and then only within the 

periods of time established by the original 

appropriation. 61 

57. See, e.g., Carron v. Wood, 10 Mont. 500, 26 P. 388 (1891) (headgate capac i ty ) ;  
Conrow v. Wffine,  48 Mt. 437, 138 P. 1094 (1914) (ditch capacity); Galahan v. Lewis, 

'105 Mont. 294, 72 P.2d 1018 (1937) (ditch capacity); Gilcrest v. Bowen, 95 Mont. 44, 24 
P.2d 141 (1933) ( f ac i l i t i e s ) ;  Holmstrun Land Co., v. Meagher County Newlan Creek Water 
Oist., -Mont.-, 36 St. Rep. 1403, 605 P.2d 1050 (1979) (capacity of d ivers ion po in t ) ;  
Wheat v. Careron,64 Mont. 494, 210 P. 761 (1922) ( d i t c h  capac i ty ) .  See a l s o  89-811, 
R.C.M. 1947, repealed. 

58. See, e.g., Conrow and Wheat, supra, n. 57; Federa l  Land Bank v. Morris, 112 
Mont. 445, 116 P.2d 1007 (1941); Spaulding v. Stone, 46 Mont. 483, 129 P. 327 (1913). 

59. See, e.g., Dern v. Tanner, 60 F.2d 626 (D. Mont. 1932); Allen v. Pe t r l ck ,  69 
Mont. 373, 222 P. 451 (1924); Conrow, supra, n. 57. 

60. See, e.g., Allen, id. (r ight limited t o  amunt claimed); Bailey v. Tintinger, 45 
Mont. 154, 122 P. 575 (1912) ( in tent ) ;  Smith v. Duff, 39 Mont. 382, 102 P. 984 (1909) 
( in tent ) ;  Marks v. Hilger, 262 F. MZ (1920) (decree). 

61. See, e.g., Dern, supra, n. 59; ( w r ~ r i a t o r  not enti t led t o  appropr ia te  water 
a t  a l l  t i e s  to  maintain wet ditches so water would flow during s torms) ;  Quigley v. 
McIntosh, 110 Mont. 495, 103 P.2d 1067 (1940) (appropriator not ent i t led  by decreed r i @ t  
to  absolutely uiinterrupted flow a t  all hours or days); G a l i p r  v. M u l t y ,  80 Mmt. 339, 
2.9 P. 401 (1927) (evidence deemed sufficient to  establish a r ight t o  appropriate only m 
certain dates);  Smlth v. Duff, 39 Mont. 382, 102 P. 984 (1909) (mining r i g h t  c a n ' t  be 
changed to  use for irr igation exercised at  different periods). 



To s t a t e  t h e  a p p l i c a t i o n  of t h e s e  r u l e s  more s imply ,  t h e  

quan t i t y  of water a t t ached  t o  a  water  r i g h t  i s  l i m i t e d  i n  

t ime  and volume by t h e  c a p a c i t y  of  t h e  a p p r o p r i a t i o n  

f a c i l i t i e s ,  a c t u a l  use ,  a c t u a l  need, o r  o r i g i n a l  i n t e n t ,  

whichever i s  l e s s .  

Today, i n  the  au tho r ' s  opinion,  t h e s e  r u l e s  a r e  s t i l l  

f i rmly  entrenched i n  our water law system. Under t h e  Water 

Use Act,  a  permit must now be obtained i n  most cases f o r  new 

water r i gh t s .  A permit, however, on ly  g i v e s  t h e  p e r m i t t e e  

an inchoa te  r i g h t ,  a  r i g h t  which must s t i l l  be p e r f e c t e d  

according t o  t he  terms of the  permit. Once it is per fec ted ,  

t he  appropr ia tor  i s  issued a  C e r t i f i c a t e  of Water R igh t .  6 2 

The r u l e s  d i s c u s s e d  above  w i l l  b e  a p p l i e d  when t h e  

i, Department of Naturua l  Resources i s s u e s  t h e  p e r m i t  and  

c e r t i f i c a t e  . 
2 . 4 . 2 .  Duty of Water 

"Duty of water" i s  the term used t o  descr ibe t h e  amount 

of water  needed f o r  a  p a r t i c u l a r  bene f i c i a l  use. The higher  

the  duty,  the  l e s s  water is needed. Obviously, t h e  d u t y  of 

water w i l l  vary from locat ion t o  l o c a t i o n ,  and w i l l  depend 

on seve ra l  circumstances, including s o i l  condi t ions ,  method 

of conveyance, topography, and cl imate.  The general purpose 

of the r u l e  o f  d u t y  o f  w a t e r  i s  t o  promote  e f f e c t i v e  

u t i l i z a t i o n  and conse rva t ion  of w a t e r ,  wh i l e  a t  t h e  same 

t ime r easonab ly  accomplishing t h e  purpose of use o f  t h e  

water.  

I n  Montana t h e  court  has adopted a r u l e  of thumb t h a t  

62. A c e r t i f i c a t e  w i l l  not actual ly be issued f o r  p e r m i t t e d  a p p r o p r i a t i o n s  u n t i l  
a f t e r  t h e  adjudicat ion of ex i s t ing  water r i g h t s  has  been canpleted. 85-2-315(2), MCA. 

2 7 



one miner's inch of water per acre is about right for 

irrigation purposes. 63 But this standard may be varied 

where the evidence shows that different amounts are needed. 

In fact, in several instances the court has been more 

generous.64 The system of irrigation in common use in the 

locality, if reasonable and proper under existing 

conditions, is to be taken as the real standard, although a 

more economical method might be adopted. 65 AS the supreme 

Court has said: "Emphasis should be placed upon economy of 

use. But economy should not be insisted upon to such an 

extent as to imperil success. "66 

There are no statutory standards of duty in Montana, 

although there are in many states. The Department, however, 

may set such standards in the permits it issues,67 and the 

water courts must in effect adopt duty standards when they 

adjudicate existing rights under the adjudication system. 6 8 

In addition, "waste" of water is discouraged. 6 9 

2.4.3. Diversionary Uses 

Diversionary uses of water are uses resulting from some 

man-made diversion of the water from the source of supply. 

At the beginning of the Appropriation Doctrine and through 

the decades thereafter, a physical diversion or impoundment 

8. CDnmr v. bbtfine, 48 Mmt. 437, 138 P. 1094 (1914). 
64. So?, e.g., Allen v. Petrick, 69 Wart. 373, 222 P. 451 (1924); Boehler v .  Boyer , 

72 Mmt. 472, 234 P. 1086 (1925) (two miner's inches in rocky and gravelly m i l ) ;  Worden 
v. Aleunder, 108 Cblt. 208, 90 P.2d 160 (1939). 

65. Worden, id. 
66. Id. at 380. 
61. 82-2-312, MCA. 
68. See Appendix Cc, the Preliminary Decree of exist ing water r i gh t s  i n  t h e  Powder 

River basin, *hi& adopts standards of cbty for tha t  basin (1.5 acre-feet per 100 head of 
cattle per year, .75 acre-feet per scre for f r e e  flow i r r i g a t i o n  systems t h a t  do not 
provide tor  portding, and 1.5 =re-feet per acre per ca lendar  year f o r  r a t e r  spreading , 
system tJmt all- for p m k d  coverage). 

69. 85-2-114, HCA; 82-2-312, *A. 



of the water was required in order for one to acquire a 

water right. The same seemed to be true in Montana. 70 The 

reason for this rule is probably traceable to the notion of 

capture, emphasized in the early law. 7 1 

One case in Montana, Paradise Rainbow v. Fish and Game 

Commission, decided in 1966 before the Water Use Act was 

enacted, intimated that it might be possible under the 

proper set of facts for the public to have acquired an 

"instream" water right for recreational use of the water. 7 2 

In fact, one noted authority questions whether it was ever 

true that, to obtain a water right, there must be a 

diversion.73 Indeed, hydropower generation is certainly a 

recognized use of water (which may involve a man-made 

facility, but not a diversion). And, cattle drinking 

straight from a stream has been recognized in Nevada as a 

valid right.74 Therefore, it would seem that whether or not 

a diversion was required is still an unsettled question in 

Montana. 

Whether or not a diversion is required under the new 

law (Water Use Act) is also unsettled. The Act seems to 

contemplate a diversion when it provides that a person may 

not appropriate water except as provided in the Act, 75 and 

defines "appropriate" to mean "divert, impound, or withdraw 

70. See, e .g . ,  Wray v. Tingley, M Mant. 260, 50 P. 723 (1897); Warren v. Senecal, 
71 Writ. 210, 228 P. 71 (1924); Wheat v. Cameron, 64 Mont. 494, 210 P.  761 (1922);  
Sherlock v. Greaves, 106 Mont. 206, 76 P.2d 87 (1938); 89-810, R.C.M. 1947. 

71. 5 Clark, Waters Water Ri@ts, sec. 409.2 (1972). 
72. 148 Mant. 412, 421 P.2d 717 (1966). 
73. Stone, Legal Background on Recreational Use of Montana Waters, 32 Mont. L. Rev. 

1, 13 (1971). 
74. Steptoe Live Stock Co. v. Gulley, 53 Nev. 163, 295 P. 772 (1931). 
75. 85-2-301, HCA. 



(including by stock for stock water) a quantity of 

water.. . . " 7 6  And, the Department of Natural Resources 

and Conservation has interpreted the Act in this manner. On 

the other hand, the Act was intended to carry forward 

existing law except where expressly amended, and existing 

l a w ,  a s  d i s c u s s e d  a b o v e ,  may h a v e  allowed f o r  

nondiversionary water rights. It should also be noted that 

instream uses are expressly provided for in the case of 

reservations of water by subdivisions of government. 
7 7 

2.4.4. Instream Uses 

As noted in sec. 2.4.3., supra, Appropriation Doctrine 

law seems to require a diversion of water for one to obtain 

a water right. But, as also noted, some already recognized 

uses, such as hydropower generation, are sometimes 

nondiversionary, although still usually developed (such as i 

by impoundment). And, if Montana follows Nevada precedent, 

stock watering directly from a stream will be recognized as 

a valid water right. 7 8 

Under today's law, political subdivisions of the state 
t 

. and state and federal agencies can acquire instream water 

rights through water reservations. 79 The statutes are not 

entirely clear regardingwhether pr'ivate instream rights can 

be acquired. See discussion at sec., 2 . 4 . 3 . ,  supra. 

PRACTICE NOTE: Instream stock-water uses may be claimed as 
valid water rights under the adjudication system now in 
progress. See Chapter 6. However, instream stock-water 
uses are exempt from the adjudication system.80 

76. 65-2-102(1), *A. 
77. 85-2-316, K A .  See sec. 3.2.2.7. for de ta i l ed  discussion. 
78. Steptoe, q r a ,  n. 74 
79. 5upra, n. 77. 
80. 65-2-7222, WA. 



2.4.5. Nonbeneficial Uses 

No Montana court cases or administrative decisions have 

been found by the author which have determined that a 

particular use of water, se, was not beneficial. Two 

cases held uses not to be beneficial because the uses were 

not within the appropriator ' s original intent--hence, not 

part of the water right. See n. 53. Given the definition 

of beneficial use in today's statutes, it is difficult to 

conceive of a use that would not be beneficial. The only 

use of water which is not beneficial under Montana law is 

the slurry transportation of coal, which use thus is 

expressly prohibited by the statutes. 
8 2 

It is possible, though, that some uses could be found 

to be nonbeneficial. An Idaho case found winter flooding to 
i 

promote an icecap t o  provide m o i s t u r e  ret-tion 

n~nbeneficial.~~ It is not uncommon in Montana for farmers 

and ranchers to flood irrigate their fields in the late 

fall, thereby creating early moisture for growth after the 

spring thaw. Apparently, it is also a nonbeneficial use of 

water in California to flood out (exterminate) gophers and 

squirrels during the winter in a water short area. 84 

2.4.6. Preferred Uses 

A preferred use of water is a use of water that has a 

higher value than some other beneficial use of water--i . e., 

81. 85-2-102(2), WA, def in ing  b e n e f i c i a l  use  as  "a use of water fo r  t h e  b e n e f i t  o f  
t h e  appropr i a to r ,  o ther  persons,  o r  t h e  pub l i c ,  including but not l imi t ed  t o  a g r i c u l t u r a l  
( inc lud ing  s tock wa te r ) ,  d a n e s t i c ,  f i s h  and w i l d l i f e ,  i n d u s t r i a l ,  i r r i g a t i o n ,  m i n i n g ,  
m m i c i p a l ,  power, aKt r e c r e a t i o n a l  uses." 

82. 85-2-104, WA. 
83. Blaine County Inv. Co. v. Mays, 49 Idaho 766, 291 P. 1055 (1930). 
-54. Tulare  I r r i g .  D i s t .  v. Lindsay-Strattnmre I r r i g .  O i s t . ,  3 Cal. 2d 489 ,  45  P.2d 

972 (1935). 



a higher preference has the first use of the water, 

regardless of its priority date. As can be seen, the concept 

of preferred uses is directly contrary to a pure form of 

Appropriation Doctrine water rights, which depend on their 

priority. See sec. 2.1., supra. In some instances, 

including in the statutes, certain beneficial uses are given 

"priority" over other uses. Technically, this terminology 

is incorrect--priority refers to the relative date of a 

water right, while preference refers to a higher valued use, 

regardless of priority. 

Under modern law, there are really three general 

classes of preferences. The first is a true preference, in 

which a water right for a certain use may be exercised 

before any other rights, irrespective of those rights, and 

without compensation. Such rights exist in Montana, 

discussed in this section, infra. The second is a preferred 

use that is exercised by compensation to the owners of lower 

valued rights; in effect, the lower valued rights are 

condemned. This type of preference also exists in Montana. 

A third type of preference system exists where an 

administrative agency is given the discretion to choose 

among competing uses in granting applications for permits to 

use water, under legislative guidelines. Such a system does 

not exist in this state,85 although the courts may have this 

authority in connection with "Murphy" rights. See sec. 

2.5.1.2.3., infra. 

85. Delqpting to  the Department the authority to  deny permits i f  they are not in  
the "plblic interest* might have this  effect.  Such legislation has been introduced twice 
since 1973 md defeated. In 1979 legislation setting cp a true preference system on the 
Yellcustone drainaqe w a s  introduced md also defeated after passing the Senate. 



It is commonly believed that in Montana domestic use of 

water has first preference. This belief is not true, at 

least not entirely. But preferences for some uses, under 

certain conditions, have been established in this state. 

The practitioner should be aware of these, as discussed 

below, since they do impose variations on Montana's "first 

in time, first in right" water right system. 

Under 7-13-4405, MCA, cities and towns may condemn 

water rights for water supplies for municipal and domestic 

water systems. In addition, the Department can condemn 

water rights for the construction, operation, and 

maintenance of state-owned water projects. The Montana 

Supreme Court, however, has held that at least in the case 

of cities and towns, the use must be shown in court to be a 

"more necessary" use. 87 Nevertheless, such powers in effect 

grant a type of preference, especially since the power to 

condemn water rights is not delegated under state law to 

anyone else. 88 

When the ground water code was enacted in 1961, rights 

to surface water where the date of appropriation preceded 

January 1, 1962, were given "priority" over all prior or 

subsequent ground water rights. This is a most 

interesting statute. On its surface, this provision 

86. 8 5 - i - m ( i ) ,  m. 
87 City of Helena v. Rqan, 26 Mont. 452, 68 P. 798 (1902); Carlson v. Helena, 39 

Mont. 82, 102 P. 39 (1909); Cove I r r iga t ion  Co. v. Yellowstone Ditch Co., 139 Mont. 281, 
362 P.2d 543 (1961). 

88. Unless, of course, water r ights  are condmed as an incident to  the condennation 
of l d ,  a water r ight being appurtenance. See sec. 2.8. See a l s o  85-9-410, MCA, 
authorizing a m s e r v a n c y  d i s t r i c t  t o  condemn water r i g h t s  a s  an inc ident  t o  land 

I condemrat ion. 
89. 89-2912, R.C.M. 1947, now repealed ,  but " e x i s t i n g  r i g h t s "  ( i n c l u d i n g ,  

presunsbly, preference r i m t s )  preserved by Mont. Cmst. of 1972, art. IX, sec. 3(1) ,  and 
the  Wster Use Act, 85-2-107 e t  seq., WA. 



retroactively gives all surface water rights with priority 

dates before January 1, 1962, preference over all ground 

water rights with priority dates before January 1, 1962; all 

of a sudden, a surface water right with a December 31, 1961, 

priority date has preference over an 1866 ground water 

right, that it didn't have before. See sec. 2.3.2., supra. 

And, this is accomplished in "true preference" form. 

Obviously, this statute has serious constitutional problems, 

because water rights are (or can be) adversely affected by 

injecting unexpected and unknown water rights into the 

appropriation scheme--a taking of property without 

compensation. To the author's knowledge, the statute is 

totally ignored (probably because nobody knows about it). 

If it is ever tested in court, it is likely that the court 

will either rule it unconstitutional, or require the payment 

of compensation in its exercise. 

Another provision of the current ground water statutes 

provides for the establishment of a preference system by 

order of the Board of Natural Resources and Conservation in 

"controlled ground water areas. The preferences can be 

imposed on existing rights to withdraw ground water, with 

domestic and livestock uses having first preference. This 

provision is also of dubious constitutionality unless 

compensation is provided for a d v e r s e l y  affected 

appropriative water rights. There is only one controlled 

ground water area in the state, near Terry, Montana, which 

was established before this provision was enacted. 91 

90. 85-2-507(4)(~)~ K A .  
91. See 89-2915, R.C.M. 1947, fo r  former s t a t u t e  which gave domestic use f i r s t  

preference in a controlled ground water area. 



In 1951, pursuant to a statute enacted in 1921, 92 

the legislature approved the impoundment of waters on the 

Clark Fork River in Montana by the Cabinet Gorge dam in 

Idaho. The approval included the condition that any 

"present or future appropriations of water in the watershed 

in the state of Montana for irrigation and domestic use 

above said dam shall have priority over water for power use 

at said dam."93 Irrigation and domestic uses on the Clark 

Fork drainage in Montana thus have preference of use over 

one water right for hydropower generation in Idaho. This 

provision also raises some interesting questions, too 

lengthy to discuss here. 

There is a preference system now in effect on the 

f*% 

Yellowstone River drainage. Under a statute enacted in 

1974, reservations of water in the Yellowstone drainage by 

state and federal agencies and political subdizsions of the 

state were given a "preferred use" over water rights that 

might be acquired pursuant to certain applications for 

permits to appropriate water in the drainage having earlier 

priority dates.94 The statute was a part of the so-called 

"Yellowstone Moratorium'' which resulted from concerns that 

permit applications for industrial use of water in the 

Yellowstone drainage, if ultimately approved, would 

foreclose options for using the water for other purposes. 

In December 1978, the Board of Natural Resources and 

Conservation approved a series of water reservations which, 

92. 85-1-121, M3A. 
93. 85-1-122, K A .  
94. 85-2-603(2), K A .  



according to the statute, have preference of use over the 

rights to appropriate water pursuant to the permits. To 

date, none of the permits have been approved by the 

Department. 95 

The only other preference system relates to "Murphy" 

instream water rights held by the Department of Fish, 

Wildlife, and Parks on certain "blue ribbon" trout streams. 

See sec. 2.5.1.2.3. for a discussion of these rights and 

their preference of use. 

2.4.7. Storage 

Both the 1889 and 1972 Montana Constitutions and the 

Montana statutes and case law have contemplated and 

encouraged the storage or impoundment of water. Art. 111, 

sec. 15 of the 1889 Constitution, and Article IX, sec. 3(2) 

of the 1972 Constitution provide that reservoir sites "shall 

be held to be a public use." The effect of these provisions 

has been to provide that reservoir sites may be condemned by 

anyone constructing a reservoir; they do not mean that 

storage of water is a beneficial use per E.  96 Former 

section 89-801, R.C.M. 1947, provided that flood, seepage, 

and waste waters may be impounded in a re~ervoir,'~ and 

section 85-2-305, MCA, part of the Water Use Act, provides 

that anyone intending to appropriate water by means of a 

reservoir must obtain a permit from the Department. 

95. The pennit applications to which the preference applies are those for a flow 
rate greater than 20 Nbic feet per second, or for the storage of 14,000 acre-feet or 
more. 85-2-602(1), MCA.  There were seven applications; several have since been 
wiwawn. 

96. Farmers Mion O i l  Co. v. Anderson, 129 Mnt. 580, 291 P.2d 604 (1955). 
97. See also 85-2-414 and 85-15-101, MCA, both of which contemplate reservoir 

construction. See also Donich v. Johnson, 77 Mont. 229, 250 P. 963 (1926) crd Jeffers v .  
Mntana Power Co., 68 Mnt. 114, 217 P. 652 (1923) for cases encouraging the storage of 
water. 



There is some doubt whether mere storage of water, by 

itself, is a beneficial use, and therefore a water right. 

All the statutes and case law on the subject seem to require 

that the stored water must ultimately be put to some 

beneficial use, such as irrigation or hydropower generation, 

in order for a water right to exist. The use of stored 

water for recreation purposes, such as boating, fishing, 

swimming, and the raising of trout, would also probably 

fulfill this requirement .98 It would seem most incongruous 

for one to have a water right for merely storing water, when 

the water isn't used for anything, or even intended for use. 

Of course, stored water may be put to beneficial use over a 

period of time by the exercise of "due diligence,"" or 

within the period of time allowed by the Department in a 

permit. 100 

A more difficult problem relates to the operation of 

storage reservoirs, or, more accurately, the rights and 

responsibilities of the reservoir owner under his water 

right. Obviously, as with any other appropriative water 

right, junior water rights in connection with storage must 

give way to water rights of senior appropriators. Thus, 

junior reservoir owners must release stored water to senior 

appropriators when they need water, but only to the extent 

that the "natural flows'' of the stream are maintained: a 

senior appropriator cannot take advantage of "developed" 

water which increases the water supply beyond the natural 

i' 
98. See, e.g., Osnes Livestock Co. v. Warren, 103 Mont. 284, 62 P.2d 206 (1936) and 

Paradise R a i n b o w  v. Fish ad Garr C m . ,  148 Mont. 412, 421 P.2d 717 (1966). 
99. See Set. 2.5.1.2.1. 

1CU. See sec. 3.2.2.5.5. 



condition of the stream. On the other side of the coin, 

a senior right reservoir owner must also release "natural 

flow" waters to junior appropriators if the senior's water 

rights are fulfilled; a reservoir owner is not entitled to 

divert water to his reservoir to make up for seepage losses 

and evaporation and to keep a certain amount of water moving 

through the reservoir at a time when junior appropriators 

are being deprived of full or even partial use of their 

rights. lo2 This means that the reservoir owner must 

install an outlet at his dam. 103 

Reservoir owners are entitled to construct and maintain 

reservoirs capable of holding more water than would be 

required for irrigation in any one year in order to retain 

an extra supply during wet years for use in dry years. The 

amount of this "carryover" supply, however, has not been 

precisely defined. lo4 Federal Land Bank v. Morris lo5 held 

that the reservoir owner may store the amount he has a 

right to use in any given year, and also any additional 

amount that others do not have the right to use and that 

would otherwise go to "waste." Furthermore, it seems fairly 

settled that a reservoir owner is entitled to only one 

filling of his reservoir per year. lo6 The author is aware 

of several situations where dam owners fill more than once a 

101. Gwym v. Ci ty  of  Phi l ipsburg,  156 Mont. 194, 478 P.2d 855 (1970); Donich v. 
Johnson, 77 Mont. 229, 250 P. 963 (1926). 

102. Id. See a l s o  Whited v. Helena Water Works Co., 151 Mont. 443, 444 P.2d 301 
(1968). 

103. I r i o n  v. Hyde, 107 Mont. 84, 81 P.2d 353 (1938). The Department a s  a m a t t e r  Of 
course  r e q u i r e s  such o u t l e t s  i n  most of  i t s  r e s e r v o i r  p e r m i t s ,  even  i f  t h e  e x p e n s e  
s u b s t a n t i a l l y  inc reases  t h e  cos t  of  t h e  r e s e r v o i r  construct ion.  

104. Federal  Land Bank v. Morris, 1?2 Mont. 4 4 5 ,  716 P.2d 1007 (1941). 
105. Id. 
106. Id. 



year, a practice that probably could be enjoined by a junior 

appropriator. However, in a federal case which was reversed 

on jurisdictional grounds, it has been held that the Montana 

Power Company was entitled to continuous fillings throughout 

the year for its hydropower reservoirs on the Missouri 

River. 107 

For more discussion of the rights of senior and junior 

appropriators, see sec. 2 . 7 . 2 . ,  in£ ra. 

Finally, although outside the scope of this book, it is 

worthy of note that reservoir owners bear a substantial 

burden for liability for damages in the operation and 

maintenance of their reservoirs. 108 

2.4.8. Sale and Lease 

Under the Appropriation Doctrine in Montana, water may 

be stored or otherwise appropriated and sold by the 

appropriator to water purchasers for beneficial use. log on 

the other hand, an owner of an appropriative water right who - 
has no use for the water under his right cannot sell the 

unused water to other users. 'lo This makes sense, since 

under the Doctrine an appropriator not needing the water 

must make it available to junior appropriators (see sec. 

2.4.1., supra); selling the unneeded water would subvert the 

107. Montana Power Co. v. Broadwater-Missouri Water Users Ass'n, 50 F. Supp. 4, 
rev'd, 139 F.2d 998 (D. Mont. 1942). 

109. See, e.g., Richland County v. Anderson, 129 Mont. 559, 291 P.2d 267 (1956); 
Walsh v. East Butte Copper Mining Co., 66 Mont. 592, 214 P. 641 (1923); Wilh i t e  v. 
Bill ings & Eastern Montana Power Co., 39 Mont. 1, 101 P. 168 (1909). But see J e f f e r s  v. 
Montana Power Co., 68 Mont. 114, 217 P. 652 (1923). 

109. Mrmt. Const. of 1889, ar t .  111, sec. 15; Moot. Const. of 1972, a r t .  IX, s ec .  
3(2) ;  85-2-415, K A ;  Bailey v. Tintirtger, 45 Monk. 154, 122 P. 575 (1912); Sher lock v. 
Greaves, 106 Mont. 206, 76 P.2d 87 (1938). 

110. Creek v. B o z m  Water Works Co., 15 Mmt. 121, 38 P. 459 (1894); Brennan v. 
Jones, 101 m t .  550, 55 P.2d 697 (1936); Custer v. Missoula Public Service Co., 91 Wt. 
136, 6 P.2d 131 (1931); Galahan v. Lewis, 105 Mmt. 294, 72 P.2d 1018 (1937); Galiger  v. 
McNulty, 80 Mont. 339, 260 P. 401 (1927). 



DoctrAne. The distinction between selling water as a part 

of the right and selling water not needed under a right is a 

question of the original purpose of use--if an appropriator 

intended (or receives a permit) to appropriate and sell 

water, he may do so; if not, he may not. One caveat: the 

purpose of use can be changed from direct use to sale of the 

water, if the requirements of changing water rights are met. 

See sec. 2.9. and Chapter 4, infra. 

Apparently, water can also be leased, although this is 

not a common practice. Both the 1889 and 1972 Constitutions 

refer to the "rent" of water, as do the cases. The 

same rules stated above for the sale of water would apply to 

the lease of water as well. 

2.5. Acquisition of Water Rights 

Until July 1, 1973, when the Water Use Act became 

effective, an appropriator could acquire (that is, initiate 

and obtain) a water right in Montana in several ways, 

governed either by common law or by statute. Indeed, the 

methods to acquire water rights were so numerous that today 

it is difficult to ascertain what kind of water rights an 

appropriator might own. The problem becomes particularly 

important when claims of those rights are made pursuant to 

the adjudication system now under way in Montana, discussed 

in Chapter 6, infra. Each method had its own peculiar 

rules: failure to comply with the rules sometimes resulted 

in no right at all, or in acquisition of a different type of 

right than the appropriator thought he was obtaining, which 

111 .  kpra, n. 109. 
112. LCDamell v. Huffine, 44 Mont. 411, 120 P. 792 (1912); Sher lock v. Greaves, 

slqra, n. 109. 



in turn sometimes resulted in loss of priority. After July 

1, 1973, there has been only one way to acquire a new water 

right: compliance with the procedures specified in the Water 

Use Act. All of these methods are described in detail in 

the remainder of this section. 

2.5.1. Rights Acquired Before July 1, 1973 

2.5.1.1. Use Rights 

Under the Appropriation Doctrine as it originally 

developed, one could acquire a legally protectible water 

right by merely diverting the water and putting it to a 

beneficial use. Such rights are referred to as "use 

rights." No recording or filing of any kind was required. 

Acquisition of water rights in this manner quickly lead to 

confusion and disputes, since there was no record of 

existing rights. Consequently, most Western states, some in 

the last century with Wyoming being the first, established 

statutory permitting and recording systems to amass records 

of existing water rights. Montana took some initial steps 

attempting to document water rights, all of which generally 

failed and which are discussed infra. Use rights could be 

obtained in Montana until July 1, 1973, when that method was 

finally abolished. 113 

As one can imagine, permitting the acquisition of water 

rights by the use method for all those years now presents a 

rather serious problem, the magnitude of which was not 

realized until the adjudication of water rights was begun by 

the Department of Natural Resources and Conservation in the 

Powder River basin in southeastern Montana in 1974, pursuant 



to the newly enacted Water Use Act. In that proceeding, 

some 60 to 70 percent of the water rights declared, and 

discovered by the Department, are use rights. This 

percentage is probably indicative of the situation in the 

rest of the state, except in areas where water rights were 

hotly contested and eventually adjudicated by the courts. 

Use rights, of course, still exist, and must be claimed 

pursuant to the adjudication system now in progress. It is 

therefore important, given the number of these rights in the 

state, that the practitioner understands the nature of a use 

right. 
There are two types of use rights in Montana--those 

established before 1885 (hereinafter called "pre-1885") and 

those established after (hereinafter called "post-1885"). 

The only difference between the two is the method of 

establishing their priority dates, discussed infra in this 

section. The essential elements of a use right were the 

completion of the appropriation facilities with reasonable 

diligence, diversion of the water, and the application of 

the water to a beneficial use. 'l4 There is some question 

whether an actual "diversion" was required. See sec. 

2.4.3., supra. See also sec. 2.4., supra, for a discussion 

of beneficial use in general. What was "reasonable 

diligence" is also uncertain. See sec. 2.5.1.2.1., infra. 

2.5.1.1.1. Pre-1885 

Prior to the 1885 legislative enactment of a posting 

and notice procedure for acquisition of water rights (see 

114. Maynard v. Watkins, 55 Mont. 54, 173 P. 551 (1918); M i d k i f f  v. ~ i n c h e l o e ,  127 

Mont. 324, 263 P.2d 976 (1954); Wrris v. Bean, 146 F .  423, a f f ' d ,  159 F. 651 and 221 
U.S. 485 (1908); shamnel V.  vogl, 144 ~ m t .  354, 396 P.2d 103 (1964); Wheat v. Cameron, 
64 Mont. 494, 210 P. 761 (1922); Clausen v. Annington, 123 Mt. 1, 212 P.2d 440 (1950). 



sec. 2.5.1.2.1., infra), a use right had a priority date as 

of the date physical work on the diversion facility was 

commenced. If the elements of the appropriation were met, 

i-e., facility completed with reasonable diligence, 

diversion of the water, and application to a beneficial use, 

the priority date would relate back to the time of 

commencement of the construction of the facility. This was 

called the "doctrine of relation back. "'I5 If two potential 

appropriators were constructing diversion facilities at the 

same time, the one who commenced his facility first got the 

prior right, even if the other used the water first. 116 

PRACTICE NOTE: Claimants of pre-1885 water rights should try 
to determine priority dates according to the above rule, if 
at a11 possible, since the difference between the date of 
commencement of work on a facility and the date of first 
beneficial use of the water can be substantial, and 
therefore important if intervening rights exist. 

2.5.1.1.2. Post-1885 
L 

Post-1885 use rights have different priority dates than 

pre-1885 use rights, i.e., their priority dates are 

calculated differently. The legislature, in 1885, enacted a 

statutory posting and notice procedure which regulated the 

acquisition of water rights. See sec. 2.5.1.2.1., infra. 

Twelve years thereafter, in a leading Montana water case, 

the statute was interpreted as establishing new rules for 

the application of the doctrine of relation back, discussed 

in sec. 2.5.1.1.1., supra. The court held that, thereafter, 

115. W o o h  v. Garringer, 1 Mont. 535 (1871 );  k r r a y  v. Tingley, 20 Mont. 260, 50 P. 
723 (1897); Maynard v. Watkins, 55 Mont. 54, 173 P. 551 (1918); Wri@t v. Cruse, 37 Wt. 
177, 45 P. 370 I1908). Under t h i s  r u l e  it was p r e s m d  by t h e  c o u r t s  t h a t  comnencing 
work on a d i t c h  or  other  appropriat ion f a c i l i t y  c o n s t i t u t e d  s u f f i c i e n t  n o t i c e  t o  t h e  
world t h a t  a? appropriator was on t h e  scene, and t h e r e a f t e r  everyone took w a t e r  s u b j e c t  
t o  such no t ice .  

116. W r r a y  a i d  Wright, id .  



only by complying with the statute could one take advantage 

of the doctrine, except that under the statute the priority 

date would then relate back to the date of posting 

notice.117 In addition, the courts said that the statutory 

procedure was not the exclusive method to acquire a water 

right, but that one could still acquire a right by use. 

However, since the statute regulated the doctrine of 

relation back, rights acquired thereafter without compliance 

with the statute would date from the date of first 

beneficial use of the water, not from the date of 

commencement of construction. 118 

2.5.1.2. Filed Rights 

The term "filed rights" as used herein refers to water 

rights that could be obtained only by compliance with 

statutory procedures involving the filing of certain 

documents. Notices of appropriation filed pursuant to the 

1885 statute described in sec. 2.5.1.2.1., infra, are the 

most common in this category, but there are others. Each of 

the types of filed rights is described below. 

2.5.1.2.1. Notices of Appropriation--1885 
Rights 

In 1885 the Legislature enacted a statutory water right 

filing system essentially adopted from a similar system in 

~a1ifornia.l'~ The system involved the posting of a notice 

at the intended point of diversion, and the subsequent 

filing of a "notice of appropriation" with the county clerk 

and recorder. By compliance with the procedures set forth 

117. Murray, id .  
118. Id. ; Wselshell Valley Farming & Livestock Co. v. Ccoley, 86 Mont. 276, 283 P .  

213 (1929); Clausen v. Anntngton, 123 Mmt. 1 ,  212 P.2d 440 (1950). 
119. 89-810 t o  812, R.C.M. 1947, repealed by the Water Use Act. 



in the statutes, an appropriator acquired a water right 

dating from the date of posting the notice at the point of 

diversion. Water rights acquired under this system are 

variously referred to as "filed rights, " "appropriative 

rights," and "statutory rights." All of these terms are 

somewhat misnomers, since there are other types of filed and , 
, statutory rights, and all rights acquired under the 

Appropriation Doctrine are appropriative rights. Herein, 

they will be referred to as "1885 filed rights. " 

Today, 1885 filed rights exist everywhere in the state. 

Other than use rights (see discussion at sec. 2.5.1.1., 

supra ) , they probably constitute the largest number of 

rights, and, of course, they must be claimed under the 

adjudication system in progress. Compliance with the 
i 

statutes proved to be hazardous at times, and the hazards 

must be remembered when claiming such rights pursuant to the 

adjudication system. Because of these hazards and the 

substantial number of these rights, they deserve an extended 

discussion. 

As enacted in 1885, and as it remained unchanged until 

its repeal in 1973 by the Water Use Act, the 1885 statutory 

procedure provided as follows: 

(1) A notice must be posted at the point of 

intended diversion stating the quantity of 

claimed, the purpose and place of intended 

use, the size and means of diversion, and 

the name of the appropriator ; 

(2) Within 20 days after the date of appropria- 



tion specified in the posting, a verified 

notice of appropriation must be filed with 

the county clerk and recorder in the county 

in which the appropriation is made, stating 

the same facts as contained in the posting, 

and also the name or description of the 

stream and a description of the point of 

diversion; 

(3) Within 40 days after posting the notice, 

the appropriator must proceed to "p~osecute 

the excavation or construction" of the appro- 

priation facilities; and 

(4) The appropriator must prosecute the construc- 

tion with "reasonable diligence" to comple- 

tion. 120 

Although the language used in the law was seemingly 

mandatory, the Montana Supreme Court in Murray v. Tingley 
121 

held that compliance with the above procedure was optional, 

and its basic purpose was to regulate the doctrine of 

relation back. See sec. 2.5.1.1.2., supra. 

Before discussing compliance with the 1885 law itself, 

some basic rules should be noted relating to water rights 

acquired under it. The priority date of the right is the 

date of posting the notice. See sec. 2.5.1.1.2., supra. 

The water must be used for a beneficial purpose. See sec. 

2.4.1., supra. The statute could not be used on 

"adjudicated" streams after 1921. See sec. 2.5.1.3., infra. 

120. Id. See "Statutes and Rules" i n  back of this  handbook for the carplete text. 
121. Supra, n. 115. 



F a i l u r e  t o  comply wi th  t h e  procedures  r e s u l t e d  i n  a  u s e  

r i g h t .  See s e c .  2 . 5 . 1 . 1 . 2 . ,  s u p r a .  I n  a d d i t i o n ,  t h e  

s t a t u t e  covered "waters  of a  r i v e r ,  o r  s t r e a m ,  r a v i n e ,  

c o u l e e ,  s p r i n g ,  l a k e ,  o r  o t h e r  n a t u r a l  s o u r c e  o f  

s u p p l y . .  . . T h i s  a p p a r e n t l y  m e a n t  w a t e r s  i n  a  

wa te rcour se .  See s e c .  2 .3 .1 ,  sup ra .  A q u e s t i o n  a r i s e s  

regarding whether it a l so  covered ground waters,  s i n c e  t h e y  

a r e  a  "natural  source of supply." The au tho r  i s  unaware of 

any f i l i n g s  made pursuant t o  the law fo r  ground w a t e r s .  I n  

a l l  p robab i l i t y ,  however, the  law covers only surface waters 

under the doc t r ine  of ejusdem g e n e r i s .  123 A water  r i g h t  

o b t a i n e d  under t h e  s t a t u t e  could n o t  exceed  t h e  amount 

c l a imed .  124 I f  t h e  " d i t c h  o r  flume" was i n a d e q u a t e  t o  

convey the  amount of water claimed in  the no t i ce ,  t h e  r i g h t  
I 

i 
was l imi ted  t o  t he  capaci ty of the  d i t ch  or  flume. 125 And, 

t h e  a p p r o p r i a t i o n  became c o m p l e t e  when t h e  d i t c h  was 

completed, before water was ac tua l ly  put t o  use. 
126 

Appropriators attempting t o  come under the s t a t u t e  had 

t o  follow the  out l ined  procedures f a i r l y  s t r i c t l y  i n  o r d e r  

t o  bene f i t  by it. Several cour t  c a s e s  a r o s e  which r e s u l t e d  

i n  r i g h t s  under t he  law being held inva l id .  In  f a c t ,  i f  t he  

no t i ce  of appropr ia t ion  was executed o r  f i l e d  i n p r o p e r l y ,  

o f t en  it was held t h a t  the  not ice was void fo r  a l l  purposes, 

and could not be introduced as  evidence. 127 This presents  a  

122. 89-810, R.C.M. 1947. 
123. Aleksich v. I n d u s t r i a l  Accident Fund, 116 Moot. 127, 151 P.2d 1016 (1944). 
124. Allen v. Pe t r i ck ,  69 Mont. 373, 2-22 P. 451 (1924). 
125. 89-811, R.C.M. 1947. See a l s o  sec. 2.4.1. 
126. Bailey v. T in t inger ,  45 Mont. 154, 122 P. 575 (1912). 
127. Supra ,  n. 124; Galahan v. Lewis, 105 Mont. 294, 72 P.2d 1018 (1937)  (no  

i; ev iden t ia ry  value i n  proving t h e  m u n t  or  date  of an appropriat ion) .  But see Swee t land  
v. Olson, 11 Mont. 27, 27 P. 339 (1891) halding t h a t  a no t ice  f i l e d  b e f o r e  t h e  s t a t u t e  
authorizing it was enacted can be admitted a s  evidence of in ten t .  But s e e  a l s o  G i l c r e s t  
v. Bowen, 95 Mont. 44, 24 P.2d 141 (1933), s t a t i n g ,  i n  ob i te r  d i c t a ,  t h a t  t h i s  r u l e  i s  
dubious. 



particularly difficult problem today when a claimant of a 

water right under the new adjudication system attempts to 

prove his rights by attaching an invalid notice to his 

claim. See sec. 6.4 .2 . ,  infra. If the statute was complied 

with, however, the notice became prima facie evidence of the 

fact; atated therein. 128 

Posting the notice at the point of intended diversion 

was the first step. Proving that this was actually done for 

older water rights could be impossible, since the notice has 

probably vanished. Fortunately, the court decisions have 

surprisingly treated this condition lightly, or not at all. 

One case held that the date of appropriation stated in a 

valid notice (step 2) is prima facie presumed to be the date 

of posting.129 This has the effect of presuming that there 

was a posting as of the date of appropriation, thereby 

giving the right a priority date. The author has found no 

Montana case dealing with the substance of the posted 

notice, or the location of its posting. This is probably 

because the notice of appropriation is treated as a kind of 

substitute for the posted notice--once a notice is filed, 

it's really not important whether or not there was a posted 

notice. One wonders, however, if many 1885 filed rights 

might be in jeopardy for the appropriator's failure to have 

made a pooting, or to prove that it occurred. 

The form and substance of the notice of appropriation 

has created substantially more litiqation. Quite clearly, 

128. 89-814, R.C.M. 1947; Anderson v. SpearUDrgan Livestock Co., 107 Mont. 18, 79 
P.2d 667 (1938); Vidal v. Kensler, 100 Mcmt. 592, 51 P.2d 235 (1935);  Wills v. Morris, 
100 Mart. 514, 50 P.2d 862 (1935). 

129. W s s l s h e l l  Valley Farming & Livestock Co. v. Cooley, 86 Mont. 276, 283 P. 213 
(1929). 



the notice must state with a fair amount of precision the 

facts required in the statute, and it must be verified 

properly and recorded within the 20-day time period. If 

it's not, it will likely be invalid. Several cases have 

thrown out notices that weren't recorded on time. 130 1n 

another case, the notice was verified by a notary public who 

also happened to be one of two partners in the firm making 

the appropriation, and the brother of the partner signing 

the notice. No good, said the court. 13' In still another 

case, the notice didn't describe the land that was to be 

irrigated, and it was ruled inadmissible. 132 A notice 

recorded by a successor to the original appropriator is also 

invalid, because the statement as to the date o f  

appropriation is hearsay. 133 And, if the verification does 
i 

not contain a statement that the matters and facts contained 

in the notice are true, as required by the statute, the 

notice is invalid. 134 

Some notices with minor deficiencies have passed the 

courts' muster. A notice which specified two creeks, one a 

tributary to another, as the source of supply was held to be 

. valid, although one couldn't tell from reading the notice 

how much water of the 2,500 miner's inches claimed came from 

each creek. 135 The court adroitly solved this problem, 

130. See. e.a.. Galahan v. Lewis. 105 Mont. 294. 72 P.2d 1018 (19371; Allen v. 
Petrick, 69 kt: 373, 222 P. 451 (1924); and ~o lms t r& Land Co., Inc. v. Magher County 
Newlan Creek Water Dist., -mt.-, 36 St. Rep. 1403, 605 P.2d 1060 (1979). 

131. SLpra, n. 129. 
132. steams v. Benedict, 126 Mmt. 272, 247 P.2d 656 (1952). Although t h i s  case  

i nxrcemed a notice h ich  was recorded before the 1885 law was enacted, the  r e s u l t  would 
t be the same for a post-1885 notice. 

133. Geary v. Harper, 92 Mont. 242, 12 P.2d 276 (1932). 
134. Sharmel v. Vogl, 144 Wt. 354, 396 P.2d 103 (1964). 
135. Floyd v. Boulder F l m  k Merchantile Co., 11 Mnt.  435, 28 P. 450 (1892). 



apparently with no basis, by ordering that the appropriator 

take water from the tributary first, but only up to a total 

appropriation of 500 miners inches. Other cases, taken as a 

whole, stand for the proposition that notices containing 

dates of appropriation referring only to a month or year, 

but not the exact date, are valid, but that the last day of 

the period stated w i l l  b e  fixed a s  t h e  d a t e  o f  

appropriation.136 Earlier dates can be fixed if there are 

no intervening rights. 137 

There are only two Montana cases, both of them recent, 

involving the third step in perfecting an 1885 filed right, 

i.e., proceeding to prosecute the excavation or construction 

of the appropriation facility within 40 days. 13' 1n one 

case, the court held that actual on-site excavation or 

construction within the 40-day period was not required, but 

that the statute required a steady, ongoing effort in good 

faith to prosecute construction. Filing lawsuits, drilling 

test holes, securing licenses, and drawing up preliminary 

engineering plans are evidence of such a steady, ongoing 

effort in good faith for a large construction project. 139 

The more difficult problem comes in ascertaining 

"reasonable diligence" in prosecuting to completion the 

construction of the ditch or other facility under the fourth 

136. Missoula L i @ t  & Water Co. v. Hughes, 106 Mont. 355, 77 P.2d 1041 (1938); Vidal, 
supra, n. 128. See t h e  Preliminary Decree on the Powder River basin i n  Appendix Cc f o r  
t h e  appl icat ion of the  r u l e  by t h e  wa te r  mas te r  and wate r  judge t o  d e c l a r a t i o n s  of  
e x i s t i n g  water r i g h t s  f i l e d  i n  t h a t  proceeding. 

137. W o n a l d  v. Lannen, 19 Mont. 78,  47 P. 648 (1897).  The d a t e  o f  p r i o r i t y  
obviously doesn ' t  matter i f  the re  a re  no intervening r igh t s .  However, t h i s  p r a c t i c e  may 
prove t o  be very r i sky ,  where the re  a re  thousands of r i g h t s  on a source of supply and the  
water is scarce,  s ince  the re  might be intervening r i g h t s  miles away. 

138. Montana Department of Natural Resources and Conservation v. I n t a k e  Water Co., 
171 mt. 416, 559 D.2d 1110 (1976): Holmstran ~ m d  CO., Im. v. Meagher County Newlan 
Creek Water Dist., Mont.-, 36 S t .  Rep. 1403, 605 P.2d 10M) (1979). 

139. holm st ran,^. 



step. Reasonable diligence, sometimes called "due 
i 

diligence", is also a factor in perfecting a use right. See 

sec. 2.5.1.1., supra. However, there the term is usually 

used in connection with putting the water to use. 

Therefore, this discussion applies to both situations, 

although more litigation has arisen concerning 1885 filed 

rights. 

Reasonable diligence depends upon the circumstances of 

each case. 140 The size and economics of the project seem to 

be the most important factors. But the cases are somewhat 

inconsistent. In one case the appropriator took 33 years to 

construct, during that period, a series of little dikes from 

the stream across his land--not a large project. The court 

held the appropriation valid (by use), but cut him off when 

a subsequent appropriator came along in the 33rd year. 14 1 

Taking 13 years was deemed too long in another case, 142 but 

an equivalent length of time (exactly how long can't be 

determined from the case) was proper in a third.143 It 

would seem to be reasonable diligence to take one and 

one-half years to construct a one and one-half mile ditch, 

and four years to build an eight-mile canal, as the court 

140. Montana Department of  Natural Resources and Conservation, id. The nwrt q u o t e s  
with approval t h e  following from 6 Clark, Waters and Water Righ t s ,  s e c .  514.1, a t  308, 
309: "What c o n s t i t u t e s  due d i l igence  is a question of f a c t  t o  be determined by t h e  court  
i n  each case. Diligence does r n t  r equ i re  musua l  or  ex t raord inary  e f f o r t ,  b u t  it d o e s  
r e q u i r e  a s t e a d y  a p p l i c a t i o n  o f  e f f o r t - - t h a t  e f f o r t  t h a t  is u s u a l ,  o r d i n a r y  a n d  
reasonable under  t h e  c i r c u m s t a n c e s .  ... So l o n g  as t h e  a p p l i c a n t  p r o s e c u t e s  t h e  
construct ion of works i n  good f a i t h  w i t h  a s t e a d y  e f f o r t ,  he s h a l l  be h e l d  t o  have 
prosecuted with di l igence."  

141. Midkiff v. Kincheloe, 127 Mmt. 324, 263 P.2d 976 (1954) .  The i s s u e  of due  
d i l igence  does not seem t o  be an i r p o r t a n t  one i n  t h i s  case. 

i 142. Miles v. Butte E l e c t r i c  & Power Co., 32 Kmt. 56,  79 P. 2 9  (1905), but t h e  case 
may have turned on other  points ,  e.g., t h a t  the  appropriator  d idn ' t  own t h e  l a n d  h e  was 
i r r i g a t i n g ,  and was apparently speculat ing.  

143. Arnold v. Passavant, 19 Mmt. 575, 49 P. 40 (1897). 



has so held. 144 

A related problem is the question of due diligence in 

putting water to beneficial use once the facility has been 

constructed with due diligence under the statute. As noted 

previously, an appropriation under an 1885 filed right is 

deemed completed when the ditch or other appropriation works 

are completed, even if the water hasn't yet been put to 

beneficial use. However, water must eventually be put to 

use, with due diligence, or the right is lost. Whether the 

right is lost because it wasn't fully perfected, or by 

abandonment for nonuse is not clear. But, at least in the 

case of an appropriator who is in the business of selling 

water, the appropriation is complete when the appropriator 

is ready and able to sell the water, even if there are no 

takers. 145 

The concept of due diligence must not be forgotten when 

claiming 1885 filed rights and use rights under the 

adjudication system now in progress. As can be seen from 

the discussion above, it is entirely possible, indeed 

likely, that many of these rights have not yet been fully 

utilized. Or, put another way, although such rights 

ultimately depend on beneficial use, the total beneficial 

use may not have been yet completed. The key factor is 

determining the intent of the original appropriator. 14' For 

example, if he intended to irrigate 1,000 acres, but only 

144. krderson v. SpearHorgm Livestock Co., 107 Mont . 18, 79 P.2d 667 (1938) and 
Bailey v. Tintinger, 45 Mmt. 154, 122 P. 575 (1912), respectively. 

145. Bailey, i d .  See also Holmstran Land Co. v. MeaQer County Newlan Creek Water 
Dist., -Mmt. 36 St. Rep. 1403, 605 P.2d 1050 (1979) md Irion v. Hyde, 107 Mont. 
W, 81 P.2d 3537438). 

146. Bailey, id. ; W t h  v. Duff, 39 Hont. 382, 102, P. 9FM (1909). 



500 have been irrigated to date, it is possible that an 
I 

unperfected right to irrigate 1,000 acres exists, providing 

that due diligence has been exercised up to this point. i 

Intent is ascertained by looking at the circumstances at the 
I 

time of the original appropriation;147 1885 notices of 
I 
1 

i 
I 

appropriation are obviously important in determining such 1 
i 

intent. 1 
Due diligence considerations also arise w h e n  

appropriators with existing water rights desire to expand 

their beneficial uses, such as by adding additional acreage 

for irrigation. In some cases the appropriator might be 

able to do so by utilizing his existing rights, rather than 

by obtaining a new permit from the Department of Natural I 
Resources and Conservation. I 
PRACTICE NOTE: Given the tendency of the courts to rule in 
tavor of due diligence, the practitioner should give serious 
consideration to relying on the concept in borderline 
situations. If in doubt, always lean on the side of due 
diligence when claiming existing water rights under the 
adjudication system. 

2.5.1.2.2. Notices of Appropriation on 
State Water Projects 

A hybrid of the 1885 filed rights law can be found in 

the case of state-owned water development projects. The 

state, acting through the former Water Conservation Board 

(the predecessor of the Department of Natural Resources and 

Conservation), was authorized to file a "declaration" or I 
f 

notice of its intention to store, divert, or control the I 
unappropriated waters of a particular body, stream, or 1 
source of water with the county clerk and recorder, stating 

i' 

147. Id. 1 
L 



essentially the same facts as required in the 1885 law. The 

right vested on the date of filing the declaration. The 

state was required to commence actual construction within 

four years from this date. 148 

Many of these rights exist today on several of the 

state's water projects. Some were assigned to other 

entities. 149 

2.5.1.2.3. Instream "Murphy" Rights 

An unusual type of filed rights in Montana are the 

so-called "Murphy" rights which claim instream flows for the 

preservation of fish and wildlife habitat on certain blue 

ribbon trout streams. 150 The streams and the reaches 

covered were named in the statute providing for those 

rights. 151 

The law provided that these rights, similar to 1885 

filed rights in form, were to be filed by the Fish and Game 

Commission. Several filings were actually made by the 

Commission. However, they differed in some respects. 

First, as mentioned, they w,ere made for instream 

beneficial uses. See sec. 2.4.4., supra. Secondly, they 

have "priority of right over other uses until the district 

court in which lies the major portions of such stream or 

streams shall determine that such waters are needed for a 

148. 89-121, R.C.M. 1947, repealed by the Water U s e  Act; enacted in 1933. 
149. See, e.g., Holmstran Land Co. v. Meagher County Newlan Creek Water Dist., 

Mont. , 36 St. Rep. 1403, 605 P.2d 10M) (1979). 
150. A s  fa r  as the author can determine, t h i s  n m  originated from Jams Posewitz, a 

current and long-time enployee of the Department of Fish, Wildlife md Parks. The name 
ammenurates Jams E. Murphy, a lawyer i n  Ka l i spe l l  and sponsor of t he  l e g i s l a t i o n  
creating the basis of the ri$ts. 

151. 89-301(2), R.C.M. 1947, now repealed;  see  compilers '  notes  i n  t h e  1977 
Cunulative S u p p l m t  t o  Volure 6, Part 1 of t h e  1947 Revised Codes of Montana fo r  a 
reprint of the statute.  



use determined by said court to be more beneficial to the 

public. This provision appears to grant such rights 

preference of use over prior rights, which is of dubious 

constitutionality without compensation.153 See sec. 2.4.6., 

supra. On the other hand, the district courts apparently 

could change such preference by finding another use more 

beneficial to the pubic. Whether this power was transferred 

to the water courts is an open question. See sec. 6.5. l., 

infra. 

The filings made pursuant to the above statute stated 

the quantity of water claimed, as required by the 

statute. 154 However, it is the author ' s opinion that these 

rights, like all others, ultimately depend on need and 

beneficial use. See secs. 2.4.1. and 2.4.2., supra. It is 

possible, therefore, that the quantities claimed exceed 

actual need. Like all other pre-July 1, 1973, water rights 

C 

(with irrelevant exceptions), they must be claimed under the 

adjudication system, described in Chapter 6, infra. 

2.5.1.2.4. Ground Water Rights Acquired 
from 1962 to 1973 

T h e  1 9 6 1  ground w a t e r  c o d e  p r o v i d e d  t h a t  

"appropriations of ground water completed on and after 

January 1, 1962....must be based upon the filing provisions 

hereafter set forth.... "155 The code went on to provide for 

the optional filing of a notice of appropriation for such 

appropriations, and the apparently mandatory filing of a 

\ ' .  : j .  

i :53.  But see 89-801.1, R.C.M. 1947, which disclaimed any e f f e c t  on ex i s t ing  water 
r l g h t s  

154. r3Y-d1.2, R.C.M. 1947. 
155. 89-2912, R.C.M. 1947. 



notice of completion, whether or not a notice of 

appropriation was filed. 15' If the appropriator filed a . 

notice of appropriation and a notice of completion, his 

priority date related back (apparently to the date of the 

first notice, although this is not made clear); if only a 

notice of completion was filed, the appropriator was 

deprived of the right to relate back. 157 Within 90 days 

after filing a notice of appropriation, the appropriator 

must have commenced actual excavation, followed by diligent 

prosecution of the construction of the well. In the case of 

uses of ground water instituted before January 1, 1962, and 

diligent!ly prosecuted to completion on or after that date, 

the date of appropriation related back to the date of 

commencement of construction, upon the filing of a notice of 

completion. Oil and gas wells appropriating water were 

exempt from the filing requirements if well logs were filed, 

and the date of appropriation in those cases was the date 

the notice of intention to drill was filed with the Oil and 

Gas Commission. 158 

The filing of post-January 1, 1962, ground water uses 

by notices of completion was deemed to be mandatory by the 

Attorney General in an official opinion. If the notice was 

not filed, no right existed, according to the opinion. 

However, the appropriator could file a notice of completion 

under the Water Use Act and obtain a right dating as of the 

1%. Wil a mt ice  of carpletion i s  f i led with respect to m y  use of ground water 
instituted after Jewary  1, 1962, m right to that use of water shall be recognized." 89- 
2913(e), R.C.H. 1947. 

157. See secs. 2.5.1.1 .l. and 2.5.1.1.2. for an explanation of the doctrine of 
relation back. 

158. 89-2913, R.C.M. 1947. 



date of such filing.15' The Attorney General's opinion was 

kssentially enacted into law by the 1981 legislature by 

amendment to the Water Use Act. 160 The amendment provides 

that the priority date of the appropriation is the date a 

notice of completion is filed, as does the Attorney 

General's opinion, but such filings are defined as existing 

rights, which in 85-2-102(7), MCA, are defined as pre-July 

1, 1973, water rights. The effect of this contradictory 

provision is not clear. 

In spite of the Attorney General's opinion and the 1981 

statutory amendment, the question of the statutory 

requirement to file on post-January 1, 1962, ground water 

appropriations remains unsettled. Ultimately, a court 

decision may be required. 

PRACTICE NOTE: Appropriators of ground water after January 
1, 1962, and before July 1, 1973 (when the law was changed 
by the Water Use Act; see Chapter 3, infra), should file a 
notice of completion with the Department of Natural 
Resources and Conservation on Form 602 (Appendix C) as soon 
as possible, and also file a claim under the adjudication 
system. In this manner, a right to use the water will be 
obtained one way or the other. 

2.5.1.3. Court-Approved Rights on 
Adjudicated Streams 

An exclusive procedure for obtaining water rights on 

adjudicated streams was enacted in 1921. Prior to that 

date, water rights could be acquired in the usual ways--an 

1885 filed right, or a use right. See secs. 2.5.1.2.1. and 

2.5.1.1., supra, respectively. Allowing appropriators to 

acquire water rights on adjudicated streams fostered 

159. 36 Op. Atty.  Gen. No. 99. 
160. 852-%(2) ,  MCA. 
161. 89-829 throum 89-838, R.C.M. 1947. 



~nsecurity for those appropriators whose rights had 

previously been adjudicated,lG2 so the 1921 law was adopted 

requiring a post-adjudication appropriator to obtain court 

approval of the appropriation. Obtaining the court's 

approval amounted to a decreed right, and it was mandatory; 

failure to comply with the statute resulted in no water 

right. 163 

The procedure was fairly elaborate. A petitior, was 

filed with the court which had to contain certain 

information about the proposed apprcpriation, Cogether with 

a map or aerial photograph showinq the proposed facilities. 

Other appropriators were served with process, and, after an 

opportunity for other appropriators to present evidence, the 

court made its decision. An approved water right was 

subject to prior decreed rights, and its priority date was 

the date of filing the petition, although the court could 

fix a later date "if the facts warrant. "164 

There was no clear statutory definition of what was an 

adjudicated stream. If interpreted broadly, the statutes 

conceivably could have meant that the entire state was 

adjudicated. One noted authority wrote that the statutes 

were "outlandishly broad," and might have been void for 

vagueness. No cases have been found in Montana which 

define when a stream was adjudicated. Because of this 

162. "Experience had shown t h a t  a f t e r  the  r i g h t s  of all the p a r t i e s  taking water f ran  
a stream had been adjudicated, a subsequent q p r o p r i a t o r  would w e a r  q m  the  scene, t ap  
the  s t rean  md ru th less ly  t ake  the  water.. . ." Anaconda Nat. Bank v. Johnson,  75 Mont 
401, 410, 244 P. 141 (1926). 

163. Anaconda Nat. Bank, id . ;  Q u i g l e y  v. McIntosh, 110 Mont. 495, 103 P.2d 1067 
(1940); Dmich v. Johnson, 77 Mont. 229, 250 P. 963 (1926); Hanson v. South S i d e  Canal  
Users' Ass'n, 167 Mont. 210, 537 P.2d 325 (1975). 

164. Supra, n. 161. 
165. Stone, Are There Any Adjudicated Streams i n  Montana?, 19 Mont. L. Rev. 19, 24, 

25 (1957). 



situation, it is extremely difficult today to determine 

whether a stream was adjudicated, and consequently whether 

the court's approval was required. Literally thousands of 

water rights are assumed to be valid in the state which in 

fact may not be because of the lack of a definition of an 

adjudicated stream. It has been suggested that "the most 

apparent and probable basis of limiting the geographical 

extent of an adjudication is economic: the effect will be 

limited to the directly affected economic area. ,,166 Or, Put 

another way, if an ap,,..priaCion was likely to adversely 

affect an adjudicated right, the stream was probably 

adjudicated. 

PRACTICE NOTE: In spite of the problem of determining when a 
stream was adjudicated, all appropriations on streams that 
might have been adjudicated should be claimed under the 
current adjudication process. The water courts will then be 

f left with deciding the issue. 

2.5.1.4. Rights on Yellowstone River 
Y 7  3 

In 1953 a statutory filing system was enacted for 

appropriations of water from the tributaries to the 

Yellowstone River which were apportioned by the Yellowstone 

River Compact. 167 See sec. 10.1.. infra. These tributaries 

are the Clarks Fork, Big Horn, Tongue, and Powder rivers. 

The law was enacted to aid in implementing the Compact by 

building a record of uses of water on such tributaries after 

the Compact went into effect (January 1, 1950). Anyone 

claiming an appropriative right to the use of any water of 

any of the four tributaries with a priority date after 

i 
January 1, 1950, was required to file a written statement of 

166. Id . ,  at  25. 
167. 89-90Y t o  916, R.C.Y. 1947; 85-20-102 t o  121, WA. 



the right containing certain information with the state 

engineer (predecessor of the Department of Natural Resources \ 

and Conservation). Domestic uses, and stock water uses with 

reservoir capacities of 20 acre-feet or less, were exempt. 

The law presents a most interesting problem to current 

claimants of water rights on these tributaries. The 

requirement to file was clearly mandatory. But the law only 

provided for a misdemeanor fine for failure to comply. No 

mention was made concerning whether or not a filing was 

required in order to acquire a water right. Very few of 

these filings were actually made. In light of Murray v. 

and other cases, the law probably will not be 

held to have required such filing to obtain a water right, 

but this issue remains unresolved. 

The requirement is still in effect, although it's still 

totally ignored. A good argument can be made that the law 

has been impliedly repealed by the Water Use Act, since that 

Act set up an exclusive method to acquire water rights. 

PRACTICE NOTE: When in doubt, always file a claim under the 
current adjudication system. Since the statute of 
limitations is one year for misdemeanors,l68 there is no 
danger of admitting noncompliance with the above law by 
filing a claim. Therefore, claims for such uses should be 
filed. 

2.5.1.5. Permits in Controlled Ground 
Water Areas 

The 1961 ground water code required that permits must 

be obtained to appropriate ground water in a controlled 

ground water area. Only one controlled ground water area 

has been established in Montana to date, near Terry, 

168. 20 Wont. 260, 50 P. 723 (1897). 
169. 45-1-205, HCA. 
im. 89-2918, R.C.M. 1947. 



effective November 1, 1967. Several permits have been 

issued. This permit requirement has been carried forward in 

the new law. 171 

2.5.1.6 Adverse Use, Prescription, 
Condemnation, and Transfer 

Until July 1, 1973, it was also possible to acquire 

water rights by adverse use and prescription, by 

condemnation in certain cases, and by transfer. In all 

these cases, however, the right already existed, and 

therefore they are treated separately herein. See secs. 

2.10.2., 2.10.3., and Chapter 5, infra. 

2.5.2. Rights Acquired after July 1, 1973 

Effective on July 1, 1973, all of the foregoing methods 

of acquiring water rights were abolished, except the permit 

f method in controlled ground water areas. From that date 

forward, new water rights could only be acquired by 

complying with the Water Use Act. 172 Indeed, to remove any 

doubt and avoid another Murray v. ~ i n ~ l e ~ ~ ~ ~  situation, the 

Act is quite emphatic: "After July 1, 1973, a person may 

not appropriate water except as provided in this 

chapter.. ... A right to appropriate water may not be acquired 
by any other method, including by adverse use, adverse 

possession, prescription, or estoppel. The method 

prescribed by this chapter is exclusive. ,,I74 

Pursuant to the Act, water rights can now be acquired 

in three ways: 
7 

171. 85-2-508, WA. 
in. 85-2-101 to  807, HCA. 
173. 20Mont. 260, MP. 723 (1897). 
174. 85-2-331, KX. Temporary emergency appropriations are authorized by rule  

pursuPnt to  85-2-113(3), WA. See llRM 36.12.105, RStatutes wd Rules," i n  the  back of  
this buhok.  Terporary emergency apprapriations do not become water rights. 



( 1 )  by permit, which ripens into a certificate; 

(2) by filing a notice of completion; and 

(3) by water reservation. 

Each of these methods is described in Chapter 3, infra. 

2.6. Determination of Water Rights 

Determination of water rights, as used herein, refers 

to the methods of ascertaining the existence and extent of 

water rights, once they are acquired. The methods vary from 

state to state. The principal methods in Montana are 

described in this section. 

2.6.1. Rights Acquired Before July 1, 1973 

The information resulting from the pre-July 1, 1973, 

methods of determining water rights is important because it 

can be used to prove the rights under the adjudication 

system now in progress. See sec. 6.4.2., infra. In fact, 

such information is often the only information in existence, 

other than written records of water rights acquired under 

the methods outlined in sec. 2.5., supra. 

2.6.1.1. Adjudication; Decreed Rights 

Adjudication of water rights has gone through a rocky 

history in Montana. It has been relied upon since the last 

century as the best and final method to determine water 

rights, particularly when disputes between water users have 

occurred. Evidence of our history of heavy reliance upon 

adjudication can be seen today in the mandatory adjudication 

system now in progress. Indeed, Montana is the only state 

that has attempted to adjudicate water rights through the 

courts statewide on a mandatory, simultaneous basis, even 



though other adjudication methods are employed in other 

states with the same degree of certainty and at less total 

cost. 175 

Montana's pre-1973 efforts have been less than 

successful. Although one would think that an adjudication on 

a stream would settle things, that was hardly the case. 

Appropriators not made parties to the adjudication 

proceedings were not bound by the decrees. 17' This meant 

that, even after several adjudications on the same stream, 

water rights were never finalized. And, as has been 

discussed in sec. 2.4.1., supra, the quantities of water 

decreed were not reliable, since beneficial use is the real 

measure of a water right; the c o u r t s  o f t e n  m a d e  

"adjustments" to previous decrees. There is even a 

serious problem in determining whether or not a stream was, 

or is, adjudicated. See sec. 2.5.1.3., supra. 

Montana's first attempt at regulating adjudicati~ns 

came in 1885, when a statute was enacted authorizing the 

plaintiff in an adjudication case to make "any or all 

persons who have diverted water from the same stream or 

source, parties to such action, and the court may in one 

judgment settle the relative priorities and rights of all 

the parties to such action. Then, in 1905, the 

legislature provided that the decree was "prima facie 

175. Wyaning's h i n i s t r a t i v e  adjudicat ion system and Utah 's  o p t i o n a l  c o u r t  sys tem 
a r e  exarrples. 

176. S t a t e  ex r e l .  McKnight v. D i s t r i c t  Cour t  of  F i f t h  J u d i c i a l  d i s t .  i n  and f o r  
Beaverhead County, 111 Mont. 520, 111 P.2d 2% (1941 ). 

i 177. For an excel lent  desc r ip t ion  of t h e  m r e l i a b i l i t y  o f  a d j u d i c a t i o n s  under  t h e  
pre-1973 law, see Stone, Are There Any Adjudicated Streams i n  Montana?, 19 Mont. L.  Rev. 
19 (1957). 

178. 89-815, R.C.M. 1947. 



evidence of the facts therein found" as against all persons 

appropriating or diverting any of the waters of the 

stream. This was followed in 1907 when further laws were 

enacted attempting to define the effect of a decree on other 

appropriators. None of these enactments were very 

successful in affecting new appropriators who came along 

after a decree was entered, so in 1921 an exclusive and 

mandatory procedure was adopted requiring new appropriators 

to obtain the district court's approval before diverting the 

water. See sec. 2.5.1.3.3, supra. Finally, in 1939 the 

state engineer was authorized to bring general adjudicatians 

on streams; he never did. 

Since the Water Use Act repealed all the above 

procedures in 1973, and substituted a new adjudication 

system, the old law does not deserve extended discussion. 

However, there are hundreds of old decrees still in effect, 

which must be relied upon in claiming water rights under the 

current adjudication process. In addition, in many cases, 

these decrees are still enforced through the appointment of 

water commissioners, a system which was left intact by the 

Water Use Act. 181 

PRACTICE NOTE: The practitioner should be aware of the 
problems surrounding decreed rights, particularly in the 
current adjudication process and when questions arise in the 
administration of the decrees by the courts and water 
commissioners. See Professor Albert Stone's excellent law 
review article on the subject.182 

2.6.1.2. Declared Rights 

The declaration of water rights was another way in 

179. 89-839, R.C.M. 1947. 
100. 89- t o  844, R.C.M. 1947. 
181. 85-5-101 et seq., HCA. 
182. SLpra, n. 177. 



which water rights were determined. The process usually 

dnvolved the filing of a document, which claimed the right. 
, , ! The difference between declarations and other kinds of 1 

! filings is that a declaration was not required to acquire a 

. water right, the water right already being in existence. 

2.6.1.2.1. 1885 Declarations 

As a part of the enactment of the 1885 filed rights I 
procedure (see sec. 2.5.1.2.1., supra), a procedure was also 

adopted for the declaration of water rights acquired by 

common law (use) before 1885. Appropriators who had 

acquired such rights were in effect given the option of 

declaring their rights within six months from the enactment I 
of the 1885 law. The declarations had to contain the same i 
information and be verified in the same manner as an 1885 

i 

filed right (see sec. 2.5.1.2.1., supra). As with 1885 

filed rights, the record became prima facie evidence of the 1 
statements therein. 183 

Even though the law was not mandatory, the inducement 

for filing a declaration was the prima facie status the 

declaration obtained. 184 Many of these declarations were 

filed, and of course still enjoy that prima facie status. 

Presumably, the same rules as to the sufficiency of 1885 

filed rights would apply to these declarations. See sec. 

2.5.1.2.1., supra. Properly done and recorded, the I 
declarations are most useful evidence of old water rights. 

2.6.1.2.2. Ground Water Uses Before 
January 1, 1962 

i The 1961 ground water code provided that appropriators - 
183. 89-813 to 814, R.C.M. 1947. 
184. Salazar v. %t, 12 Mont. 395, H) P. 676 (1892). 



of ground water, including appropriations by subirrigation 

or other natural process, who put the water to beneficial 

use before January 1, 1962, could file a "declaration of 

vested ground water rights" with the appropriate county 

clerk and recorder. 185 Certain information was required to 

be stated in the declaration. The declaration did not have 

to be verified, but nonetheless it acquired a prima facie 

status of the statements therein when filed. Persons who 

filed water well logs pursuant to a 1957 law were deemed to 

have complied with the statute. Failure to file resulted in 

the appropriator having to maintain the burden of proving 

his unrecorded rights. By amendment to the original law, 

the deadline for filing these declarations was extended to 

January 1, 1966. 186 

Thousands of these declarations were filed. Copies 

were also sent to the predecessor agency of the Department 

of Natural Resources and Conservation. These declarations 

are very useful evidence of pre-January 1, 1962, ground 

water rights. 

PRACTICE NOTE: Under the current adjudication system, a 
claim of a pre-January 1, 1962, ground water right, not 
declared as provided above, will be given prima facie 
status. Even though domestic and stock water uses of ground 
water are not required to be claimed, the prima facie status 
accorded to claims for such uses is reason enough to file 
such claims. Otherwise, the appropriator will carry the 
burden of proving his ground water right at some future 
date. See sec. 6.2., infra. 

2.6.1.3. Rights on Yellowstone River 
Tributaries from 1950 to 1973 

See sec. 2.5.1.4., supra, for a discussion of these 

'YL. 59-2913(h), R.C.M. '947. 
186. One c m t  find t h i s  m n t  i n  the  l a s t  (1977) supplement t o  the 1947 ~evised 

C d e s  of Montana. See 1965 Mant. Laws, ch.21, sec. 1. 



i claims. Since it is probable that these filings amounted to 

only claims of water rights, rather than filings to acquire 

water rights, they are also listed herein. These filings 

were not given prima facie status by statute. However, they 

were verified, and the claimant swore that the matters and 

facts contained therein were true; this might have the 

effect of elevating the fillngs to a prima facie status. 

Hardly any of these filings were actually made. 

2.6.1.4. Water Resources Surveys 

In the late 1 9 3 0 ' ~ ~  the state engineer's office began a 

process of surveying water uses and water rights in Montana, 

county-by-county. The surveys of most counties are now 

completed, and are available at the offices of the 

[ Department of Xatural Resources and Conservation. Although 

they have no official status, they are the best scurces of 

information now available on 1885 filed rights and 

irrigation uses in those counties and have been frequently 

used by the courts in the past to adjudicate water rights. 

2.6.2. Riqhts Acquired After July 1, 1973 

With the enactment of the Water Use Act in 1973, the 

methods to determine water rights were substantially 

changed. Essentially, there is now only one method: 

adjudication. The adjudication process is triggered, 

however, by the filing of a claim, or a declaration before 

the current adjudication system was adopted in 1979. The 

former and current processes are discussed briefly in this 

section. 



2.6.2.1. Declarations in Powder River Basin 

The Water Use Act, as originally adopted in 1973, 

established an optional adjudication system to adjudicate 

pre-July 1, 1973, water rights (termed "existing rights" by 

the Act). Upon an order of the Department of Natural 

Resources and Conservation, holders of existing rights could 

be required to file verified declarations of their rights 

within one year on any source of water the Department 

determined. This process was initiated in the Powder River 

basin in 1974, and several thousand declarations were 

filed. 187 

Declarations filed on the Powder River basin have now 

been incorporated into the current mandatory adjudication 

system. In fact, a preliminary decree of existing rights in 

the Powder River basin has even been issued by the water 

court. See Appendix Cc. As of the date of this writing, the 

decree is at the objection stage. 

2.6.2.2. Adjudication 

Today, a mandatory claim registration and court 

adjudication system, now in progress, is the primary method 

of determining pre-July 1, 1973, water rights. See Chapter 

6 for a description of the system. 

2.6.2.3. Administrative Determination 

It is possible, under the administrative system set up 

by the Water Use Act for the processing of applications for 

permit and changes in water rights, for pre-July 1, 1973, 

water rights to be determined for limited purposes. This 

187. 09-870 t o  879, R.C.M. 1947. In 1975 an amendment was made t o  89-872 which 
provided that the ccnirts would issue the order to  f i l e  declarations, not the Department. 
The Dcpartnent petitioned the appropriate district  cuurts to  issw such orders in certain 

68 
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I 

comes about because pre-July 1, 1973, water rights are often 

involved in the administrative proceedings to decide whether 

a new water right by permit should be approved, or whether a 

I water right change should be approved. Particularly in 

hearing situations on applications for permits or changes, 

the Department of Natural Resources and Conservation will 

issue orders making findings of fact and conclusions of law 

determining other water rights. 

The exact effect of these determinations ts not yet 
P 

clear. It appears, however, that such determinatiol.; are 

only useful for +he guidance of the agency; it is clear they 

are not actual adjudications binding on the courts. 188 

See Chapters 3 and 4, respectively, for a description 

i of the process of obtaining permits and changing water 
i 

rights. 

2.7. Priority 

The heart of Appropriation Doctrine law is priority. 

Priority, or the date of the water right, entitles the 

appropriator to appropriate an amount of water to the full 

extent of the right, when he needs it and within his right, 

even though thereafter there would not be sufficient water 

to fill the needs of others who have later priorities. "The 

priority date is of paramount importance since it gives an 

appropriation its chief value. ,,I89 

Priority of appropriation confers superiority of right, 

other areas of the state as well in the late  19701s, but the orders were never ac tua l ly  
effective,  for various reasons. 

188. Sea, e .g . ,  Tenpleton v. Perms Valley Artesian Conservmcy Dist., 65 N.M. 59, 332 
P.2d 465 (1958), and Wyoming v. Colorado, 259 U.S. k19 (1922). 

189. 5 Clark, Waters and Water Rights, see 410.1, at 119 (1972) .  See a l s o  General 
Agriculture Corp. v. Moore, 166 Mont. 510, 534, P.2d 859 (1975) ( " . . . p r i o r i t y  in  
appropriation of water is a valuable right.. . . "1 



without reference to the character of the use. l g O  However, 

the priority rights of an appropriator are limited to the 

natural condition of the stream a t  t h e  t i m e  t h e  

appropriation is made, and h e  has no interest i n  

improvements subsequently made which increase the supply of 

water flowing in it. 191 

2.7.1. First in Time, First in Riqht 

As between appropriators, the first in time is first in 

right; an appropriator having an earlier priority d a ~ e  is 

entitled to exercise his right first, until his needs are 

fulfilled, but only to the extent of his right. (See 

previous sections in this chapter for discussions of the 

extent of appropriative water rights in Montana, and how the 

priority dates of water rights are acquired.) The principle 

of first in time is first in right was first codified in 

Montana in 1885; lg2 it remains in the statutes today. 193 

2.7.2. Rights of Senior and Junior Appropriators 

An appropriator having a priority date earlier than 

another appropriator is called a "senior" appropriator; the 

appropriator having the later priority date is the "junior" 

appropriator. Even though, as mentioned, the senior 
\ 

appropriator has the superior right, he d&s not have an 

absolute right to prevent changes in the rights of the other 

appropriators, or to a certain flow or level of water; if a 

senior appropriator can reasonably exercise his right, even 

190. Mettler v. llmes Realty Co., 61 Mont. 152, 201 P. 702 (1921); Meine v.  erri is, 

126 Mont. 210, 247 P.2d 195 (1952). 
191. Meine, id.; Beaverhead Canal Co. v. Dillon Electric Limt & Po+er Co., 34 Mont. 

135, 85 P. 880 (1906); Jones v. Hanson, 133 Mmt. 115, 320 P.2d 1007 (1958). 
192. 89-807, R.C.M. 1947. 
193. 85-2-401. MCA. 



( under slightly changed conditions, he is still protected. 194 

But a senior appropriator is protected from appropriations 

or changes which adversely affect the exercise of his 

right. lg5 The question of "adverse effect" is one of 

degree, and will depend upon the circumstances of each case. 

Junior as well as senior appropriators have the right 

to insist khat the stream remz.l ; i  i r :  :I-bstantially the same 

r-~dillc- 2 ,  t\.el £ s a d  :.+. 'Thus, the law also protects 
junior a;>i>rapri3 ror-. fr-~IC ex2anded uses by senior 

appropriators, and from cha.~~=s in senior rights which would 

adversely affect junior rights. 196 

A senior appropriator is entitled to the natural flow 

of the stream, including seepage, unaffected by artificial 

works of subsequent appropriators. h lg7 ~ u t  a senior 

appropriator cannot demand that a junior appropriator cease 

exercising his right, if the water not appropriated by the 

junior appropriator would not reach the senior because of 

seepage or other natural causes. 198 
F 

It is quite common for appropriators to possess several 

194. Dern v. Tanner, 60 F.2d 626 (D. Mont. 1932). For a codification of these r u l e s  
under current law, see 85-2-401, MCA, h e r e i n  it i s  stated: "Priority of app ropr i a t i on  
does not incude the right t o  prevent changes by l a t e r  appropriators in t he  condi t ion  of 
water occurrence, such as the increase or decrease of stream flow o r  t h e  lowering of a 
water table,  artesian pressure, or water level,  i f  the prior appropriator can reasonably 
exercise h is  water r ight under the changed conditions." 

195. See ,  e.g., Power v. Switzer, 21 Mont. 523, 55 P. 32 (1898);  Smith v. Duff, 39 
Mont. 382, 102 P. 984 (1909); State ex re l .  Cmwley v. Dis t r ic t  Court of S ix th  J u d i c i a l  
Dis t r ic t  in and for Gallatin County, 108 Mont. 89, 88 P.2d 23 (1939); S t a t e  ex r e l .  
Reeder v. Dis t r ic t  Court of Fifth Judicial  D i s t .  in and for Beaverhead County, 100 Mont. 
376, 47 P.2d 653 (1935); State ex re l .  Silve v. District  Court of Tenth Judicial  D i s t .  i n  
and for Judith Basin County, 105 Mont., 106, 69 P.2d 972 (1937); Wallace v. Weaver, 47 
Mont. 437, 133 P. 1099 (1913). 

196. See, e.g., C o l d i a  Min. Co. v. Holter, 1 Mont. 296 (1871 ) ;  Dahlberg v. Lannon, 
84 Mont. 68, 274 P. 151 (1929); Loyning v. Rankin, 118 Mont. 235, 165 P.2d 1006 (1946); 
Porter, supra, n. 195; State ex re l .  Nett v. District  Court of Eighth J u d i c i a l  Dis t .  i n  
and for Cascade County, 72 Mcnt. 206, 232 P. 204 (1925). 

197. Beaverhead, supra, n. 191. 
198. Loyning, supra, rr .  196; Raymond v. Wimsette, 12 Mont. 531, 31 P. 537 (1892);  

Spaulding v. Stone, 46 Mt. 483, 129 P. 327 (1913). 



water rights. Each right held by an appropriator is 

separate and distinct from the others. This means that a 

junior right cannot be advanced by merging it with a senior 

right of the same appropriator; obviously, that would result 

in a change in the conditions of the source of supply. 199 

On the other hand, a junior appropriator cannot compel a 

senior appropriator to stop exercising one right when the 

senior could just as easily get his water from another 

stream under another right. 200 In addition, an agreement 

among appropriators to "rotate" the exercise of their water 

rights is permissible. 
201 

1 

On streams where storage reservoirs exist, special 

problems arise as between junior and senior appropriators. 

See sec. 2.4.7., supra, for a discussion of the relative 

rights of each. 

2.7.3. Modifications to Priority System 

Even though Appropriation Doctrine water rights carry 

priority dates, modifications to the system of priorities do 

occur. ,The most common modification is to give certain uses 

preference, usually imposed by statute. Preferred uses in 

Montana are discussed in sec. 2.4.6., infra. Another 

modification results when water rights are rotated among 

users, discussed in sec. 2.7.2., infra. Prorating supplies 

- 

199. Psrk v. Park, 45 Colo. 346, 101 P. 403 (1909). 
200. Mom v. Corbley, 32 Mont. 195, 79 P. 1059 (1905); Boyd v. H u f f i n e ,  44 Mont. 

306, 120 P. 228 (1911) (This case may have hinged m the  f a c t  t h a t  exercise of the second 
ri#t required an expansion of use of the second r i g h t ,  p o s s i b l y  a d v e r s e l y  a f f e c t i n g  
junior  appropriators m t h e  other stream). See also Wheat v. Camron, 64 Mant. 494, 210 
P. 761 (1922). 

201. This nrsy be t r u e  only where the s t a t u t e s  expressly authori-ta such p r a c t i c e ,  o r  
where the courts order it. See 5 Clark, Waters ax! Water Ri@ts,  %,. 410.1, a t  119, n. 
15 (1972). It w u l d  seem, however, t h a t  a volmtary rotat ion agreement would be upheld 
i f  t h e  is no i n t e r t e r m  with other water r i g h t s  outside of the agreement. 



in times of scarcity is a third method. No statutory basis 

exists for this practice in Montana, although proration 

agreements among water right holders has occurred in our 

state; it is a common practice in water distribution systems 

owned by water companies or water districts. However, in 

I those situations the water rights are not usually prorated, 

but rather the contractual or distributive share rights are 

prorated. 

2.8. Appurtenancy 

Appropriation Doctrine water rights in Montana are 

appurtenant to land when they are used for beneficial 

purposes in connection with the land, and they pass with a 

conveyance of the land, even though not specifically 

mentioned, unless expressly reserved. 2 0 2  ~ u t  an 

appurtenant water right, like all other appurtenances, may 

be severed from the land to which it is appurtenant. 203 

The rule of appurtenancy began in the last century by 

court decision, and has been carried forward today in the 

Water Use Act for new water rights acquired under the 

Act. 204 It has been said that the Water Use Act repealed 

the appurtenancy rule--not so, since the rule was developed 

by the courts, and the Act's appurtenancy provision does not 

state that existing rights are no longer appurtenant. There 

is, however, now a requirement that a water right (pre- or 

20[2. See, e.g., Tudter v. Jones, 8 Mont. 225, 19 P. 57 (1888) (water r i g h t s ,  being 
eppljrtenmt, pass with a conveyance wen i f  the conveyance does not mention the  word 
"apprrtenancesm); Sweetland v. Olsen, 11 Mont. 27, 27 P. 339 (1891) (pass with a 
canveymce d e s s  expressly reWrved); Adams v. Chilcott, -4mt.-, 36 St. Rep. 1238, 
597 P.2d 1140 (1979); Maclay v. Missoula Irr. Dist., 90 Hant. W, 3 P.2d 286 (1931). 

Zl3. See, e.g. Brennan v. Jones, 101 Mant. 550, 55 P.2d 697 (1936); Adam, supra, n. 
202. 

204. 8!5-2-403(1), WA. 



post-July 1, 1973) may not be made appurtenant to other 

lands or severed from the land to which it is currently 

appurtenant without prior approval of the Department of 

Natural Resources and Conservation. 205 

Shares of stock in a corporation entitling the owner 

thereof to water from a distribution system owned by the 

corporation are also appurtenant to the land where the water 

is used.206 Changing the place of use from one tract to two 

tracts makes the right appurtenant to both tracts. 207 But, 

if the appropriator doesn't own the land upon which the 

water is used, the right is not appurtenant to that land, 

and therefore does not pass with its conveyance. 208 

In many cases, water is not used in connection with 

land. For example, an instream water right for fish and 

wildlife purposes, such as under a water reservation (see 

sec. 2.4.4., supra), is not used in connection with the use 

of any land. Power generation purposes might be another 

example, although these rights would probably be 
- 

appurtenant to land in most cases. 

205. 85-2-403(3), W. TIE Department handles t h i s  approval p r o v i s i o n  by assuming 
t h a t  severing a water r i g h t  from t h e  land  t o  which it i s  a p p u r t e n a n t ,  o r  making it 
appurtenant t o  other lands, amunts t o  a change i n  the  place of  use  of  t h e  water  r i g h t  
for which t h e  approval of the  Department rmst alu, be obtained. See 85-2-406, MCA,  and 
Chapter 4 herein. I f  a change i n  place of use is approved, then the  sppurtenancy change 
is also approved, by i n p l i c a t i o n .  However, it is p o s s i b l e  f o r  a water  r i g h t  t o  be 
severed f ran  its appur tenant  l and  wi thout  changing t h e  p l a c e  of u s e ,  a t  l e a s t  no t  
imedia te ly .  For ex-le, a f m r  could s e l l  h i s  i r r iga ted  farm, r e s e r v i n g  t h e  water  
r i g h t s  t o  himself ( a  severance), wd then not use the  water r i g h t s  for  years. The r igh ts  
have been severed, but no change i n  place of use has occurred because the  r igh ts  a r e  no t  
being exercised. Si tuat ions l i k e  t h i s  have b a s i c a l l y  been ignored  by t h e  Department 
because of t h e  inprac t ica l i ty  of policing t h e  s i t u a t i o n .  Does f a i l u r e  t o  o b t a i n  t h e  
Deoartmentls o r ior  m r o v a l  void the  transaction? See n. 308, infra.  Fai lure t o  comply . . 
isr a misdemekor. 85-2-122, MCA. 

206. Schwend v. Jwles. 163 Mont. 41, 515 P.2d 89 (1973); Yellowstone Valley Co. v. 
Associated Mortg. ~ n v e s t o r s ,  88 Mont. 73, 290 P. 255 (1930). 

207. Spaeth v. Emnett, 142 Mmt. 231, 383 P.2d 812 (1963). See also n. 205, supra. 
208. Warren v. Seneca l ,  71 Mont. 210, 228 P. 71 ( 1 9 2 4 ) .  Remember t h a t  t h e  

appropriator is the  owner, assicpee, or lessee of the water r ight .  



2.9. Changes in Water Rights 

Changes in water rights refer to changing some aspect 

of the water right, including changes in the point of 

diversion, place of use, purpose of use, place of storage, 

and method of appropriation and transmission. In general, 

such changes may be made without loss of priority if no 

material injury ("adverse affect") will result to other 

appropriators, incuding those with downstream junior 

priorities. This rule is now codified in the Water Use Act, 

wherein changes in the place of diversion, place of use, 

purpose of use, or place of storage must be approved by the 

Department of Natural Resources and Conservation, and the 

Department must approve the proposed change if it will not 

"adversely affect the rights of other persons. "209 

As discussed in sec. 2.7 * ,  supra, the change rule 

results from an attempt to protect an appropriator's 

priority. Once an appropriative right is acquired, the 

appropriator is entitled to demand that the conditions of 

the stream or other source of supply remain substantially 

unchanged so that his water right is protected; changes in 

other appropriators' water rights could result in changes in 

the condition of the source of supply as the appropriator 

found it when he began his appropriation. Of course, as has 

been discussed in previous sections, an appropriator is 

entitled only to the natural condition of the source of 

supply (he can't demand water developed by someone else 

209. 85-2-Y02, M:A. See Chapter 4 for a  description of the change approval process  
dioer current law. W t a n a ' s  or ig inal  change s t a t u t e ,  enacted in  1885, provided as  
follows: "The person enti t led t o  the use of water may change the place of diversion,  i f  



which is not naturally part of the source of supply) less 

the appropriations of senior appropriators. 

As one would expect, changes in water rights have led 

to much litigation, in Montana as elsewhere. Besides the 

general rule that other appropriators (junior or senior) may 

not be adversely affected (also called by various other 

names, such as "injured", "prejudiced", and "harmed" ) by a 

change, the following specific rules have also evolved: 

(1) Changes which do adversely affect other rights 

do not result in actual loss of the changed 

right; 210 

(2) An appropriator alleging injury by a change 

has the burden of proving the same ; 211 

(3) A water right cannot be changed so as to de- 

prive other water right holders of water 

under their rights; 212 

( 4 )  The general rule also applies to decreed 

rights ; 213 

(5) A change so as to increase another appropria- 

tor's costs for paying for a water commis- 

sioner is not an adverse effect; 214 

oth.rs a e  not injured, and may extend the ditch, Plum?, pips, or aqueduct, by which t h e  
diversLon is made, t o  any place other than where the f i r s t  use was made, 2nd may use t h e  
water for other purposes than tha t  for which it was originally appropriated."  89-803, 
R.C.H. 1947. 

210. Hansen v. Larsen, 44 Mt. 350, 120 P. 229 (1911 ). 
211. Hansen, id; Lokorich v. City o f  Helena, 46 Mont. 575, 129 P.2d 1063 (1913); 

Thrasher v. Hrmix & Wilson, 95 Mt. 273, 26 P.2d 370 (1933); Thompson v. Harvey, 164 
Wont. 133, 519 P.2d 963 (1974). See sec. 4.2.3. 

212. Head v. Hale, 38 Mont. %, 1M P. 222 (1909). Obviously th i s  practice mwld be 
an adverse effect  a, mother appropriator. 

213. klntosh v. Grawley, 159 Mt. 72, 495 P.2d 186 (1972); Quigley v. McIntosh, 
110 Mmt. 495, 103 P.2d 1067 (1940). The same is t rue  today under t he  Water Use Act. 
85-2-402, MCA. See Chepter 4. 

214. McIntosh. id. 



(6) Ordering an appropriator to install a mea- 

suring device so that he won't divert more 

water as the . result of a change is sufficient 
to eliminate any possibility of adverse 

effect; 215 

(7) An appropriator cannot change his right so as 

to use more water that he is entitled to under 

his right (also called increasing the burden 

on the stream), but he can use more if he re- 

places the additional burden with water from 

another source ; 216 

(8) Any change can be made without injury to up- 

stream appropriators; 217 

(9) An upstream appropriator has no right to 

change the place of use so as to prevent re- 

turn flow for use by a downstream appropria- 

tor ; 218 

(10) A change in point of diversion cannot be made 

where it is shown that such change would ren- 

der impossible a program of exchanging canal 

water for the natural flow of the stream, re- 

ducing by approximately 20 percent the amount 

215. This rule rxrld also be t r u e  h e n  t h e  Departmnt approves a change under t h e  
W a t a  Use Act. See sec. 4.2.4. 

216. Heine v. Ferr i s ,  126 Hatt. 210, 247 P.2d 195 (1952); Thompson, s u p r a ,  n. 211. 
O f  catrse, replscement water may involve a change of m t h e r  water r i g h t ,  o r  even a new 
water ri$t. 

217. O m s  Livestock Co. v. Warren, 103 mt. 284, 62 P.2d 206 (1936).  T h i s  would 
seem t o  make s e n s e ,  s i n c e  a downstream a p p r o p r i a t o r  c a n ' t  a f f e c t  an u p s t r e a m  
appropriator. But what about the s i tua t ion  when a downstrean a p p r o p r i a t o r  expands h i s  
use, W daneds more rater ?run upstream? I f  t h e  downstreem appropriator does no t  
have the ri$t t o  expand (see sec. 2.5.1.2.1., due dil igence),  then he cannot  make such .. 

216. C I s d  v. Hoyes, 18 Mmt. 216, 44 P. 959 (1896). See discussion of return flow 
in sec. 2.3.6. 



of water available to junior appropriators 

above the canal; 219 

(11) Changes in purpose of use so as to consume 

more water, or use water at different times of 

the year, are not 220and 

(12) A change of purpose of use to the sale of 

water from a direct use is permitted if there 

will be no adverse effect on other appropria- 

tors. 221 

In addition to the above specific rules, there are 

other guidelines not yet enunciated by the Montana Supreme 

Court, some of which deserve mention. These other 

guidelines have been developed by the Department of Natural 

Resources and Conservation over the years in the 

administration of the Water Use Act and are applied by the 

Department when it acts upon a change application. They are 

as follows: 

(1) Changing the point of diversion of a right 

so that ground water is appropriated, rather 

than surface water, or vice versa, is a ques- 

tionable practice; in most instances this 

would amount to changing the source of supply 

which is not contemplated by the ~ppropria- 

tion Doctrine, but the hydrological connec- 

tion between the two sources would have to be 

219. ThoRpson, supra, n. 21 1 .  Apparently, ex&anges of water arc part of binding 
conditions of the s trem when jurior qpropriators arrive m the scene. 

220. Feathe- v. Hennessy, 43 Mont. 310, 115 P.  983 (1911). This 6mOunts t o  
increasing the burden on the stream. See n u d e r  ( 7 ) .  See a l s o  sec .  2.4.1. for a 
discussion of period of use. 

221. Sherlock v. Greaves, 106 Hoot. 206, 76 P.2d 87 (1938). 



determined in each case; 

(2) Changing from a direct flow diversion to a 

storage appropriation is permissible, pro- 

vided that the water right is not expanded; 

the same pattern established under the right 

must be followed under the change, including 

period of appropriation and water being ap- 

proriated; 

(3) Theoretically, the points of diversion of a 

water right can be changed to anyplace on the 

source of supply; this would mean that it is 

possible to move a water right from Dillon to 

Glendive (the source of supply being the Mis- 

souri drainage), and vice versa, provided as 

usual that no adverse effect occurs; 222 

(4) Changing from flood to sprinkler irrigation, 

although more efficient, will usually involve 

expanding the acreage irrigated (a change in 

place of use), and an increase in the burden 

on the stream because the return flow is re- 

duced (see sec. 2.3.6.. supra) ; therefore, 

a water right will have to be acquired for 

the increased appropriation, unless it's 

within the existing water right through due 

diligence (see sec. 2.4.1., supra); 223 

(5) It is doubtful whether water rights can be 

changed from an instream purpose of use, 

222. See Spring Creek Irr. Co. v. Zollings, 58 Utah 90, 197 P. 797 :1921j. 
223. See n. 47, wpra. 



since it seems that a diversion is required 

in order to maintain an appropriative water 

right; 224 and 

(6) Moving a well will usually be a change in the 

point of diversion; deepening a well will 

usually be a new appropriation, since it will 

be an appropriation from a new source of 

supply. 

All of the above rules and guidelines have current 

application. Now, of course, changes in any water right 

must receive the prior approval of the Department. See 

Chapter 4 for a description of the change approval process. 

2.10. Loss of Water Rights 

This section describes the ways in which water rights 

could and can be lost by the appropriator through operation 

of law. In the cases of prescription and condemnation, the 

rights are acquired by someone else, these methods are 

therefore also listed as methods of acquiring water rights. 

See sec. 2.5., supra. 

2.10.1. Abandonment and Forfeiture 

The terms "abandonment" and "forfeiture" are sometimes 

used interchangeably. Technically, an abandonment requires 

intent to abandon; forfeiture does not. 

In Montana, until July 1, 1973, an appropriator could 

lose his water right through abandonment. Today, water 

rights can also be abandoned, but under certain statutory 

requirements, discussed infra. 225  In addition, failure to 

224. See secs. 2.4.3. a n d 2 . 4 . 4 .  
225. See 85-2-404, MCA. 



claim a water right under the current adjudication system 

results in "a conclusive presumption of abandonment. tt226 

Montana's original abandonment statute was enacted in 

1885: it merely codified existing law by providing that a 

water right could be abandoned, and questions of abandonment 

were questions of fact.227 There are several Montana Supreme 

Court cases on the subject, but in only a few did the court 

uphold an abandonment.228 The difficulty was that an intent 

to show abandonment had to be proved, 229 and the burden to 

prove the intent was on the party asserting an 

abandonment. 230 Mere nonuse of the water was not sufficient 

evidence of intent to abandon,331 even when the right wasn't 

used for ten years, 232 or for successive three-, seven-, and 

four-year periods and the original appropriator had left the 

statei233 neither is transfer of the water right234 or an 

abandonment of the ditch right sufficient evidence. 235 An 

appropriator's filing of a notice of appropriation to 

acquire a new water right is likewise insufficient evidence 

05 intent to abandon prior rights. 236 

The cases which have found an abandonment of a water 

226. 05-2-2215, )rCA. This is really a forfeiture,  since intent i s  not requi red ,  and 
there is no opportu-dty t o  rebut. 

227. 89-802, R.C.M. 1947, repealed. 
228. The arthor has focnd four, cited in ns. 236 t o  240, infra.  
229. See, e.g., F e a t h e m v .  Hennessy, 43Mont. 310, 115 P. 983 (1911);  Rodda v. 

B-t, 68 Mnt. 205, 217 P. 669 (1923). 
230. Thanes v. Ball, 66 Mont. 161, 213 P. 597 (1923). 
231. Slom v. Glancy, 19 Mmt. 70, 47 P. 334 (1896). 
232. Rodda, supra, n. 229; W t h  v. Hope Mining Co. of St. Louis, 18 Mont. 432, 45 P. 

632 (1896) ( fac i l i ty  repaired during the ten-year period, however). 
233. Thanas, supra, n. 230. 
234. Md)onald v. L m ,  19 Maot. 78, 47 P, 648 41897). 
235. Kleinsdmidt v. Greiser, 14 Mmt. 484, 37 P. 5 (1894); M B m e l l  v. Huffine, 44 

Mont. 411, 120 P. 792 (1912). 
236. No- v. Corbley, 32 Maot. 195, 79 P. 1059 (1905). This case  could a l s o  be 

used for the prqmsition t h a t  applying fo r  a permit under t h e  Water Use Act i s  not 
evi- of intent t o  abandon prior r i m t s ,  a question which frequently arises under the  
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right under Montana law are few and confusing. The first i 
case, in 1874, declared that an an invalid conveyance of a I 
water right results in its abandonment, although this case 

may not be good law. 237 In the second case, an appropriation 

was made in 1883, and water was actually put to irrigation 

and domestic use. The ditches and flumes were then allowed 

to fall into disrepair and became filled up, so they would 

convey no water. They remained in this condition until 

shortly before the lawsuit was brought (1898). In addition, 

there was evidence that the successor to the right asserted 

in the lawsuit had made statements that she was making no 

claim to the right because her predecessor (her husband) 

made no claim.238 The third case held that an appropriator 

switching his use to another water right from another source 

2 3 9 exclusively for 12 years constituted an abandonment. 
6 

The fourth and last case was decided in 1979, holding that 

75 years of nonuse is sufficient to provide clear evidence 

of abandonment. 240 

The 1973 Water Use Act repealed the old code section on 

abandonment241 and enacted a new one. 242 Under the new law, 

a water right is considered abandoned by nonuse and intent 

to abandon or by nonuse and intent not to comply with the 

terms and conditions of a permitted or certificated water 

new law. 
237. Barkley v. Tieleke, 2 Mont. 59 (1874).  T h i s  c a s e  a p p e a r s  t o  confuse  d i t c h  

r igh ts  with water r igh ts .  
238. Goon v. Proctor, 27 Mont. 526, 71 P. 1003 (1903). 
239. O'Shea v. Doty, 68 Mont. 316, 218 P. 658 (1923). 
240. Holmstrun Land Co. v. Meagher County Newlan Creek Water Dist., M o n t . - ,  36 

St .  Rep. 1403, 605 P.2d 1060 (1979). Actually, the  r igh t  i n  t h i s  case was never used t o  
the  f u l l  extent of the notice of appropriation, so the  court declared the  uwsed p o r t i o n  
abandoned. The s i tua t ion  is rea l ly  me of a lack of due &ligence i n  pttting the  water to 
beneficial  use. See sec. 2.5.1.2.1. 

241. 89-802, R.C.M. 1947. 
242. 85-2-404. MCA. For the f u l l  t ex t  of the law, see "Statutes and Rules." 



right; a prima facie presumption of abandonment is created 

upon ten successive years of nonuse when water is available 

to appropriate. However, this abandonment provision has no 

current application to pre-July 1, 1973, water rights; it 

applies only to permits and certificates at the present 

time. It will apply to pre-July 1, 1973, rights ("existing 

rights") only after they are adjudicated. Is there still an 

abandonment law applying to pre-July 1, 1973, rights? 

Probably so, since the law of abandonment in Montana 

originates from common law, and the 1885 statute which was 

repealed in 1973 only restated the common law. 

PRACTICE NOTE: Claimants of water rights under the 
adjudication system may have their claims challenged due to 
an alleged abandonment. Remember that the objector (see 
sec. 6.5.6., infra) has the burden of proving the 
abandonment. See also sec. 6 . 4 . 4 . ,  infra. 

2.10.2. Adverse Use and Prescription 

Until July 1, 1973, water rights could also be lost 

through adverse use and prescription. Loss and acquisrtion 

of water rights by this method are now abolished. 2 4 3  

Questions of adverse use and prescription will arise in the 

future, but only rarely, as existing water rights are 

litigated, involved in administrative proceedings before the 

Department of Natural Resources and Conservation, or 

considered in the adjudication system now in progress. And, 

once the adjudication of existing water rights is completed, 

the question will no longer arise. The subject does not, 

therefore, deserve extended discussion. 

There is a plethora of cases on the subject in Montana. 

This is probably true because adverse use could easily be 



asserted in a water rights lawsuit. The practitioner should 

review the cases and articles listed in n. 244 for an 

explanation of the law if the need arises. 
244 

2.10.3 Condemnation 

In certain instances, water rights may be lost through 

condemnation. Under Montana law, only cities and towns and 

the Department of Natural Resources and Conservation may 

condemn water rights. See sec. 2 .4 .6 . ,  supra. Water rights 

might also be lost as an appurtenance to land condemned for 

some purpose. The federal government also undoubtedly has 

the power to condemn water rights pursuant to federal laws, 

a subject which is beyond the scope of this book. 

It should also be noted that the power to condemn land 

for right-of-way for ditches and other means of conveying 

water has been delegated to anyone in Montana under the 

Montapa Constitution. See Chapter 8, infra. 

PRACTICE NOTE: If a client's land is being condemned for 
some purpose, such as a highway, the lawyer should be sure 
that any appurtenant water rights are not also being 
condemned. The best way to handle this is to expressly 
exempt any appurtenant water rights from the taking. 

244. Sc+ Ettim, Water Rights: Prescriptive Ri@t to the Use of Water in  Montana, 3 
Rmt. L. Rev. 135 (1942) for a descriptim of the cases and law as of 1940. For more 
ramt uses,'see Fimtone v. Bradshaw, 157 Mont. 181, 483 P.2d 716 (1971); Forrester v. 
Rock I s l a d  O i l  & Refining Co., 133 Mont. 333, 323 P.2d 597 (1958); Gwynn v. City of 
Philipsburg, 1% Hont. 194, 478 P.2d 855 (1970); Havre Irr .  Co. v. Majerus, 132 Mont. 
410, 318 P.2d 1076 (1957); Jones v. Hansm, 133 Mmt. 115, 320 P.2d 1007 (1958); King v. 
Sdn~ltz ,  141 Wnt. 94, 375 P.2d 108 (1962); OICmer v. Brodie, 153 Mnt.  129, 454 P.2d 
920 (1969); Snith v. W a r ,  153 Mont. 325, 457 P.2d 459 (1969); Stover v. E l l i o t ,  137 
Cbnt. 135, 3YJ P.2d 585 (1960). 



CHAPTER 3. ACQUISITION OF WATER RIGHTS 

(SEMINAR OUTLINES: See Obtaining a New (post-July 1, 1973) 
Water Right, by Donald D. MacIntyre, Chief Legal Counsel, 
DNRC; Obtaining a New Right, by Laurence Siroky, Chief, 
Water Rights Bureau, DNRC; and the Hearing Process, by Matt 
Williams, Esq., Hearings Officer, Water Rights Bureau, DNRC; 
in "Seminar Outlines" in the back of this handbook.) 

3.1. Historical Background 

The historical background of acquiring water rights in 

Montana is described in detail in sec. 2 .5 . ,  supra. That 

section should be read for familiarity with the different 

methods by which water rights could be acquired before July 

1, 1973, the effective date of the Water Use Act. 245 1n 

addition, Chapter 2, supra, describes the principles of the 

Appropriation Doctrine in Montana, including the concepts of 

beneficial use and priority, all of which should be reviewed 

by one unfamiliar with the water law in our state. The 

acquisition of new waters today depends to a substantial 

extent upon these concepts, as will be seen in the remainder 

of this chapter. 

3.2 Statutory System--Water Use Act of 1973 

Today, as discussed briefly in sec. 2 .5 .2 . ,  supra, 

there is basically only one way to acquire a new water right 

in Montana, and that is by compliance with the mandatory 

requirements of the Water Use Act of 1973, as amended. In 

this section the statutory system for acquiring new water 

rights will be described and discussed. 

Whether a new water right is necessary to acquire is a 

question that the practitioner and potential applicant will 

need to assess. Obviously, the answer to that question will 

U5. 85-2-101 to 807, CCA. The Water Use Act o f  1973 has a c t u a l l y  been amended 
severll t ims but the Act remnins substantially intact in the cited sections. 



depend upon the actual water needs of the appropriator and 

the economics of each particular situation. In addition, 

however, it will depend upon the existing legal requirements 

of the Act, discussed infra. And in many cases, it will 

depend upon whether the appropriatior already has, or can 

acquire, existing water rights to accomplish the same 

purpose. 

Sometime in the future, most pre-July 1, 1973 water 

rights will be adjudicated under the adjudication system now 

in effect. See Chapter 6, infra. Even after that time, but 

particularly before then, a potential appropriator needs to 

understand the extent of the rights he already possesses. A 

review of Chapter 2 herein will acquaint one with the basic 

Appropriation Doctrine law on water rights in Montana, the 

foundation upon which all water rights in our state are 

based. Understanding this foundation will aid a potential 

appropriator, and the practitioner, in making the decision 

of whether or not to pursue the acquisition of a new water 

right. 

Acquisition of a new water right under the Water Use 

Act (or subjecting oneself to it, depending upon one's point 

of view) can be a time-consuming process; in complicated 

situations it may take several months, or even years, to 

obtain a permit. It can also be costly if unanticipated 

delays are incurred or experts, such as lawyers and 

engineers, are needed. On the other hand, most applications 

are handled expeditiously with little delay, particularly in 

areas of the state where there are few water supply 

problems. 

8 6 



f PRACTICE NOTE: In all cases, the author recommends that a 
potential applicant for a new water right first contact the 
Department of Natural Resources and Conservation for an 
assessment of the problems likely to be encountered. The 
Department staff best knows the water right and water 
resource situations in Montana. Its assistance will be most 
helpful before a final decision is made to apply. The 
Department has field staff in several areas. See back of 
Form 602, Appendix C. The local field office should be 
contacted first. 

3.2.1. Purposes 

The basic purpose of the Water User Act is to bring 

order to chaos. 246 As noted in "Chapter 1. Introduction," 

Montana depended upon a decentralized and essentially 

unrecorded system of water rights for over a century. The 

situation eventually became unmanageable and potentially 

harmful to the state's interests, and a centralized system 

of water rights administration was adopted, with the 

Department of Natural Resources and Conservation as the 

administering agency. In addition, after a slow start, a 

statewide court adjudication system was instituted for 

pre-July 1, 1973, water rights. See Chapter 6. By requiring 

the adjudication of old water rights, and the documentation 

of new water rights through a centralized permit and 

certificate process, it was hoped that order out of chaos 

would result. 

3.2.2. Administrative Practice and Procedure 

3.2.2.1. General 

I n  general, the Water Use Act establishes a n  

administrative system for the acquisition of new water 

rights through the Department. The basic system is the 

acquisition of water rights by permit, but in certain cases 

246. T h e  Act is more char i t ab le .  See 85-2-101, 

8 7 



water rights can also be acquired by filing a notice of 

completion or by obtaining a water reservation. All these 
i 

methods are described below. 

The statutory method for acquiring a new water right is 

exclusive. In fact, the Act is quite emphatic: 

After July 1, 1973, a person may not appropriate 
water except as provided in this chapter. A person 
may only appropriate water for a beneficial use. 
A right to appropriate water may not be acquired 
by any other method, including by adverse use, ad- 
verse possession, prescription, or estoppel. The 
method prescribed by this chapter is exclusive.247 

Failure to comply with the provision is a 

misdemeanor.248 But an obviously more onerdus effect is that 

the violater-appropriator simply has no water right. 

3.2.2.2. Waters Subject to Appropriation 

What waters can actually be appropriated under the 

Appropriation Doctrine of water rights has been the subject 

of much history. See sec. 2.3., infra. Distinctions were 

drawn between surface waters, diffused surface waters, 

watercourse waters, flood waters, waste water, seepage 

water, return flow, ground waters, percolating waters, etc. 

following definition : 

'Water' means all water of the state, surface and 
subsurface, regardless of its character or manner 
of occurrence, including but not limited to geo- 
thermal water, diffused surface water, and sewage 
effluent.249 

Any water under this definition may be appropriated and 

a water right obtained for the same by compliance with the 

procedures set forth in the Act. Basically, if the water 

exists, it is subject to appropriation. 

, 248. 85-2-122, Kx. 
249. 852-102(14), K A .  



The 1972 Montana Constitution asserts that "[all1 

surface, underground, flood, and atmospheric waters within 

the boundaries of the state are the property of the state 

for the use of its people and are subject to appropriation 

for beneficial uses as provided by law."250 The 1889 

Constitution did not contain a similar provision. As 

mentioned in sec. 2.3., infra, water has always been held to 

be publici juris, so this constitutional provision, in the 

opinion of the author, really did nothing except restate the 

existing law, except perhaps as to atmospheric waters. And, 

obviously the statement cannot be entirely true since large 

quantities of water are owned by the federal government for 

its withdrawn lands and in trust for Indian reservations. 

Nevertheless, interesting comparisons can be made 

between the constitutional provision and the definition of 

water under the Water Use Act, quoted above. If the 

Constitution is to be interpreted as including only surface 

and ground waters of watercourses and underground channels, 

as did the Appropriation Doctrine law in Montana until 1973, 

then the Act goes beyond the Constitution in its coverage. 

In fact, the Act's definition of water is one of the 

broadest in the country. The reason for this is to 

eliminate the artificial distinctions drawn under prior law, 

and to legally recognize that all waters are in fact 

hydrologically connected. 

PRACTICE NOTE: Technically, practically any kind of 
withdrawal, impoundment, diversion, or other appropriation 
of water for beneficial use is subject to the Act. Even 
certain farming practices, such as furrowing, impound runoff 
water. In some areas of the state, it is common practice to 

2Y3. Wmt. Const. o f  1972, art. IX, sec. 3(3) .  
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construct little dikes across fields to catch runoff. See 
sec. 2.3., supra. Obviously, it would be impractical to 
obtain water rlghts for all these practices. The practical 
test is whether the appropriation might reduce waters 
available for other appropriators, present or future, and 
whether the appropriator needs a protectible water right. 

3.2.2.3. Who May Appropriate 

The question of who may appropriate water under the Act 

is really one of whether the potential appropriator has a 

sufficient interest in the appropriation to have legal 

standing to acquire the water right. The question seldom 

arises, and therefore was not discussed in Chapter 2. But 

there have been instances under prior law where the 

appropriator was found not to have a sufficient interest to 

acquire a water right. The Law as developed then carries 

over under the new system. In addition, the Water Use Act 

limits applicants for water reservations to only 

governmental entities. 251 See sec. 3.2.2.7. l., infra. 

It has been held that, under the 1889 constitution, 

"every citizen has the right to divert and use" water. 2 5 2 

The same would probably be true under the 1972 Constitytion, 

since the cited section was carried over. 253 But this 

statement is qualified by the general rule that an 

irrigator-appropriator must have some possessory right in 

the land being irrigated. 254 A mere trespasser, for example, 

cannot acquire a water right to irrigate lands in which he 

has no interest, doesn't own, or doesn't lease. 255 

251. 85-2-316(1), *A. 
252. Bul le rd ick  v. H e m y e r ,  32 Mont. 541, 81 P. 334 (1905), c i t i n g  Mont. Const. of 

1889, ar t .  111, sec. 15. 
253. Mont. Const. of 1972, art. I X ,  sec. 3(1). 
254. G i l c r e s t  v. W e n ,  95 Merit. 44, 24 P.2d 141 (1933). 
255. P h i l l i p s  v. Coburn, 28 Mont. 45, 72 P. 291 (1903); Wills v. M o r r i s ,  100 Mont. 

514, 50 P.2d 862 (1935). A con t ra ry  r u l e  developed f o r  miners i n  t h e  d a y s  of  t h e  e a r l y  
West, t h e  c o u r t s  reasoning t h a t  Congress sanct ioned t h e  use of water by such t r e s p a s s e r s  
pursuant t o  t h e  Act of 1866. 



Questions also arise over the right of an appropriator 

to convey the water to the place of use. If he has no right 

to do so, the water right cannot be perfected. It has been 

held that a licensee of a ditch has sufficient interest in 

the ditch to acquire a water right. 256 

The Department takes the position that it has no 

jurisdiction to decide such questions. Therefore, the 

Department will not inquire into questions of ditch rights 

or possessory interests in land of the appropriator. This 

position was upheld by the Board of Natural Resources and 

Conservation on applications for a permit and change 

approval in the days when that Board had statutory authority 

to hear appeals on water right decisions made by the 

Department. 257 However, even if the Department will not 

inquire as to such questions, the issue may still arise if 

the appropriator fails to perfect a water right granted to 

the appropriator by permit because of inability to put the 

water to a beneficial use. 

3.2.2. Uses for Which Water Appropriated 

An appropriator may appropriate water only for a 

beneficial use under the Act. 258 See sec. 2.4.. supra, for - 
a detailed discussion of the concept of beneficial use. A 

beneficial use under the Act is defined as follows: 

256. Galahan v. Lewis, 105 Mont. 294, 72 P.2d 1018 (1937). Obvious ly ,  i f  no a c c e s s  
can be obtained fo r  conveying t h e  water t o  the  place of use, t h e  wa te r  r i g h t  cannot  be 
perfected. 

257. Application Nos. 1-s41H and 98-c41H, CopeMorgan appeal ,  d e c i s i o n  of Board o f  
Natural Resources and Cmservat ion dated July 1, 1977. Although t h e  Board no longer  h a s  
the  s t a t u t o r y  authori ty  t o  hear appeals of the Department's water r i g h t s  dec i s ions  ( s u c h  
decis ions are  now appealed d i r e c t l y  t o  cour t- - see  s e c s .  3 .2.2.9.  and 4 .2 .6 .  ) ,  t h i s  
decis ion s e t  a precedent fo r  t h e  Department on fu tu re  quest ions of t h i s  nature. 

258. 85-2-301, K A .  



'Beneficial use,' unless otherwise provided, means 
a use of water for the benefit of the appropriator, 
other persons, or the public, including but not 
limited to agricultural (including stock water), 
domestic, fish and wildlife, industrial, irriga- 
tion, mining, municipal, power, and recreational 
uses. 259 

This rather broad definition means that practically any 

use of water would be beneficial. But see sec. 2.4.5., 

supra. The use of water to slurry coal is expressly made a 

nonbeneficial use, which has the effect of prohibiting using 

water for that purpose. 260 

3.2.2.5. Permits 

The primary method to acquire a new water right is by 

applying for and receiving a permit from the Department. In 

some cases, permits are not required, or may be acquired 

after-the-fact. See sec. 3.2.2.5.2., infra. In all other 

cases, water may not be appropriated or construction even 

started until the permit is first obtained. 261 The steps 

involved are described below. 

3.2.2.5.1. Application; Fees 

Acquisition of a water right by permit is initiated by 

filing an application with the Department, called an 

"Application for Beneficial Water Use Permit." The 

application is made on Form 600 (Appendix A) or on Form 605 

(Appendix E) for small stock pits and reservoirs (see sec. 

3.2.2.5.2., infra), which forms are available from any of 

the Department's field offices (see back of form 602, 

259. 822-102(2), MCA. 
260. 85-2-104, M3A. This use of water may be p o s s i b l e  i f  t h e  water  does not  come 

uder t h e  j u r i s d i c t i o n  of the s t a t e ,  as may be  t h e  c a s e  r e g a r d i n g  water  he ld  under a 
reserved water r i g h t  for  m Indian reservation. 

261. 852-3(32, m. Certain applicat ions for ground water appropriations over 3,000 
=re-feet per year require leg is la t ive  approval. See 85-2-317, K A .  



Appendix C), or from the office of any county clerk and 

recorder. 262 

The forms are fairly easy to understand, although some 

familiarity is required with water measurement terms, water 

requirements (duty of water), and legal descriptions of 

land. A potential applicant can obtain assistance in 

filling out the form at any of the Department's field 

offices. An applicant when making out the application 

should also keep in mind the concepts of beneficial use and 

due diligence discussed in secs. 2.4. and 2.5.1.2.1., supra, 

because these concepts must be applied in acting upon the 

application, particularly if it is contested as described 

below. The application is given a priority date as of the 

date the Department receives it. 263 

A defective application will be returned by the 

Department for correction, 264 with instructions to correct 

and return it to the Department within a certain number of 

days (not less than 30). Applications not corrected and 

returned within the time allowed will be given a new 

priority date as of the date of refiling, and applications 

not corrected and refiled within 18 months will be 

terminated. 265 

PPUCTICE W3TE: A well thought out and prepared application 
rill ultimately save the applicant expense and avoid delays. 
Even if there are no problems with the application and the 
proposed appropriation, a final decision by the Department 
can take several months. Complicated and controversial 
applications, or applications for appropriations that may 
adversely affect prior rights, will take even longer, in 

262. Id. 
263. 85-2-401(2), HCA. See sec. 2.7. for a discussion of the inportance of priority. 
264. Miror deficiencies can be corrected over the telephone or by letter. 
265. 85-2-XQ, HCA. 



some cases several years. But, in the author's experience, 
n c ~ t  delays are caused by 111-prepared applications and the 
failure of the applicant to a d e q u a t e l y  plan h i s  
appropriation. Assistance by the Department or other 
specialists is recommended before filing the application. 

The fees for filing an application are established 

under the Act by the Board of Natural Resources and 

Conservation by rule. 266 They vary according to the amount 

of water to be appropriated. See "Statutes and Rules" 

herein for the fees as of this writing, and also Form 613, 

Appendix L. The fees must accompany the application. In 

certain cases, an environmental impact statement(E1S) may 

have to be prepared on the application, pursuant to the 

Montana Environmental Policy Act. 267 In such cases, which 

are rare, additional fees may be assessed by the Department 

to pay for the cost of the EIS. 268 

3.2.2.5.2. Exemptions 

There are a few exemptions from the Act's requirements 

that a permit first be obtained before appropriating waters, 

listed briefly as follows: 

(1) Wells and developed springs outside controlled 

ground water areas and appropriating less 

than 100 gallons per minute (gpm) ; 269 

(2) Small capacity (less than 15 acre-feet) reser- 

voirs for livestock watering which are not 

266. 85-2-713(l), MCA. See PRM 36.12.103. The rules adopted under the Water Use Act. 
are undergaing revision at  t h i s  writing. New rules, including new f i l ing  fees, should be 
adopted by the spring of 1982. Check the Montana Administrative Code fo r  the  l a t e s t  
version. 

267. 75-1-101 e t  seq., MCA. See also rules adopted by the Board and Department i n  
ARM 36.2.501 t o  608. 

268. See 85-2-124, *A. 
269. 85-2-306(1), MCA. See PRM 36.12.101 for the definit ion of " spr ing,"  which i s  

really a definit ion of "developed sp r ing ."  Note a l so  t h a t  c e r t a i n  app l i ca t ions  fo r  
ground  later appropriations over 3,000 acre- fee per year must rece ive  l e g i s l a t i v e  
w r o v a l .  85-2-317, MCA. 



located on perennial flowing streams and are 

accessible to land possessed by the appropria- 

or of 40 acres or larger; 270 

(3 ) Emergency appropriations ; 271and 

(4) Water reservations. 272 

The first exemption, for wells and developed springs 

with a maximum appropriation of less than 100 gpm, covers 

the vast majority of new wells in Montana, although many 

irrigation wells will exceed 100 gpm. A typical household 

well will yield less than 20 gpm. The exemption does not 

apply within the boundaries of a controlled ground water 

area (see sec. 2.5.1.5., supra); at present there is only 

one such area, near Terry in eastern Montana. 

Even though no permit need be obtained under this 

exemption, a "Notice of Completion" (Form No. 602, Appendix 

C) must still be filed with the Department within 60 days 

after beneficial use of the ground waters. The ~ e ~ a F t m e n t  

then uses the same review and correction procedure followed 

in the case of applications for permits, except the 

appropriator can't have more than six months to correct and 

refile the notice. The priority date of the water right 

under this exemption is the date of filing of the original 

notice; if the notice is refiled late, the priority date is 

the date of refiling. There is a $5.00 fee for filing the 

notice. Following the filing of a correct and complete 

Notice of Completion, the appropriator is automatically 

issued a" Certificate of Water Right" (see sec. 3.2.2.6.2., 

270. 85-2-X)6(3), MX. 
271. 85-2-306(4) and 85-2-113(3), WA; P R M  36.12.105. 
272. 85-2-316, M3A. 



infra) . 
The second exemption is intended to accommodate 

ranchers who collect runoff water in small stock water 

impoundments or pits. The appropriator is still required to 

apply for an obtain a permit within 60 days after 

constructing the impoundment or pit, but he gets it 

automatically, after the fact. Application is made on a 

special form (Form 605, Appendix E). The priority date is 

apparently the date of application for the permit. These 

after-the-fact stock water permits can be revoked or 

conditioned later by the Department if the appropriation has 

or will adversely affect other water rights. 

In the case of emergency appropriations, the third 

exemption, no water right is ever acquired. This is the 

only exemption under current law from the requirement to 

obtain a water right for new appropriations. The exemption 

recognizes the obvious impracticality of imposing a water 

right system on emergency appropriations. An emergency 

appropriation is defined as "the temporary beneficial use of 

water necessary to protect lives or property by reason of 

fire, storm, earthquake, or other disaster or unforeseen 

combination of circumstances which call for immediate 

action. "273 It "does not include the use of water for the 

ordinary operation and maintenance of any trade or 

business."274 Thirsty crops due to a drought would not 

qualify; a burning field or forest would. A notification of 



an emergency appropriations must be filed with the 
i 

Department within 10 days. There are no forms available for 

this purpose. This notification requirement is usually 

ignored, although a violation of a rule of the Board is a 

.misdemeanor. 275 

The fourth exemption for water reservations is an 

exemption by implication. The Act itself does not expressly 

make this exemption, although it expressly provides for the 

other three aforementioned exemptions. An appropriation of 

water can be made pursuant to an approved water reservation, 

without obtaining a even though the Act prohibits 

that in 85-2-302, MCA. Under the rule that a special 

statute controls the general, reservations are exempt by 

implication. See sec. 3.2.2.7., infra, for a discussion of 
! 
\ water reservations. 

3.2.2.5.3. Criteria for Issuance 

Once an Application for Beneficial Water Use Permit is 

accepted by the Department, a process begins which is 

+ designed primarily to protect prior (senior) rights. The 

permit systems of many states treat the protection of prior 

rights lightly, and permits are granted routinely. Even 

though a permit amounts to nothing more than an inchoate 

water right and a license by the state to proceed with an 

appropriation (see sec. 3.2.2.5.6., infra), Montana treats 

the protection of senior rights more seriously, especially 

after amendments were made to the Act in 1981 dealing with 

the burden of proof (see sec. 3.2.2.5.4., infra). 

275. 85-2-122, MiA. 
276. See 85-2-316, *A. 



The Department, upon receipt of a proper application, 

first determines if the proposed appropriation might 

"adversely affect the rights of other persons. "277 The 

Department relies on its records and checks with nearby 

appropriators to make this determination. If the 

determination is made that water rights might be adversely 

affected, the Department then notifies appropriators and 

other parties of interest of the application by newspaper 

publication and by if the Department determines 

otherwise, the notice procedure is skipped. In many cases 

the Department staff will attempt to obtain written 

statements from other nearby appropriators that they have no 

objection to the application, and otherwise attempt to 

settle potential problems with the application so that the 

notice stage can be bypassed. This is because the formal 

notice stage may trigger a hearing process that may delay 

the application for months. See sec. 3.2.2.8., infra. 

If the application is formally noticed pursuant to the 

statute, the notice will state that persons may file an 

"Objection to Application" (Form 611, Appendix J )  by a 
- 

certain date. Objections must contain certain information 

required by statute, but the main purpose of an objection is 

to allege and show how the appropriation proposed in the 

application will adversely a£ fect the objector ' s water 

rights. 279 

277. 85-2-307(1), MCA. "[Rl ights  o f  persons" is i n t e r p r e t e d  by t h e  Depa r tmen t  t o  
m a n  only  t h e  water r i g h t s  of o the r  persons. 

278. See 85-2-307(1), K A ,  f o r  t h e  n o t i f i c a t i o n  procedure. 
279. See 85-2-308, K A .  The exact  na tu re  of an ob jec t ion  is s t i l l  u n c e r t a i n .  The 

Department r o u t i n e l y  d i s m i s s e s  o b j e c t i o n s  by o b j e c t o r s  who, i n  t h e  o p i n i o n  o f  t h e  
Department, have no "standing" t o  o b j e c t .  Such an ob jec to r  might be  t h e  Depa r tmen t  o f  
F i s h ,  Wi ld l i f e  and Parks  (CfWPI a:leqi?; nr advPrse ef fect  on ins t ream water r i g h t s  h e l d  



PRACTICE NOTE: An objection to an application is akin to an 
answer in a lawsuit, although much more informal. It is not 
always necessary to state the water right or rights held by 
the objector, but a statement should always be made that the 
objector's water rights will be adversely affected, unless 
there is some other reason for the objection. 

At this stage, the Department will continue to try to 

settle the objections informally, which takes several weeks. 

If an informal settlement is impossible, the application 

then goes to a formal contested case hearing. See sec. 

3.2.2.8, infra. 

Whatever route the application takes through the 

process, be it informal disposition without notice, informal 

disposition after notice, or formal disposition after 

hearing, the Department ultimately must decide whether or 

not to issue the permit. The governing statute is 85-2-311, 

( MCA, which provides as follows: 

The department shall issue a permit if: 

(1) there are unappropriated waters in the source 
of supply: 

(a) at times when the water can be put to 
the use proposed by the applicant; 

(b) in the amount the applicant seeks to ap- 
propriate; and 

(c) throughout the period during which Qhe 
applicant seeks to appropriate, the 
amount requested is available; 

( 2 )  the rights of a prior appropriator will not 
be adversely affected; 

(3) the proposed means of diversion, construc- 
tion and operation of the appropriation works 
are adequate ; 

( 4 )  the proposed use of water is a beneficial use; 

-he p~iblic.  The Qepartwnt t3kec the poqit i o r  rha t  s~ich r igh t s  don ' t  e x i s t ,  exiep: 
F?r ItMurphy'* rights (see sec. 2.5.1.2.3.) and water reservatims, both of which a r e  he ld  

i by the DFWP. The practice of dismissing objections at th is  stage i s  questionable, s ince  
the s ta tu te  appears to  provide for f i l ing  valid objections for p r a c t i c a l l y  any reason; 
the practice, however, is a practical  way of weeding out ylecious objections and moving 
the ap~ l i ca t ion  along. 



(5) the proposed use will not interfere unreason- 
ably with other planned uses or developments 
for which a permit has been issued or for 
which water has been reserved; 

(6) an applicant for an appropriation of 10,000 
acre-feet a year or more and 15 cubic feet 
per second or more proves by clear and con- 
vincing evidence that the rights of a prior 
appropriator will not be adversely affected; 

( 7 )  except as provided in subsection (6), the ap- 
plicant proves by substantial credible evi- 
dence the criteria listed in subsections (1) 
through ( 5 . 

As can be seen, the statute is fairly specific, 

although it is subject to some interpretation. Most of the 

criteria listed are easily determined, such as beneficial 

use. Availability of water and effect on prior rights are 

less susceptible of easy determination. In fact, given the 

lack of adequate records in Montana as to existing water 

rights, it is nearly impossible in many cases to determine 

whether the proposed appropriation will adversely affect 

senior rights, even after diligent inquiry by the 

Department. 

The final decision by the Department to grant, deny, or 

condition an application must be made within 120 days after 

the application is last noticed, or within 180 days if a 

hearing is held. This time period can be extended by 

agreement of the applicant, and up to another 60 days in 

"extraordinary cases" by the Department. 280 

280. 85-2-310(1), MCA.  These deadl ines  r a i s e  important and i n t e r e s t i n g  l e g a l  
questions yet t o  be answered. Oftentimes, the deadlines are inpossible t o  meet. If  they 
are not, what happens? I s  the application autaratically granted, or denied? Does the  
Department lose jurisdiction of  the application? Cm the Department be mandamused t o  act 
m it? Recently, two lawsuits have resulted over these questions, m g  others. A t  t he  
time of t h i s  writing, m e  case r e su l t ed  in  a r u l i n g  t h a t  t he  time per iods  a r e  only 
directory t o  the Department, and the only remedy i f  the tirre per iods  a r e  not met i s  t o  
m d c w s  the Department t o  act on the application; the decision was not appealed. Carey 
v. Montana Department of Natural Resources and Conservation, F i r s t  J u d i c i a l  D i s t r i c t ,  



If the Department decides to approve the application in 

a modified form, to impose terms, conditions, o r  

limitations, or to deny it, the applicant must be given an 

opportunity to be heard. This is done through the hearing 

process for those applications that are formally contested . 
See see. 3.2.2.8., infra. In noncontested cases, the 

Department sends the applicant a Statement of Opinion (Form 

612, Appendix K), after which the applicant can request a 

hearing. 281 

3.2.2.5.4. Burden of Proof 

Until recently, the question of burden of proof was a 

subject of much discussion, both within the Department and 

among applicants and objectors. Without discussing the 

various arguments and positions herein, suffice it to say 

that the issue was never really settled. There was law to 

support all sides. 

Now, however, thanks to the last legislature at the 

behest of the Department, it is clear that the applicant now 

carries the burden of proving compliance with the criteria 

for issuance of a permit. In subsection (7) of 85-2-311, 

MCA, quoted in sec.3.2.2.5.3., infra, the applicant must 

prove the criteria by "substantial credible evidence," the 

burden usually applied in administrative proceedings. 282 The 

Civ i l  No. 43556 (1979). The other case held  that the Department l o s t  j u r i s d i c t i o n  of a 
tardy application, but didn't rule on what effect that  had; that  case i s  now on appeal.  
State ex re l .  Wilson v. Department of Natural Resources and Conservation,  Docket No. 
81-240, mtma Scpraine h r t .  The Department takes t he  pos i t i on  decided i n  t h e  f i r s t  
Case. 

Note tha t  the time pericd for the Department t o  act m the application is computed 
fran the  l a s t  date of notice. In canplicated or contested cases ,  it w i l l  t ake  months 
just to reach that  stage, thus giving the Department extra t i m .  

281. 85-2-310(2), MY. 
282. Effective April 14, 1981; also applies to  applications then pending before t he  

Oapartmnt. 



burden is even heavier for applications for 10,000 acre-feet 

per year, 15 cubic feet per second, or more--the burden of 

"clear and convincing evidence. 283 

The effect of this burden will be interesting to 

observe. Given the lack of adequate records of water rights 

in this state, it might be nearly impossible for an 

applicant to prove by "substantial credible evidence" that 

he won't adversely affect prior rights. Indeed, in many 

cases, and even with good water right records, the only way 

to find out is to actually appropriate the water and see 

what happens. Since applications can be (in fact, must be) 

denied for failure to meet the burden,284 water development 

in Montana may be constrained, at least until existing water 

rights are adjudicated. 

PRACTICE NOTE: Under the new law, an applicant should be 
prepared to present evidence of "nearby" existing water 
rights in the source of supply and stream-flow records. The 
services of hydraulic engineers may be needed. Testimony by 
witnesses that water remains undiverted (surplus) in most 
years during the proposed period of use may also be helpful. 
The Department can be of assistance in finding much of the 
information. 

3.2.2.5.5. Terms and Conditions 

Upon issuance of a permit, the Department has broad 

discretion to impose terms and conditions as a part of the 

permit,285 and it quite often does so. In fact, there are 

standard conditions the Department requires in all permits, 

such as time limits to complete the appropriation; time 

283. 85-2-311(6), a. 
284. See, e.g. ,  Cross v. Erickson, 72 N.M. 73, 380 P.2d 520 (1963); Reynolds v. 

Wiggins, 74 N.M. 670, 397 P.2d U 9  (1964); ad City of Roswell v. Berry, 80 N.M. 110, 452 
P.2d 179 (1969). These are a l l  cases from the state of New Mexico, which requires the 
applicant t o  pmve that there i s  wappropriated water a-d that no injury w i l l  r e s u l t  t o  
others. 

285. See 852-312, WA. 



Limits can be extended upon application (Form 607, Appendix 

G ) .  The Department responds to the application for 

extension of time using Form 616, Appendix M. In the case 

of reservoirs, the Department usually requires the permittee 

to install an outlet, so that junior as well as prior rights 

are protected (see sec. 2.4.7., supra). Standard clauses 

that the permit is provisional (see next section, infra) and 

that it is subject to prior rights are also inserted. And, 

the appropriation usually contains restrictions on period of 

use. 

See Appendix B for a typical permit currently being 

issued. 

Failure to comply with the terms and conditions of a 

permit can result in its revocation, after notice and 

opportunity for hearing. 286 

3.2.2.5.6. Effect of Permit - 
An approved permit is not evidence of a perfected water 

right. Actually, it amounts to little more than a license 

from the state authorizing the permittee to proceed with an 

appropriation. It is not an adjudication of anyone's water 

rights. At best, it is an inchoate right, subject to 

further action by the permittee to perfect it. 287 

At the present time, all permits in Montana are 

286. 85-2-314, WA. 
287. See Wyaning v. Colorado, 259 U.S. 419 (19'22); United S t a t e s  v. Fallbrook P u b l i c  

U t i l i t y  D i s t . ,  165 F. Sup. 806, (S.D. Cal. 1958); L i t t l e  Cottonwood Water Co. v. Kimbal l  
76 Utah 243, 289 P. 116 (1930); Madera I r r i g .  Dist. v. A l l  Persons, 47 C a l .  2d 681,  306 
P.2d 886 (1947). But see a l so  General Agricul ture Corp. v. Moore, 166 Mont. 510, 574 
P.2d 859 (1975)' holding t h a t  a p r i o r i t y  d a t e  e s t h l i s h e d  by t h e  f i l i n g  of a p e t i t i o n  
under t h e  old law t o  acquire a water r i g h t  on an adjudicated stream ( s e e  s e c .  2 . 5 . 1 . 3 . )  
is a "valuable r i g h t , "  and is an "exist ing r igh t"  a s  t h a t  term is used i n  Mont. Const. of 
1972, a r t .  IX. Does t h a t  make a p r i o r i t y  d a t e  e s t a b l i s h e d  by a pe rmi t  a p p l i c a t i o n  a 
"vested right"? 



"provisional." 288 This means that they are subject to the 

adjudication of pre-July 1, 1973, water rights, which is 

currently underway. See Chapter 6. Once the adjudications 

are completed, "[tlhe amount of the appropriation granted in 

a provisional permit shall be reduced or modified where 

necessary to protect and guarantee existing rights ...." 289 
How this is going to be done is not clear, but it appears to 

be through the certificate process. See 85-2-315, MCA, and 

sec. 3.2.2.6., infra. 

3.2.2.6. Certification 

The final step in acquiring a water right under the 

Water Use Act is to obtain a "Certificate of Water Right." 

See Form 604, Appendix D, for a typical certificate. A 

certificate is evidence of a perfected water right; it is 

akin to a deed for land. It is issued upon completion of an 

appTopriation. Although not stated expressly in the 
I 

statute, the certificate in effect grants the certificate 

holder a water right within the parameters of his actual 

appropriation. This means that, if a permittee actually 

ends up using less water than authorized in the permit, he 

or his successor will get a certificate for only the amount 

used. 

3.2.2.6.1. Surface Waters 

Bo certificates will be issued under the Act until 

existing water rights are adjudicated. 290 In the meantime, 

however, a permittee for surface waters is still required to 

file a "Notice of Completion of Water Development" (Form 

. 85-2-313, CCA. 
Ibb. Id. 
m. $5-2-315(2). KA. 



617, Appendix N) when the appropriation has been completed 

according to the terms of the permit. No fees are 

required. 291 When the adjudication of existing water rights 

is completed, certificates will be issued to all surface 

water permittees. 

3.2.2.6.2. Ground Waters 

As noted in sec. 3.2.2.5.2., supra, appropriators by 

wells and developed springs under 100 gpm outside controlled 

ground water areas automatically receive certificates upon 

the filing of a Notice of Completion of Groundwater 

Development (Form 602, Appendix C). All other ground water 

uses require permits, and certificates will be issued after 

the completion of the adjudication of existing water rights, 

the same as for surface water uses by permit. Presumably, 
i 

certificates will also be issued for those ground water uses 

requiring legislative approval (see n. 261). 

See Appendix D for a typical certificate on a ground 

water appropriation. 

3.2.2.7. Water Reservations 

Water reservations are a species of water rights. 292 

In effect, they are really permits for large amounts of 

water which may be developed over extended periods of time, 

depending on the reservation. In fact, they should be 

thought of as permits in a legal sense, and, for those where 

the water has been put to actual beneficial use, as 

certificates. 

Water reservations are unique to Montana; to date, 

Dl. But sea n. 266. 
292. bc 36.16.111. 



water reservations have been approved only in the 

Yellowstone River Basin.293 Other states provide for 

setting aside or reserving water for certain purposes, but 

to the author's knowledge none do it quite the way Montana 

does--i.e., by actually making them water rights. The 

reason for making them protectible water rights was to 

subject them to the same kind of scrutiny as permit 

applications, and to give them greater legal standing in 

upcoming battles with downstream states and other potential 

appropriators interested in using Montana's water out of the 

state. 

The purpose of a water reservation is to set aside or 

"reserve" large quantities of water for present or future 

beneficial use. In effect, they are a practical way (and 

one of the few ways) to implement a water plan. They are 

apparently the only way to acquire "instream" water rights. 

See sec. 2.4.4., supra. 

Since only governmental entities may apply for 

reservations, they are discussed only briefly herein. See 

ARM 36.16.101 t o  36.16.116 for the rules on water 

reservations. 

3.2.2.7.1. Eligibility for Application 

Only state and federal agencies and political 

subdivisions of the state, such as cities, conservation 

districts, and irrigation districts, may apply for 

reservations of water. 294 This limitation was imposed 

because it was felt that governmental entities were more 
- 

293. Order of the Board of Natural Resources and Conservation, December 1 5 ,  1978, 
available at the Department. 

294. 85-2-316(1). MCA. 



likely to represent the "public interest" when such large 

quantities of water were set aside and dedicated for a 

particular purpose. 

3.2.2.7.2. Application; Fees 

Applications for water reservations are submitted to 

the Department, using Form 610, Appendix I. The information 

required to be contained in an application is quite specific 

and detailed. 295 

A $100 fee is charged per application, plus costs of 

processing the application, which can be substantial. 296 

3.2.2.7.3. Administrative Processing 

Applications for water reservations are processed in 

much the same way as applications for permits. However, the 

proceedings are more elaborate (because of the amount of 
[ 

water involved and the interest generated), and the Board of 

Natural Resources and Conservation, not the Department, 

makes the decision. Other differences are that the-priority 

date of a reservation is the date the Board approves it, 297 

and the criteria for approval are different. 2 98 

3.2.2.7.4. Effect of Reservation 

Being a water right (usually inchoate), a water 

reservation has essentially the same status as any other 

water right. It is subject to prior rights, and must be 

perfected to ripen into a fully protectible right. 
2 9 9  

Junior water rights are subject to it.300 Since instream 

295. See AFW 36.16.104 t o  106. 
296. 85-2-316(2), WA; 36.12.103(3). 
297. 85-2-316(8). 
298. 85-2-316(3), WA. 
299. The Order approving water r e se rva t ions  i n  t h e  Yellowstone R ive r  b a s i n  

established tire t o  c k l e t e  plans and appropriations of the water. 
X30. See 85-2-316(6), K A .  



water reservations have instantaneous beneficial use, they 

are instantly perfected. However, an instream reservation 

can be modified later by the Board under 85-2-316(10), MCA. 

PRACTICE NOTE: Potential appropriators in the Yellowstone 
River basin should be aware of the existence of water 
reservations in that basin. In the case of irrigation uses, 
the potential appropriator might be able to obtain the 
needed water through his local conservation district, since 
the districts received water reservations for such uses. 

3.2.2.8. Administrative Hearings 

3.2.2.8.1. Conditions Prompting Hearings 

When objections to permit and water reservation 

applications are received by the Department and cannot be 

settled informally, contested case hearings are required to 

be held before the action on the applications are taken. 301 

The vast majority of permit applications never reach the 

hearing stage, although several hearings are still held each 

year. Because of the interest surrounding a water 

reservation application, the applicant can assume a hearing 

will be required in that case. 

3.2.2.8.2. Procedure 

Hearings on permit applications are conducted by a 

water rights hearing examiner of the Department. He may or 

may not be a lawyer. For several years, the Department has 

had a full-time water rights hearing examiner, but it 

sometimes appoints another employee of the Department to 

conduct the hearing. 

Permit hearings are supposed to be held within 60 days 

from the date set by the Department for filing 

objections, 302 but this period is frequently extended by ' 

301. -2-m, m. 
m. Id. 



agreement or motion. 303 Hearings are conducted in 

accordance with the Montana Administrative Procedure Act 

(MAPA) and the rules adopted thereunder, "except that common 

law and statutory rules of evidence shall apply only upon 

stipulation of all parties to a proceeding. $ 8  3 04 

Generally, the hearings and proceedings thereunder are 

conducted informally. There are no set forms for pleadings, 

etc., as in court proceedings. The parties need not be 

represented by counsel, although it's a good idea, 

especially if the opposing side has counsel. They are 

usually held in a location convenient to the parties, after 

notice. 

At the hearing, the hearing examiner attempts to gather 

evidence regarding the facts at issue, such as existing 

water rights and water availability. Much of this 

information is put into evidence by the Department water 

rights staff, who are usually not represented by an 

attorney. The hearing examiner may also require briefs on 

legal points and establish deadlines therefor. 

After the hearing proceedings are concluded, the 

examiner will issue a proposed decision, which is served on 

all parties, and an opportunity to file written objection is 

given. Under current procedure, the examiner does not 

actually issue or deny the permit. Instead, the examiner's 

proposed decision may be adopted by the head of the Water 

Resources Division in the Department. 

YW. The legality of this practice is questionable. See n. 280. 
X1. 85-2-121, =A. See 2-4-101 et seq., MCA for the Montana Administrative 

Rocsdun Ild, ed MW 1.3.212 t o  234 which are the Attorney General's Model Rules of 



Hearings on water reservation applications are 

conducted under the Administrative Procedure Act as well, 

except they are conducted by the board. In the case of the 

Yellowstone water reservations, the Board appointed a 

special hearing examiner. 

PRACTICE NOTE: If the practitioner becomes involved in an 
administrative hearing before the Department, he should 
contact the hearing examiner for information on the 
procedure. In addition, the practitioner should consult the 
Montana Administrative procedures Handbook by Roger Tippy 
which is available from the State Bar for a thorouqh 
discussion of administrative law practice, with sample forms 
and pleadings. 

3.2.2.9. Judicial Review 

In accordance with the Montana Administrative Procedure 

Act, final decisions of the Department or Board under the 

Water Use Act are reviewable in court. See MAPA for legal 

criteria. Since court review is confined to the record, it 

is important that an adequate record be made at the 

administrative level. 

There is some question regarding where appeals from 

Department and Board decisions under the Water Use Act 

should be taken. See sec. 6.5.1., infra. 

Practice adopted by the Department at  W 36.2.101. 
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CHAPTER 4. CHANGES IN WATER RIGHTS 

(SEMINAR OUTLINES: See same seminar outline materials as 
listed in Chapter 3.) 

4.1. General 

Under the Appropriation Doctrine, water rights may be 

changed if other water rights are not adversely affected. 

Changes include changes in point of diversion, place of use, 

place of storage, purpose of use, and method o f  

transmission. Since July 1, 1973, changes in the place of 

use, point of diversion, place of storage, and purpose of 

use are required to be approved by the Department, and such 

changes must be approved if they will not "adversely affect" 

other rights. 305 But the determination of whether a 

proposed change is really a change or a new appropriation, 

and whether the change will adversely affect other rights, 

is made by applying the prior law. Section 2.9., supra, 

should be reviewed for a discussion of the law that will 

apply under these circumstances. 

4.2. Administrative Practice and Procedure 

4.2.1. Application; Fees 

The Water Use Act provides that "[aln appropriator may 

not change the place of diversion, place of use, purpose of 

use, or place of storage except as . . .approved by the 
department. "306 Changes in all water rights, whether 

pre-July 1, 1973, or acquired after that date pursuant to 

305. 85-2-Wn, MCA. 
31%. 85-2-4-2(1), MCA. Under 85-2-402(3), MCA, an a p p r o p r i a t o r  may not  change an 

appropriation of more than 15 cubic feet  per second from agr icu l tura l  use  t o  i n d u s t r i a l  
use.  I t  i s  not  c l e a r  whether an a p p r o p r i a t o r  could  change such an a g r i c u l t u r a l  
a p p r o p r i a t i o n  t o  a  r e l a t e d  use ,  such a s  mining,  o r  t o  an u n r e l a t e d  use ,  such  a s  
hydropower generation xd then t o  industr ial .  



the Water Use Act, are covered by this provision. This 

means that even old decreed rights and rights for which a 

permit has been issued, as well as all other water rights, 

come under the change approval law. 

The statute does not say what happens if a change is 

made without the Department's approval, although failure to 

obtain the Department's approval is a misdemeanor. 307 But 

an an attempted change without such approval would probably 

be void ab initio or ineffective. 
308 

The application for a change approval is made on Form 

606 (Appendix F). A $15 filing fee is required. In 

addition, in rare cases an environmental impact statement 

may have to be prepared, requiring fees to pay for the cost 

of preparing the statement. 309 

4.2.2. Protection of Other Rights - 

The primary purpose of obtaining the Department's 

approval for a change in a water right is to protect other 

water rights. 310 Theoretically, by requiring administrative 

approval, other rights will be protected, avoiding costly 

litigation such as has occurred in the past when changes 

were made unilaterally. 

Under the Water Use Act, once an application for a 

m. (62-122, LCA. 
X.. C r t i l l o  v. KLmsnm, - M m t . ,  No. 80-465 (September 29, 19811, a case  

in*alrfng 0!%2-Y13(3), KX, which requires Department approval prior t o  severing a water 
ri@ hasl the land t o  which it is appurtenant, offers some support for t h i s  result .  The 
holding o f  the ajurt by fnplication (see dissent) r e s u l t s  i n  a severance being e i t h e r  
ineffective or void ab i n i t i o  i f  it is not approved by the Department. The same r e s u l t  
w l d  seun to M a i n  for f a i l u r e  t o  obta in  an approval f o r  a change, under s i m i l a r  
-ry lengupge. 
D. See 85-2-124, MCA. 
310. The s ta tu te  uses the phrase, "the r i @ t s  of other persons. " 82-2-402(2), MCA. 

Th Dq.rt.a interprets t h i s  t o  mean only the water r i # t s  of o ther  persons. See n. 
257, upn, sdscorrpanyingsec .  3.2.2.3., a n d n . ,  supra. 



change is made to the Department, ~t undergoes basically the 

same processing as does an application for a permit. If the 

Department determines that the proposed change might 

adversely affect the rights of other appropriators, it 

notices the application, objections are received, and a 

hearing is held. And, as in t h e  c a s e  o f  p e r m i t  

applications, the Department attempts to resolve differences 

over the proposed change before it actually reaches the 

formal hearing stage. See sec. 3.2.2.5., supra for a 

description of the permit application process. 

4.2.3. Burden of Proof 

Who has the burden of proof in a change application 

proceeding is less clear than in a permit proceeding, since 

there is no mention of burden in the statute. Several cases 

I under the prior common law held that the burden fell on the 

party alleging injury to his water right. 311 1t would seem 

that this would also be the case under the Water Use Act 

where objections have been filed: the objector would have 

the burden of showing how he will be adversely affected by a 

change. 312 But there is support for the proposition that 

the applicant must first show by a general negative that his 
'i 

proposed change will not interf ere with the rights of 

others. 313 This would be true particularly where there are 

no objections. 

311. See, e.g., Hmsen v. Larsen, U Mont. 350, 120 P. 229 (1911 ); Lokowich v. City 
of Helena, 46 Moot. 575, 129 P. 1063 (1913); Thrasher v.  ann nix & Wilson, 95 Mont. 273, 
26 P.2d 370 (1933); McIntosh v. Graveley, 159 Mmt. 72, 495 P.2d 186 (1972). 

312. The Departaent takes the same position. Showing theoretical  or techrtfcal injury 
alone w i l l  not suffice. Thrasher md Hansen, i d .  

313. Adterman v. City of Walsenburg, 171 colo. 304, 467 P.2d 267 (1970) ;  Tanner v .  
Mmphreys, 87 Utah l a ,  48 P.2d 484 (1935). 



4 2.4. Terms and Cond~tlons 

The Department may approve the change subject to such 

terrns and conditions it considers necessary to protect other 

rights. 314 It might even require the installation of 

measuring devices to ensure the appropriator does not divert 

more water under the change than the amount to which he is 

entitled. 3 15 And, limitations on the time allowed to 

complete the change can be imposed.316 A change application 

is approved using Form 620 (Appendix P ) ;  when the change is 

completed, Form 618 (Appendix 0 )  must be filed with the 

Department. 

4.2.5. Administrative Hearings 

Contested case administrative hearings on change 

applications are held in the same manner as hearings on 

permit applications, when objections are filed and they 

cannot be settled. See sec. 3.2.2.8., supra. 

4.2.6. Judicial Review 

Judicial review of Department decisions on changes may 

be taken in the same manner as permit decisions. See 

sec.3.2.2.9., supra. 

3 i h .  85-2-4U2(4), MCA. 
3;5. This w w l d  be c o n s i s t e n t  w i t h  Don ich  v. Johnson, 77 Mont. 229, 250 P. 963 
- .  -idera. and 9ank ". Wcrr:c* '1: Y v t ,  '165. ' 15  P.26 1007 (1941). and McIntosh v. 

Grav?:ey, '59 Mont. 7 2 .  1195 >.?!I ia r ;  ' 7 - 2  . .Per? t l e  ' r i a l  z o u r t s '  impositions of  
n e d ; ~ r , ~ c j  3evi:es T G j F  ~d,eT$.-- - ~ -  - -- 

7 ' .  2%-:-u*y? u' WA 



( ' t3APPER 5 .  TRANSFER OF WATT? RIGHTS 

5.1. General 

A t.r3nsfer of a water right usually refers to 

transferring the ownership of the right to another person or 

entity. In some instances the term has been used to 

describe a change in the water right, discussed in Chapter 

4. But, properly speaking, a transfer indicates a 

conveyance, assignment, sale, lease, or other alteration in 

ownership, possessory interest, or contract right in the 

water right. Often, but not always, both a transfer and a 

change will be involved in the same transaction, but not 

always. 

When used in connection with land, water rights are 

appurtenant to that land and run with the land unless 

expressly reserved therefrom. This has always been the rule 

in Montana, and is still the rule, for both pre-and 

post-July 1, 1973, water rights. See sec. 2.8., supra, and 

85-2-403(1), MCA. Therefore, when land is transferred, the 

water rights appurtenant to that land are also conveyed, 

even though not specifically mentioned. 317 If land is 

subdivided and sold, and the appurtenant water rights are 

not reserved, then the water rights are divided and 

transferred in respective amounts to each tract in the same 

nroportion that the number 3f acres irrigated on each tract 

'.>ears to a l l  t l i e  .acres irrigated. 318 Obviously, tne 

317. Yut thev wst Se appurtenant a t  t he  tire t h e  Lana i s  conveyed. I u s t e r  C o n s o l .  
Mines Co. v. C i t y  o f  Helena ,  52 Mont. 35, 156 P. 1090 (1916) .  A s u b s e q u e n t  deed  
t r m s f e r r i n g  a water r i g h t  does not ope ra te  t o  sever  t h e  r iwt from t h e  Land where  t h e  

t land and a ~ p u r t e n a n c e s  were t r a n s f e r r e 4  o r ~ v i o u s l y .  ' i s~es  Livestock Cc. v .  Warren,  103 
M m t .  Z @ k ,  5.' fi 27 :'3t. ' 'Y'I 

313. i o a ~ t *  . 'w+- 'L; ~31.t :q'. 183 c.2:: 4'' '0.j7 . 



subdivision of irrigated land can create hundreds of little 

water rights, leading to much confusion. 319 And, to make 

matters worse, the purchaser may not even know he has 

acquired a water right with his piece of property; not 

knowing that he has a water right might lead to an 

abandonment of it. See sec. 2.10.1., supra. 

Water rights may also be severed and transferred 

separate from the land, such as by assignment, sale, or 

lease. 320 There is no particular form that such a transfer 

must follow. In fact, par01 transfers of water rights in 

gross were upheld in equity as between parties when 

possessory interests i n  t h e  p u b l i c  d o m a i n  w e r e  

transferred. 321 But because of legal uncertainties 

surrounding this practice, transfers of water rights by 

assignment, sale, or lease should always be in writing. 322 

5.2. Notice to and/or Approval of Department 

Section 85-2-403(2), MCA provides as follows: "The 

person receiving the appropriation interest shall file with 

the department notice of the transfer on a form prescribed 

by the department." Whether this provision applies to 

pre-July 1, 1973, water rights is not clear, although it 

clearly applies to post-July 1, 1973, rights obtained by 

permit or certificate. The Department has interpreted it to 

apply to all water rights, including those dating befor- 

July 1, 1973. This is probably a correct reading of the 

319. See t h e  d i s s e n t  i n  C a s t i l l o  v. Kunnemann, M o n t  .-, No. 80-465 (Septerrber 29, 
1981) f o r  a d i scuss ion  of t h i s  problem. 

320. Adam v. C h i l c o t t ,  -Mt.-, 36 S t .  Rep. 1238, 597 P.2d 1140 (1979) 
321. Geary v. Harper, 92 Mont. 242, 12 P.2d 276 (1932); S t .  Ogne v. Blakely ,  76 Mmt. 

1, 245 P. 532 (1926); Cook v. Hudson, 110 Mont. 263, 103 P.2d 137 (1940). 
322. I t  need not  be acknowledged, and language t o  "give and gran t"  t h e  water r i g h t  is 

s u f f i c i e n t .  Middle Creek Ditch Co. v. Henry, 15 Mmt. 558, 39 P. 1054 (1895). 



law, particularly in view of the recent Castillo case. 
32 3 

Notice to the Department of a transfer is made on Form 

608, "Notification of Transfer of Appropriation Water 

Right." The Department acknowledges the notice on the back, 

Form 625, "Acknowledgement of Water Right Transfer." (These 

forms were being printed by the Department at the time of 

this writing, and were unavailable; see Appendix Q.) 

A severance of a water right, whether or not involving 

a transfer, must be approved by the Department, as discussed 

in n. 308. Use Form 609, "Application to Sever and Sell 

Appropriation Water Rights" (Appendix H). 

As required by the above-quoted section, anyone 

receiving an interest in a water right must file a notice 

with the Department. This means that anytime land is sold 

with appurtenant water rights, or the water right is 

otherwise transferred, such as by assignment, sale, lease, 

or descent, the person or entity receiving the interest in 

the water right is required to file a notice. The notice is 

filed on Form 625 (Appendix Q). The purpose of the statute 

is to maintain up-to-date records of owners of water rights. 

The statute is almost totally ignored. 324 

Under the transfer statute, the Department has no power 

to evaluate the transfer, or to deny it. It only files the 

notice in its records. However, many transfers will also 

involve severance of the water right from the land to which 

it is appurtenant, or a change in the water right, which do 

323. See n. 308, aqra. 
324. There i s  m penalty for failure to f i l e  a notice of transfer, and, since the 

Department has m power to rpprove or deny a transfer, failure to f i l e  would probably mt  
result fn the trcnsfer being ineffective or void. But, see M I C E  NJTE i n  text. 



require the approval of the Department. 

PRACTICE NOTE: It is very important that the practitioner 
understand the statutory requirements to transfer water 
rights. A mere transfer of a water right, as discussed 
above, only has to be filed with the Department. Severance 
of a water right, selling a water right for other purposes 
(a change in purpose of use), making a water right 
appurtenant to other lands, and changing a water right all 
require the approval of the Department. If such approval is 
not obtained, the attempted severance or change is probably 
either ineffective or void ab initio. See sec. 2 .8 .  for a 
discussion on appurtenancy and severance, and Chapter 4 for 
a discussion on changes in water rights under the Water Use 
Act. 

5.3 Conveyance by Deeds, Etc. 

Since water rights are appurtenant to land and run with 

the land, it is not necessary to specifically refer to water 

rights in the land conveyance instrument if the water rights 

are to be transferred with the land. In fact, it is 

inadvisable to refer to specific water rights by quantity or 

name because the conveying instrument may then be construed 

as reserving all other water rights, unless language to the 

contrary is expressed. 325 

From a buyer's/granteels perspective, specific lmguage 

referring to each water right being transferred may be 

desired, since the grantee might be able to have recourse 

the grantor if the grantor has insufficient title to the 

water rights. On the other hand, a grantor may not want to 

list and warrant title to the water rights, given the 

uncertain nature and status of water rights in Montana at 

the present time. Of course, after the adjudication of 

pre-July 1, 1973, water rights is completed, potential 

grantors will have much better evidence of their water 

325. Kofoed v. Bray, 69 Mont. 78, 220 P. 532 (1923). L e n s i n g  v. Day & Hansen 
Security Co., 67 Mont. 382, 215 P. 999 (1923). 
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rights. 

PRACTICE NOTE: The following language is recommended to 
transfer all water rights through deed where the 
practitioner represents the seller/grantor: "Together with 
all and singular the tenements, hereditaments, 
appurtenances, and water and ditch rights, if any, thereunto 
belonging." 

If practitioner represents the buyerlgrantee, the 
following language should be used: "Together with all and 
singular the tenements, hereditaments, appurtenances, and 
water and ditch rights, thereunto belonging, including but 
not limited to the following water rights: (l).. .. (Number 
and list each water right separately, and refer to the 
lwater right by date, quantity, and document providing 
evidence of the right.)" 

When water rights are reserved by the grantor, express 

language to that effect must be contained in the 

transferring instrument; otherwise, the rights will be 

transferred with the land. 

PRACTICE NOTE: A reservation of all water rights should be 
worded as follows: "Reserving, however, unto grantor all 
water and ditch rights appurtenant to said land, including 
but not limited to the following water rights: (1). . . . (List 
each right separately, describing each by date, quantity, 
etc. ) " 

A reservation of only specific rights would be worded 
as follows: "Reserving, however, unto grantor the following 
described water rights: (1 ) . . . . " 
PRACTICE NOTE: Note that, in cases where a reservation of 
water rights is made, the grantor in effect is attempting to 
sever the rights from the land to which they a r e  
appurtenant. In these cases, the severance must be approved 
by the Department to make the severance effective. If the 
Department's approval is not obtained. the attem~ted 
severance is probably either ineffective or void ab inikio, 
and apparently the water rights are still appurtenant and 
run with the land.dZb Failure to obtain such approval 
apparently has no effect on the validitv of the land 
transfer itself. 

- - - - - -- - - - - 

326. See C a s t i l l o  v. K u n n m ,  -Wt.-, No. 80-465 ( S e p t d e r  29, 1981). 
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CHAPTER 6. ADJUDICATION OF PRE-JULY 1, 1973, WATER RIGHTS 

(SEMINAR OUTLINES: See Adjudication of Existing (pre-July 
1, 19/3) Water Rights, by Hon. W. W. Lessley, Chief Water 
Judge; Adjudication of Existing Rights, by Michael McLane, 
Adjudication Program Manager, DNRC; and Adjudication of 
Existing Rights, by Richard T. Munger, Rich Munger & 
Associates; in "Seminar Outlines" in the back of this 
handbook.) 

6.1. Historical Background and Purpose 

Efforts to adjudicate water rights through the courts 

began in the last century. Gradually, over the years 

thereafter, amendments and additions were made to existing 

statutory law on adjudication to make the adjudications more 

meaningful. But an adjudication system was never 

established to adjudicate all water rights in one proceeding 

that had finality. See see. 2.6.1.1., supra. 

Finally, in 1973 under the Water Use Act, an 

adjudication system was established to determine pre-July 1, 

1973 water rights ("existing rights") on a drainage by 

drainage basis. The adjudication, triggered by an order of 

the Department of Natural Resources and Conservation, was 

begun in 1974 in the Powder River basin in southeastern 

Montana. After some six years' experience with the 1973 

system, the legislature determined that the process was not 

advancing rapidly enough and was too costly to state 

government. The system was therefore scrapped, and a 

massive, statewide process, described herein, was initiated 

in 1979, but the work already done in the Powder River basin 

was incorporated therein. 327 See sec. 2.6.2.1.. supra for a 

more thorough description of the 1973 system. 

f 

327. 85-2-212 and 222, MCA. 

120  



The purpose of tne ia:81d~catlon system now In effect 

(sometimes referred. to as the Senate Bill 76 adjudication 

system, after the bill enacting it in 1979) is to determine 

pre-July 1, 1973, water rights on a reasonably accurate 

basis. It is felt that determination of such rights is 

necessary to document water use in Montana, and for the 

protection of water right holders. 

6.2. Claim Filing Requirements; Exemptions 

The current adjudication system was actually initiated 

by an Order of the Montana Supreme Court upon petition of 

the Attorney General. 328 Pursuant to the statute, the Order 

requires that anyone asserting a claim to a water right with 

a priority date before July 1, 1973 file a claim of that 

right with the Department of Natural Resources and 

Conservation. The deadline for filing the claims was set in 

the Order for January 1, 1982. 329 Notice of the Order is 

provided by publication, public notice, media, and with the 

property tax statements mailed in the fall of each year. 330 

The following water rights are exempt from the claim 

filing requirements, although they may be voluntarily 

filed: 3 3 1 

(1) Instream livestock uses; 3 3 2 

(2) Instream domestic uses; 333 

( 3 )  Ground water livestock uses; 334 

7?S 95-2-211 and 212. Kfi 

329. >ee R ~ p e n d i x  v for  , . .,,i!-~mr . u , ~ r t  o rde r .  The supreme c o u r t  h a s  s t a t u t o r y  
au tho r i ty  t o  extend t h e  dead-l?e lot l a t e r  t han  J m e  30, 1983,  upon p e t i t i o n  o f  t h e  
Attorney General.  As of t h i s  W A L L -  _, t he  dead l ine  has not been extended. 

330. 85-2-213, K A .  
331. 85-2-212 and 222, K A .  
332. See sec .  2.4.4. T h e r e  i s  some q u e s t i o n  whe the r  s u c h  r i g h t s  even  e x i s t  i n  

Montana. 
333. I t  is d i f f i c u l t  t o  conceive of an i q s t r e a m  d o m e s t i c  u s e ,  e x c e p t  f o r  a human 

d r ink ing  d i r e c t l y  f r a n  o r  launderirig c1ot"ls i n  a stream. 
334. See secs .  2.3.2.. 2.5.1.2.4, : .5.1.5. ,  and 2.6.1.2.2. 



;1) Ground water domestic uses; 335 and 

(5) Rights declared under the Powder River basin 

adjudication initiated in 1974. 336 

All other pre-July 1, 1973, water rights are covered, 

including decreed rights (whether decreed before or after 

July 1, 1973), use rights, 1885 filed rights, and ground 

water irrigation rights. 

PRACTICE NOTE: The determination of whether a use of water 
constitutes a water right can sometimes be very difficult. 
For the novice, a review of Chapter 2 herein is essential to 
aid in making that determination. When in doubt, always 
assume that a right exists, and claim it. If it isn't 
claimed, the right is forfeited. See sec. 6.3, infra. In 
the opinion of the author, exempted water rights should also 
be claimed. For the reasons, see sec. 6.4.4., infra. 

6.3. Loss of Unclaimed Rights 

Failure to file a claim of a water right as required by 

i 
statute and the Order of the Montana Supreme Court 

"establishes a conclusive presumption of abandonment of that 

right." In other words, the right is forfeited and lost 

forever. 337 

6.4 The Claim 

6.4.1. Forms 

Claims of existing water rights are made on forms 

provided by the Department. The forms can be obtained at 

335. Id. Domestic ~ l s e s  include ordinary hausehold u s e s  and wate r ing  a garden and 
lawn. 

336. See sec. 2.6.2.1. 
337. 85-2-226, M3A. This is a s trangely worded s t a t u t e .  A conclusive presurption is 

one i n  which proof of a basic  fac t  renders the  existence of the p r e s m d  fac t  c o n c l u s i v e  
and i r rebu t tab le .  In t h i s  case, proof of t h e  b a s i c  f a c t  t h a t  a c l a i m  was not  f i l e d  
r e s u l t s  i n  the  r i g h t  being abandoned. That a claim was not f i l e d  can obviously be e a s i l y  
proved by sinply putt ing i n t o  evidence the claim f i l i n g  records. The net resu l t  of t h i s  
s t a t u t e  is t o  wipe ou t  a l l  water  r i g h t s  t h a t  were not  c la imed  a s  r e q u i r e d  by law. 
Therefore, the  r i g h t s  are rea l ly  fo r fe i t ed ,  rot abandoned. See sec. 2.10.1. 

There  i s  some q u e s t i o n  concern ing  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  s t a t u t e .  
Essen t ia l ly ,  the  question is whether water r i g h t s  can be extinguished by law. The c a s e s  
have generally held t h a t ,  with suf f ic ien t  n o t i c e  and an o p p o r t u n i t y  t o  be h e a r d ,  due 
process r e q u i r m n t s  are met, and water r i g h t s  can t h e n  be e x t i n g u i s h e d ,  much l i k e  a 
quiet  t i t l e  act ion on rea l  ~ r m e r t v .  See, e.g., In r e  Willow Creek,  74  Ore. 592, 144 
p.M5 (19143. Montana's aojudi:arlor and w t i c e  system is oatterned a f t e r  Oregon's. 



any of the Department's field offices or the offices of each 

county clerk and recorder. 

There are four forms, as follows: 

(1) Form 76-S for stock water uses; see 

Appendix R; 

(2) Form 76-D for domestic uses; see 

Appendix S; 

(3) Form 76-1 for irrigation uses; see 

Appendix T; and 

( 4 )  Form 76-0 for other uses; see Appendix U. 

Each of these forms is fairly straight forward and easy to 

follow. The Department and the water courts have printed 

materials explaining how to complete the forms and document 

the water rights claimed, and these materials should be 

reviewed before filing the forms. Therefore, the forms 

themselves do not need extended discussion herein, but there 

are some general points that should be made. 

Even though a single water right may exist for several 

uses (such as a multiple-use reservoir), each use must be 

claimed separately, using the appropriate form. This is 

required by a rule promulgated by the water courts. 

The place of use of the water should also describe land 

that has not yet been irrigated, but which is included 

within the right as land that was originally intended to be 

irrigated. Questions of original intent and due diligence 

must be addressed when making this determination. See sec. 

2.5.1.2.1., supra, and other applicable sections of Chapter 

2 herein. The amount of water claimed should also reflect 

such future use. 

1 2  3 



The claim should not be notarized by an owner of the 

right, or by anyone having an interest either in the right 

or in an entity, such as a partnership or corporation, which 

is the owner of the right. 3 3 8  

Attachments should be numbered or lettered, and 

specifically referenced by such number or letter in the 

claim. If this is not done, there will be no way of knowing 

if an attachment has been lost. 

6.4.2. Proof of Right 

The key elements of the right claimed should always be 

documented by attachments. Key elements are priority date, 

amount of water (flow and volume), and place of use. 

As described in the materials printed by the 

Department, there are many sources of information to 
I 

document the right claimed. Much of the information would 

ordinarily be inadmissible in court. Although not expressly 

stated in the adjudication statutes, it is intended that the 

water courts be liberal in allowing ordinarily inadmissible 

evidence to be used. 

As discussed in sec. 2.5.1.2.1., supra, improperly 

executed or filed norices of appropriation are inadmissible 

for all purposes in an ordinary court proceeding. In the 

author's experience, a high percentage of these old notices 

were not recorded within the 20 days required by law, and 

are therefore invalid. However, a use right might still 

exist, and the notice, although invalidly filed, is still an 

affidavit of the appropriator's intent and might be useful 

to document a use right. It remains to be seen whether the 

338. See n. 131,  supra, and acccrrpanying t e x t .  
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water courts will ignore the previous case law and allow 

invalid notices to be used as evidence of use. 

Obviously, if a claim is objected to and is the subject 

of a hearing before the water court, additional proof of the 

right claimed may be needed. See sec. 6.5.4., infra. 

6.4.3. Filing; Fees 

The claims may be filed at any of the Department's 

field offices or at its main office in Helena. After a 

period of time, the Department will send the claimant an 

acknowledgment of filing, containing the information stated 

in the claim. The acknowledgment should be checked to make 

sure the Department has correctly entered the information on 

the claim into its computer. Upon request to the 

Department, the acknowledgment will also be sent to the 

practitioner assisting the claimant. 

There is a $40 filing fee required for each claim, up 

to a maximum of $480 (12 claims) per claimant within the 

same water division (see sec. 6.5., infra). For a single 

development with several uses, exempt claims, if filed 

simultaneously, may be filed with only a $40 fee. 339 

PRACTICE NOTE: It is advisable to file the claims with the 
Department by a letter of transmittal, with the practitioner 
keeping a copy in his files. In this way there is a record 
that the claims were filed, in the unlikely event they are 
lost by the Department. It is also advisable, of course, to 
keep copies of all claims filed, both for the claimant as 
well as the practitioner. 

6.4.4. Prima Facie Status of Claims 

A claim, once filed, constitutes prima facie proof of 

its content. 340 This is a most important provision, and 



essentially shifts the burden to prove that the facts stated 

in the claim are incorrect to an objector to that claim. See 

sec. 6.5.6., infra. 

Because of this provision, it is the author's opinion 

that exempt water rights should also be filed. Then, if a 

dispute arises over the water right claimed, the owner 

thereof has already met his initial burden. 

The prima facie status given claims may also be very 

useful in other circumstances as well, such as separate 

litigation involving the water rights claimed, or in 

administrative permit and change application proceedings 

before the Department. This, of course, assumes that the 

prima facie status is effective for all purposes, not just 

for the adjudication system. 

5.5. Water Courts 

To adjudicate existing water rights, f'our water 

divisions have been established, based on the major drainage 

basins of the state. Each division is presided over by a 

water judge.341 The water judges, in conjunction with the 

Montana Supreme Court, have the ultimate overall control and 

direction of the adjudication process. See Appendices V to 

Bb for several of the orders already issued by the supreme 

court and the water courts. 

BY July 1, 1982, the water judges are required to 

appoint water masters who will actually do most of the F-ork 

associated with the adjudication proceedings. 342 A water 

master has already been appointed for the adjudication of 

water rights in the Powr?e!- River basin. See Appendix Cc. 

341. 7-7-10? e t  seq., 'CA 
3l,2, 3-7-zQ' w 
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6.5.1. Jurisdiction and Venue 

Even though the district courts have original 

jurisdiction over water rights litigation under the 1972 

Constitution, 343 the statutes provide that jurisdiction of 

the district courts "concerning the determination and 

interpretation of existing water rights is exercised 

exclusively" through the water divisions. 344 Each water 

judge has jurisdiction over existing water rights only 

within the boundaries of his water division. 345 

Section 85-2-216, MCA, provides as follows: 

All matters concerning the determination and 
interpretation of existing water rights shall 
be brought before or immediately transferred 
to the water judge in the proper water divi- 
sion unless witnesses have been sworn and 
testimony has been taken by a district court 
prior to the date of the Montana supreme court 
order as provided in 85-2-212. 

The net result of the statutes is to put all litigation 

concerning the determination and interpretation of existing 

water rights in the hands of the water courts. See sec. 

7.2., infra. 

6.5.2. Parties 

Until objections to a preliminary decree of existing 

water rights are filed with the water court (see secs. 

6.5.5. and 6.5.6, infra), the proceedings are essentially ex 
parte. After objections are filed, the claimants and the 

objectors are parties in the proceedings. 

6.5.3. Pleadings and Procedure 

The claim itself constitutes the initial pleading 

343. Mmt. Const. o f  1972, a r t .  V I I I ,  sec. 4. 
344. 3-7-501(1), MCA. 
345. 3-7-501(2), MCA. 



before the water court. Objections to the preliminary 

decree in effect become pleadings when they are filed. 

It is not entirely clear whether the Montana Rules of 

Civil Procedure (M.R.Civ.P.1 apply to water court 

proceed?ngs. The statutes are silent on that point, 

although Rule 53 is referred to in connection with the 

duties of the water master,346 and objection hearings "shall 

be conducted as for other civil actions. "347 In addition, 

3-7-103, MCA provides that the Montana Supreme Court "may 

promulgate special rules of practice and procedure...." It 

has yet to do so, except for its order of April 9, 1981 

(Appendix Cc) . It is the author ' s understanding that the 

court is in the process of promulgating such rules. 

Rule 1 of the M.R.Civ.P. provides that the Rules govern 

the procedure in the district courts. Because the water 

courts are really extensions of the district courts, and 

because of the references to the M.R.Civ.P. in the water 

adjudication statutes, it would seem that the M.R.Civ.P. do 

apply to water court proceedings by implication. 

6.5.4. Proof of Right 

The initial proof of a claimed water right is made by 

the claim itself and the attachments thereto. However, the 

water judge can order the Department to conduct field 

investigations of claims, and can accept other data 

submitted by the Department. 348 In addition, the water judge 

can use any other additional data. 349 



Once objections are filed, the parties have the 

opportunity to present additional or contrary evidence of 

the water rights decreed. Whether the Rules of Evidence 

apply at this juncture is not clear either (see discussion 

above), although the adjudication proceedings are obviously 

intended to be conducted informally up to the preliminary 

decree stage so that any evidence of a water right can be 

used. 

6.5.5. Preliminary Decree 

Within 90 days after the deadline for filing claims, 

"or as soon thereafter as is reasonably feasible, "350 the 

water judge must issue a preliminary decree of existing 

water rights; preliminary decrees may be issued for subunits 

of a water division if necessary. The preliminary decree 

will be based on the claims, any additional data, and the 

report of the water master. 351 The preliminary decree must 

decree each existing water right in detail, listing such 

information as date of priority, rate and volume, purpose of 

use, place of use, and point of diversion, as well as the 

owner of the right. 352 See Appendix Cc for the Preliminary 

Decree on the Powder River basin (only partially reprinted 

due to its length) as an example of what the decrees will 

look like. 

After issuance, a copy of the preliminary decree is 

sent to the Department. In addition, a "notice of 

availability" of the decree and an abstract of the 

disposition of a claimed right are sent to each claimant; 

;YO. 85-2-23:, ' C P .  
551. 85-2-231 and 3-7-311, =A. 
352. 85-2-231(3) a d  85-2-234, Wfi. 



the decree itself is not sent. The notice of availability 

is also sent to holders of water use permits, applicants for 

permits, and other interested persons who request the 

notice. See Appendix Dd for the Notice of Availability of 

the Powder River basin decree. 

Copies of the preliminary decree can be obtained from 

the water judge upon request and payment of the established 

fee therefor ( $ 6 5  for the Powder River basin decree). 

PRACTICE NOTE: The practitioner representing a claimant or 
a potential objector to a preliminary decree should always 
obtain a copy of the entire decree. The cost is minimal, 
and without the decree, there is no way of knowing whether 
there may be other water rights which should be contested. 

6 . 5 . 6 .  Objections 

The adjudication process provides for the filing of 

objections to the preliminary decree by the Department, 

anyone named in the decree, or any other person "for good 

cause shown. " 3 5 3  It is at this stage that a claimant who 

is not satisfied with what he was decreed must object: 

otherwise, he will have lost any opportunity to contest the 

decree. This is also the stage where a claimant must object - 
to any other water rights contained in the decree. 

The statute says that anyone filing an objection "is 

entitled to a hearing thereon before the water judge. 
,, 3 54  

Then the same statute provides that, if "a hearing is 

requested, such request must be filed with the water judge 

353. 85-2-233(1), WA. The s t a t u t e  is s i l e n t  a s  t o  whether t h e  o b j e c t o r  must  h a v e  
stavflinrj t o  o b j e c t .  "Good cause shown" aopears  t o  reocrire some kind of s t and ing  by "any 
o t h e r  person." This  reading of t h e  law has  been r e in fo rced  i n  t h e  Order o f  t h e  sup reme  
c o u r t ,  Appendix Bb, and t h e  Not ice  of A v a i l a b i l i t y  i s s u e d  by t h e  w a t e r  c o u r t  i n  t h e  
Powder River  bas in  proceedings, wherein it is  p r o v i d e d  t h a t  "good c a u s e  shown" s h a l l  
include:  "A showing t h a t  one has  a s u b s t a n t i a l  reason f o r  o b j e c t i n g ,  which means t h a t  
t h e  pa r ty  has  an i n t e r e s t  t h a t  has  been a f f e c t e d  by t h e  P re l imina ry  Decree, and t h a t  t h e  
o b j e c t i o n  is  made i n  gaod f a i t h ,  is  not a r b i t r a r y ,  i r r a t i o n a l ,  unreasonable o r  i r r e l e v a n t  
i n  r e spec t  t o  t h e  pa r ty  ob jec t ing ."  See Not ice  nf Avai l ab l i t y ,  Appendix Dd. 

354. 85-2-233( 1 1, WA. 



within 90 days after notice of entry of the preliminary 

decree." This time limit may be extended an additional 90 

days for good cause shown upon application to the water 

judge. 355 The law seems to contemplate that an objection is 

a request for a hearing, since no time limit is given for 

filing an objection where no hearing is requested. However, 

apparently an objector can waive his right to a hearing, and 

rely solely on the objection and any written briefs or 

evidence the objector is allowed to file. The same time 

limit would probably apply to such objections. 356 

The request for hearing (objection) must contain a 

precise statement of the findings and conclusions in the 

decree with which the objector disagrees, it must specify 

the paragraphs and pages containing such findings and 

conclusions, and it must state the specific grounds and 

evidence on which the objection is based. 357 The Montana 

Supreme Court, pursuant to its authority under 3-7-103, MCA, 

has gone further and adopted a rule specifying the form of 

the objection and the information that must be contained in 

it. See Appendix Bb for the rule. 

Once objections are received, the water court then sets 

a schedule for the hearings. Hearings may be individual or 

consolidated, and may be held by the water master on order 

of the water judge. According to 85-2-233(4), MCA, they are 

to be conducted "as for other civil actions." Whether the 

Montana Rules of Civil Procedure and the Rules of Evidence 

355. 85-2-233(2), MCA. 
356. See Notice of Avai labi l i ty ,  Appendix Dd, where the 90 day time period was 

adopted by the water awrt  for a l l  objections, and objectors were given the opportunity 
t o  e i t h e r  appear at the hearing or f i l e  a statement. This i s  c o n s i s t e n t  w i t h  
85-2-233(4), MCA. See also Appendix Bb, Order of the Montana Suprem Court. 

357. 85-2-233(3), MCA. 



apply is not clear. See sec. 6.5.3., supra. 

6.5.7. Final Decree 

On the basis of the preliminary decree and the 

hearings, a "final decree" is then issued by the water 

courts. 358 In the unlikely event that no objections to the 

preliminary decree are filed, the preliminary decree 

automatically becomes final. 

The statute is quite specific in requiring the type of 

information on each water right that must be stated in the 

decree. 359 Every water right will be clearly defined and 

limited. 

6.5.8. Appeals 

Pursuant to 85-2-235, MCA, a final decree of a water 

court may be appealed to the Montana Supreme Court. 

However, appeal rights are limited. Only persons whose 

existing rights and priorities are determined in the final 

decree may appeal, and then only if they "requested a 

hearing and appeared and entered objections.. . "360 (emphasis 
added) or their rights were altered as a result of a 

hearing. The statute appears to require that objectors 

actually physically appear at the hearing, or be foreclosed 

from appealing. On the other hand, 85-2-233(4), MCA, 

provides that "[tlhe water judge shall fix a day when all 

parties who wish to participate in future proceedings must 

appear or file a statement." 

As in the cases of the application of the Montana Rules 
" 

358. 85-2-234(1), HCA. 
359. See 85-2-2314, HCA. The reason for this degree of specificity in the s tatute  i s  

to avoid problems that resulted ?ran vague decrees of water ri@ts under the prior law. 
360. 85-2-235(2), CCA. 



of Civil Procedure and the Rules of Evidence, the statute is 

silent on the question of the application of the Rules of 

Appellate Civil Procedure. All these rules apply by their 

own terms to district court proceedings; no mention is made 

of special court proceedings. However, the water courts are 

really extensions of the district courts, since the district 

courts have original jurisdiction of water cases, and the 

water adjudication statutes state that the water courts are 

exercising the jurisdiction of the district courts. 361 The 

question is a substantial one which must be resolved. 

A question also arises whether an appeal can be taken 

by an appropriator whose water rights are decreed, who did 

not file any objections, and who feels aggrieved by 

alterations made to someone else's rights as the result of 

the hearings. For example, it is possible that a senior 

appropriator could be decreed more water after a hearing, to 

which the junior appropriator would then object. 

The statute allows appeals by persons whose "rights as 
P 

determined in the preliminary decree were altered as the 

result of a hearing requested by another person. "362 Under 

the example given above, an argument can be made that the 

junior appropriator's "rights" were "altered" vis-a-vis the 

senior's, thereby entitling the junior appropriator to an 

appeal. 

PRACTICE NOTE: To preserve rights of appeal and play it 
safe, an objection to the preliminary decree should be made, 
a hearing should be requested, and the objector should 
appear personally or through his representative at the 
hearing. 

361. mt. Const. o f  1972, art. V I I ,  sec. 4; 3-7-501(1), WA. 
362. 85-2-235(2), K A .  



6.6. Certificates 

After the final decree is issued, the Department is 

directed to send each person decreed a water right a 

Certificate of Water Right, the same certificates that are 

issued now for low-yield ground water appropriations. 3 6 3 

Presumably, the Department would delay issuing the 

certificates if appeals were taken. 

6.7. Department Role 

As can be seen from the above discussion, the 

Department plays a key role in the adjudication process. 

However, its role is basically ministerial, and it serves as 

the record keeping and data collecting arm of the water 

courts. Ultimately, the water courts and the Montana 

t Supreme Court have overall control of the adjudication 
% 

process. 

The Department carries out an assistance role to the 

public in the process. Although the Department will not 

actually sit down with an appropriator and fill out claim 

forms, it can lead the claimant in the right direction, and 

help the claimant find information to document water rights. 





CHAPTER 7 .  LITIGATING WATER RZGHTS 

(SEMINAR OUTLINE: See Litigating Water Rights, by Bruce 
Loble, Esq., in "Seminar Outlines" in back of this 
handbook.) 

7 . .  Backqtound 

Chapter 2, sec's. 2.5.1.3. and 2.6.1.1., supra, 

discussed the histolty in Montana af adjudikation of water 

rights, and Chapter 6 discussed adjudicatians under the 

Carrent law. At least in Montana, the adjudication of water 

rights has been and still id the same as litigating water 

rights, the subject of this chapter. But, as the 

practitioner knows, Iitigating water rights can involve' much 

more than mere adjudication. Indeed, litigation over water 

rights may not even directly involve the adjudication of 

water rights, altbough it usually does. 

The purpose of this chapter is to acquain't the 

practitioner with the general aspects of water rights 

litigation. It is not intenifed to be comprehensive, since 

other areas of law Outside the scope of this book, such as 

civil procedure, rules of evidence, and trial practice, bear 

upbn litigation. 

7.2. Jurisdiction and Venue 

Under t;he 1972 Constitution, the district courts have 

original jurisdiction of water cades. 364 Bat the water 

rights adjudication statutes require that litigation 

involving "the determination and interpretation of existing 

water rights shall be brought before or immediately 

transferred to the water judge in the proper water 

division.... *365 "The jurisdiction of each judicial 
364. Supra, n. 361. 
X 5 .  052-216, MCA. 



district concerning the determination and interpretation of 

existing water rights is exercised exclusively by it through 

the water division or water divisions that contain the 

judicial district wholly or partly."366 This means that any 

lawsuit involving the determination and interpretation of 

pre-July 1, 1973, water rights must end up in the 

appropriate water court, although it can be filed in the 

appropriate district court. 367 All other water rights cases 

should be brought in the appropriate district court, and 

they will remain there. 

When does a lawsuit involve "the determination and 

interpretation" of pre-July 1, 1973, water rights? Since 

the obvious intent of the statutes is to put all cases 

adjudicating pre-July 1, 1973, water rights exclusively in 

the water courts for consistency, the adjudication statutes 

should be consulted, particularly 84-2-234, MCA, which 

outlines the information on existing water rights which must 

be stated in a final decree of existing rights (see sec. 

6.5.7., supra). If a lawsuit on its face will result or 

might result in determining the extent of an existing water 

right (a pre-July 1, 1973, right), such as its priority 

date, quantity, place and purpose of use, point of 

diversion, or ownership, then the lawsuit will probably 

involve its "determination and interpretation." 

3f56. 3-7-501(1), WA. 
367. I t  i s  doubtful whether a water judge can "redelegate" such a case  back t o  t h e  

d i s t r i c t  court, unless  imnediate ac t ion  i s  necessary.  See 3-7-213, MCA.  See a l s o  
85-2&(2), MCA, which provides that " C w 3 ~  a water d i s t r i b u t i o n  controversy a r i s e s  
upon a source of water in which exist ing rights have not been determined according t o  
part 2 of t h i s  chapter, my party t o  the controversy may peti t ion the d i s t r i c t  cour t  fo r  
relief ."  Secs. 3-7-501 ( 1 )  and 85-2-216, M C A ,  having been enacted l a t e r  i n  t ime, 
wpersede t h i s  section insofar as the "determination and i n t e r p r e t a t i o n"  of e x i s t i n g  
water r i@ts  i s  concerned. 



If 'the litigation 'involves citizens of'different 

states, and other jurisdictional requirements are met, 

actions relating to water rights may also be brought in the 

appropriate federal cohrt. 

7.3. Parties 

Under prior law, genera1 aajuciication lawsuits could be 

initiated naming everyone on the Stream as a party. The 

Water Use Rcbt ,  however, rePealed the statutes providing for 

such general adjudications. It would seem that now only 

those persons who are directly involved in the particular 

water rights aispute can be named as patties. 

7.4. Proof of Right 

The proof of a water right is perhaps the most 

difficult aspect of water rights litigation. Unlike most 

lawsuits, the trial of a water rights case often requirss 

evidence from a period of time which spans several decades, 

or even more than a century. This is because of the nature 

of a water right under the Appropriation Doctrine--2n 

appropriative right depends on its priority, and the extent 

of the right depends on original intent and beneficial use. 

See Chapter 2. 

Often evidence of the water r i g h t  is s l m p l y  

unavailable. But if one searches enough, evidence of 

priority can be obtained from old filings, water resource 

surveys, aerial photographs, and other old records.   he -. * 
same sources of information for claiming a water right under 

the adjudicqtion system' should be reviewed and reiearc&ed 

for a lawsuit involving old water rights. See see. 6 . 4 . 2 . ,  

supra. 



Proof of beneficial use (e.g., duty) often will 

necessitate the testimony of expert witnesses. These may be 

soil conservation service employees, agronomists, 

agricultural engineers, qualified consulting engineers, or 

other experts. Sufficient evidence may also be developed 

from the testimony of the irrigators themselves. 368 Whoever 

the expert, it is important that he be familiar with water 

rights, water requirements, and water distribution systems. 

After existing water rights are adjudicated by the 

water courts, questions of proof of such rights will 

diminish considerably. The Certificate of Water Right will 

be proof of the right. However, questions of abandonment, 

ownership, and changes in and expansion of the right will 

still arise. 

7 . 5 .  Damages 

Damages are frequently the subject of water rights 

litigation. In most cases, the subject arises out of an 

alleged interference with other water rights, such as a 

junior appropriator wrongfully withholding water from a 

senior appropriator. It also arises in flood, seepage, and 

pollution situations, not treated herein. 

Initially, of course, a determination must be made 

whether there has been a wrongful interference with an 

appropriator's exercise of his water right, entitling that 

appropriator to maintain a damage action. 369 This 

YI. I t  ha bam said that this character of testinmy i s  of hi#er q u a l i t y  thsn the 
m opinion o f  m expelt; that it i s  the difference between practice ad theory, betreen 
experiarz and observation and exdnation." Worden v. Alexander, 108 Mont. 208, 215,  
216, 90 P.2d 160 (1939). 

369. A dctandrrtion that one i s  entitled to water entitles him to nmintain a damage 
&ion. Ha-ris v. Shontz, 1 Mont. 212 (1870). 



determination will involve proof of the water rights 

involved, and application of the law of the rights of senior 

and junior appropriators. Therefore, a thorough 

understanding of Appropriation Doctrine law in Montana wi 11 

be necessary. See Chapter 2 for a beginning. 

Once a wrongful interference has been shown, then 

,actual damages resulting from the interference must be 

determined. The plaintiff should be awarded his actual 

damages, but they must be proven with reasonable 

certainty. 370 If crops are lost, then the value of those 

crops must be proven. 371 

7.6. Injunctions 

It is well settled that an appropriator is entitled to 

injunctive relief if his water rights are or will be 

wrongfully adversely affected. 372 ~ u t  an interference must 

be proven. For example, an appropriation by an upstream 

junior appropriator cannot interfere with a downstream 

senior appropriator where the water wouldn't physically 

reach him.373 And, it has been held that the appropriator 

alleging interference must eliminate excessive transmission 

losses in his own system before.he is entitled to an 

injunction. 374 

370. T u d t n  v. Missoula L i @ t  & Water Co., 77 Hont. 91, 250 P. 1 1  (1926). 
371. Id. 
372. See, e.g., Raymond v .  Winsette, 12 Mont. 531, 31 P. 537 (1892); see also 

85-2-406(2), K A .  
373. R y m m d ,  id. 
374. Dem v. Tmner, 60 F.2d 626 (D. Mont. 1932). 





CHAPTER 8. DITCH RIGHTS 

8.1. General; Relationship to Water Rights 

Ditch rights are rights of access across another's land 

to convey water. They may be mere licenses, or actual 

easements. In most cases, ditch rights are easements having 

the same legal status as any other easement, such as an 

easement for an access road. 375 

Both the 1889 and 1972 Montana Constitutions provided 

for the use of eminent domain, if necessary, to acquire 

ditch rights. The 1972 Montana Constitution provides as 

follows: 

The use of all water that is now or may hereafter be 
appropriated for sale, rent, distribution, or other 
beneficial use, the right of way over the lands of 
others for all ditches, drains, flumes, canals, and 
aqueducts necessarily used in connection therewith, 
and the sites for reservoirs necessary for collectin 
and storing water shall be held to be a public use.372 

Since the use of water is declared to be a public use under 

this language, rights of access to convey the water across - 
the land of another may be acquired by condemnation 

proceedings. 377 - 
Like any other easement, ditch rights can be granted 

with the consent of the landowner. But whether the easement 

is acquired by grant or condemnation, the landowner must be 

compensated. 3 78 

Once acquired, ditch rights cannot be enlarged or 

changed materially without the consent of the landowner. 

375. See, e.g., Colarchik v. Watkins, 144 Wt. 17, 393 P.2d 786 (1964); Hughes v. 
King, 142 Mont. 227, 383 P.3d 816 (1963); Mannix v. Powell County, 75 Mont. 202, 243 P. 
568 (1926). 

376. Mont. Const. o f  1972, a r t .  I X ,  see. 3(2), adopted n e a r l y  verba t im f rom Mont. 
Const. o f  1889, ar t .  111, sec. 15. 

377. Prentice v. &Kay, 38 Mont. 114, 98 P. 1081 (1909). 
378. A l l e n  v. Warpler, 143Mmt.  486, 792 P.2d 82 (1964). 



They are limited to the original nature of the enjoyment of 

the easement. 379 But the ditch owner has the right to make 

necessary repairs to the ditch, even if that means taking 

adjacent soil of the servient tenement. 380 And, as with 

other easements, a new landowner takes the property subject 

to the rights of the ditch owner. 381 

It is important to note the distinction between ditch 

rights and water rights. Ditch rights are not the same as 

water rights; they are separate and distinct, and do not 

depend upon each other for their existence. They can be 

acquired and owned separately, and transferred 

separately. 382 This distinction, and the tendency to 

confuse the two, can lead to unintended results. For 

example, the acquisition of a ditch right is not evidence of 

an acquisition of a water right; the water right must also 

k acquired. 383 See sec. 8.4.. infra. 

8.2. Abandonment 

Like other types of easements, ditch rights can be 

abandoned under proper circumstances. Since water rights 

and'ditch rights are separate and independent of each other, 

however, the abandonment provision of the Water Use Act 

enacted in 1973 has no effect on ditch rights. 384 

m. v. Grsgg, 55 Mnt.  317, 178 P. 284 (1919);  Campbell v. Flannery,  32 
m. 119, 79 P. 702 (1905); Clausen v. Armington, 123 Wont. 1 ,  212 P.2d 440 (1950);  

v. Galiger, 123 Mnt.  101, 208 P.2d 1049 (1949). 
m. Laden v. Atkeson, 112 Mont. XR, 116 P.2d 881 (1941 ); Dahlberg v. Lannen, 84 

Mont. 68, 274 P. 151 (1929). 
381. Dehlberg, id.; Hansen, supra, n. 379; Cottonwood Di tch  Co. v.  Thorn, 39 Mont. 

115, 101 P. 825, affld.  m rehearing, 39 Mont. 115, 104 P. 281 (1909); Lowry v. C a r r i e r ,  
55 mt. 392, i n  P. 756 (1918). 

382. Comolly v. Harrel, 102 Mont. 295, 57 P.2d 781 (1936); Harrer v. Northern Pac. 
Ry. Co., 147 Mnt .  130, 410 P.2d 713 (1966); HcIntosh v. Graveley, 159 Mont. 72, 495 P.2d 
186 (1972); W l a y  v. Misswla Irr. D i s t . ,  90 Mont. 344, 3 P.2d 286 (1931); O'Connor v. 
grodie, 153 k n t .  129, 454 P.2d 920 (1969). 

383. Smith v. KNtar, 153 Mnt.  325, 457 P.2d 459 (1969). 
334. kc 85-2-404, MCA. See also Md)omell v. Huffine,  44 Mont. 41 1, 120 P. 792 



8.3. Prescription 

Ditch rights can also be acquired by prescription. 

However, since water rights can no longer be acquired in 

this manner, it is doubtful that the acquisition of ditch 

rights by adverse use and prescription has any practical 

effect . 385 
8.4 Transfer 

Ditch easements can be transferred in the same manner 

as other easements. It is important, however, that the 

existence of ditch rights be recognized whenever a 

transaction takes place for the transfer of land and/or 

water rights. For example, a landowner who subdivides his 

land and sells off some of the tracts, but wants to retain 

other land for irrigation, should ensure that he reserves 

sufficient ditch rights to convey the water to his retained 

land. Conversely, a purchaser of a tract of land with 

appurtenant water rights will want to make sure he is 

conveyed the accompanying ditch rights. 

(1912), *hi& held that absndorrnent of a ditch ri@t does not constitute abandwment of a 
water ri*, and vice versa. 

385. For cases on acquisition of ditch ri$ts by prescription, see Glantz v. Gabel, 
66 Mmt. 134. 212 P. 858 (1923); Hays v. DeAtley. 65 Mont. 558, 212 P. 296 (1922); 
)*Dome11 v . - k f f i n e ,  44 Mont. 411, 120 P. 792 ( 1 9 1 2 ) ;  Newton v. Weiler, 87 Mont. 164, 
2% P. 133 (19x1).  





CHAPTER 9. FEDERAL-STATE CONFLICTS I 

I 
(Note from author: It is intended that this chapter 

will be completed in a future supplement to this book. 
1 
3 
I 

Because of current litigation now on appeal to the Ninth 

Circuit and rapidly changing developments in this 

area of water law, it is felt that a discussion of 

federal-state conflicts in water law will soon be obsolete. 

In the meantime, for an excellent review of problems and 

applicable law in this area, see Ladd, "Federal and 

Interstate Conflicts in Montana Water Law: Support for a 

State Water Plan," 42 Mont. L. Rev. 267 (1981).) 

386. The  Northern Cheyenne T r i b e  o f  t h e  N o r t h e r n  Cheyenne I n d i a n  R e s e r v a t i o n  v. 
Adsi t ,  NO. 79-4887, e t  a l .  (9th  Cir. ). 
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CHAPTER 10. INTERSTATE STREAMS 

10.1. Yellowstone River Compact 

In 1951 the Yellowstone River Compact 387 was ratified 

Montana, and about the same time was also ratified by the 

states of Wyoming and North Dakota and by Congress. The 

compact, the only water resource compact to which Montana is 

a signatory state at the present time, allocated the waters 

of the Powder, Big Horn, Tongue, and Clarks Fork rivers, all 

tributaries to the Yellowstone River and originating in 

Wyoming, between the states of Montana and Wyoming. The 

allocations were made on a percentage basis of the 

unappropriated waters remaining after subtracting 

pre-January 1, 1950, water rights (and "supplemental rights'' 

thereto) in each state. 3 88 

A Yellowstone River Compact Commission was established 

to administer the compact. Montana is a member, as are 

Wyoming and the United States of America; North Dakota is 

not. The commission has no real power, but it collects data 

on water use in each state and may adopt rules "which it may 

find necessary to carry out the provisions" of the 

compact. 389 The commission has only recently begun to 

determine its exact role. 

The compact is important for the purposes of this 

handbook because it established upper limits on the amount 

of water that may be appropriated from the four named 

tributaries in Montana. It is also important because it 

established certain procedures for appropriating water 

307. 85-20-101, HCA. 
3.38. Art. V, id .  
389. ~ r t .  111, supra, n. 387. 



?cross state lines, and f > r  A s ?  cutside the Yellowstone 

River basin. 

Although the compact allocates the unappropriated water 

in the four tributaries, it has yet to be determined kiow 

much water on a quantity and volume basis is available for 

appropriation in Montana. This is because the pre-1950 

water rights in Montana have not yet been quantified. The 

adjudication process now underway will largely solve that 

problem, except perhaps for certain federal and Indian 

reserved water rights. And, by that time the commission 

intends to have adopted a detailed method for calculating 

the unappropriated waters in each state. Until that time, 

the upper limit on appropriations from the four tributaries 

is not a practical problem, at least not any more than on 

any other stream in the state, except for very large 

appropriations. 

Art. X of the compact prohibits the diversion of any 

water from the Yellowstone River basin "without the 

unanimous consent of all the signatory states." This has 

been interpreted by the commission and by the states to mean 

consent by the legislature of each state, or by some other 

body desiqnatsd by each legislature. In Montana, that 

authority has recently been delegated to the Department of 

Natural Resources and and Conservation. 390 A lawsuit 

challenging the constitutionality of Art. X has been pending 

in federal district court for several years. 
391 

Art. VII governs the prclcedure to be followed when 

9 '  35 -2 -80 ;  t o  807, MCA. 
591. Intake dater Co. v. Yel iowst l~~-  T - 7  :ivi: NO. 1184 (9.  ~ o n t .  ). 



ai~propriations are made in one signatory state for use in 

another signatory state. Basically, duplicate filings are 

made in each state. There is some question about the 

priority date of a new water right under this procedure, a 

subject of litigation now on appeal. 392 

10.2. Other Interstate Streams 

The other interstate streams flowing through Montana 

are not governed by any compact. Therefore, appropriators 

in Montana have no way of really knowing the upper limits of 

their appropriations before facing the risk of waters being 

unavailable due to downstream water rights. This problem is 

currently being addressed, but probably won't be resolved 

for several years. 393  

392. State ex re l .  Intake Water Co. v .  Board of Natural Resources and Conservation,  
'+.. 81-209 ( f i led  Apr i l  2 4 ,  1981). 

393.  See generally Ladd. rerJer3L and ;-?:erstat? L'onC!icts I n  Mmtana Waters Law: 
SdPPOrt for a State Hater Plan, Ufi~ont. L. Rev. 267 (1981 ). 





CHAPTER 11. INTERNATIONAL STREAMS 

11.1. Boundary Waters Treaty of 1909 

Partially as a result of a dispute between Canada and 

the United States over the use of the waters of the St. Mary 

and Milk rivers, both of which arise in Montana (but with 

the Milk flowing back into Montana and then to the 

Missouri), the two countries agreed to a treaty in 1 9 0 9 .  394 

Commonly referred to as the Boundary Waters Treaty of 1 9 0 9 ,  

the treaty grants exclusive control to each nation over 

tributaries to "boundary waters" and upstream trans-boundary 

waters within each nation's territory. Each country has 

exclusive jurisdiction and control over the use and 

diversion of all waters on its own side of the international 

boundary which flow across the boundary or into boundary 

waters. However, under Art. I1 of the Treaty, an in jury to 

a party on one side of the boundary by a diversion on the 

other side "shall give rise to the same rights and entitle 

the injured parties to the same legal remedies as if such 

injtry took place in the country where such diversion or 

int rference occurs." The effect of this provision is to put 1 
the 'downstream injured party in the same position as someone 

injthred at the upstream point of diversion, but a remedy is 

not always guaranteed because of problems of sovereign 

immunity (an upstream governmental diverter may be immune 

from suit in the country where the diversion takes place). 

Art. VI of the treaty is the provision that really 

affects Montana. It apportions the waters of the St. Mzry 
- 

394. ~ r e a t y  between the United States and Canada Cwlcerning Boundary Waters, >an . 
1909, 36 Stat. 2448. 

14 7 



and Milk rivers equally between the two countries, but "more 

than half may be taken from one river and less than half 

from the other by either country so as to afford a more 

beneficial use to each." Pursuant to this provision, Canada 

has announced its intentions to divert further quantities of 

water from the Milk River while it flows through Canada. 

The Milk River is already one of the most heavily 

appropriated streams in Montana. In fact, consideration is 

currently being given to closing portions of it to furt.her 

appropriation under legislation enacted in 1981. 395 

PRACTICE NOTE: I t  would behoove a potential n e w  
appropriator on the Milk River to think twice before 
initiating a water right application on that source. 
Chances are that eventually the water right, even if 
approved by the Department, would amount to nothing more 
than a "paper right." 

11.2. Columbia River Treaty 

After being referred to the International J o i n t  

Commission, which was created by the Boundary Waters Treaty 

of 1909 (discussed above), and prolonged negotiations, the 

Columbia River Treaty between Canada and the United States 

was concluded in 1961. 396 It was later amended in 1964. 

The Libby Dam was authorized under this treaty. 397 

The significant impact of the treaty to Montana, however, is 

its authorization to Canada to divert water from the 

Kootenai (spelled "Kootenay" in Canada) in Canada to another 

part of the Columbia River Basin, thus reducing the flow 

through Montana. In 1981 Canada may begin d~verting up to 
- 

395. See 85-2-321 to 323, K A .  
396. Treaty of Jmuary 17, 1961 with Zanada for the Co-operative Development of the 

-7lsnSia  River Basin, b4 (J.S. 9eot. of 'State 9~::. 227 (1961); 15 U.S.T. h O.I.A. 1555, 
1.4 .8 .  5638. 

?17 4zt. XII, 10. 



1,500,000 acre-feet per fear from the river near Canal 

Flats, B.C. (north of Eureka, Montana), provided that the 

diversion does not reduce the stream flow immediately 

downstream to less than the natural flow or 200 cubic feet 

per second, whichever is less. 398 Then, after 2021, but 

before 2061, Canada can exercise another option to divert 

any water that would flow in the Kootenai River across the 

international boundary near Newgate, B.C. (just north of 

Eureka and south of Canal Flats), but the diversion cannot 

reduce the flow immediately downstream below 2,500 cubic 

feet per second or the natural flow, whichever is +. 399 

Further, however, between 2041 and 2061, the diversion may 

reduce the flow to 1,000 cubic feet per second or the 

natural flow, whichever is less. 400 In addition, Canada can 

divert water from the Columbia River basin into other basins 

for consumptive uses at any time. Consumptive uses are 

defined as uses for domestic, municipal, stock watering, 

irrigation, mining, and industrial purposes (excluding 

hydropower). 401 

The net effect of the treaty on Montana is that it is 

possible that flows in the Kootenai River may b e  

substantially diminished in the future. In addition, 

because of possible reductions in streamflow in the Columbia 

downstream from Montana, demands may be placed on Montana's 

water flowing into the Columbia (Kootenai and Clark Fork) by 

our downstream neighbors. At present these possibilities 
--? 

398. 4rt. XIII(2), id. 
799. Art. XIII(3), id. 
400. Art. XIII(4),id. 
401. Art. I ( l ) ( e )  md Art. ~111(1), i d .  

149 



have little practical effect, but future development of 
i 

water in the Kootenai and Clark Fork basins in Montana may 

be constrained. 402 

402. It probably already is due to existing hydropower development. 

150 
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Name Appendix 

A Form No. 600, Application for Beneficial 
Water Use Permit 

Form No. 601, Permit to Appropriate 
Water 

Form No. 602, Notice of Completion of 
Ground-Water Development 

Form No. 604, Certificate of Water Right 

Form No. 605, Application for Provisional 
Permit for Completed Stockwater Pit or 
Reservoir 

Form No. 606, Application for Change of 
Appropriation Water Right 

Form No. 607, Application for Extension 
of Time 

Form No. 609, Application to Sever and 
Sell Appropriation Water Right 

Form No. 610, Application for Reservation 
of Water 

Form No. 611, Objection to Application 

Form No. 612, Statement of Opinion 

Form No. G13, Fee Schedule for the Ap- 
propriation of Water in Montana 

Form No. 616, Notice of Action on Appli- 
cation for Extension of time 

Form No. 617, Notice of Completion of 
Water Development 

Form No. 618, Notice of Completion of 
Change of Appropriation of Water Right 

Form No. 620, Authorization to Change Ap- 
propriation Water Right 
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Name - 
Form No. 608, Notification of Transfer of 
Appropriation Water Right, and Form No. 
625, Acknowledgment of Water Right Trans- 
fer (not printed at the time of publica- 
tion of this handbook) 

Form No. 76-S, Stock Water Statement of 
Claim 

Form No. 76-D, Domestic Statement of 
Claim 

Form No. 76-1, Irrigation Statement of 
Claim 

Form 76-0, Other Uses Statement of Claim 

Water Rights Order of Montana Supreme 
Court dated June 8, 1979 

Order of Water Courts dated November 9, 
1979 

Order of Water Courts dated June 24, 1980 

Order of Water Courts dated July 14, 1980 

Order of Water Courts dated August 6, 
1980 

Order of Water Courts dated March 11, 
1981 

Order of Montana Supreme Court dated 
April 9, 1981 

Preliminary Decree in the Water Courts... 
Powder River Basin dated May 7, 1981 

Notice of Availability of Preliminary 
Decree dated May 7, 1981 



APPENDIX A 

Form No. 600 P. l 
Revlred 11/73 APPLICATION NO. 

(For  Ow?. U- Only) 
STATE OF MONTANA 

DEPARTMENT OF NATURAL RESOURCES & CONSERVATION 

APPLICATION FOR BENEFICIAL WATER USE PERMIT 

Note: Use one a p p l ~ c a t ~ o n  for  each source o f  supplv o r  separate development. Check al l  appropriate boxes and f ~ l l  In  each 
blank I~ne .  I f  the questlon is n o t  appl~cable ~n your case, enter N A  (not appl~cable). I f  more space 1s necessary, attach 
addt t~onal  sheets. 

(Pleare type w prmt In tnkl 

Mat l~ng  Address - 
City or Town- State ZIP 

Home Phone - Other Phone 

2.  Source of water supply 

a t r~bu ta r y  o f  
fme.m name. ~f wsii, ro ~ n d ~ c a t s l  

3. (a) Polnt o f  dlvers~on 

N E 
- % - % -% Sec t~on  _ ,  Township _S, Range _-W. County 

Addr t~onal  pobnts of d~verslon, tf any 
N E 

- % X X Sectlon _ ,  Townshlp S .  Range __W, County 

N E 
_ % _ ' A  % Sec t~on  ___, Townshlp __S,  Range W .  County  

(b) I f  warer is no t  consumed, 11 will be discharged back In to  the same source: 

- 
Yes- . No  C . I f  no, explain and give the complete land descrlptlon at the pocnt o f  d~scharge. ._______ 

- 

N E 
-- % -- % - % Sectlon _ Township _S Range _ W .  -- County 

4 D e i c r ~ p t ~ o n  o f  water development 

(a) D ~ v e r t ~ n g  works Enclose al l  pertinent engbneering data avallable I f  no t  avallable, descr~be the horsepower rattng o f  

the pump  and capaclty In  gallons per mlnute, r u e  o f  dltches, flumes, d ~ k e s  or other - 

Ib) Reservo~r Ilt appl~cable) 

1. Project w ~ l l  be an enlargement of an e x ~ s t ~ n g  reservolr. 

yes = . No 2 ( I f  yes, complete both  3 and 4 below.) 

2. Protect wt l l  be a new rerervolr. 
- - 

Yes __.. , No-  . ( I f  yes, enter N A  I n  3 below, and complete 4.1 

3. Capac~tv  o f  existcng (o ld)  reservoir when construcred acre-feet 

4 Capacbtv of i~ew(proposedI  reservocr acre-feet. 

i c i  Well Depth feet : ~ f  applicable). - -- 
(d)  Propct  w ~ l l  be a developed sprjng Yes - . N o  ,. 



APPENDIX A 
P- 2 

5 .  Proposed Const ruct~on 

la) Des~red starttng date , anttcipated comp le t~on  date 

(b )  E;ttmated construcnon cost S 

6. Amoun t  o f  water, use t o  whcch tt wt l l  be appljed. and perbod of use. 

1 Example: 

7. ~5 em to - 4  ~ ~ , ; M i s n ~ ~  
iAmauntl lacre tear) (uml r n ~ n t h a ~ v l  (monrhdavl 

if from QPPI( 1K t o ~ h ~ t n c l u s t v e  

cts 
gpm up t o  - f o r  f r om to  . ~nc lus~ve  

(Amounfl  ( a~ re - l ee~ l  iur.1 Imonrhdayl (monthday )  

cfs 
-gpm u p  t o  _ f r om _ t o  .~nclustve 

leimount1 (acre-feet1 (UYI lmonfhdayl (month-day) 
cf s 

_ g p m  u p  t o  ---_____for f r o m  t o  , I ~ C I U S I V ~ .  
fnraunt)  lacr.-f-tl CfsiUY' Imonrh-dsyl Irnonlhd.yl 

Tota l  amount  requested g p m  UP to  . acre-feet per year. 

7 Descrlpt lon of proposed benef~cial water uses 

( a )  l rr tgat lon (11 appl~cablei - - 
1 Method of  ~ r r c q t l o n  Flood-  Sprbnkler- I f  Flood, explain 

- 
2 Prolect wt l l  ~nvo l ve  new trrlgated land Yes - . NOD - 
3 Prqect  wbll involve supplemental water t o  extsttng l r r t q t kon  yes D N o  - 

- 
4 Project wtl l  ~nvo lve both  new irrigated land and supplemental water t o  extstfng crrlgathon y e s 2  . No-  If 

yes the acreage must be entered 3n  separate lcnes ~n the Table below. and t d e n t ~ f ~ e d  o n  the map i n  l t em  9, page 3 

Total number of Mrer l o  be ~rrtgared--) 

(b )  Non  irr 'gat lon use i . 1  aoul#cablel 

n 
1 Place of use of  the water wsll be the same as locatlon given i n  l tem 3(a i ,  page 1 

Yes N o  0 I f  no. give the locatlon x ' A  ---- '4 Section -. 
N E 

Township S . Range W County 

2 Estimate the rnaxsmum number& type o f  l~vestock to be watered 

Are there other I i ~ a t ~ o n s  where the same lhvestock are watered' ~ e r n  . N O a 
? Name of  muntc oalitv 10 be servr (1  - .. .. ~ . . 
4 N u r r l ~ r r  o f  !,mil.es to 1,r r u ~ ~ l i l r e ( l  

5 I f  water w i l l  be used for other purposes, describe. 



APPENDIX A 

8 hnershbp  

(a1 Propertv owner at the p a n t  of dtverston 

Ib)  Property owner at the place of ure - 
(c) I f  elther (a) or Ib) above are other than the appl~cant descrtbe the arrsnqement enabllnq the applicant to make t h ~ r  

9 Map of propored water development Ind~cate clearly the p a n t  of d~vers~on place of use, and sectlon, townsh~p, and range 
numbers Show pert~nent informatton concwnlng the development. such as dams, canals, dltches. plpellnes, wells.etc Use the 
largest. most wnvenlent scale poss~ble I f  the map shown below I S  not adequate t o  describe your development, attach addttton 
al sheets. 

10. Remarks. 

-- - 
-- 

I  I I  
1 1 1  

- ---L--I 1 
I 

I ---T--T--;--- I I I 

I  I ---!---L--+ 

I 1 ; ;  I 

I / ;  ---+ --L--k--- 
I j /  ---+---+---L 
1 1 '  
I l l  

---&--I I 

I  r--7--- 
I l l  

-- 
-- --- 

11. THE APPLICANTCERTIFIES THATTHE STATEMENTS APPEARING HEREIN ARE TO THE BEST OF HIS 

KNOWLEDGE TRUE AND CORRECT 

R l g ~ t u r e l  m r e l  

TSpatureI Date, 

IStgnature) (Date1 

I  
1 1 

1 1 1  I 
r--7---..---k--+--4 

1 1 1  
I l l  L 
1 1 ;  I 
( 1 1  ---.----T--- +---A 

I l l  I  

I 1 
I 

/ I /  ----,---L--+--- 

! ; I  
I l l  ------ +--+-+-++ 

' I  I I l l  ---:- i ---:--- 
I l l  

Slqnarure of awltcanrlrl must be exactly as ~n Item 1 .  page 1 If more than one aup1,cant 8s shown, all must s~gn. 

i I i 
I l l  

-(---+--A ---- 
I I I I I 

------ L4- - -4  
I  

f I ,--- t---p--- 
I  I I ! 

I  I I  I I  I 
tttCCCIII-., 

1 ' 1  

! I '  -+ ----- 

I l l  
---I---:- 1 

--+ --,--- t 
/ / I 

- 
i / / ---I---+&--- 
I 1 1  
C--+---L--- I 

I 
1 1 1  

---L--+---- 1 1 1  

I ; /  I 

/ I 1  

I  

+--7---:---- 
I l l  

?--J---I 

I I I 
I I  I --+--- +- 

I 
I l l  



Check When 
Completed 

APPENDIX A 
DEPARTMENT ENDORSEMENTS P- 4 

(This section is no t  to be filled i n  by Applicant) 

ACTION TAKEN 

Recetved hy  mail over counter in Department's office by 

Date Rece~ved (pr~or~ty )  : Day __; Month ; Year ; Time 

Recorded in, Book : Page : By 

Preltm~nary check by ; Amt. of fee received d 
Transm~nal No. , Remarks 

Applicat~on ~ndexed by ; Platted by 

Appllcat~on examined by , Type of Permit 

Appl~cat~on returned for completion on ; or corrected by office on 

Date to be returned by Appl~cant 

Corrected Appl~cat~on resubmitted to Department's offlce on 

Pr~ority of Appl~cat~on (see No. 2above) brought down to 

Reason: 

Applicat~on approved for advertisement by 

Not~ce of Publ~cat~on prepared by ; Proofed by 

Date 

Publ~cation Proof Sheet proofed by ; Date 

Publicat~on dates: From To 

Notlce published In 

Notice to water users prepared by ; Proofed by 

Date - 
Date Not~ce ma~led to water users ; Publ~c agency w ~ t h  reserved waters 

Others (specify) 

Protests f~led by 

Date notlce of hearing sent to Appl~cant ; Oblector(s) 

Hearlng held by , Place 

Date 

Date Statement of  Opinion and notlce of poss~ble hearing sent 

Sent by 

Application field checked by : Date 

Applicat~on recommended for (approval or denial) by 

Applicat~on m~crofilmed by ; Date 

Roll No. l M i c r o f i l m  after Item 22 only) 

REMARKS 
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' I",. hL , . , - q  STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

Permit to Appropriate Water 
H I ,  , I  , . V I  , I ,  4 A L  ,' ., Jl r T t  ~ ~ l ' ~ ~ h ' J ? ~ l A r c  *AT:*+ I S  H F c F B V  I S S U E D  TO: 

* ' A ' ,  ICK. C r, J:A:I 2 i C i L L . l T L  
, ) I 1  i v t . 4LJ :  < 

I L L 1 , r ~ L  * I  ',,I J 2  
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APPENDIX B 

DEPARTMENT OF NATURAL NO CONSERVATION 
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Form No 602 R l i 8 1  
1 NOTICE OF COMPLETION OF 

GROUND-WATER DEVELOPMENT 
For ground.water developments with a maximum use of 

BENEFICIAL USE. Attach the proper filing fee, payable to the 
Department of Natural Resources and Conservation and submit 
to your area water rights field office as l~sted on the back side. 

APPENDIX C 
P. 1 

FOR DEPARTMENT USE ONLY 

Nottce NO - .  

Dale Rececved _ 
Tlme - - A M I P M  

I Transrn~ttal N o  _ - -  - 
I Fee Recelved S - - 

Recetved By 
I Rrtlrnn Undo 

81 (Please type or print In ink) 

1. NAME(S) 
MAILING ADDRESS - 
CITY ___STATE ZIP 
HOME PHONE . OTHER PHONE- 

2. SOURCE OF GROUND WATER SUPPLY WELL 0 DEVELOPED SPRING 
(excavation performed) 

PIT 0 OTHER (describe) 

I 3. DATE WATER PUTT0 BENEFICIAL USE: 
NAME AND ADDRESS OF WELL DRILLER OR CONTRACTOR: (If applicant or other please indicate.) 
Name 1 Address 
Maximum withdrawal gallons per minute (as tested by driller) 

Does this well replace an existing well? Yes No 
If Yes, complete the following information pertaining to the existing (old) well. 

Depth ft. G.P.M. ____ Date drilled 
mami* 

I f  Yes, contact your area field office as you may be able to file a change in point of diversion and retain 
the priority date of the old well. 

4. POINT OF DIVERSION: (Your legal land description may be obtained from your deed, county 
assessor, or clerk and recorder. Complete the following and attach an aerial photo or survey map 
showing the location of your well or development and your place of use, if available.) 

L o t  B l o c L  Subdivision 
Government Lot or ' / r * / r 1 / 4  Section 
T W P . N I S  R G E . E M )  County 

I 5. PLACE OF USE: (If more than one place of use, attach additional sheets. If same as the point of 
. diversion, CHECK .) 

Lot Block Subdivision 
Government Lot orpl/r I/. Section 
TWP.___NlS R G E . E W  County 

I MONTANA DEPARTMENT OF NATURAL RESOURCES (L CONSERVATION 

se m o u T u  m w I N m  nmL=NA M O N T A N A  mmmeo aes-ass. DNRC 



APPENDIX C 

6. AMOUNT OF WATER. USE TO WHICH IT HAS BEEN APPLIED, AND PERIOD OF USE: 1 
Total Rate Used: gallons per minute d 
C? DOMESTIC: (house, lawn, garden) No. of families supplied 

No. of acres of lawnlgarden trrigated 

from 
rnontnan 

to 
r n M f M i "  

inclusive, of each year 

[? STOCK: Approximate 'maximum number and type of livestock. 

from 
m , - y  

to - 
rnrnthld." 

inclusive, of each year 

IRRIGATION: Total No. of acres irrigated -. 
Type of crop 

Amount of water used acre-feetlyear. 
from 

montnm., 
to 

man,-" 
inclusive. of each year 

OTHER: Descrlbe 

Amount of water used acre-feetlyear or Gal /day 
from 

-1MD 
- to - 

m0nltUd.I 
inclusive, of each year 

7. REMARKS: (Use this space for additional information, i f  needed, to describe development.) 

8. THE APPROPRIATOR CERTIFIES THAT THE STATEMENTS APPEARING HEREIN ARE TO THE BEST 
OF HIYWER KNOWLEDGE TRUE AND CORRECT. 

SUBMIT THE COMPLETED FORM AND PROPER FILING FEE TO THE APPROPRIATE WATER RIGHTS 
BUREAU FIELD OFFICE, SERVING THE COUNTY IN WHICH THE DEVELOPMENT LIES, AS LISTED 
BELOW. 

Yon- Wat r  Rlphls Exwow A m  FWd OtIb.. 

n m  BOZEYIN KAUSPELL 
32 ~ o u m  Ewlw Bozeman Profeseio~l  Building 3220 H~ghway 93 South 
HdaryWt.MW 29 East Olive. Suite 1-D P 0 .  Box 8BO 

Boremen, Montana 58715 Kallspell. Montana 59801 
Senlnp: D.er L*, -1, Phons: 5883136 Phone- 7559288 
W s  Md C W .  mwdwater. Swing: Gellatin. Park and Madison Swing: Flathesd. Lake. Lincoln and 
SIW ~ a r .  ~elfemoa md avvemesd Count&. Sanders Coun1)es. 
Catntba. LEWlSTOWN 

I 
- .  

Y1(UIOVU HAVRE 613 NE Main Street 

2101 Bo*r Strest Old Highway 2 P.O. Box 438 

P.O. Box 5004 P.O. Box 1828 Lewlstown, Montana 59457 

MIMCUII. wtw m Hwre. M u n t w  5BS01 mone: 5387459 

-: 7214284 Phone: 2855618 Serving: Cpsuda, Fergus. Golden 

sewing: Mlaaouk Ormite. Ravslll. Sewlnp: Bhloe, Chouteau. Glacier. Valley, Judith Bastn. Meagher, 

md MI& Countias. Hill. Libetly, Pondera. Teton and Musselshell. Petroleum and 

aL*800W Twle Counties. Wheatland Countlea. 

110 5th Shwt South. Roan 108 
MLU WDS 

MILES CITY 
P.O. Box 884 1537 Avenue 0. Suite 121 

5 North Prairie 
ocgoa. Montana 59230 

Billlnps, Montana 58101 
P.O. Box 276 

Phone: z%-2581 Phona: 2* 
Se~ lng :  Big Hom. CarbMI. Stillwater. 



APPENDIX D 

STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION s Certificate of Water Right 

'h  1 :  - I . ' - ,  - > 7 3  

A ' :  J 4 r : u a i  v I.+. I , .  1 n r  * : -  1 1. 1 .  

IL ' I9L-15QYYI:  50.00 : ,u LJ ' T G  I ?.a,, * i . - i ~  

IlVEGS17Y2OlYI: ; . 2.' 1  . , I , .  .- - .  2s.c y ; : ~ ~ ~ , , ~ , ~ . , .  C , l  

SCllEtl;: GfiClJV3WATCU 9.-  1 I. 

USE: 5c7.00 ur  TC 1 7 . u q  **.<-<-i ( ~ >  / , I  - to . ,  $ 1 ,  
FOI 1 ? ~ 1 5 A T I ' i r  

I ** CEdZZ IGYZS '  
s S T  1s ,,su,, 5LIE!JkCT , , hLL > , : i d ;  ExLbT,q,, 

, l,,G,!Tt; I N  T H E  COUCCE (TF S U i > e ~ v .  

SHALL !<LIT 
P n l a  

-------- 
u I Tbl,: 5'; * \ r r ,  ,Hi--aFia------------ ' >  L V ' > ~ :  - ' I T \  \4.,t)v, 

D 4 T Y :  JOVE 1 6 . 1  ) , ) I  '*rcrt 1 ~ 1 ,  { r ,  .;,. & I .  . A T F ~  , . - L , , ~ I < C ~ - S  )1,,1.,, :., 

i STATE OF MONTANA e - c r r r u r ~ l * ,  

! County o l L  - .. I ss 
Ftled for Record lhls .- - day of ---- 

at --___ and Recorded ~n 
-- 

..--on Page 
of [he Records 01 .- -- - County. Slate of Monlana 



APPENDIX E 

FOR DEPARTMENT USE ONLY 

INSTRUCTIONS 

criteria are met: 

tream means one wh~ch historically has flowed continuously at all 
I as wet years.)This form must be filed within 60 days after construc- 

1. NAMEOF APPLICANT 

Mailing address 

2. SOURCE OF WATER SUPPLY 
I.,.- -L 

lwtrssm D-1 

3. LOCATION OF PIT OR RESERVOIR (Describe the location to the nearest 10 acres): 

A 7 / 4 7 / 4 .  or Government L o t ,  

of S e c t i o n . ,  T o w n s h i p N I S ,  R a n g e E I W ,  

4. TOTAL VOLUME OF COMPLETED PIT OR RESERVOIR DEVELOPMENT = 
(a) Compute total volume of pit: surface area -_ , x maximum depth ,_, 

, x 0.4, x maximum water depth in  

feet at the dam, = 
rmunu 

acre-feet. 

5. PERIOD OF USE: 0 January 1 to December 31 

0 Other (specify) 

WATER RESOURCES DIVISION 32 SOUTH EWlNQ HELENA, MONTANA 69620 



APPENDIX E 

6. PLACE OF USE: 

Will the water be used at the same iocat~on as gtven for the pit or reservoir? (see item 3) 
O Yes P No If no, give the location: 

1 / 4 _ _ _ _ 1 A  114, or Government L o t ,  

of S e c t i o n ,  Township NIS, R a n g e- E I W ,  

7. OWNERSHIP: 

(a) Number of acres owned where plt or resewotr is located 

(b) If you are not the owner of the property at the point of diversion or place of use, it is your respon- 
sibility to obtain the necessary easements and right-of-way. If State or Federal lands are invol- 
ved, contact the appropriate agency since the water right may be applied for by them. 

8. THEMAP: 

A map showing the following must accompany this application. Failure to supply an accurate map 
constitutes an incomplete application and the application will be returned for completion. A copy of 
an A.S.C.S. aerial photo or a copy of a U.S.G.S. topographic map is sufficient. (Please use dark pencil 
or pen when writing on the map.) 

(a) Township and Range No.'s (d) Other Place of Use (such as location of any 
(b) Section Numbers and Corners stock tanks) 
(c) Pit or Resewoir Location (e) Applicant's Signature or Person preparlng 

the Map 

9. REMARKS: Provide any additional information that would help in  explaining the compieted pit or 

10. THE APPLICANT CERTIFIES THAT THE STATEMENTS APPEARING HEREIN ARE TO THE BEST OF 
HlSlHER KNOWLEDOE TRUE AND CORRECT. 

/ 
(signature) 

/ 
(signature) 

SUBMIT THE COMPLETE APPLICATION FORM AND PROPER FILING FEE TO THE APROPRIATE 
FIELD OFFICE NEAREST YOU. FIELD OFFICES ARE LOCATED IN: HELENA, MISSOULA 
GLASGOW. BOZEMAN, HAVRE, BILLINGS, KALISPELL, LEWISTOWN, AND MILES CIN.  (~hec); 
your local telephone directory for addresses and telephone numbers.) 

NOTE Upon receipt of a correct and complete application form and proper filing fee, a Provisional Per- 
mit will be issued. The date of priority of the issued Permit will be the date the application form 
was received by the Department, and is junior to all other prior existlng water rights in the 
source of supply. If other water users are being adversely affected by the pit or resewdr, the- 
Department may, after a hearing, revoke the permit or require the Permittee to modify the pit or 
reservoir, and may further condition the permit to protect prior water users. 



APPENDIX F 

Form No €06 Rl i lm 

TlON FOR CHANGE 

INSTRUCTIONS 
Use t h ~ s  form to apply for authortzat~on to change the place o f  use 
polnt of dlverslon, purpose of use andlor place of storage of your ex 
~s t l ng  water right, provlslonal permlt or certificate of water right 
Please attach accurate maps or drawlngs of your ex~st ing system(s) 
and the proposed change@) Use addittonal sheets to expand or 
clar~fy any of the information requested A $15 frllng fee payable to 
Ihe Montana Department of Natural Resources and Conservatton. 
must be submitted w ~ t h  this form 

FOR DEPARTMENT USE ONLY 
Appllcat~on No 

Date Received_ . _ -  .19  
T'me ._ A M I P M  
ReCelved by 
Transmlttai No . 
Fee Recerved - _  - 
Check No . _ -  
Refund . - -  - 

Name of Applicant 

Street Address. Box No. or Rural Route . 

Clty or Town State 

Zip Code Phone- Other Phone 

Type(?.) of Changeis) requested ;I place of use r polnt of  d~vers~on 

O purpose of use IJ place of storage 

Estimated Construction Per~od - ... 

The water fight to be changed is: (check one and complete appropr~ate blanks) 

0 Provisional Permit (Issued by l h ~ s  Department) Permit No. 

0 Certificate (Issued by thts Department) Certificate No. 

0 NOTICE OF APPROPRIATION filed w ~ t h  the Clerk and Recorder of 

County, Montana, as Document No. -- in BooklFilm No. 

01 at page- -- 

DECREED RIGHT i n  Case No. of County. 

Name of the person(s) to whom originally decreed 

Amount decreed 

O USE RIGHT (Not Recorded) 

Name of the person@) who first put this water to a beneficial use: 

The date that this water was first used Month Day Year 

What portion of the above clalmed water r~gh t  does the applicant own: 

WONTANA DZPARTMENT OF NATURAL RCSOURCES 4 CONSERVATION 

am-  ~ . y o w T u w a ~  u o - m w e 1  DNRC 



APPENDIX F 
7 3  7 

( T h ~ s  c o n c e r n s  o n l y  t he  a m o u n t  o f  wa te r  t o  b e  changed )  

1 S o u r c e  o f  wa te r  ( n a m e  o f  s t r eam,  l ake ,  etc I f  w e l l  l n d ~ c a t e  t h e  dep th )  

-- - -- -- -- - . trtbutarY t o  - ___---.. 
2. Pu rpose  o f  u s e .  

Period of dlverslon From TO Perlod 01 use From - To - .... . 
Number and Type of Lcvestock 

~~ ~ ~ 

Amount of waler used iqpm'cfsi Volume 

Perrod of diversion From To Perlod of use From To ~ -- , 

Number of acres Type of crop ~ 

Amounl of water used (3pmJcfsi Volume (acre-feet per year) 

Perlod of dlverslon From To Perlad of use From - . . To - ~ . 

Amount of water used ( Q P ~ I c I s )  Volume 
- -  (acre-feel per year) 

3 T O T A L  A M O U N T  O F  WATER USED igpm~cfsi volume _ .- ~ ~ (acre-feel per year) 

4 Pe r l od  o f  s torage.  l f  applicable From T O  - ~ Capaclty of resewow - . . -- . . . . 
5 Poin t (s)  o f  diversion: 

TwP NIS Rge EIW - - -  -- 

Twp NIS Rge ._ U W  -~ 
6 ~ l a c e ( s )  o f u s e :  

TWP NIS Rge U W .  

Two N'S. Rge EIW . - - 
Two NJS. Rge _ EIW.  . - 

(Please I n c l u d e  maps o r  c o p l e s  o f  a e r ~ a l  pho tog raphs ,  e t c .  t o  l n d ~ c a t e  t h e  p r o p o s e d  change )  

8. Pu rpose  o f  use:  

Perfod of dlv~rston From T o -  Period of use F r o m ~ _  To 

Number and Type of Livestock - - -~ - 
Amount of waler used 

- - - - - - lq~m ic f s i  volume (acre-feet per year) 

Perlod of diversbon From ~ 
Perlod of use From _ T o  , 

Numberof acres - _ - - ~ ~ ~- - -  ~ Typeof crop-. 
Amount of water used ___ ~ -- (~pmic fs) .  Volume (acre-1-1 per year) 

, Period of use From To 

Amount of water ,used - -- - (gpmfcfs). volume (acre-feet per year) 
9. T O T A L  A M O U N T  OF WATER USED- igpmicfs). Volume (acre.teel per year) 

- ~- 

-- ~ p - 

10. Perlod o f  s torage.  tf applicable From _ T O  Capac~ty o l  resew011 

11 Potnt (s)  o f  d ~ v e r s t o n :  

~ 4 .  Sectron-. TwP - .-NJS. Rge ._-m. - 

'A Sect~on ~ Twp - - . NJS. Rge - E I W .  -..________ 

' 1 4 .  Sect~on -- - TWP _~ -NIS. Rge .-_EN -. 

'A Sectton----- TwP - NIS Rge -__ENV. -- 
' f4 .  Sectton -- Twp N I S .  RQe - m. -- - - - _ _ _ _  

- -..-.-A 

Signature o f  APPllcant(s) 



APPLICATION FOR EXTENSION OF TIME 
(in which to perfect an appropriation of water) 

Home Phone: 

2. Permit No. ,filed with the Department of Natural Resources and Conservation 

3. The reason@) for requesting an extension of time is due to: 

0 Insufficient funds. 

Adverse weather conditions. 

0 The unavailability of contractors. 

Insufficient amount of time. 

Previous S.C.S. commitments preclude technical assistance needed to construct the project. 

0 Power supply or irrigation equipment unavailable to date. 

ii Other: (explain) 

4. I HEREBY REQUEST THE DEADLINE FOR THE COMPLETION OF MY PROJECT BE EXTENDED 



APPENDIX H 

Form No 6C9 R4180 

aler r~ght lrom the land to which it is appurtenant 

(Piease type or prlnt In Ink) 

k.. OWNERSHIP (Water Rlght Owner): 

1. Namets) of Applicant(s) 

Street Address. Box No., or Rural Route 

Other Phone No. 

2. Name@) of person(s) receiving the water right interest 

Street Address. Box No.. Rural Route 

City or Town- State 

Zip Code Other Phone No. 

0. TYPE OF WATER RIGHT TO BE SOLD OR SEVERED (Chack one and completa 8ppropr)Me blanks.) 

1. ti Permitted Right (Issued by thls Department) Permit No. - 

2 L Cert~f~cate of Water Right (Issued by this Department) Certificate No. 

3. i Water right filed with the Clerk and Recorder of County, 

Montana, as Document No. in BooklFilm No.- of 

at Page No. - . (Attach Certified Copy) 

4. 0 Decreed R~ght, Case No. -- . Narne(s) of Person(s) to whom orlglnally decreed 

-- - Amount decreed 

5. El Use Right (Not recorded): NamWsf of Person(s) who first put lhls water to a beneficial use 

Date of Flrst Use- 

C. ANTICIPATED DATE OF SELLING OR SEVERINQ APPROPRIATION WATER RIGHT HEREIN APPLIED FOR: 

- . - - . - - - -- (If available, please attach a copy of proposed agreement oc contract.) I 



APPENDIX H 
P- 2 

D. PAST USE OF WATER 

1. The source of water supply (name of stream, lake, etc. If well or spring, so indicate) 

2. The amount of water used in the past has been: 

Flow cfslgpm, Volume (wro fwVy..r) 

3. The per~od of d~vers~on has been from -- to 
~ma(NCarI Hlh 

4. The perlod of use has been from to 
VnatlYBn -1 

5. Water IS currently diverted by means of (dam, dllch. pump, etc.) 
- Capacity or Size 

6. Present po~nt(s) of diversion: 
-. -up _ w _  S.ctlcn_- . -. Township . _ -  NR. RurO. Em. - m. 
.- - u -- ,c -_-*f. Sectnon -__-. Townah~p--NIS. R W -  _ -UW. - - 

7. Present place@) of use: . - 
/ _ .. 5ec11on-. . TownshlP-~-- N!S. Rang. W. ..-. 6 0 1 n l y  . -  

A I/. u Sect~on.._ .. . Townrhlp _ - NIS. Range._ W. - C o u n h  

8. This water has been used for the following purposes: 
Irrigation: Number of acres- Crops grown 
Stockwater: Numberand type of stock 
Other (ie. industrial, municipal, recreational, etc.) - 

E. PROPOSED USE OF WATER 

1. The amount of water right to be sold or severed will be: 
Flow cfs/gpm. Volume (ecn W t b W  

2. The period of dtverslon will be from to 
1- - 

3. The per~od of use will be from .- to 
ImaINan - 

4. The water will be diverted by means of (dam, ditch, pump, etc.) 
-- Capacity or Slze 

5. Proposed point(s) of diversion: 
!A - - I{, - -*A Sdct~on- - Townsh~p--_WS. R . ~ Q ~ G W .  Ca*l(l .: 
% "4 U Ssctlon Townahlp--ME. Range___Em. . -. - . - . ceuw 

6. Proposed place(s) of use: 
'/..-,/~ /.t~on T o w n s h l p N I S .  R.nO.---Em. w '  

- - u % - - u  S e c t ~ o n .  Townshlp.__NIS. R . n g e - E N V .  bvntr 
7. This water right will be used for the following purposes: 

Irr~gatlon: Number of acres Crops grown 
Stockwater: Number and typeof stock 

~~ 

Other (ie. industrial, municipal, recreational, etc.) I 
1 .  

0. 1. Slgnatur.(s) of pmon(8) soverlng or solllng tho walor m t  I n t m t :  

Date- 

Date- 

2. Slgnatur.(s) of ponon(s) rocolvlng tho watw rlght Intwost: 1 
Date 

Date I 



Vo. 610 
(New 3/74) 

' ' STATE OF MONTANA 

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

NXE: Pursuant  t o  Sec t ion  89-890, R.C.H. 19.?7, o n l y  t h e  s t a t e  o r  any p o l i t i c a l  cubd iv i s ion  
o r  agency t h e r e o f ,  o r  t h e  United S t a t e s  o r  any agency t h e r e o f ,  may app ly  t o  t h e  board t o  
r e s e r v e  wa te r s  f o r  e x i s t i n g  o r  f u t u r e  b e n e f i c i a l  uses ,  o r  t o  maintain  a minimum flow, 
l e v e l ,  o r  q u a l i t y  o f  water throughout  t h e  year  or a t  such pe r iods  o r  f o r  such l e n g t h  of  
t ime a s  t h e  board. d e s i q n ~ t e s .  Pursuant  t o  Sec t ion  89-8-107, R.C.M. 1947, t h e  United 
S t a t e s  o r  any agency theremf may not  apply f o r  a r e s e r v a t i o n  of  water  i n  t h e  Yellowstone 
River  Basin u n t i l  t h e  requirement; o f  S e c t i o n  89-8-1735. R.C.M., a r e  met. 

(P lease  t y p e  o r  p r i n t  i n  ink )  

1. Name o f  a p p l i c a n t  

Mai l ing address  

C i t y  or torm S t a t e  Zip code 

~orne '  phone Other  phone 

2. Source o f  water  supply 

a t r i b u t a r y  of- 

3. Use(s)  t o  which r e se rved  waters  w i l l  be app l i ed  

4. Amount of  water  necessary f o r  t h e  r e s e r v a t i o n  
(cubic  f e e t  per  second and a c r e- f e e t  pe r  yea r )  

5. Type of r e se rva t ion :  

A. Waters w i l l  be  reserved i n  stream f o r  b e n e f i c i a l  u se  without  any d ive r s ion .  
Yes - N o -  

B. Reservat ion r e q u i r e s  cons t ruc t ion  of  a s t o r a g e  o r  d i v e r s i o n  f a c i l i t y  t o  e x e r c i s e  

t h e  b e n e f i c i a l  use. Yes - - 
NO - 

6. I f  a s t o r a g e  o r  d ive r s ion  f a c r l i t y  i s  necessary,  t h e  d a t e  by which r e se rved  wa te r s  

w i l l  be app l i ed  t o  a b e n e f i c i a l  u se  - 
(month and yea r )  

7. THE APPLICANT CERTIFIES TFAT THE STATE2JEUTS APPEARING HERIl IN ARE TO THE BEST OF HIS 
KNOWLEDGE TRUE ATID CORRECT. 

S igna tu re  o f  a p p l i c a n t  Date 

(See ' r eve r se  s i d e  f o r  s p e c i a l  i n s t r u c t i o n s .  ) 



APPENDIX I 

SPECIAL INSTIUICTIONS 
P. 2 

(Section 89-890, R.C.M. 1947) 

The appl ican t  must es tab l i sh  t o  the  s a t i s f a c t i o n  of the board: (a )  the purpose of the 
reservation,  (b) the need f o r  the  reservation,  (c )  the  amount of water necessary for  
the purpose of the reservation,  and (d)  t h a t  the  reservation i s  i n  the  public i n t e r e s t .  
I f  t h e  purpose 6f  the reservation requires construct ion of a s torage o r  diversion 
f a c i l i t y ,  the  applicant  s h a l l  es tab l i sh  t o  the  s a t i s f a c t i o n  of the board t h a t  tinere 
w i l l  be progress t w a r d  completion of the f a c i l i t y  and accomplishment of the purpose 
with reasonable di l igenca i n  accordance with an es tab l i shed  plan. 

The applicant  must submit and a t tach  with this . l o ~ l i c a t l o n  a detailed r e p r t  showinq 
f a c t s  t o  support che ltcm:; outl lncd I n  thc prevlous p a r a q r a ~ h .  

A f e e  ( r e f e r  t o  Form No.  613, Fee Schedule, fo r  t h e  c o r r e c t  f i l i n g  fee)  is required 
f o r  f i l i n g  and must accompany t h i s  applicat ion before it can be processed. The 
Department's cos t s  of giving notice,  holdlng the  hearing, conducting invest igat ions,  
and making records incurred i n  act inb upon the appl ica t ion  t o  reserve water, except 
t h e  c o s t  of  s a l a r i e s  of  t h e  Department personnel, s h a l l  be paid by the  applicant .  

Please send this form when completed (a t tach  supporting f a c t s )  and the  proper f i l i n g  
f e e  to t h e  following address: 

Department of Natural Resources and Conservation 
Water Resources Division 
Water Rights Bureau 
32 South Ewing 
Aelena, HJ! 59601 Phone 406/449-3634 

I f  you have quest ions o r  problems concerning t h i s  form, please request  ass i s tance  from 
t h e  Water Rights Bureau a t  the above address. 

(This sec t ion  is not  to be f i l l e d  i n  by Applicant) 

Check when 
completed Action taken 

I-- Received by mail mer camter i n  Department's o f f i c e  by 
2.- Date received: Day ; m n t h  ; Year ; Time 

Recorded in:  Book ; Page ; by 3.- 
4-- P r e l s i n a r y  check by ; amount of  f e e  received $ 

Transmittal  N o .  . Remarks 

5.- Application advert ised -- addi t iona l  inforeration 
/// 

6.- Hearing information: Date ; Time 
Location 

7.- Board ac t ion  

8.- Remarks 



Apptlcatbon No. 
Fw omsrlnvnt ux 

OBJECTION TO APPLICATION 
NOTE: 

TM. obf.ctlon must ba rocelrod by t h .  D.p.rtm*nt on or betom lha d.&IIne spsc1fl.d In the publk notk*. 

(Please type or prlnt tn ink I lmore space IS needed, att-wh addltlonal sheets) 

1 Name of Indkvldual(s) or organlzatlon t ~ l ~ n g  t h ~ s  objection 

Name -- 
Address . 

City State - ZIP h o n e  

2. Application betng oojected to: Appltcatton No. 

Name of applicant - -- -- 
dyce of w~thdrawal (name ot rlver, stream, reseno~r. well, etc.) 

posslbte effects on your wafer rlght(s), complete the tollow~ng: (attach add#- 

a. Bas~s f your water r~ght(s): P 
~i *led Approprtatton county . ~ m k  _____- page 

0 +reed Right Case No - - Person to whom decreed - - 

0 Permtt: 
N u m a r  

0 Certificate: 
NumDtr 

Attech pholocoples of any pertinent documents as evldence of your water rlght(s) 

b. Your source of water: 

Point(s) of d~verston. 
G N ~  01 twn rtrarn rtli $ p ~ n ~  Hc I 

Is (are) your potnt(s) of dlverston upstream or downstream from the appl~cant's proposed pOlnt of dlver 
s1on7 c Upstream 0 Downstream 

Describe your type and means of dlverslon Include. 11 applicable. horse power ratlng and capaclty In 
9allOns per mtnule of  pump, hetght and storage capaclty of dams, slre and capaclty of headgates. 312s 
of canals, d~tches, etc 



t o _ _ _ _ _  . I ~ C I U S I V ~  
l m l h  day1 l m l h  day1 

( o c x r d x  iinaurlre a i~n l i l p l r  etr I 

t m l h  day1 8m1n d l y ~  

Place of use: (Legal description lor the above uses 11 different than your point of dlverslon.) 

Place of Uss: Enter the Section. Townshlp and Range numbers. the number of acres lrrlgated In the ap- 
propriate quafier.section. total number of acres and the type of crop grown. 

EXAMPLE: 

Sec Twp Rge NE'h NWw SW% SE-A Totals Cropts) 
~ - - - - - - -. . 

- . - . - - -. A -. - - 
Total number of acres lrrlgaled 

Method of lrr~gat~on Sprinkler Waterspread Graded Border 

Contour Dllch Other, specify - . .. 

5 Objector would agree to the 1ssr;dnce of the permtt under the lollowlng condtt~ons (State any condstlons. 
mOdlflCallOn~ Or CrtteIla wmch would alter your poslflon concerntnq lhls oblectcon ) 

. - . 

~ - 

- - - - - - - - - 
- - - . . - - 

NOTICE: THIS OBJECTION MUST BE RECEIVED BY THE DEPARTMENT ON OR BEFORE THE 
DEADLINE SPECIFIED IN THE PUBLIC NOTICE. 

SIGNATURE OF OBJECTOR(S) - - - -- -- DATE 

Name (type or print) 



Form No. 612 R10/75 
C e r t i f i e d  No, 

I 

NOTICE AND STATEMENT OF OPINION 

APPENDIX K 

STATE OF MONTANA 
Department o f  Natural  Resources and Conservation 

Your App l ica t ion  fo r  Benef ic ia l  Water Use Permit No. 

w i l l  be - denied 

- approved i n  modif ied form 

- approved upon terms, condi t ions,  o r  l i m i t a t i o n s  spec i f i ed  

as fo l lows: 

f o r  t he  fo l lowing reasons: 

NOTICE: SECTION 89-884(2) , R.C.M. 1947, PROVIDES THAT A PERSON AGGRIEVED 
BY AN OPINION OF THE DEPARTMENT IS  ENTITLED TO A HEARING BEFORE THE DEPARTMENT. 
A REOUEST FOR A HEARING MUST BE MADE WITHIN THIRTY (30) DAYS AFTER THIS NOTICE 
IS  MAILED. THE SPECIFIED ACTION WILL BE TAKEN UNLESS A HEARING IS  REQUESTED. 

Chief. Water Rights Bureau Date 

I - do, - do no t  request a hearing. 

3 i gned 

Date 



APPENDIX L 

Form No 613 R 4 I O  

FEE SCHEDULE FOR THE APPROPRIATION OF WATER IN MONTANA 

FORM 602 Notice of Completcon of Groundwater Development (yleldcng less than 100 gallons per 
minute and outslde the boundartes of a controlled groundwater area): Flat rate of $5 

FORM 600 Application for ~enefcclal Water Use Permct: Fee charge based on followcng rate schedule: 

0 . less than 5 acre-feet per year.. . . . .  S 5 

5 . less than 25 acre.feet per year. . . .  10 

25 . less than 50 acre-feet per year.. . .  20 

50 . less than 100 acre-feet per year. . . .  30 

100 . less than 250 acre-feet per year.. . .  40 

250 . less than 500 acre-feet per year.. . .  50 

500 - less than 1,000 acre-feet per year.. 60 

1.000 - less than 50.000 acre-feet per year. 60 for the first 1.000 acre-feet per year, plus 
$10 for each additional 1,000 acre-feet per 
year or portion thereof over 1,000 

50.000 or more acre-feet per year.. . . . . . . .  .550plus $5 for each additional 1,000 acre-feet 
per year or portion thereof over 50,000 

FORM BDB Application for Change 01 Appropriation Water Right: Flat rate of $15 

FORM 609 Application to Sever or Sell Appropriatlon Water Right: Flat rate of $15 

FORM 610 Application for Reservation of Water: Flat rate of $100, plus Department costs of giving 
notice, holding the hearing, conducting ~nvestigations, and making records, as required by 
Section 852-316 MCA. 

SPECIAL FEES: 

M~crofilm. Reader-Printer copies.. . . . . . . .  25' per sheet 
Photostatcc copy, letter see. . . . . . . . . . . . . . . .  10' per sheet 

legal size.. . . . . . . . . . . . . . . . . . .  15' per sheet 
Reproduction of maps.. . . . . . . . . . . . . . . . .  .25' per square foot 
Minimum blueprint charge (applies only 

. . . . . . . . . . . . . . . . . . . . . .  when made outside the office). $1 

NO FEES FOR FILING THE FOLLOWING FORMS: 

603 Well Log Report 
605 Declaration of Existing Water Rights 
607 Application for Extension of Time 
608 Notice of Transfer of Appropriation Water Right 
611 Objection to Application 
614 Notcflcation of Temporary Emergency Appropriation 
617 Completion Report of Water Development 

T OF NATURAL RESOURCES L CONSERVA 

~ . ( I I O W T . 3 U O ) . K n  



APPENDIX M 

NOTICE OF ACTION ON APPLICATION FOR EXTENSION OF TIME 

Name of Permittee(+ 

State: -- 

Description of (Provisional, Interim) Permit # - 

Point of Diversion % '/r 'h,Sec. ,T N1S.R 

Intended Place of Use 

The request for additional time to perfect (Provisional. Interim) Permit has been: 

0 The Appropriation shall be perfected on or before , and a Form 617, Notice 

of Completion of Water Development, shall be filed on or before 

The terms of this lnterlm Permit shall be complied with on or before 

Watef Resources Div~sion 



APPENDIX N 

Form No. 617 R4l8O Permit No. 

NOTICE OF COMPLETION OF WATER DEVELOPMENT 

This form must bs flied by the permltholdsr on all completed water developments. 

The diversion and distribution works for this appropriation must have been completed and water applied 
to beneficial use on or before 19-, as specified in the permit or within 
any authorized extension of time. This Notice of Completion of Water Development, Form 617, shall be 
filed on or before 1 9 .  

(Please type or print in ink) 

Address 

Clty State zip 

Home Phone No. Other Phone No. 

attest that the water development has been completed and water put to beneficial use. If the development 
was not fully developed as specified within the terms, conditions, orders, and limitations of Permit No. 

, give details of the appropriation as actually developed. 

Slgnature: Date: 
Rmsn* 

Signature: Date: 
Psmanas 

Signature: Date: 
RlW 

Subscribed and sworn before me, this day of l9- 

NMary Public IM the Slate ot Montana 

Residing at 

My Commission expires 

Send completed form to: 
llOWTINA OECARTHENT OF NATURAL RESOURCES L CON3ERVATlON 

3 t m o u l n l * I W O  wILIIIl.I*W.leu- um-- DNRC 
NO FILING FEE REQUIRED 



APPENDIX 0 

Form No 618 W 7 9  

Permit No. 

NOTICE OF COMPLETION OF 
CHANGE OF APPROPRIATION OF WATER RIGHT 

Thls form must be filed by the applicant for each change In the place of uw, point of dlrnrakn~, pu- of 
use andlor place of storage of an appropriation water rlght, authorized by thin D.partmonl within 60 &yr 
after completion. 

(Please type or print in ink) 

(1) (we) 
nmwcll 

Address 

City State ZIP 
Home Phone No. Other Phone No. 

hereby attest that the change@) authorized on , 19- under Application 
No. (has) (have) been completed on , 19- In 
accordance with the terms and subject to the conditions as authorized. 

If the above-referenced Change of Appropriation Water Right was completed other than authorized, give 
details below: 

Signature: Date: * 
Signature: Date: 

rn 

Signature: Date: 
M .. 

Subscribed and sworn before me, this day of '9- 

Nmary k b k  lor thn State ol M o n m  

Residing at 

My Commission expires 

--- 

Send comoleted form to. 
IIOWTAMA OEPARTWENT OF NATURAL RESOURCES 8 CONSERVATION 

-.yowl-rn- am-= DNRC 
NO FIUNO FEE REQUIRED 



Form No 620 Rw79 
Appllcatlon for Change No 

AUTHORIZATION TO CHANGE APPROPRIATION WATER RIGHT 

Pursuant to Section 852-402-MCA, the Department of Natural Resources and Conservat~on, through the 
office of the Administrator of the Water Resources Divlslon, hereby author~zes the Change of Appropr~a. 
tion Water Rlght submitted by___ - -. 

The approprtatlon water rlght IS 

The source and pobnt(s) of dlverslon(s) are 

The purposets) and place@) of use@) are for 

The Department hereby authortzes the change of the above-referenced water rtght as follows: 

The diversion and distribution works lor the above.referenced approprlatlon and for the change autho- 
rized shail be completed, and water shall be applied to benef~cial use as specified above, on or before 

or w~thln any authorized extension of tlme. The Notlce of Completion of Change 
of ~ppropriation Water Right, Form No. 618, shall be filed on or before 

This authorlzatlon IS subject to the following limttat~ons, terms, conditions, and restr~ctions: 

NOTICE: FaUure lo comw with any d the terms and condHions hersin may rerun In the loss of the psrmmad r~ght or the 
Aulbe+izr(ks lo Changa haeby grantmd. 

-- 
Water Resources Dwts~on Dale 

m W A  DEMRTNENT OF NATURAL RESOURCES C CONSERVATION 

dm-- DNRC 

STATE OF MONTANA 

Flied for record lhls . -_ .~ day 0' 

' 9  at and Recorded In 
of the Records of County Stale ot Montana 

. .. -- .. -. - . - - 
Clerk and Recorder 



STATEMENT OF CLAIM 
FOR EXISTING WATER RIGHTS 

STOCK WATER 
For the Water Courts of the State of Montana 

I. Orrmc of Water Rmt 

Co-O*mrocOth.r 
h t .mt  o w n  

State Zip Code 

Home Phone No Business Phone No - 
2. Person compl.llng form 

State 

Home Phone No Business Phone No 

3. Uu:  Stock water 

4. Sourw of W.1.r: (Check Only One) 

Tributary of 

0 Restmroir Name Stream 

5. Pdnt of County 

U, Section , T NIS, R 

6. Moans of DI+.Rion, if applicable 

7. Total wmkc d limtodt IWV& 

Type 0 cattle 



APPENDIX R ,  p. 2 

8. Place of use: County - 

Lot Block. ~ - 
"& Sect'an T N'S EIW 

Lot Block - -  ' a  N'S up--_ Efw ' 4  -- - - ' '4. Section . T 

Lot Black - ' h  ' a  ~ - Sec t lon-~  ---- T NiS R--p EIW 

Lot Block ',a Section . T p-- -~ N'S. R Efw 

Lot Block "6 Sectlon MIS. R EIW 
- T 

Subdlvfslon ....... .. - - .. -- 

9. Flow rate claimed: 
cublc feet per second 

I gallons per mlnute 
r- m~ner 's t n c k s  

10 Volume c la~med - - - -  - acre feet per year 

I I 11. Perioqs) of use: _ _ _ _ _  I 
Month 

to -- 
Day Uonln Ody 

a 
[ 1'2. Check one: Decreed Water Rlght Prtortty date or date of first use 

Flied Appropriation Rlght ....... 1 -. . I .. I 
HOUI Monrn Day Yea,  W Use Water Right 

13. Attach coples of the Decree. Record of F l i ng  or Proof of  Use Rtght 

14. Attach coples of aerlal photographs. U S Geological Survey maps or such other documents necessary to 
show polnt of dtverston place of use, place of storage and conveyance factllt~es 

{ 15. Notarized Statement signed by claimant. 
B 

I STATE OF MONTANA 

County of 

....... ........... I( pp - -. , havtng been duly sworn, depose and say that I, 
b e ~ n g  o f  legal age and betng the cla~mant of th4s c l a ~ m  o f  extsttng water rtght, and the person whose name 
IS s~gned to lt as the clatmant, know the contents of thts c l a ~ m  and that the matters and things stated there 
are true and correct. 

pp-- - - 

- - -- .- 

.......... Subscr~bed and sworn before me, t h ~ s  day of 1 9 .  

- 
Noldrv PUOIIC 108  the Slate ol  Monlara 

My Commtssion explres _ 



APPENDIX S, p. 1 

Form No. 76.D R m  

STATEMENT OF CLAIM 
FOR EXISTING WATER RIGHTS 

For the Water Courts of the State of Montana 

1. O w n r  of Watw R b h t  I I 
Lasl Frsl Mddb l W  

Co-Ownor or 0th.r 
Intbmst Ownof I I 

Lasl F ~ s t  Ylddls lnmO 

Address 

City State Zip Code 

Home Phone No. Business Phone No. 

2. Perm complotlrq form I 1 
LaA Ftrsl Mldma lmtul 

Address 

City State Zip Code 

Home Phone No. Business Phone No. 

3. Uw: Domestic 

4. Soum of Waioc (Check Only One) 

0 Spring Name 

well Name 

Stream Name Tributary of 

Lake Name Stream 

Tributary of 

0 Resewoir Name Stream 

Tributary of 

5. Point of Mmfon: County 

'/4 '/i - lh, Section , T NIS, R UW 

Lot , Block , Subdivision 

I 6. Mwns of Dlwnion: 

pump Capacity 9pm 

I Gravity flow 

I 
0 Other. Explain 

I 

1 7. M of uw and w m s  1rdgat.d. County 
I 

I - acres, l/r 1/4 , l/i,%ction , T NIS, R EIW 

1 Lot , Block , Subdivision 
I 



APPENDIX S. D. 2 

Q. Flow mte claimed: 

10. Volume clalmsd: acre-feet per year 

11. Perlod(s) of use: 1- to I ___  
M m t h  &Y Month @ d Y  

12. Check one: Decreed Water Right Pr~or~ty date or date of f~rst  use 

Filed Appropr~at~on Rlght 

Use Water R~ght 

13. Attach coples of the Decree. Record of Filing or Proof of Use R~ght 

14. Attach coples of aer~al photographs, U S Geological Survey maps or such other documents necessary to 
show polnt of d~vers~on, place of use, place of storage, and conveyance f a c ~ l ~ t ~ e s  

15. Notarized Statement signed by claimant. 

STATE OF MONTANA 
SS 

, hav~ng been duly sworn, depose and say that I 
be~ng of legal age and belng the clalmant of thls clalm of exlstlng water rlght, and the person whose name 
IS slgned to ~t as the clalmant, know the contents of t h ~ s  claim and that the matters and thtngs stated there 
are true and correct 

Subscr~bed and sworn to before me, thls 

Notary Publtc for the Stale 01 Montana 

Res~dlng at 

My Commlss~on explres 



APPENDIX T, p. 1 

Form No 761 R21W 

STATEMENT OF CLAIM 
FOR EXISTING WATER RIGHTS 

For the Water Courts of the State of Montana 

1. Owner of Water Right I I 
La51 F ~ s 1  Mldole Inllul 

CeOwner or O t b r  
Interest Owner I I 

Last First Mlddle loltaal 

Address 

City State .- - - -- Zip Code 

Home Phone No, Business Phdne No. 

2. Person completing form i -- I 
LdSt I i r S l  

- -- 
Middle lnlttal 

Address 

City State-_ -- Zip Code 

Home Phone No. Business Phone No. 

3. Name otdltch, creek or river 
------PA 

Use: C l rr~gat~on 

4. Method of lnigatlon Use: 0 Sprcnkler Furrow @ Flood 

5. Source of Water: (Check Only One) 

Spring Name -_____-____- -- 

c well Name 

Stream Name Trtbutary of 

Lake Name -- Stream - 
Trlbutar~ Of - 

O ReSeNOlr Name - Stream - -- 
Tr~butary of __ 

6. Point of Diversion: County 

'(4 '14 111, Section , T NIS. R UW 

Lot , Block ,Subdivision - 

I. Mems of Dlverslon: 

0 pump Capacity QPm 

0 Headgate and ditch or pipe 

0 Flood and dike 

8. Means of Conveyance: 

0 Ditch 

0 Pipeline 

0 Other: Explain 



9. Place of use and acres inlgated. County 

acres. Lot. Block. Vr th 'A. Sectlon . T NIS, R W  

acres. LOI Block. I/* 'I, 'h. Sect~on . T NIS. R W  

acres. Lot. Block. 1% %. Sectlon , T NtS. R W  

acres. Lot. Block. I/4 -- %. Sectton . T NIS. R W  

- acres. LOI. _ eiock. I/, ~ / r  ____ 'A. Sect~on . T NIS. R W  

Total acres. Subdtvision 

0 cubic feet per second 
10. Flow rate claimed: gallons per minute 

0 miner's inches 

11. Volume claimed: acre-feet per year 

12. Perlad@) of use: I _ _ _  to 1 
Month Day Month Dav 

13. Check one: Decreed Water Right Priority date or date of first use 

Filed Appropriation Right I I 
HOUI Month Day Year 

Use Water Right 

14. Attach coples of the Decree, Record of Filing or Proof of Use Right 

15. Attach coptes of aerial photographs, U.S. Geological Survey maps or such other documents necessary to 
show po~n t  of diversion, place of use, place of storage, and conveyance facilities. 

16. Notarlzed Statement signed by claimant. 

STATE OF MONTANA ) 
:ss. 

County of 1 

1, , having been duly sworn, depose and say that I. 
being of legal age and being the claimant of this claim of existing water right, and the person whose name 
is signed to it as the claimant, know the contents of this claim and the matters and things stated there are 
true and correct. 

Subscribed and sworn before me, this day of 

Notary Publl( tor IhB State 01 Montana 

Residing at 

My Commission expires 
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STATEMENT OF CLAIM 
FOR EXISTING WATER RIGHTS 

OTHER USES 
For the Water Courts of the State of Montana 

1. Owner of Water Right 

Co-owner or Other 
Interest Owner -- 

Address 

CltY State 

Home Phone No. Business Phone No._ 

Address _--.-_____-- 

C l t ~  Zip Code 

Home Phone No. Business Phone No. 

(Check Only One) 
GEO Geothermal MNC~ Mining 
NVO Navigation PG fl Power Genetation 
FPO Fire Protection 
ASO Agricultural Spraying 
OFZ? Oil Well Flooding 

4. Source of Water: (Check Only One) 

Name -______--_____ 

Name 

Trtbutary of -- 
:_ Resewolr Name - 

Tributary of 

5. Point of Diversion: County 

-- 4 '/a '/4, Section , T 

Lot-- , Block 

6. Means of Diversion: Well 

C' Headgate with ditch or pipeline 
O lnstream use 
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I 

I 8. Place of Urn: County 

I lnstream Clty orTown 0 Other: Explain 

Lot. Block. TA 'h %, Sectlw . T NIS. R Eiw 

Lot. Block. 'A 'A %. Sechon , T NIS, R Eiw 

Lot. Block. 'A 'A 'A. Sectlon . T NIS, R Eiw 

' - 0 1 .  .- Block. 'h 'A  %, Section , T NIS. R Eiw 

Lot. Block. >A $A "r, Secllon T NIS, R Eiw 

Subdivision 

cubic feet per second 
9. Flow rate clalmed: n gallons per minute 

miner's inches 

10. Volume cblmad: - acre-feet per year 

11. Period(s) of use: I- to 
Monlh Monlh 

1- 
Day 

12. Check one: Decreed Water Right Priority date or date of first use 

Filed Appropriation Right I I 
Hwl Mmlh 

Use Water Right 
Day Year 

13. Attach copies of the Decree. Record of Filing or Proof of Use Right, I 
14. Attach copies of aerial photographs. U.S. Geological Survey maps or such other documents necessaly to 

show point of diversion, place of use, place of storage, and conveyance facilities. 

15. Notarizd Statement signed by claimant. 

I STATE OF MONTANA ) 
:ss 

j ~ o u n t y o t  ) 
I 

, having been duly sworn, depose and say that I, 
being of legal age and being the claimant of this claim of existing water right, and the person whose name 
is signed to i t  as the claimant, know the contents of this claim and the matters and things stated there are 1 true and correct. 

! 
I 

1 

I 
I Subscribed and sworn before me, t h ~ s  day of 19- 

I 
I W r y  PuMn: Ir Me Slale ol h l a n a  

I Res~ding at 

My Commission explres 

, 
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I N  THE SUPREME COURT OF THE STATE OF MONTANA 

No. 14833 

I N  THE MATTER OF THE PETITION 
OF THE STATE OF MONTANA FOR 
AN ORDER REQUIRING THE F I L I N G  
OF STATEMENTS OF CLAIM TO THE 
USE OF WATER I N  MONTANA. 

WATER RIGHTS ORDER 

P E X  CURIAM: 

A  p e t i t i o n  h a v i n g  been f i l e d  by  t h e  A t t o r n e y  G e n 5 r a l  

o f  t h e  S t a t e  o f  Montana p u r s u a n t  t o  C h a p t e r  6 9 7 ,  Laws o f  

1 9 7 9 ,  r e q u e s t i n g ,  among o t h e r  t h i n g s ,  t h a t  t h i s  C o u r t  i s s u e  

an o r d e r  as  p r o v i d e d  t h e r e i n  w i t h i n  10 d a y s  o f  t h e  f i l i n g  o f  

h i s  p e t i t i o n ,  

I T  I S  NOW ORDERED as f o l l o w s  p u r s u a n t  t o  s e c t i o n  

16, C h a p t e r  697,  Laws o f  1 9 7 9 :  

FAILURE TO FILE A  CLAIM AS REQIJIRED BY LAU :,!ILL RESULT 114 A  

CONCLGSICE PRESUMPTION THAT THE WATER RIGHT OR CLAIMED h'ATER RIGHT HAS 

BEEN ASANDONED. T h i s  o r d e r  i s  n o t i c e  o f  commencement o f  p r o c e d u r e s  

f o r  t h e  g e n e r a l  a d j u d i c a t i o n  o f  e x i s t i n g  r i g h t s  t o  t h e  u s e  

o f  w a t e r  and o f  t h e  r e q u i r e m e n t  t o  f i l e  a  c l a i m  f o r  c e r t a i n  

e x i s t i n g  r i g h t s  t o  :he u s e  o f  w a t e r .  E v e r y  p e r s o n ,  i n c l u d i n g  

b u t  n o t  l i m i t e d  t o  a n  i n d i v i d u a l ,  p a r t n e r s h i p .  a s s o c i a t i o n ,  

p u b l i c  o r  p r i v a t e  c o r f i r a t i o n ,  c i t y  o r  o t h e r  m u n i c i p a l i t y ,  

c o u n t y ,  s t a t e  agency  o r  t h e  s t a t e  o f  b?ontana. and f e d e r a l  

agency  o f  t h e  U n i t e d  S t a t e s  o f  A m e r i c a  o n  i t s  own b e h a l f  o r  

as t r u s t e e  f o r  a n y  I n d i a n  o r  I n d i a n  t r i b e ,  a s s e r t i n g  a  c l a i m  

t o  an e x i s t i n g  r i g h t  t o  t h e  u s e  o f  u a t e r  a r i s i n g  p r i o r  t o  

Jm~ly  1. 1973,  i s  o r d e r e d  t o  f i l e  a  s t a t e m e n t  o f  c l a i m  t o  

t h a t  r i g h t  w i t h  t h e  D e p a r t m e n t  o f  I l a t u r a l  R e s o u r c e s  a n d  

C o n s e r v a t i o n  o f  t h e  S t a t e  o f  Montana n o  l a t e r  t h a n  J a n u a r y  

1 ,  1962. C l a i m s  f o r  s t o c k  and i n d i v i l u a l  as  opposed t o  
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m u n i c i p a l  d o m e s t i c  u s e s  b a s e d  u p o n  i n s t r e a m  f l o w  o r  g r o u n d w a t e r  

s o u r c e s  a r e  e x e m p t  f r o m  t h i s  r e q u i r e m t ;  h o w e v e r .  c l a i m s  f o r  

s u c h  u s e s  may b e  v o l u n t a r i l y  f i l e d .  C l a i m s  f i l e d  w i t h  t h e  

d e p a r t m e n t  i n  t h e  Powder  R i v e r  B a s i n  i n  a d e c l a r a t i o n  f i l e d  

p u r s u a n t  t o  t h e  o r d e r  o f  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  

a n d  C o n s e r v a t i o n  o r  a  d i s t r i c t  c o u r t  i s s u e d  p u r s u a n t  t o  

s e c t i o n s  8 a n d  9 o f  C h a p t e r  452 .  Laws o f  1973 ,  o r  u n d e r  

s e c t i o n s  3  a n d  4  o f  C h a p t e r  4 8 5 ,  Laws o f  1 9 7 5 ,  a r e  a l s o  

e x e m p t .  

F o r  f u r t h e r  i n f o r m a t i o n ,  c o n t a c t  t h e  D e p a r t m e n t  o f  

N a t u r a l  R e s o u r c e s  a n d  C o n s e r v a t i o n .  H e l e n a .  M o n t a n a ,  f o r  a  

c o p y  o f  t h e  l a w  a n d  a n  e x p l a n a t i o n  o f  i t .  

DATED t h i s  8 t h  d a y  o f  J u n e .  1 9 7 9 .  

IS/ F r a n k  I. H a s w e l l  
C h i e f  J u s t i c e  

I s /  J o h n  C. Sheehy  -- .. - -- - - 

/ s l  J o h n  Conway H a r r i s o n  

-I_$-/ D a n i e l  J .  Shea 

: 

- - K G e _ n e p L @  1 1  - 
J u s t i c e s  
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C!ECKI1IG OF W W  FORMS DY THL ) 
DEF.UTMF;X "OR REGULARITY, XL D 
tUHTIIE2 THh MTTrR OE DISTW- 1 
BUTIG'I OF CLAIM P O W  RECLIVED. 

1 

2 

hl1  of  tho Watar Jucigeo and Bhett C. Iiusless a?d 

Laurence ; i r o k y ,  of tlie Dapartrne:lt, havinp discussed the pro-  

IB THE XAPER COURTS OF THE 3l'ATE OF HUWTWA, IN M D  

FOR ALL OF THE DIVISIONS, UPPER MISSOURI, LOhER MISSOURI, 

1311 
c c d ~ r ,  ; t o  Cnllor, to corn~l! w i L ' .  the  nandate of SB 76, Cbapt~: 

1511 
C.UXii t ;D,  t h a t  a l l  c la ina  received by the  Depart?ant 

Iljl w i l l  +a checkad on the follow in^; i t u n s :  s t  i l a tu re ,  i n t a r i  rn t ioa ,  

l i l l  a 1  L ' . l u l l s  completed a p & z a : x ~ t c l y ,  pro&" i ~ e  attac..*d, id:.. 

I s l l  ~ e t d : ~ c c ,  copies of filinr.;  a t t ~ ~ i : o d ,  yroa: oi use r i< ,h t  in for -  

If the c l d n  form 13 i n c o u ~ l c t e ,  G? r t t e l p t  r i l l  hc naee t o  ; ..vu 

-11 t h e  I ten& on t~ L form cor . f l e t ed .  ' i h -s  Dcj nr taen t  !;ill 
8 

=/I a t t c ~ p t  t o  Lave claimant s u h i t  a? iincndcd c l a i n   for;^. 

2311 
O;II;2DEU, t l , a t  a f t e r  sucl. chec!: for r e z u l a r i t y ,  tlrc 

c?ai--  fo rns  w i l l  be r i c r o f i l c e d ,  m.2 t ~ c  nic?-o'il:~ copy w i l l  ; e 

. -:,: t o  ti:c Clerk of Court'a o f f i c e  i:1 car-: r.ou:lt> i t ,  each 

.Ui([;.,zt~r ~ . i v i s i o n  an<; t o  t k c  water riqlhts i i u l r i  o f f i c e s .  The 

2c.1 ccaxty of e x 1 ,  r:ater d iv i s ion  to ;s :ilc:d and held under 

2911 .:.E ."..trol and d i r e c t i o n  of tl;a rc.;pecti-:e water judqca. 

30 

31 

32 

OPaEBLD, t h a t  t h e  r l ~ i c r n n t i o n  or. the  stateroent of tha  

c l a i n  forn6 u to  [,axe, p i n t  of diversion,   lace of us., .ad 

s t r e m  or t u i n  w i l l  be comptcr ized  to fu rn i sh  report8 to the 



.',AS 

1 4  
15 

16. - SS$ 
7 &a' - . ,  , .. ' 

k. W. LbS$LLY 
C . u e f  Water Judge 

5 .  
J .  

,561 2%. Bonox.lle Hike meele:, 
'Attorney Dlperal 

"Lf ;capitol WWng ' Roleria, W 49601 ' 
c:*. , 

I I. . . .. 
. 3, 

I L  

I 
1 

+ 

: . .  -- - 
/--- 

-- - 
__C 
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FOR ?&L OF TIE$ DXVfslLHS, UPPLR HIbbOURI, Wui.R YIaSOURI, 

CLARK MJtR. AatD YBLIMSTCSE 

4 

5 

6 - 

l i b e r a l  v l w  of  the h a t m a  Rules of Evidence and with Sect ion 

37-5240L, N.C.A. 

------------------------------------------------------------ 

2 R D C R  
Thi. cueotion of  tho PilFng or  Abstract  of Decrees 

8 

9 

10 

11 

12 

13 

14 

15 

*Any a b s t r a c t  o f  t i t l e  t o  r e a l  s s t a t c  c e r t i f i e d  
to bo tcua amd c o r r e c t  by any ~ b ~ t r a c t s r  holuing 
a v a l i d  .ad mubsistinq c a r t i f i c b t a  of auth- . r i ty  
frm t h o  board, a8 haruin provided. s h a l l  ba 
received by tbo  cocst+. of this s t a t 2  88 prima f a c i e  
avidrace of i ts  contents  un6cz such r u l e s  aa t o  
p r o e m  a s  rucb w u a s  may prapulgat+: 

Wr roqoi re  t h a t  Carl  Lievia o r  any o t h a r s  use pwaoi! 

eddreea W 1 0  for inlbrntion whore d u p l i c b t i a  of e f f o r t  

i a  a probla. T¶n D.p.?twt is w i l l i n g  t o  provide these  

'u*b for a rk r imal  coot for handlinp the prablrn,  and we 

h v o  a t t . c k d  a copy o i  tk p w . 6  c u b .  

R PI -D, t h a t  pbotocopia8 of por t inan t  a h t r a c t  

pXO*ia ia~  v i t b  a  c e r t i f i c a t i o o  of tho abmtractar aa t o  i t s  

accep tab i l i ty  i n  p b c o  ot tln Clerk of Court'& raking a c e r t i f i o ~  

COPY of t k  PO- p o r t i c a  of each decruo be allowed. 

IT IS W E E D ,  t h a t  p h o t o ~ t a t i c  cop ies  of 

chk..U~sd instead of t h a  a c t u a l  co lor  keyed f o r m  be adjusted 

to  tln record o y s t e r  conmisting o f  m i c r o f i t i n g ,  ccmputeri.xati~n, 

c e r t i f i e d  by Abstractors  inatuad of  Clerkc of Court bar. been 

presented to this Bench by Car l  Davi8.8 l e t t e r  of  Nay 30, 1980 

which i 8  8tt .cb.d sad u d e  a  pert of t b i s  Order. A i t e r  consul- 

t a t i o n  with Rhott Burlass, Adjudication vrogrpln Manager of t h s  

Water Right Bureau of t h e  Department o f  lsatural Re6ourcos and 

Canaarvatiaa and With my fal low v a t a r  r i g h t s  ~ a i g o s ,  wa have 

aqrcea tbst 8uch procMuro 10 accopteble. 

We p r t i c u l k r l y  f ind t h i s  t r u e  bscsusc of t h e  mor: 
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and s a f e  s t o r a g e  f o r  t h e  use  of  gummed a d d r e s s  l a b e l s  f o r  

i n f o r m a t i o n .  

T h i s  Order  is concur red  by Judge Bernard W. Thomas, 

Judge  Robar t  *I. H a l t e r ,  and Jutiqc J a c k  D. Shanstrom, Wrtcr  

Judges  of  t h e  respective d i v i s i 0 r . s  of t h e  S t a t e  of  Hontdna. 

PATEU t h i s  24 th  day of June  lqgO.  
J 

W. W. USSIzY, c h i e f  Water J u d s e  

C C r  Thc Honorable Frank I. Haswell  
Chief  J u s t i c e  o f  t h e  Supreme Cour t  
S t a t e  C a p i t o l  
Helena, MT 59601 

The Honcrable Bernard W. Thomas 
Water Judge 
Mwer n i s s o u r i  River  Bas in  
B l a i n e  County c o u r t h o u s e  
Chinook, WT 59523 

Hon. Robert  H. H o l t e r ,  Water Judge  
C l a r k  Fork R i v e r  Bas in  
Lincoln  County Cou:thouse 
~ibby, m 59923 

5m. Jack D. Shanstrmn, Water Judge  
Y e l l w s t o n e  D i v i s i o n ,  Park County Courthouse 
Liv ings ton ,  Mcntana 59047 

Laurence S i roky ,  Chief  
Water R i g h t s  Bureau 
32 South  W i n g  
Helena,  HP 59601 

R h e t t  C. Hur leee  
A d j u d i c a t i o n  Program Manc?;.r 
w a t e r  R i g h t s  Bureau 
3 2  South Ewing 
Helena, Montana 59601 

Sea Gibbs 
I n f o r m a t i o n  O f f i c e r  
Water Right8  Bureau 
32 South hring 
Belana. 59601 

John S c u l l y ,  ~ s q .  
Wrrw. Sedivy, Olson  & S c u l l y  
P. 0. Bar 1168 
Bozoman, Montana 59715 
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I N  THE WATER COURTS OF THE STATC CF MOSTA:!A, ILJ I,::? 

FOR ALL OF THE D I V I S I O N S ,  1:PPER ElISSOIlRI,  i,(;i:::H hlISS9:;X , 

CLARK FOR!:, WID YCLLOlJSTONE 

I N  RE TllE MATTER OF ) 
) 

AMENV?lENT OF II'T.TL'R OiiDCR C;;TF:D ) 

JUNE 2 4 ,  l seo ,  n l  FTLI:;G C~F 1 
AL'"I'RACTS 01' L)CC:?I:L.S 1 

T h e  Or<i<.r of  the 1:;ltcr Cr\ur:s c,.~tci. J u i ~  Z t ,  i ' r : i3,  

is  a i r c n d c d  by dclcting th . ,  l . ~ x t  p . . i ? r r a ! , h  o;, 1,;r;c 1 ,  whicl '  

p a r a g r a p h  rcarlr,: 

" I T  1s I'I'RTII::R rnni:r.:-n, t h ' l t  .:hn:ost,i t i c  
c o p i c r ;  I,: c1nin.c u:;<>d il::,(.c.icl < F t h c  ac:b<rl  
color i:i.ycd fo in i r ;  bc a ~ l j u ~ t c r !  t o  t h c  r c c o l - , i  
sy-tcr.! c ~ ; i : l ; , t i r , < l  cT : ; ~ l - i ~ T i l ~ ' ~ ~ l ~ o ,  c c \ m ! ~ , : t ; , : . -  
i z a t l r l : ,  ::-:! s..l', st,>r2r;. F o r  t ! : r .  UZ<'  of 
qum-ncd ? 2 t l r c s s  l a b e l s  for  i n 5 o r r : s t j  ~ I : I . "  

ORDCRCII, t!?lt t hc  Collo:.:iri<j : ! , n r a q r ~ p h  < . r i l l  be 

substituted f o r  t hc  < ! ~ ~ ? c t r , l  u c l r a y r . , p l ~ :  

"IT JS i'LIR'lI1':H ( ~ l \ D ~ i ? ~ l J ,  t ' l a t  ! h o t o c q ~ i c s  of 
~ ' c r C i ~ , < - r ~ t  , iL~!. t racL:;  of  1 . ! 1 ~  I > r . r L i n c i : L  t ~ o r t i c r : ?  
of c i ~ c i i  eccrt-c 1.c al1ov:r.d a s  , ~ c c ~ [ ) t a ? * l c  i n  
placc of t h c  C l e r k  of C o ? : r t l s  v i . ~ k i n q  ? c k - r -  

tif i c d  copy. " 

T h i s  nr.rn,ii-tent is t o n r u r r c c !  i l l  I);. t h r  ri';ltcr Juililrs, 

Jack D .  S h a ~ s t r o m ,  B c r n n r S .  I.'. T!lon.ts, nnil !?ol~crl. El .  I l o l t c r .  

DATCD thi:; 14th day of J t ~ l y ,  1380. 

c c :  Ilon. F r a n k  I .  t i a s w c l  l 
[!on. Robert !!. tlolter 
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1 I N  THE WATER COURTS OP ME STATE OF MONTANA, I N  AND 
, I  

2 I 1  FOR ALL OF THE DIVISIONS, UPPER MISSOURI. LOWER MISSOURI, 

(I 3 .I CLARK FORK, AND YELLOWSTONE 

6 /i O R D E R  

6 ij : To c l a r i f y  and t o  a v o i d  c o n f u s i o n  o f  t h e  o r i g i n a l '  

,I/ Order and amendments, t h e  Order o f  t h e  Water C o u r t s  o f  June  2 4 ,  * 
1980,  i s  amended by a d d i n g  t h e  f o l l o w i n g  p a r a g r a p h  a f t r r  t h e  

I. 
91' paragraph  on Page 1, which b e g i n s  " IT I S  ORDERED t h a t  photo-  

I I 
lo 1; c p p i c s  o f  p e r t i n e n t  a b s t r a c t  p r o v i s i o n s . .  . . ": 

" IT I S  FURTHER ORDERED t h a t  p h o t o s t a t i c  
c o p i e s  o f  c l a i m s  n o t  be used .  I n s t e a d  t h e  
a c t u a l  color- keyed c l a i m  forms w i l l  be  used  
t o  s i m p l i f y  t h e  r e c o r d  system c o n s i s t i n g  o f  
m i c r o f i l m i n g ,  c v n p u t e r i z a t i o n ,  and s a f e  
s t o r a g e .  The u s e  o f  gummed a d d r e s s  l a b e l s  
i s  approved,  and t h o s e  l a b e l s  w i l l  be pro-  
vided  by t h e  Department upon r e q u e s t  o f  
c l a i m a n t s  f o r  a  minimal c h a r g e .  

16 ii T h i s  Order is  concur red  i n  by Judee  Bernard  W .  Thomas, 

171 Judge  Robert  M .  H o l t e r ,  and Judge  Jack D. Shanstrom, Water 
'I 

181 .Judees o f  t h e  r e s p e c t i v e  d i v i s i o n s  o f  t h e  s t a t e  o f  Montana. 

DATED t h i s  6 t h  day o f  August ,  1980. 

SLEY 
Chief  Water Judge  

The Honorable Frank I.  Haswell  
The Honorable e r n a r d  W .  Thomas 
Thc Hanorable Wobert M. H o l t e r  
The Honorable J a c k  D. Shanstrom 
Laurence S i r o k y  
Rhet t  C. H u r l e s s  
Ues Cibbs 
John S c u l l y  
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211 I N  X:3 FOX ALL OF THC DIVIS1O' ;S .  UPPER :IISSOU?I,  LOiX3 !IISSOC?I,  
It 

CLAPK FCRK, AND YELM!!STO!IE 

..................................... ---------- --------------- 

O _ R ! ! E _ R _  
S e c t i o n  55-2-214 ( 2 )  :lCA, 1979,  p r o v i d e s :  

711 "The l a t e r  JuCgc can  make any  o r d e r s  n e c e s s a r y  t o  i n s u r e  

811 t i m c l y  and a c c u r a t e  c ~ n p l i a n c c  $:ith t h e  c l a i m  f i l i n ?  ? roccdure ."  

I t  h a s  conc  t o  t h c  a t t e n t i o n  oi t h c  undcrs ioncd  

t h a t  c e r t a l n  c l a i n a n t s  liavc f a i l c d  t o  specifically p r o v i d e  

111) i n f o r n a t i o n  n e c e s s a r y  t o  know a s  t o  s o u r c e ,  ~ i n t  o f  d i u c r r i o n ,  

place o f  u s e ,  and i n  sone  i n s t a n c e s  p r i o r i t y  o f  r i g h t .  I n  

o r d e r  t o  p r o t c c t  t h e i r  w a t e r  r i g h t s  and i n s u r e  t i m c l y  and 

a c c u r a t e  compl iance  v i t h  t h e  c l a i m  f i l i n g  procedure ;  

1s IT I S  ORDCRCD t h a t  t h e  d t t a c h e d  l e t t e r  should  

1611 be s c n t  t o  t h o s e  c l a i m a n t s  who a r c  f a i l i n g  t o  c i v e  a c c u r a t e  

l8Il 
I T  I S  ORDERED t h a t  a  copy o f  t h i s  o r d e r  be 

1911 p s t c d  i n  a 1 1  a d j u d i c a t i o n  f i c l d  of  E i c c s .  

DATED t h i s  1 1 t h  day o f  !!arch, 1381/  

I i .  I.J. LCSSLEY, cllic/\!ater .ludgc 
8 
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I 

MONTANA WATER COURTS 

fi\ - 
-; 3 MLl1 I 

Elarch 11, 1981 

Dear :.later Righ t  Claimant:  

I n  o r d e r  t o  e x p e d i t e  t h e  p rocess in?  
of  your wate r  r i q h t  c l a i m ,  i t  is  necessary t h a t  
you prov ide  in format ion  t o  t h e  Department of  
Natura l  Resources r e g a r d i n g  t n a t  wate r  r i g h t ,  
and i n  p a r t i c u l a r  t h e  s o u r c e ,  p o i n t  of  d i v e r s i o n ,  
and p l a c e  o f  use .  I f  you f a i l  t o  specific all:^ 
prov ide  t h a t  i n f o r m a t i o n ,  your c l a i m  w i l l  be 
de layed  and it w i l l  be necessary  f o r  t h e  Water 
Cour t s  t o  p e r s o n a l l y  f i e l d  i n v e s t i a a t e  t h a t  
p a r t i c u l a r  c l a i m  t o  i n s u r e  accuracy .  Hopeful ly 
w i t h  a c c u r a t e  and complete  in format ion  many o f  
t h o s e  subsequent  f i e l d  i n v e s t i g a t i o n s  w i l l  be 
e l i m i n a t e d .  

I n  any c a s e  i n  o r d e r  t o  p r o t e c t  
your water  r i g h t ,  p l e a s e  submit t h e  r e q u i r e d  
in format ion  t o  &e Department of  N a t u r a l  Resources 
immediately. 

S i n c e r e l y ,  

7 

". . 10 czpedrle and lacrtflale lhe adludrcdtron 01 erlsl lng water rrgI'rs " 

cn 697 L 1979 
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O R D E R  

PER CURIAX: 

? , ~ r s a a n t  t? the? - n w c r  p l d c r d  i n  t n i s  C o u r t  by s e c t i o n  
3- i- 1 0 3 ,  Y5:1, t h e  C?uc t  i n  c o n s u l t 3 t i o n  w i t h  t h e  W a t e r  J u d g e s  o f  
t h e  S t a t e  o f  ?.or.tAnJ I J o p t s  t h e  EolLowlng r u l e s  f o r  t h e  f i l i n g  oE 
o b ] c . c t ~ , , n s  t3 P c e l r n i n d r y  D e c r e e s  i s s u e d  by t h e  W a t e r  C o u r t s  p u r -  
s u a n t  t3 s e c t  l o n  8 5- 2- 2 3 3 ,  XCA. 

" G O 0 3  CAUSE" FOR THE F I L I N G  OF 
OaJECTIONS TO THE PRELIMINARY DECREE 

A  F r s ? n  :iazori i n  t h e  P r i - l i ~ l i n a r y  D e c r e e  o r  o t h e r  p r s o n s  
f o r  good c a u s e  shown,  may o b j e c t  t o  t h e  P r e l i n i n a r y  D e c r e e  and 
r e q u e s t  a h e a r i n g  t e f o r e  t h e  W a t e r  C o u r t s  o f  t h e  S t a t e  o f  
Yoncana .  F 3 r  p u r ? , > s e s  O E  E l l i n g  a n  o b j e c t i o n  "good c a u s e  shown" 
s h a l l  i n c l u d e :  

(1) A showing  t h a t  o n e  h a s  a  s u b s t a n t i a l  r e a s o n  f o r  
o b j e c t i n g ,  w h i c h  means  t h a t  t h e  p a r t y  h a s  a n  i n t e r e s t  t h a t  h a s  
b e e n  a f f e c t e d  by t h e  P r e l i n i n a r y  D e c r e e ,  and t h a t  t h e  o b j e c t i o n  
i s  n a d e  i n  good f a i t h ,  is n o t  a r b i t r a r y ,  i r r a t i o n a l ,  u n r e a s o n a b l e  
o r  i r r e l e v a n t  i n  r e s p e c t  t o  t h e  p a r t y  o b j e c t i n g .  

PEOCEDURE FOR CSTAIXING EXTENSION 
OF TI'.iE FOR FILING OBJZCTIOEiS 

( 1 )  An e x t - n s i o n  o f  t h e  p e r i o d  f o r  f i l i n g  o b j e c t i o n s  n o t  
t o  e x c e e d  n i n e t y  ( 9 0 )  d a y s  may be g r a n t e d  by t h e  W a t e r  J u d g e  for  
good c a u s e  s h o x n .  A p p l i c a t i o n  f o r  e x t e n s i o n  s h a l l  be f i l e d ,  i n  
w r i t i n g ,  w i t h  t h e  X a t e r  C o u r t ,  w i t h i n  t h e  n i n e t y  ( 9 0 )  d a y s  a s  
p r o v i d e d  a b o v e .  The a p p l i c a t i o n  s h a l l  c o n t a i n  t h e  f o l l o w i n g  
i n f o r n a t i o n  i n  t h e  s e q u e n c e  l i s t e d  h e r e i n  and s h a l l  be t y p e d  o n  
a & "  x  1 1 "  w h i t e  p a p e r :  

( a )  Name, phone  number ,  and a d d r e s s  o f  
p a r t y  r e q u e s t i n g  e x t e n s i o n ;  

( h )  A s t a t o ~ n e n t  o f  t h e  p a r t y ' s  r i g h t s  
o r  i n t e r e s t  t h a t  c o u l d  be a d v e r s e l y  
a £  f e c t e d ;  

(c) 11 p r e c i s e  s t a t e m e n t  oE t h e  r e a s o n s  
why t h e  o b l e c t i o n  c o u l d  n o t  be 
c o n p l e t e d  w i t h i n  t h e  n i n e t y  ( 9 0 )  
d a y s  p r e s c r i b e d  a b o v e .  

( 2 )  F o r  p ~ ~ r ? o s e s  o f  r e y u e s t l n g  a n  e x t o n s l o n  Eor t h e  
o h j e c t ~ o n  !fir :qd, " g o ~ ) d  c a u s e  s h o d n "  s h a l l  r n c l u d e  : 

( a )  A  p r e c i s e  s t J t 9 m e n t  o f  t h e  p a r t y ' s  
r i q h t s  or i n t e r e s t  t h a t  c o u l d  be 
a d v e r s e l y  a £  E e c t e d ;  

[ b )  A showing  o f  o n e  o f  t h e  f o l l o w i n g :  

L .  n$u?:~ d i s c O - ~ e r e d  f a c t s  o r  e v i -  
d e n c e  q i v ~ n q  r l s a  t o  t h e  o b ~ e c t i o n  
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*?LC-. d1. i  n o t  ~ f ' , s ; ? v e r a b l e  9y d u e  
I : l ~ ~ e n c e  and  t h e  d e v e l o p m e n t  of  
r ? a c  -?.:~~i*:ncc w ~  11 ? e c c s s ~ t s t c  
: o r ,  :.Ian t h e  r n m a l n l n q  t l m e  a l l o w-  

1 ti>C .>O1.?C:L?nS; 

L L .  l n y  o t h e r  r e a s o n  w h e r e  failure t3 
v:u:tqd t h e  n l n + t y  ( 9 0 )  d a y  o b l e c -  
t ~ , , n  y r ~ o d  wouLd r e s u l t  i n  a n  
L n l u s t l c e .  

2 R O C E 3 Z 3 E  .-OR F I L I X G  O B J E C T I O N S  T O  PRELI :4I t JARY DECREE 

[ L )  ;h-. o o : e c c l . ~ n  s h a l l  be entitled: 

1% T!iE XATER C O C R T S  O F  T Y E  S T A T E  O F  NONTANA 

X P T R O P R I A T C ,  B X S I Y  AblD D I V I S I O N  

I N  T H E  .'4.ATTER O F  THE A D J i l D I C X T I O > l  ) 
OF m~ Z X I S ~ I X G  R I G X T S  m T H E  USE 
O F  A L L  ' P i 5  ;<X'?SP, BOTH S Z R F A C Z  ) 
AXD UNCE3GRO!JND, WITYI: ;  THE ) 

DP.AI:<AGE AREA,  
I N C L U D I X G  ALL T R I S U T A R I E S  OF T H E  ) 

N O T I C E  OF THE O B J E C T I O N  
T O  T H E  
P X E L I M I N A K Y  DECREZ. 

( 2 )  The o b j e c t i o n  s h a l l  c 7 n t a l n :  

( a )  : ; a m ,  a d d r e s s ,  and p h o n e  number  o f  p a r t y  
o i i j e c t l n g ;  

( b )  A l l  p e r t i n e n t  i n f o r m a t i o n  o n  t h e  r i g h t  or 
r i g h t s  a s  f o u n d  i n  t h e  D e c r e e  t o  w h i c h  t h e  
p a r t y  o b j e c t s  i n  t h e  f o l l o w i n g  s e q u e n c e :  

i .  p a g e  number  o f  d e c r e e  
i i .  c l a i m  number  o r  d e c l a r a t i o n  nurnber 

i ~ i .  priority d a t e  
i v .  p u r p o s e  o f  r i g h t  

v .  p l a c e  o f  u s e  
v l .  a c r e s  i r r i g a t e d  

v l i .  s o u r c e  o f  r i g h t  
v i l i .  p o i n t  o f  d i v e r s i o n  

i w .  means  o f  d i v e r s i o n  
x .  p e r i o d  o f  u s e  

( c )  A p r e c i s e  s t a t e m e n t  o f  a n y  o f  t h e  a b o v e  
f  i n d i n ~ s  t o  w h i c h  t h e  o b j e c t o r  d i s a g r e e s ,  
i n c l u d i n g  a  s t a t e m e n t  o f  w h a t  t h e  o b j e c t o r  
c o n t e n d s  t h o s e  f i n d i n g s  s h o u l d  be;  

( d )  A p r s < c ~ a e  s t a t e m e n t  o f  a n y  o t h e r  f i n d i n g s  
a n d  c o n c l s s i o n s  w i t h  w h i c h  t h e  o b j e c t o r  
d ~ s a g r e c s  c i t i n g  t h e  E i n d i n . j s  n u m b e r ,  
conclusions n u n b e r ,  and page o n  w h i c h  t h e y  
a r e  Eound; 

- ( e )  A s t a t e m e n t  o f  t h e  s p o c i f i c  g r o u n d s  and  
e v i d e n c e  o n  v h ~ c h  t h e  o b j e c t i o n  is b a s e d ;  

( f )  Nnne,  a d d r e s s ,  and p h o n e  n u m b e r s  o f  t h e  
c l a l n a n t ' s  p ? r ; o n a l  r e p c e s e n t a t i v ~  or 
a t t o r n e y ,  i f  m y ;  

(3) C > ~ ; o s  oE a n y  zapq, p h o t o s ,  r e p o r t s ,  e t c .  
to  5~ u5e3 3 s  f v ~ f e n c e  t o  s u p s r t  t h e  
o s i e z c L 3 n .  
3 , X a t P r  C a u z t 9  o f  Y o n t d n a . )  - 

- 2 -  
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These rs:.?s l c ?  i ) r o n u l  j t s d  and 13op:ed for u s e  Ln t h e  
i l a t - ? r  C o u r t 3  p u r ? l . I n t  % >  s e c t i o n  3-7 -1113 ,  YCA. It is t h e  i n t e n -  . - . 3 7  . I > :  z:le i i r u r z  t >  *l<.: tii.2 rd;,? r f f - ? c c ~ : . i  o n  t h e  3f id; ly of 
d ? r ~ L .  1 3 2 1 ,  2nd t t  1 :  t ?  4ppl;r t? d l L  m ~ r l , : t ~ > n s  f i E + - l n  t h e  
;J,:.?r : > u c z  In %or l::?r :.]at >at'... 

I n  or.?c 'r  t ! i a t  ?-.:nbers ,>€ t h i s  banch n d  S a r  -nay have a n  
0pcor :Jn l :y  t3 t'a.ntl i l r i z c  ~ ? . ~ ~ T I ? ~ Y P s  w i t h  t h e  r ~ l e ,  

IT  IS ORDERUD r n a t  a copy oE t h i s  O r d e r  b e  p u b l i s h e r ]  i n  
The X o n t a n a  Lawyer  ? u b l i s h e d  by t h e  S t a t e  B a r  o f  M o n t a n a ,  

a.\'rsD t i i i  f&day of A i l r l l ,  1 9 8 1 .  

ChieE J u s t i c e  

J u s t i c e s  
/ 
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IN THE WATER COURTS OF THE STATE OF H)NTANA 

YELLCVSTONE DIVISION - POWDER RIVER BASIN 

IN THE HATTER OF THE ADJUDICATION ) 
OF THE EXISTING RIQITS TO THE USE ) 
OF ALL THE WATER, BOTH SURFACE ) 
AND UNUEFZROUND, WITHIN THE POWDER ) 
RIVER DRAINAGE ARM, IKLUDING ALL ) 
TRIBUTARIES OF THE POVDER RIVER IN ) 
CARTER, CUSTER, FALLON, PRAIRIE. AND ) 
PCVDER RIVER COUNTIES, MONTANA. ) 

PRELIMINARY DECREE 

O R D E R  
- - A d -  

A f t e r  hav ing  reviewed t h e  Water  M a s t e r ' s  r e p o r t  o f  e x i s t l n g  

r i g h t s  i n  t h e  Povder  R i v e r  d r a i n a g e ,  t h e  Cour t  f i n d s  t h a t  t h e  r e p o r t  m e e t s  

t h e  r e q u i r e m e n t s  f o r  t h e  p r e l i m i n a r y  d e c r e e  s e t  f o r t h  i n  85-2-231(1), 

M.C.A. 1978.  The Cour t  b e i n g  s a t i s f i e d  v i t h  t h e  F ind ings  o f  F a c t  and 

C o n c l u s i o n s  o f  Lav c o n t a i n e d  i n  t h e  r e p o r t ,  h e r e b y  

ORDERS t h a t  t h e  Water  M a s t e r ' s  r e p o r t  ( a t t a c h e d  h e r e i n )  and  t h e  

a b s t r a c t s  o f  t h e  i n d i v i d u a l  w a t e r  r i g h t s  i n  t h e  Povder  R i v e r  B a s i n  ( a t t a c h e d  

h e r e i n )  b e  .adopted a s  t h e  p r e l i m i n a r y  d e c r e e  f o r  t h e  Powder R i v e r  B a s i n  

p u r s u a n t  t o  S e c t i o n  85-2-231(3), M.C.A. 1978. . . . 
PRIGINM' SIGHED 14 "" 

MTDJ t h i s z d a y  o f  1981.  J , , ~ L  3 -,,'m,f- 

JACK D. SWNSTROH 
Wate r  Judge  
Ye l lows tone  D i v i s i o n  
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I N  THE WATER COURTS OF THE STATE OF mNTANA 

YELLWSTONE DIVISION - POWDER RIVER BASIN 

********** 

I N  THE MTTER OF THE ADJUDICATION ) 
OF TRE EXISTING RIGHTS TO WE USE ) 
OF ALL THE WATER. BOTH SURFACE AND ) REPORT OF THE WATER MASTER 
UNDEIPGROUHD, VITHIN TRP. PWDER ) ON THE POWDER RIVER BASIN 
RIVER DRAIHAGE AREA IWLUDING ALL ) 
TRIBUTARIES OF THE POWDER RNER I N  ) 
CARTER. CUSTER. FALLON. PRAIRIE AND ) 
PWDER RIVER COUNTIES. WNTANA. ) 

Pursuant t o  S e c t i o n  3-7-311(2). H.C.A. 1978. t h i s  r e p o r t  is  

submitted t o  t h e  Honorable Jack  S h a n s t r m ,  Water Judge of t h e  Yellovstone 

Divis ion  of  t h e  Water Courts of t h e  S t a t e  of Hontana, by Leanne Schraudner, 

Water Master f o r  t h e  P w d e r  River  Basin. 

T h i s  r e p o r t  is  based on the  d e c l a r a t i o n s  of e x i s t i n g  v a t e r  

r i g h t s  f i l e d  i n  t h e  Powder River  Basin, t h e  d a t a  submitted t o  t h e  Water 

; Cour ts  by t h e  Department of Natural  Resources and Conservation ( h e r e i n a f t e r  

r e f e r r e d  t o  a s  Department) and any a d d i t i o n a l  d a t a  obtained by t h e  Water 

Courts pursuant t o  S e c t i o n  85-2-231, H.C.A. 1978. This  r e p o r t  i n c l u d e s  a 

s ta tement  of genera l  Findings of Fact and Conclusions of Law f o r  t h e  

P w d e r  River  Basin followed by an  a b s t r a c t  of t h e  Uater  Master 's  recol.aendation 

f o r  d i s p o s i t i o n  of each d e c l a r a t i o n  f i l e d  i n  t h e  P w d e r  River B a s h .  The 

genera l  Findings o u t l i n e  t h e  procedures and g u i d e l i n e s  u t i l i z e d  by t h e  

Water H a s t e r  t o  c m e  t o  t h e  Pindlngs and Conclusiorm found i n  t h e  a b s t r a c t .  

Those Findings and Conclusiorm e r e  based on t h e  informat ion  mbmit ted  by 

' t h e  d e c l a r a n t  and t h e  l k p a r k i e n t .  The informat ion  mbmit ted  by  t h e  Departeent 

a l s o  inc ludes  recmaended s tandards .  based on t h e  Deparblent 's  research ,  

f o r  flow r a t e s .  voluoe, e t c . .  t y p i c a l  i n  t h e  Povder River Basin. 

Each a b s t r a c t  c o n t a i n s  t h e  Findings and Conclusions required by 

85-2-231 and 85-2-234, U.C.A. 1978. An a b s t r a c t  of each indiv idual  r i g h t  

inc ludes :  

(a) The n m e  and pos t- off ice  a d d r e s s  of t h e  a m e r  
of  t h e  r i g h t ;  
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(b) The m o u n t  of m t e r ,  r a t e ,  and volume. included 
i n  t h e  r i g h t ;  

(c) The d a t e  of p r i o r i t y  of t h e  r i g h t ;  
(d) The purpose f o r  vhich t h e  water  included i n  

t h e  r i g h t  is used; 
(e )  The p l a c e  of use and a d e s c r i p t i o n  of t h e  

land. i f  any. t o  which t h e  r i g h t  is  appur- 
t e n a n t ;  

( f )  The s o u r c e  of t h e  v a t e r  included i n  t h e  r i g h t ;  
(g) The p l a c e  and peaas of d ivere ion;  
(h) The i n c l u s i v e  d a t e s  dur ing  vhich t h e  water is 

used each year;  
( i f  Any o t h e r  informat ion  necessary t o  f u l l y  

d e f i n e  t h e  n a t u r e  and e x t e o t  of t h e  r i g h t ;  

FINDIWGS OP FACT 

1. 

Pursuant t o  S e c t i o n  89-870. R.C.H. 1947 (Reccdified 85-2-201, 

H.C.A. 1978, a s  mended; Repealed Sec t ion  37, Chapter 697, L. 1979). t h e  

Department , following an  i n t e r n a l  s t u d y  s e l e c t e d  t h e  Powder River Basin 

(aap a t t a d l e d )  i n  Southeas tern  Hontana and determined t h e r e  v a s  need f o r  

, a de terminat ion  of e x i s t i n g  r i g h t s  i n  t h a t  bas in .  An " e x i s t i n g  r i g h t"  

mearm a r i g h t  t o  t h e  u s e  of water which would be pro tec ted  under t h e  law 

a s  i t  e x i s t e d  p r i o r  t o  J u l y  1. 1973. (Sec t ion  85-2-107(7). H.C.A. 1978.) 

The Department i s m e d  an  A d a i n i s t r a t i v e  Order pursuant t o  89- 

872. R.C.W. 1947 (Recodified 85-2-203. H.C.A. 1978. a s  mended; Repealed 

S e c t l o n  37, Qlapter 697, L. 1979). r e q u i r i n g  t h a t  each person i n  t h e  

P w d e r  claiming an e x i a t i n g  water r i g h t  f o r  aur face  and ground water ,  

w i t h i n  t h a t  bas in ,  f i l e  a d e c l a r a t i o n  of e x i s t i n g  r i g h t s  by February 1. 

1975. 

111. 

In  c l a p l i a n c e  v i t h  89-872, R.C.H. 1947 (Recodif ied 85-2-203, 

W.C.A. 1978. a s  awnded;  Repealed S e c t i o n  37, Chapter 697, L. 1979). t h a t  

Order was published i n  t h e  B i l l i n g s  Gazet te ,  R i l e s  C i t y  S t a r .  Powder 

R i v e r  Exminer .  & l a b  w, and Terry  Tribune once a w e t  f o r  f o u r  (4)  --- 
corrsecutlve w e k s  dur ing  D e c a b e r  1973 and January 1974. A copy of t h e  

Order v a s  served by c e r t i f i e d  mil upon each a p p r o p r i a t o r  o r  h i s  successor  
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i n  i n t e r e s t  who had requested n o t i c e  of t h e  o r d e r .  A d d i t i o n a l l y .  a  copy 

o f  t h e  Order wan served  by c e r t i f i e d  =I1  upon each person  owning o r  

b e i n g  possessed of lands w i t h i n  t h e  Powder River Basin a s  c-uld b e  a s c e r t a i n e d  

f r m  t h e  land o m e m h i p  records  of the  a p p r o p r i a t e  count ies .  

IV. 

The Department reviewed a v a i l a b l e  d a t a  i n c l u d i n g  npproxFolntely 

8530 d e c l a r a t i o n s  of e x i s t i n g  r i g h t s .  I n  wst c a s e s  t h e  Department 

in te rv iewed t h e  d e c l a r a n t  and diacuseed h i s  claim wi th  him. I n  m n t  

i n s t a n c e s ,  t h e  d e c l a r a n t  had not  meamred h i s  d i v e r s i o n  m o u n t s  n o r  

c a l c u l a t e d  i t  when prepar ing  a d e c l a r a t i o n  of h i s  r i g h t s .  F i e l d  i n v e s t i g a t l o ~  

o f  t h e  d e c l a r a t i o n s  e r e  conducted a f t e r  the i n t e r v i e w  when necessary  t o  

g a t h e r  a d d i t i o n a l  d a t a .  

I n  de te rmin ing  and v e r i f y i n g  i r r i g a t e d  acres .  t h e  Department 

r e l i e d  upon t h e  k n t a n a  Water Resources Survey and U.S.D.A. a e r i a l  photon 

o f  t h e  b a s i n  a r e a  taken i n  1944, 1950, 1954. 1967 and 1968. A plan imeter  

was used t o  de te rmine  t h e  acreage  i r r i g a t e d  v i t h i n  an o u t l i n e d  boundary 

o n  t h e  1967 and 1968 a e r i a l  photos. 

The Deparbnent canpi led  d a t a  on a p p r o x i m t e l y  45,000 a c r e s  of 

f u l l y  o r  p a r t i a l l y  i r r i g a t e d  Land. 3.700 s tockwater  r e s e r v o i r s  and 3,400 

grounduater  e l l a  and developed s p r i q s  w e d  f o r  domestlc and s t o c k  uses .  

In  Bd&ittaa t o  the 8.530 d e c l a r a t l o w  of e x i s t i n g  r l g h t e .  the Departmeat 

r e c a e e n d e d  t h e  t s r u a n c e  of a p p r o x l m t e l y  1.100 water  r l g h t n  t h a t  hsd 

been  undec la red .  The c m p U a t i o n  of t h i s  d a t a  was s l b m i t t e d  t o  t h e  Water 

C o u r t s  p l r s u a n t  t o  S e c t i o n  85-2-243(4). H.C.A. 1978. 

v. 

OWNER OF THE RLGHT 

A. A s  a r u l e  t h e  u a t e r  r i g h t  is i s s l e d  i n  t h e  n a w  of t h e  

a p p r o p r i a t o r  of t h e  u a t e r  vho is  g e n e r a l l y  a l s o  t h e  d e c l a r a n t .  Hwever.  

i n  t h o s e  i n s t a n c e s  *ere t h e r e  is evidence of a change of ownership. t h e  

w a t e r  r i g h t  is issued  i n  t h e  nilne of t h e  new m e r .  The Departoent 

a t t m p t e d  t o  v l i n t a i n  up- to-date records  of t h e  t r a n s f e r  of ovnersh ip  of 
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e x i s t i n g  r i g h t s .  However, i t  is  p o s s i b l e  t h a t  raany persons have n o t  

n o t i f i e d  t h e  Department of t h e  t r a n s f e r  of ownership, and i n  those  c a s e s  

t h e  r i g h t  is  i s w e d  i n  t h e  nane of t h e  d e c l a r a n t .  

m e r e  t h e r e  is evidence  of a s a l e  of  p roper ty  on a c o n t r a c t  f o r  

deed,  t h e  v a t e r  r i g h t  is placed i n  t h e  n w e  of t h e  buyer. h w e v e r  t h e  

s e l l e r  is acknuuledged on  t h e  a b s t r a c t .  

B. Where a water  source ,  g e n e r a l l y  a r e s e r v o i r ,  is loca ted  on  

t h e  borders  of tvo proper ty  ovners  and t h e  ev idence  i n d i c a t e s  bo th  p a r t i e s  

a p p r o p r i a t e 1  water  €ran t h e  r e s e r v o i r ,  t h e  r i g h t  is i ssued  i n  t h e  nane of 

bo th  p a r t i e s  a s  t e n a n t s  i n  c n s m n .  

C .  (1) The P w d e r  River Basin inc ludes  s u b s t a n t i a l  p o r t i o n s  

of lands owned by t h e  S t a t e  of Hontana, U.S. Department of  I n t e r i o r  - 
Bureau of Land Hangement,  and U.S. Department of A g r i c u l t u r e  - F o r e s t  

Serv ice .  These lands  a r e  n o t  s p e c i f i c a l l y  reserved  f o r  l i v e s t o c k  o r  

i r r i g a t i o n  purposes.  Host of t h e s e  lands a r e  leased  t o  i n d i v i d u a l s  f o r  

g r a z i n g  and o c c a s i o n a l l y  i r r i g a t i o n  purposes. In  many i n s t a n c e s  t h e  

l e s s e e  appropr ia ted  water  f o r  s t o c k  o r  i r r i g a t i o n  purposes.  I n  sane  of 

t h e s e  c a s e s  bo th  t h e  a p p r o p r i a t o r  o r  l e s s e e  and t h e  owner of t h e  r e a l t y  

f  Fled a d e c l a r a t i o n .  Unless t h e  ev idence  revea led  o t h e r  p e r t i n e n t  f a c t s ,  

t h e  v a t e r  r i g h t  i e  i s sued  i n  t h e  nase  of t h e  a p p r o p r i a t o r  r e g a r d l e s s  of  

who holds  t i t l e  t o  t h e  land .  

( 2 )  The p o l i c y  expressed i n  C(1) above h a s  been adopted on 

m n t a n a  S t a t e  l a n 6  vhere  t h e  a p p r o p r i a t i o n  of water  i s  f o r  purposes 

o t h e r  tt)an i r r i g a t i o n .  Hovever. vhere  t h e  v a t e r  is  appropr ia ted  f o r  

i r r i g a t i o n  purposes  on s t a t e  lands  p l r s u a n t  t o  S e c t i o n  77-6-115, H.C.A. 

1978, t h e  r i g h t  is  i ssued  i n  t h e  n a e  of t h e  s t a t e .  S e c t i o n  77-6-115, 

H.C.A. 1978, r e q u i r e s  permiss ion  £ran  t h e  Board of Land Commissioners f o r  

t h e  a c q u i s i t i o n  of a v a t e r  r i g h t  i n  t h e  naxe of t h e  l e s s e e  f o r  i r r i g a t i o n  

on  s t a t e  lands .  There is  no ev idence  t h a t  such permission had been 

secured by any d e c l a r a n t s  i n  t h e  Powder River Basin.  
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(3) I n  m n y  i n s t a n c e s  involv ing  S t a t e  of Montana landa ,  

t h e  s t a t e  ob ta ined  a signed A f f i d a v i t  f r a n  t h e  l e s s e e ,  who appropr ia ted  

water  on s t a t e  lands ,  vhich acknovledged t h a t  t h e  a p p r o p r i a t o r  o r  l e s s e e  

agreed t o  t h e  i s a a n c e  of t h e  v a t e r  r i g h t  i n  t h e  s t a t e ' s  naue. I n  those 

cases ,  t h e  r i g h t  is i sad i n  t h e  naae of t h e  s t a t e .  

VI. 

PLCW RATE 

A. The flow r a t e  i n  t h e  a b s t r a c t s  r e p r e s e n t s  a svlximum r a t e  of 

w i t h i r a v a l  from t h e  underground supply  and/or  s u r f a c e  source ,  the l i p i t a t i o n  

o f  t h e  r i g h t  be ing  t h e  q u a n t i t y  o r  voltme of water  a c t u a l l y  dive- i n  

a c r e- f e e t  d u r i n g  a c a l e n d a r  y e a r  f o r  b e n e f i c i a l  purposes. 

8. The Powder River  Basin i n c l u d e s  a l a r g e  p o r t i o n  of u s t e r  

spreading  systcms loca ted  d i r e c t l y  on  ephemeral s t ream channel8 t h a t  

u t i l i z e  d i k e s  and dams f o r  d i v e r s i o n  purposes.  These a p p r o p r i a t i o n s  

g e n e r a l l y  d i v e r t  t h e  c o o p l e t e  f l o v  of t h e  s o u r c e  dur ing  a run-off per iod  

and because of t h i s  a c o w t a n t  o r  c o n s i s t e n t  flow r a t e  does  n o t  e x i s t .  

The evidence submitted t o  t h e  Court  by t h e  d e c l a r a n t s  and t h e  Department 

does  n o t  inc lude  a flow r a t e  i n  t h e s e  cases ,  thus  i t  is  imposs ib le  t o  

make a Finding regard ing  t h e  f low r a t e  f o r  in f low t o  r e s e r v o i r s  and 

i r r i a a t i o a  s m t m e  d t h i s  k i d .  

C. TLe f low r a t e  a\ irrigation s y s t e a s  u t i l i z i n g  pumps i s  

e s t a b l i s h e d  by the i n f o m a t l o a  riubmitted b y  t h e  d e c l a r a n t  and t h e  cqpac i ty  

o f  t h e  pump. 

D. The flow r a t e  submitted b y  a d e c l a r a n t  on a rall o r  s p r i n g  

i s  g e n e r a l l y  accepted .  Where no  flow r a t e  is  a v a i l a b l e ,  t h e  Water l l a s t g r  

accepted  t h e  D e p a r m e n t ' s  s tandard  of t e n  (10) g a l l o n s  p e r  minute a s  $ 

reasonable  f low r a t e  f o r  underground v e l l s  and s p r i n g s  i n  t h e  Powder 

River  Basin.  

VII. 

VOLLME 

A. Based on t h e  ev idence  mbmit ted  by  t h e  Department, i t  is 

found t h a t  a n  a1 lovance of 1 .5  acre-f e e t  per  y e a r  per  household,  vhich 
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includes  r a t e r  f o r  .25 acres  of l a m  andlor garden is  a reasonable v o l u e  

f o r  t he  d e s t i c  m e  of uater .  A volumz of two acre-foot is  a l l o m d  for  

each d d i t i o n a l  ac re  of l a m  o r  garden use. 

8. Volumes f o r  municipal i t ies  a r e  based on the  Departsent's 

r e c a ~ c n d c d  s t a m h r d  of 212 gallons per person per day. 

C. In determining the  amount of m t e r  required f o r  stock 

water ing plrposes. the  Water Kaster accepts  the  Departaent's standard of 

1.5 a c r e f e e t  pe r  one hundred (100) head of c a t t l e  per year a s  a reasonable 

m u n t .  Equivalent adjustments a r e  made to  t ha t  standard *ere an instream 

s tock dec l a ra t ion  f l o w  through several aect ions  of land. 

D. In determining water r i g h t s  f o r  stock vater ing purposes 

where t h e  n t e r  is stored i n  a r e se rvo i r  o r  dam, i t  is found tha t  a f t e r  

a l l ov ing  f o r  carry  aver storage, seepage and evaporation lo s ses  t ha t  

gene ra l ly  t h e  r t e r  r fgh t  encapasses  t he  e n t i r e  capacity o r  volltee of 

the r e se rvo i r .  

E. For i r r i g a t i o n  purposes, t he  Water Haster accepts  the  

s u r d .  u b m i t t d  by the  Depsrtacnt. For tho8e f r e e  flow i r r i g a t i o n  

s p t a s  t h a t  do not provide fo r  ponding and subs t an t i a l  r e t en t ion  of 

rrter, i t  is found t h a t  .75 acre- feet per ac re  is  a reawnable  standard. 

For  u t e r  spreading s y a t s *  tha t  a l l ov  f o r  ponded coverage on the  acreage 

ht &I& r . 1 ~  on spr ing run-off o r  occasional t h n d e r s t o l a s ,  t he  mximum 

v o l r a  Is found t o  be 1.5 a c r c f e e t  pe r  ac re  per calendar year. 

Ia those  imtances  where w r e  dependable sources of ua t e r  a r e  

a a l l a b l e  f o r  i r r i ga t ion .  crop r equ i r aen t s .  d ivers ion losses. mil  type 

and o t h e r  f ac to r s  a r e  coosidered i n  determining the  amount of water 

a c t u a l l y  bsnef i c i r l  l y  used. 

H e n  a system allow so re  than one coverage of the acreage 

d u r i w  a grating season, the  v o I m  of m t e r  is  calcule ted one of tvo 

ways. H e n  possible i t  is  based on the  s o i l  va t e r  holding capacity and a 

reasoh.ble e f f i c i ency  r a t e  fo r  the  type of system involved. Generally i n  

t h i a  s i t u a t i o n  tkr m u n t  diverted onto the  f i e l d s  is s u f f i c i e n t  t o  f i l l  



t h e  s o i l  p r o f i l e  but does n o t  meet t h e  n e t  c rop  requirements. Aouever. 

volume i n  t h e m  cases  i s  a l s o  ca lcu la ted  on  a n e t  crcp r e q u i r m e n t  basis .  

c o m i d e r i n g  t h e  p a r t i c u l a r  c l i m a t e  region,  and a l lowing  s reasonable 

e f f i c i e n c y  r a t e  f o r  t h e  p a r t i c u l a r  system. This  nethod of c a l c u l a t i n g  

volume is m a t  o f t e n  used vhere  a s y a t e .  rece ives  th ree  o r  m r e  c w e r e e s  

dur ing  a g r a r i n g  season.  

In a l l  caaes  where t h e  evidence v a r i e s  f r m  these  s tandards ,  

t h e r e  a r e  appropr ia te  ind iv idua l  f ind ings  based on the  evidence submitted. 

VIIL. 

P U C E  OF USE 

Water r i g h t s  a r e  r e s t r i c t e d  t o  a defined p lace  of use.  In  

making those  Findings,  a e r i a l  photographs of the  a rea ,  i n v e s t t g a t i v e  

f i e l d  r e p o r t s  of t h e  Department. and t h e  information submitted by t h e  

d s f l a r a n t  a r e  used. The p lace  of m e  is designated by lega l  land dencr ip t ion .  

Where t h e  v a t e r  r i g h t  is f o r  i r r i g a t i o n  purposes, i t  inc ludes  a designated 

nuaber of acres .  The a r e a  irrigated can be f u r t h e r  defined by re fe reoce  
i 

t o  t h e  a e r i a l  photo included i n  the  Court f i l e .  

I X .  

SUPPIMENTAL RIGITS 

In  m n g  cases,  p a r t i c u l a r l y  where t h e  water sources  a r e  l e s s  

dependable, severa l  sources  supplement each o t h e r  t o  supply w t e r  t o  t h e  

s a c  acreage.  This  acreege is again described by lega l  land d e s c r i p t i o n  

and m r e  d e f i n i t e l y  def ined  by r e f e r e n c e  t o  the  a e r i a l  photos included i n  

t h e  Court f i l e .  The a b s t r a c t  recognizes the  maximum c o n t r i b u t i o n  f r m  

each source;  h w e v e r ,  the  cmbined  vol~lsle from the  sources  i s  l imi ted  by 

t h e  b n e f i c i a l  use made of the water sources,  t h e  type of i r r i g a t i o n  

s y s t e ,  and i t s  degree of e f f i c i e n c y  and dependabil i ty.  

X. 

PRIORITY MTES 

A. Por all d e c l a r a t i o n s  submitted f o r  water r i g h t s  I r a  undeveloped 

s p r i n g s  and s tock  use d i r e c t l y  f r m  a s t r e l p .  October 1 ,  1883 i s  designated 
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a s  t h e  p r i o r i t y  d a t e  based on h i s t o r i c a l  d a t a  and records recognizing the  

p r w a l e n c e  of l ives tock  i n  t h e  a r e a  a s  of t h a t  da te .  

B. m e r e  t h e  evidence before  the  Water Waster on p r i o r i t y  

d a t e s  included only a year. o r  on ly  a year and a m n t h ,  t h e  l a s t  day of 

t h e  year,  and t h e  l a s t  day of the  =nth  a r e  assigned a s  a p r i o r i t y  d a t e .  

T h i s  po l icy  is adopted t o  i o s u r e  t h a t  those dec la ran tn  *lo a r e  l e s s  

s p e c i f i c  a r e  no t  placed i n  a b e t t e r  p o s i t i o n  than  those d e c l a r a n t s  r h o  

submitted c a a p l e t e  da tes .  

C. Ground v s t e r  wells and s p r i n g s  developed between January 1 ,  

1962 and J u l y  1, 1973 r e q u i r e  t h a t  a Notice of C w p l e t i o n  of Groundwater 

Appropriat ion by lwarrs of a Vel l  (GU 2) o r  a Notice of C w p l e t i o n  of 

Groundwater Appropriat ion without a Well (GW 3) be f i l e d  pureusnt t o  ' 

Sect ion  89-2913, R.C.H. 1947 (Repealed Sec t ion  46, Chapter 452, L. 1973). 

Where t h e  d e c l a r a n t s  f a i l  t o  imvke t h i s  f i l i n g ,  t h e  p r i o r i t y  d a t e  is 

e s t a b l i s h e d  a s  t h e  d a t e  of f i l i n g  t h e  Notice of Coapletion wi th  t h e  

Department, o r  t h e  d a t e  t h e  d e c l a r a t i o n ,  (Form 605) was f i l e d  wi th  t h e  

Department, whichever ever  d a t e  is  t h e  e a r l i e r .  

X I .  

SOURCE OF WATER 

Although s a e  sources  of s u r f a c e  v a t e r  i n  the  Powder River 

Basin have acquired s e v e r a l  o m s .  the  source is g e n e r a l l y  designated i n  

t h e  a h a t r a c t  by t h e  n m e  given t h e  source  by the  United S t a t e s  Geological  

Survey. 

XII. 

PIACE AND WeANS OF DNERSION 

The p lace  and r a m  of d i v e r s i o n  a r e  des igna te3  i n  t h e  a b s t r a c t .  

The p lace  of d ivers ion  is s p e c i f i c a l l y  designated by l e g a l  land descr ip t ion .  

Uhere a d e c l a r a t i o n  of a water r i g h t  d i v e r t s  m t e r  f r m  a source o u t s i d e  

t h e  Powder River Basin, i t  is so  designated and no r i g h t  is  gran ted .  ( I n  

those c a s e s  p a r t i e s  should f i l e  t h e i r  c l a b s  i n  t h e  appropr ia te  r i v e r  

bas in  p r i o r  t o  January 1, 1982, p r s u a n t  t o  Sec t ion  85-2-221, H.C.A. 

1978.) 
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I n  a  Few c a s e s  d e c l a r a t i o n s  of e x i s t i n g  r i g h t s  = r e  E i l ed  on 

w a t e r  t h a t  ims d i v e r t e d  f r m  Wyoming nea r  o r  o n  t h e  %ntana-Wyoming 

b o r d e r  f o r  use i n  Kontana. In those  c a s e s  t h e  r i g h t  i s  i s m e d  pursuan t  

t o  t h e  Hontana a d j u d i c a t i o n  p rocess ,  T i t l e  85,  Chapter  2 ,  P a r t  2 ,  M.C.A. 

1978. The r i g h t  appea r s  i n  t h e  a h s t r a c t  wi th  a  n o t n t i o n  t h a t  t h e  wa te r  

is d i v e r t e d  i n  Wyoming. 

XIII. 

PERIOD OF USE 

Host m t e r  u s e s  i n  t h e  P w d e r  R ive r  Bas in  a r e  i n t e r m i t t e n t  

throughout  t h e  e n t i r e  yea r .  The pe r iod  o f  u s e  f o r  f r e e  f l o v  and ponded 

w a t e r  s p r e d i n g  i r r i g a t i o n .  r anges  from January 1 t o  December 31,  a s  

d i v e r s i o n  r e s u l t s  h e n e v e r  a  snov melt  o r  r a i n  shover  occurs .  Thus t h e  

p e r i o d  OF w e  i s  g e n e r a l l y  des igna ted  a s  January  1 t o  December 31. % e r e  

t h e  p e r i o d  of use  cou ld  more a c c u r a t e l y  be determined a  Finding r e f l e c t i n g  

t h o s e  d a t e s  is inc luded  i n  t h e  i n d i v i d u a l  a b s t r a c t s .  

XIV. 

PURPOSE 

The purpose  of each v a t e r  r i g h t  is  d e s c r i b e d  i n  t h e  a b s t r a c t ,  

and i n c l u d e s  such u s e s  a s  s t o c k  wa te r ing ,  d m e s t i c ,  munic ipa l ,  i r r i g a t i o n  

a n d  o t h e r  b e n e f i c i a l  u s e s  of m t e r .  

XV. 

DEUARATION NLMBER 

A n u d e r  i s  ass igned  t o  t h e  d e c l a r a t i o n  a t  t h e  t ime of f i l i n g  

t h e  d e c l a r a t i o n .  It i s  included i n  t h e  a b s t r a c t  t o  a i d  d e c l a r a n t s  i n  

r e f e r e n c i n g  and r e s e a r c h i n g  t h e i r  v a t e r  r i g h t s .  

Based upon t h e  Eoregoing F ind ings  of F a c t ,  t h e  Water Master  

makes t h e  €01 lowing: 

COWLUSIONS OF LAW 

Pursuan t  t o  85-2-231. M.C.A. 1978. t h e  Water C o u r t s  have j u r i s d i c t i o n  

t o  i s s u e  a  p r e l i m i n a r y  d e c r e e  of t h e  e x i s t i n g  wa te r  r i g h t s  i n  t h e  Povder 

R ive r  Bas in  based on all t h e  d e c l a r a t i o n s  of e x i s t i n g  w a t e r  r i g h t s  f i l e d ,  
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t h e  d a t a  submitted by t h e  Department of Natural Resources and Conservation 

and  any a d d i t i o n a l  d a t a  obtained by  t h e  Water Judge. 

11. 

The Department gave proper n o t i c e  of the  f i l i n g  of t h e  d e c l a r a t i o n s ,  

and  a l l  o t h e r  r e levan t  subs tan t ive  and procedural requirements of law and 

r u l e  have been f u l f i l l e d .  

111. 

A l l  p e r t i n e n t  subs tan t ive  and procedural requirements of law 

vere adhered t o  i n  t h e  review of these  d e c l a r a t i o n s  of e x i s t i n g  water I 
r i g h t s  by t h e  Water Courts of Hontana. 

IV. 

Abst rac t s  of each Individual  d e c l a r a t i o n  of e x i s t i n g  water  

r i g h t  con ta in ing  Findings and Conclusions f o r  t h a t  d e c l a r a t i o n  a s  required 

b y  85-2-231, M.C.A. 1978 and 85-2-234, M.C.A. 1978, a r e  hereby incorporated 

as a p a r t  of t h i s  r epor t .  

V. 

This  r e p o r t  meets t h e  requirements f o r  t h e  prel iminary decree 

as s p e c i f i e d  i n  85-2-231, M.C.A. 1978. Th i s  r e p o r t  may be adopted a s  t h e  

p re l iminary  dec ree  pursuant t o  85-2-231(3), M.C.A. 1978. 

RESPECTFULLY SUB* TTED 

~ e b i g n d  Water Master 
P w d e r  River Basin 



APPENDIX Cc 
p. 12 



J5/OC/O 1 +' *I 
, r 

A R I M S T I A N  S T O U  CO 
I N L  
W N  7 0 3  

tOGtMOUT SO b T 7 3 5  

2,  CLARA T I M  - - - W W U T  OF U A T t R  - - - PFt IOMITV  PWPOSC R A C E  ACRE i SOVIICE P O I N  OF e*I1S W E U 1 O D  
NL*W R R A l E  VOLUX; OATE O F  R I C H 1  W USE I R R I G * I E D  ( F R I G H T  D I V C R S I W  ORYEUS S X  Ubt 

_____-___________C_____------I-- ------------ --------------I------- 

*DL*-  10.00 GW 1.50 AIC 10--01-1883 STOU SU o w  soe DEW sm~ffi cu o w  m e  SPRING SOX 01:; 
* C -  03 SEC. 03 < .  

WESE wc sr 1 2 . - ~ 1  
__________________I_________--_II--_------------------------ ------- -- 

4 8 1 7 -  3.00 M 1.53 A& 10 - -01 -1883  STOCK C U  O t Y  JOE DEVL SP71Wg C U  O 7 M  SO€ SPPING OOX 01--C1 
O E C I  32 Y C .  32 TLI 

NEME W E  12-ZI 
_ _ . , . I _ _ _ _ _ _ ^ - _  I__--- ---_--------------------I 

.----.-- 
1)OZU- - 5 0  CW .A0 hft '  I O - 0 1 - 1 ~ ( U  S T O W  cu 0 7 ~  SIC MK W I N G  C U  O W  6 0 E  SPQ IMG 801 0 1 - 0  1 

sec. 33 ZEC. u 1 ..L 
SCNE SEW? 12-3 1 ____________-___________-__-_-- _ ___.--------------- I - - - - - -  -I--- 

~ 6 1 6 -  lY.BO A f f  12-31-1'363 SVOCK CU O m  5 M  S T 9 V C U  CU 07n 50E D U  J Y - 0 3  
SEC. 33 CDEEK SEC. 33 1') 

LILWSE W W N W i i l E  i r - 5 1  
_ ^ -  __---___-_--------- I ---- - - - - - - - -  -- -------- 

n e l S -  lr l .20 A/* 1 2 - 3 1 - 1 9 4 6  STOCK * W E D  T a l a  C U  071) JOE DAM C U  O R )  5 O E  0 1 - 3 3  
SLC. 3 4  N STREVeLL  S C -  3. I 0  

W W I S E  CReeK K W S e  1 2 - 3  1 __ _ _ _ _ . _ _ _ _ _ _ _ _ L _ _ _  __------- - --------- ~ - - - - - - *  --- -------------- 
3371 - 2 4 . ~ 0 1 / +  1 2 - 3 1 - 1 9 4 6  STOCK CU 06,?4 50E UMMf.3 1 R I B  CU ObN 50F DAM a?-:; 

SEC- 05 STREVELL SEC. 05 Iu 
W S C N E  C R W K  W19M 1 2- 3 1  

_ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ - - - - - - - - - - - - - - - - - - - - - - _ - - - I - - -  

e370- 7.13 A/F 1 2- 3 1- 1 9 6 5  STOCK U N W E D  T P l B  CU Of f l  5OE DAM 01-  u i  CU ObM 50E 
SEC. 04 STREVELL SEC. 0 4  1 i, 

L O T  2 CllF?K L O T  2 1 2 - 3 1  
_____________--____---------------------_-I__-___--_____ 

2 b h -  T ~ R :  c O W T  FINUS NO RI(.HT  ti)^^ I ~ I S  DECLARATION AS W E  (EATLR IS OIVER~EQ P R ~  OUTSIDE TW PPCID~R RIVER 0 4 9 1 ~ .  

4 U I Z -  I& COURT F l N Q S  NO R I C H 1  F(IR T H I S  DECLARATION. . --_ ----- -___--- _-__----_--------------.----------- - --- -- - -  - -  --_---_---__ _- -_--_---.----- 
4 8 1 3 -  lrf iOU6tT f l @ S  W i t l b M 1  F c R  T H I S  DECLARATIOII.  
__---_---___----I-_-_-----_--_----------------------------------_---_I---_-_--________-_-__--- 

a 8 1 0 -  T m  COURT F I N O 5  NO U l G 4 i l  F m  T H I S  DECLARATION AS THE (EATER I S  O I V E P T E O  f R J L l  W T S I O E  Tr(L PO(EO(R R I V E R  8*51N. _____ -- _- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -~__ ____-__-__ 
4819-  ME COURT ~ 1 r . t ) ~  no MIGHT ~m THIS DEUARATIUM 5 T ~ E  (EATER IS OIVERT~D PRO* OUTSIDE T M  P ~ M R  RIVCR BASIN. 

'P % 
w 

r m  
w z  

- 
:: 
n 



APPENDIX Dd 
P - 1 

NOTICE OF AVAILABILITY OF PRELIMINARY DECREE F O R  THE POWDER RIVER 

DRAINAGE OF WNTANA I N  THE WATER COURTS OF THE STATE OF HDNTANA 

YELLWSTONE DIVISION 

NOTICE OF AVAIIABILITY 

Pursuant  t o  T i t l e  85.  Chapter  2 ,  P a r t  2 ,  H.C.A. 1978, a P r e l i m i n a r y  

Decree  e d j u d i c a t i n g  t h e  v a t e r  r i g h t s  i n  t h e  Powder River  Drainage of  

Montana was e n t e r e d  on t h e  day of May, 1981. 

I f  you f i l e d  a s t a t a n e n t  of c la im o r  d e c l a r a t i o n  of  e x i s t i n g  

w a t e r  r i g h t  p u r s u a n t  t o  t h e  o r d e r  of  t h e  Department of N a t u r a l  Resources  

and Conserva t ion  o r  a d i s t r i c t  c o u r t  pursuant  t o  S e c t i o n  8 and 9 of Chapter  

452, Laws of 1973 o r  under  S e c t i o n  3 and 4 of C h a p t e r  485, Laws of  1975, 

a n  a b s t r a c t  of t h e  d i s p o s i t i o n  of your c la imed o r  d e c l a r e d  e x i s t i n g  r i g h t  

is a t t a c h e d  t o  t h i s  Not ice ,  a long w i t h  a copy of  t h e  v a t e r  m s t e r ' s  r e p o r t  

o f  g e n e r a l  F indings  of F a c t  and Conclus ions  of Lav f o r  t h e  Powder R i v e r  

Bas in ,  and a n  o r d e r  s i g n e d  by  Water Judge S h a n s t r a n  a d o p t i n g  t h a t  r e p o r t  

a n d  t h e  a b s t r a c t s  of w a t e r  r i g h t s  a s  t h e  P r e l i m i n a r y  Decree f o r  t h e  P w d e r  

R i v e r  Bas in .  

The P r e l i m i n a r y  Decree  of t h e  Powder R i v e r  Bas in ,  S t a t e  of 

Montana is a v a i l a b l e  i n  i t s  e n t i r e t y  from t h e  Water Judge, Honorable Jack  

D. Shamtram,  of  t h e  Yellowstone D i v i s i o n .  The c o s t  of o b t a i n i n g  t h e  

t o t a l  d e c r e e  of  a d j u d i c a t e d  w a t e r  r i g h t s  i n  t h e  Povder R i v e r  Bas in  i s  

$65.00. Persons  i n t e r e s t e d  i n  o b t a i n i n g  a copy of  t h e  e n t i r e  d e c r e e  

s h o u l d  a d d r e s s  checks  t o  t h e  Yellowstone D i v i s i o n  Water Cour t ,  Judge Jack  

D. S h a n s t r a n ,  9.0. Box 436, L i v i n g s t o n ,  Montana 59047. Persons d e s i r i n g  

f u r t h e r  i n f o r m a t i o n  r e g a r d i n g  t h e  Pre l iminary  Decree  may c a l l  Leanne 

Schraudner.  t h e  w a t e r  m s t e r  f o r  t h e  Povder R i v e r  a t  586-4364. 

The a d j u d i c a t i o n  of  w a t e r  r i g h t s  i n  t h e  S t a t e  of  Montana i s  

based upon t h e  p r i n c i p a l  of f i r s t  i n  t ime, f i r s t  i n  r i g h t .  To h e l p  you 

u n d e r s t a n d  t h e  r e l a t i v e  p r i o r i t y  of your w a t e r  r i g h t s  a s  canpared t o  a l l  

o t h e r  r i g h t s  i n  t h e  s o u r c e  of s u p p l y ,  you s h o u l d  rev iew t h e  P r e l i m i n a r y  

Decree.  
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The e n t i r e  decree is on f i l e  and may be r w i e v e d  from 8:00 a.m. 

t o  5:00p.m. b n d a y  throu& Friday a t  t h e  Clerk of Court 's  o f f i c e  i n  

Powder River,  Custer,  Car te r ,  P r a i r i e ,  and Fa l lon  Counties.  Microfilm of 

t h e  d e c l a r a t i o o s  f i l e d  i n  t h e  P w d e r  River  and of t h e  Department of Natural 

Resources and Conservation r e p o r t s  on those d e c l a r a t i o n s  a r e  on f i l e  a t  

t h e  Clerk of Court 's  o f f i c e ,  Custer  County, i n  Miles  Ci ty ;  t h e  Clerk of 

Cour t ' s  o f f i c e ,  Powder River County i n  Broadus; t h e  Department of Natural 

Resources and Conservation o f f i c e  i n  U i l e s  C i ty  and i n  Helena. 

PROCEDURE AnER PRELMINARY DECREE 

The Preliminary Decree is n o t  a f i n a l  judgrsent of t h e  water  
r i g h t s  obtained the re in .  A person named i n  t h e  Prel iminary Decree o r  
o t h e r  persolls f o r  good cause shcwn, may o b j e c t  t o  t h e  Prel iminary Decree 
and r e q u e s t  a hear ing before  t h e  Water Court of t h e  S t a t e  of Montana, 
Yel loustone Divis ion.  For purposes of f i l i n g  an o b j e c t i o n  "good cause 
s h m "  aha1 1 include:  

* (1) A s h w i n g  t h a t  one h a s  a s u b s t a n t i a l  
r eason  f o r  ob jec t ing ,  which means t h a t  t h e  p a r t y  
h a s  an i n t e r e s t  t h a t  has  been a f fec ted  by t h e  
Prel iminary Decree, and t h a t  t h e  o b j e c t i o n  is 
made i n  good f a i t h ,  i s  not  a r b i t r a r y ,  i r r a t i o n a l ,  
unreasonable o r  i r r e l e v a n t  i n  r espec t  t o  t h e  
p a r t y  ob jec t ing .  

S 
An o b j e c t i o n  and reques t  f o r  a hear ing must be f i l e d  and received 

b y  t h e  Water Court,  Judge J a ~ ~ ~ t r a n ,  P.O. Box 436, Livingston,  
Montana 59047 on o r  be fore  , 1981. 

*PROCEDURE FOR OBTAINING EXTENSION 
OF TIME FOR FILING OBJECTIONS 

(1) An ex tens ion  of t h e  per iod f o r  f i l i n g  ob jec t ions  not  t o  
exceed n ine ty  (90) days may be granted by t h e  Water Judge f o r  good cause 
ah-. Appl icat ion f o r  ex tens ion  s h a l l  be f i l e d ,  i n  wr i t ing .  wi th  t h e  
Water Court,  Judge Jack D. Shans t rm,  wi th in  t h e  n ine ty  (90) days  a s  
provided above. The a p p l i c a t i o n  s h a l l  con ta in  t h e  fol lowing informat ion 
i n  t h e  sequence l i s t e d  he re in  and s h a l l  b e  typed on BY' x 11" whi te  paper. 

(a) Nme, phone u m b e r ,  and address  of pa r ty  
request ing extens  ion; 

(b) A s t a t e n e n t  of t h e  p a r t y ' s  r i g h t s  o r  
i n t e r e s t  t h a t  could be adversely  a f fec ted ;  

( c )  A p r e c i s e  s t a t a n e n t  of t h e  reasons why t h e  
ob jec t ion  could n o t  be c m p l e t e d  wi th in  t h e  
n ine ty  (90) days p resc r ibed  above. 

(2) For purposes of request ing a n  ex tens ion  f o r  t h e  o b j e c t i o n  
per iod,  "good cause s h m "  s h a l l  include:  
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(a)  A p r e c i s e  s ta tement  of t h e  p a r t y ' s  r i g h t s  o r  
i n t e r e s t  t h a t  could  be adve r se ly  a f f e c t e d ;  
and 

(b) A h w i n g  of one of t h e  fo l lowing:  
i. newly discovered f a c t s  o r  evidence g i v i n g  

r i s e  t o  t h e  o b j e c t i o n  which was n o t  d is-  
coverab le  by due d i l i g e n c e ,  and t h e  
development of t h a t  evidence w i l l  neces- 
s i t a t e  wre t han  t h e  remaining time allowed 
f o r  o b j e c t i o n s ;  

ii. any o t h e r  r eason  where f a i l u r e  t o  extend 
t h e  n i n e t y  (90) day o b j e c t i o n  per iod would 
r e s u l t  i n  a n  i n j u s t i c e .  

*PROCEDURE FOR F I L I N G  OBJECTIONS TO PRELIMINARY DECREE 

(1) The o b j e c t i o n  s h a l l  be e n t i t l e d :  

I N  THE WATER COURTS OF THE STATE OF MONTANA 

YELLOWSTONE D I V I S I O N  - POWDER RIVER BASIN 

I N  THE MATTER OF THE ADJUDICATION ) 
O F  T H E  E X I S T I N G  R I B I T S  TO THE USE ) 
O F  ALL THE WATER, BOTH SURFACE ) 
AND UNDERGROUND, WITHIN THE POWDER ) 
R I V E R  DRAIUAGE AREA, INCLUDING ALL ) 
T R I B U T A R I E S  OF THE POWDER RIVER I N  ) 
CARTER. CUSTER, FALLON, P R A I R I E  & ) 
P W D E R  RIVER COUNTIES. MONTANA. ) 

NOTICE OF OBJECTION 
TO THE POWDER RIVER 

PRELIMINARY DECREE 

(2)  The o b j e c t i o n  s h a l l  con ta in :  

( a )  Name, address ,  and phone number of p a r t y  o b j e c t i n g ;  
(b )  A l l  p e r t i n e n t  informat ion on t h e  r i g h t  o r  r i g h t s  

I ... . . a s  fo,und i n  t h e  Decree t o  vhich t h e  p a r t y  o b j e c t s  
i n  t h e  f o l l o v i n g  sequence: 

.i. page number of dec ree  
ii. cla im number o r  d e c l a r a t i o n  number 

iii. p r i o r i t y  d a t e  
i v .  purpose of r i g h t  

v .  p l a c e  of use  
v i .  a c r e s  i r r i g a t e d  

v i i .  sou rce  of r i g h t  
v i i i .  po in t  of d i v e r s i o n  
ix. means of d i v e r s i o n  

x.  per iod of use  
( c )  A p r e c i s e  s ta tement  of any of t h e  above f i n d i n g s  

t o  which t h e  o b j e c t o r  d i s a g r e e s ,  i nc lud ing  a 
s t a t e a e n t  of what t h e  ob jec to r ' con tends  those  
f i n d i n g s  should be; 

(d) A p r e c i s e  s ta tement  of any o t h e r  f i n d i n g s  and 
conclus ions  with vhich t h e  o b j e c t o r  d i s a g r e e s  
c i t i n g  t h e  f ind ings  number, conc lus ions  number, 
and page on which they a r e  found; 



APPENDIX Dd 
P - 4 

( e )  A s t a t emen t  of t h e  s p e c i f i c  grounds and evidence 
on which t h e  o b j e c t i o n  i s  based; 

( f )  Name, addres s ,  and phone numbers of t h e  c l a i m a n t ' s  
personal  r e p r e s e n t a t i v e  o r  a t t o r n e y ,  i f  any; 

(g) Copies  of any maps, photos.  r e p o r t s ,  e t c .  t o  be 
used a s  evidence t o  suppor t  t h e  o b j e c t i o n .  

PROCEDURE AFTER OBJECTIONS ARE FILED 

A l l  p a r t i e s  naued i n  t h e  Decree s h a l l  be n o t i f i e d  t h a t  a h e a r i n g  
h a s  been r eques t ed  and t h e  Water Judge of t h e  Water Cour t  of t h e  Yellowstone 
D i v i s i o n  s h a l l  f i x  a d a t e  when a l l  p a r t i e s  who wish t o  p a r t i c i p a t e  i n  
f u t u r e  proceedings  must appea r  o r  f i l e  a s ta tement .  Hearings may be 
i n d i v i d u a l  o r  conso l ida ted  and be conducted a s  f o r  o t h e r  c i v i l  a c t i o n s .  
Rules  r e g u l a t i n g  Water Cour t  hea r ings  and procedures  w i l l  be a v a i l a b l e  
upon r e q u e s t  from t h e  Water Cour ts ,  2304 West Main, S u i t e  7, Bozeman, 
Montana 59715. 

A per son  whose e x i s t i n g  r i g h t s  and p r i o r i t i e s  a r e  determined i n  
t h e  f i n a l  dec ree  may appeal t h e  de te rmina t ion  t o  t h e  Montana Supreme 
Court i f :  

(1) He r eques t ed  a hea r ing  and appeared and 
e n t e r e d  o b j e c t i o n s  t o  t h e  Pre l iminary  
Decree; o r  

(2 )  H i s  r i g h t s  a s  determined i n  t h e  Pre l iminary  
Decree were a l t e r e d  a s  t h e  r e s u l t  of a 
h e a r i n g  requested by  ano the r  person. 

The Department of Natura l  Resources and Conservat ion w i l l  on 
t h e  b a s i s  of  t h e  f i n a l  dec ree ,  i s s u e  a c e r t i f i c a t e  of wa te r  r i g h t  t o  each 
pe r son  decreed an  e x i s t i n g  r i g h t .  The o r i g i n a l  of t h e  c e r t i f i c a t e  w i l l  
be  s e n t  t o  t h e  County Clerk  and Recorder of t h e  county where t h e  p o i n t  of 
d i v e r s i o n  o r  t h e  p l a c e  of use  is  loca ted  f o r  r eco rda t ion .  A f t e r  r eco rda t ion ,  
t h e  C le rk  and Recorder s h a l l  send t h e  c e r t i f i c a t e  t o  t h e  person t o  whom 
t h e  r i g h t  i s  decree .  

DATED t h i s  7 day of May, 1981. 
ORIGINAL SIGNED Bv 

WATER 

*Rules of t h e  Suprene Cour t  promulgated and adopted f o r  t h e  Water Cour t s  
by  t h e  Montana Supreme Court  pursuant  t o  3-7-103, M.C.A. 1978, on t h e  9 t h  
day of A p r i l ,  1981. 
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CHAPTER 2 
SURFACE AND GROUNDWATER 

Chapter Compiler's Comments 
Temporary Water Resources Oversiqht Committee: Chapter 

609, L. 1981, provided: 
"Section 1. Water resources oversight- committee - - 

establishment - - appointment - - orqanization. (1) There is 
established a water resources oversight committee. 

(2) The speaker of the house and the committee on 
committees of the senate shall each appoint four members ofthei 
respective house to serve on the committee. No more than two 
members from each house may be from the same party. 

(3) Committee members shall elect a chairman and vice- 
chairman f rom among their number, 

( 4 )  Committee members are entitled to compensation and 
expenses as provided in 5-2-30?. 

Section 2. Function of the committee. (1) The water 
resources oversight committee shall work with and oversee the 
efforts of state agencies charged with the responsibility of 
developing and managing the state's water resources, including 
the water development program created under Senate Bill 409 
in the 47th legislature. The committee shall keep informed of 
water development projects and activities requested under the 
water development program. The committee may study any other 
issues related to water development and conservation as its 
members consider important to the people of the state. 

(2) The committee may make such recommendations to 
agencies and the legislature relating to water development and 
conservation programs and requests for grants and loans for 
projects and activities under Senate Bill 409 as it considers 
necessary. Such recommendations may include proposals for 
legislation. 

(3) The committee may continue the work of the previous 
interim's water resources and adjudication oversight committee 
of overseeing the implementation of the water rights adjudicati 
system provided for in Title 85, chapter 2. 

Section 3. Committee assistance. The committee may 
arrange with the legislative council to receive support service 
subject to the limitations of funds available for that purpose. 

Section 4. Appropriation. There is appropriated from 
the renewable resource development clearance fund account 
$15,000 to the legislative council for the biennium ending Junr 
30, 1983, for the purpose of supporting the activities of the 
water resources oversight committee. 

Section 5. Effective and expiration date. This act is 
effective on July 1, 1981, and expires June 30, 1983." 

Part 1 

General Provisions 

85-2-101. Declaration of olic and urposg. (1) 
~ursuart to Article IX of the MoEtanaYconst?tution, the legislc 
declares that any use of water is a pub1.i~ use and that the wat 
within the state are the property of the state for the use of i 
people and are subject to appropriation for beneficial uses as 
provided in this chapter. 



( 2 )  h purpose o f  t h i s  chqoter  i s  t o  iwplement A r t i c l e  
1x1 s e c t i m  3 ( 4 )  o f  tPe Eontan3 c o o s t i t u t i o n *  n h i c h  
requ i r e s  cha t  t he  l e q i s l a t u r e  p r o v i d e  f o r  t he  
ads i  n i s t r  3 t i o n *  c o n t r o l *  and r e q u l a t i o n  c f  u a t e r  r i g h t s  and 
e s t a b l i s h  a system o t  c e n t r a l i z e d  records  o f  a l l  water 
r i g h t s .  The legislature dec la res  t h a t  t h i s  system o f  
c e n t r a l i z e d  records  r e c o g n i z i n q  and e s t a h l i s h i n q  a l l  watsr 
r i g h t s  i s  l s s e n t i a l  f o r  t h e  documentation* p r o t e c t i o n *  
p r e s e r v a t i o . ? ~  and f u t u r e  b e n e f i c i a l  use and devoloorr.en+ o f  
C o n t a n a * ~  water f o r  t h e  s t a t e  a ~ d  i t s  c i t i r e n s  and f o r  t he  
cont inueL l  development and c o s p l e t i o n  of t h e  c o r p r e h e n s i v ~  
s t a t e  u a t e r  olan. 

( 3 )  I t  i s  t h e  n c l i c y  of t h i s  s t a t e  dnd a purpose o f  
t h i s  chapter  t o  encourage t h e  u i s e  use o f  t h e  s t a t e ' s  water 
rzsources b y  oakinq them dva i  1  a b l e  f o r  apprnpr i a t i  on 
c o n s i s t e n t  w i t h  t h i s  chapter  and t o  p rov ide  f o r  t he  wise 
u t i l i z a t i o n *  developwent* a r d  conserva t i on  of t h o  waters o f  
t h e  s t a t e  f o r  t h e  maximum b e n e f i t  o f  i t s  people w i t h  t5e 
l e a s t  possi  b l c  deqradat ion  o f  t h e  r l a tu ra l  aqua t i c  
ecosystems. I n  p u r s u i t  o f  t h i s  p o l i c y *  t h o  s t a t e  pncouraqes 
t h a  devt.lc~>r:ent o f  f a c i  1 i t i e s  which s t o r s  and conserve 
da te rs  f o r  b e n e f i c i a l  User f o r  t h e  ndx im iza t i on  o f  t h e  use 
o f  those wdters i n  Montana* f o r  t h e  s t a b i l i z a t i o n  o f  stream 
f l o w s *  and f o r  groundwater rsch3rqe. 

(4 )  Pursuant t c  A r t i c l e  1 x 1  s e c t i o n  3 (1) of  t h e  
Uontana c o n s t i t u t i o n t  i t  i s  f u r t h e r  t h e  p o l i c y  o f  t h i s  s t a t e  
and a  purpose o f  t h i s  chapter  t c  recogn ize  and con f i rm  411 
e x i s t i n q  r i q h t s  t o  the  use o f  any waters f o r  any u s e f u l  or  
benef i c i  a1 purpose. 

H is to ry :  En. Sec. Z r  Ch. 4529 L. 1973; R O C * # .  1947. 
$9-966- 

81=Z=UZ~,,Qnfinit&nsr Unless t h e  c o n t e x t  r e q u i r e s  
ott?erwise* i n  t h i s  chapter  t h e  f o l l o w i n q  daf i n i  t i o n s  apfrl y :  

(1 )  nRppropr iateR reans t o  d i v e r t *  iapound* o r  
withdraw ( i r ~ c l u d i n q  by stock f o r  s tock  water )  a  q u a n t i t y  o f  
da te r  o r r  i n  t h e  case o f  a p u b l i c  agency* t o  reserve watpr 
i n  accordance w i t h  95-2-31br 

( 2 )  n L e n e f i c i a l  usear un less  o therwise provided. means 
a use o f  water f o r  the  t e n e f i t  s f  t h e  a p p r o p r i a t o r *  o the r  
persons* o r  t h e  p u b l i c *  i n c l u d i n g  b u t  n o t  l i m i t e a  t o  
a q r i c u l t u r a l  ( i n c l u d i n g  s tock  Hater) ,  domestic* f i s h  and 
w i l d l i f e *  i n d u s t r i a l *  i r r i g a t i o n *  min ing*  m u n i c i p l l *  power* 
and r e c r e a t i o n a l  uses. 

(3 )  nVoardn means the  board o f  n a t u r a l  resources and 
conserva t i on  p rov ided  f o r  i n  2-15-3302. 

(4 )  * C e r t i f i c a t e n  aeans a  c e r t i f i c 3 t e  o f  u s t e r  r i q h t  
i jsued by t n e  de2artment. 

( 5 )  nDac lara t ionn mezns t h e  d e c l a r a t i o n  of an e x i s t i n q  
r i  qht  f i l e d  w i  t t~ t h e  d e p a r t r e n t  under s e c t i o n  9r Chapter 
4321 Laus o t  1873. 

(6)  %spartmentn means t h e  department o f  n a t u r a l  
resources and conserva t i on  p rov ided  f o r  i n  T i t l e  Z T  chapter  
15. p a r t  33.  

(7)  * L x i s t i n q  r i q h t m  means a r i q h t  t o  t h e  use o f  water 



wh ich  would be p r o t e c t e d  under  t h e  law as i t  e x i s t e d  p r i o r  
t o  J u l y  IT 1973. 

( 9 )  "Gr iwnduate rN weans any wa te r  beneath  t h e  1  and 
s u r f a c e  o r  benea th  t h e  bed  o f  a  s t r e a r *  l a k e *  r e s e r v o i r *  o r  
o t h e r  body o f  s u r f a c e  w a t e r *  and wh ich  i s  n o t  a  p a r t  o f  t h a t  
s u r f a c e  water.  

( 9 )  " Permi tN means t h e  p e r n i t  t o  a p p r o p r i a t e  i s s u e d  by 
t h e  d e p a r t w n t  under 85-2-301 t h r o u q h  35-2-393 and 65-2-306 
t h r o u g h  85-2-314. 

( 10 )  nPersonn means an  i n d i v i d u a l  T a s s o c i a t i o n *  
p a r t n e r s h i p *  c o r p o r a t i o n r  s t d t e  agency* p o l i t i c a l  
s u b d i v i s i o n +  t h e  U n i t e d  S t a t e s  o r  any aqency t h e r e o f *  o r  any 
o t h e r  e n t i t y .  

(11)  "Pol  i t i c a l  subd i v i s i on ' '  means any c c u n t  yr 
i n c o r p o r a t e d  c i t y  o r  town*  p u b l i c  c o r p D r a t i o n *  o r  d i s t r i c t  
c r e a t e d  p u r s u a n t  t o  s t a t e  law o r  o t h e r  p u b l i c  Sody o f  t h e  
s t a t e  e~npotiered t o  a v p r o p r i a t e  w J t P r  b u t  n o t  a p r i v a t e  
c o r p o r a t i o n *   association^ o r  qroup. 

( 1 2 )  " S l u r r y A  means a  m i x t u r s  o f  water  a r u  i n s o l u o l e  
m a t e r i a l  . 

( 1 3 )  "has ten  moans t h e  unreasonah la  l o s s  o f  h a t e r  
t h r o u q h  t h e  d e s i q n  o r  n e g l  i q e n t  o p e r a t i o n  o f  an 
a p p r o p r i a t i o n  o r  water  d i s t r i b u t i o n  f a c i l i t y  c r  tho 
app l  i c a t i o n  o f  wa te r  t o  a n y t h i n q  but .J b e n e f i c i a l  use. 

(14)  **Haterw weans a l l  wa te r  o f  t h e  s t a t e r  su r f ace  and 
s u b s u r f a c e t  r e q a r d l e s s  o f  i t s  c h a r a c t e r  o r  manner o f  
occu r rence*  i n c l  u d i  n q  b u t  n c t  1  i fri tel t o  qea thar f f la l  w a t e r *  

i d i f f u s e  s u r t  a c ~  w a t e r *  and sewaqe e f f l o e n t .  
(15)  " h a t e r  d i v i s i o n "  weans a d ra i naqe  b a s i n  as d e f i n e d  

i n  5-7-1020 
(16)  " ha te r  jud7eA means a judqe  a s  p r o v i d e d  f o r  i n  

T i t l e  3 9  c h d p t e r  7-  
(17)  " Hater  v a s t e r n  means a master  as p r o v i d e d  f o r  i n  

T i t l e  3 9  c h a p t e r  7. 
( l e )  " k e l l U  means ~ I n y  a r t i f i c i a l  qpen inq  o r  e x c a v a t i o n  

i n  the qround* however made* by  wh ich  qroundwater  i s  souqht  
o r  can  he o b t a i n e d  o r  t h r c u g h  wh i ch  i t  f l o w s  un9er n a t u r a l  
p ressu res  o r  i s  a r t i f i c i a l l y  w i  th(frawn. 

H i s t o r y :  -En. Sec. 3~ Chr 4 5 2 ,  L O  1973; a r d ~  Soc. I* 
Cb. 1 9 2 ~  L. 1974; asd. Sec. 1 9  Ch. 4 3 5 9  L. 1975; 3rd. Sec. 
1t Ch. 4169 LI 1977; aad. Sec. 79 CP- 4601 Lo 1977; R - C r M .  
1947, 89-867; amd- Sec- 11 Ch- 327, L .  1979; 3 Sec. I *  
Ch. 552. L. 1979; amd. Sec. 2 9 ~  Ch. 697. L. 1979. 

a l z 2 = 1 Q 2 ~ - - E ~ ~ ~ r e r n ~ n L - - e f ~ ~ w a f e ~ ~  ( 1 )  A f t e r  J u l y  lt 
1 8 9 9 ~  a c u b i c  f o o t  o f  wa te r  (7.48 q a l l o n s )  pe r  second o f  
t i m e  s h a l l  be t h e  l c q a l  s t a n d a r d  f o r  t h e  measurement o f  
wa te r  i n  t h i s  s t a te .  

( 7 )  hher *  w a t ~ r  r i g h t s  expressed  i n  s t a t u t o r y  o r  
m i n e r * s  inches  have been s ~ a n t e d *  1 C O  s t a t u t o r y  o r   miner*^ 
i nches  s h a l l  be Cons idered  e q u i v a l e n t  t o  d f l o w  o f  2.5 c u b i c  
f e e t  (18.7 q ~ l l o n s )  p e r  second* 200  s t a t u t o r y  o r  4niner.s 
i nches  s h a l l  be c o n s i d e r o d  e c u i v d l  e n t  t o  a f l o w  o f  4 c u b i c  
f e e t  (37.4 q 3 l l o n s )  pe r  secona* and t b i s  p r o p o r t i o n  s h a l l  be 
cbsisrvec i n  d e t e r m i n i r ~ q  t h e  e q u i v a l ~ n t  f l o w  r e p r o s e n t a d  by  



any number o f  s t a t u t o r y  o r  n l i n e r e s  inches. 
( 3 )  TPe p r o v i s i o n s  o f  t h i s  s e c t i o n  s h a l l  n o t  a f t e c t  o r  

change tho measurement o f  wa te r  decreed  by a c o u r t  n r i o r  t o  
J u l y  1 9  18931 b u t  Such ascreed  water  s h a l l  be measured 
a c c o r d i n g  t o  the l a w  i n  f o r c z  a t  t h e  t i m e  such dec ree  was 
made 3nd en te red .  

H i s t o r y :  (1)En. SPC- IT p. 126, L. 1P99; re-en. Sec. 
4654, Rev. C. 1907; re-en- Sec- 7107, ROC.?!- 2921; re-en. 
SecI 7 1 0 7 ~  4.C.k. 1935; Sec. t9-817, I'.C.Y. 1947: (2)Ap. p. 
Sec. 2 r  n, 126, L. l dQ9 ;  re-en. Scc. 46559 Rev- C. 19P7; 
re-en. Sec. 71631 R.L.V. 1921; re-en. Sec. 7103, R.C.M. 
1935; Set. 89-8189 Y.C.Yo 1947; Ap, p. Sec. 10, Ch. 1859 L. 
1907; re-%. S?c. 5377. Rev. C. 1707; re-en. Sec. 71321 
f?.C.M. 1921; re-all. Seer 71329 ROCOM. 1935; SCCI 89-6439 
R.C.H. 1947; (3)Gno Sec. 3~ p. 126, L. 1439; rp-en. Set. 
4 6 5 6 ~  Rev. L. 1907; re- en-  Sec. 71099 RoCoq. 1921; re-en. 
Seer 7 1 0 9 ~  KIC~H. 1935; Sec. 89-fl19, R O C O M .  1947; R - C o H .  
13479 69-817r ? 9 - U 1 0 ?  E9-819, 8 9 - 3 4 3 ( ~ 7 r t ) .  

U S - d ~ ~ f  ( 1 )  Ths 
l e q i s l a t o r e  f i n d s  t h a t  t h e  use o f  wa te r  f o r  t h e  s l u r r y  
t r a n s p o r t  o f  c o a l  i s  d e t r i m e n t a l  t o  t h e  c m s e r v a t i o n  and 
p r o t e c t i o n  o f  t h e  water  r esou rces  o f  t h e  s ta te .  

( 2 )  T h l  use  o f  wa te r  f o r  t h o  s l u r r y  t r a n s o o r t  o f  c o a l  
i s  n o t  a b e n e f i c i a l  use  o f  water.  

H i s t ~ r y :  Zn. Sec. 21 Ch. 552, L O  1973- 

C o ~ o i  l e r e  s  r -onaents 
fnPifir3ki~nr SeC. 29 Ch- 5521 L. 1979, p rov i ded :  H T t  

i s  i n t w d e r ~  t h a t  s z c t i o n  2 ~e c o d i f i e d  as an  i n t e q r a l  p a r t  
o f  T i t l e  859 c h a c t e r  2, o a r t  1, and t h e  . p r o v i s i o n s  o f  T i t l e  
6 5 9  c h a p t e r  21 a p p l y  t o  s e c t i o n  2 1 ~  

~ ~ = l A l ~ - , Q f ~ 9 r L ~ n L r ; n n n r s ~  The depar tment  way: 
( 1 )  e n t e r  i n t o  aqreerrents  w i t n  f cde ra l ,  s t a t e ,  o r  

o c a l  aqenc ies  nGcessary t o  c a r r y  o u t  t h i s  chap te r ;  
( 2 )  apn l y  f o r ?  a c c e p t ?  a d m i n i s t e r r  and expend funds?  

n r a n t s ~  q i f t s *  and l o d n s  f r om t h e  f e d e r a l  qovernnent  o r  any 
o t h s r  p u b l i c  o r  ? r i v a t e  scu rce  f o r  t h e  ?urposes o f  t h i s  
c h a u t e r -  

H i s t o r y :  En. Sec. 4 t  Ch. 4521 L O  1373; 3 - C O Y .  l " 4 7 ~  
8 7 - E 6 8 ( 2 ) .  

R k k l l l ~ A e ~ S m e ~ f ~ P y f , i t : h  The dep3r tment  s h a l l :  
(1 )  e n f o r c e  and a d m i n i s t e r  t h i s  c h a p t e r  and r u l e s  

adooted by t h z  boa rd  under  F5-2-1139 s u b j e c t  t o  +he pcwers 
and d u t i e s  c.f t h e  suprome c o u r t  under 3-7-204; 

( 2 )  p r e s c r i o e  p rocedu res?  f o r w s r  and requ i r emen ts  f o r  
a p 3 l i c a t i o n s r  p e r m i t s *  c ~ r t i f i c ~ j t e s *  d e c l a r a t i o n s *  c l a i m s  o f  
e x i s t i n q  r i q h t s ~  and p roceed inqs  under  t h i s  chap te r  and 
p r e s c r i b e  t h e  i n f o r n a t i o ~  t o  b r  c o n t a i n e d  i n  any 



a p p l i c a t i o n *  d e c l a r a t i o n .  c l a i m  o f  e x i s t i n a  r i q h t t  o r  o t h e r  
docdment t o  b e  f i l e d  w i t h  t h e  d e v a r t a e n t  under  t b i ?  c h a p t e r  
n o t  i n c o n s i s t e n t  w i t h  t h e  r e q u i r e m e n t s  o f  + h i s  c b i \ ? t e r ;  

( 3 )  e s t d b l i s h  and keep i n  i t s  He lena  o f f i c e  a 
c e n t r s l  i z e d  r e c o r d  svstem o f  a l l  e x i s t i n q  r i y h + s  and a 
p u b l i c  r e c o r d  o f  p e r r l i t s t  c e r t i f i c a t n s r  . l e c l a ra t i ons .  c l a i r - s  
c f  e x i s t i n c  r i g h t s *  s p > l i c a t i o n s r  and o t h e r  aocuments f i l e d  
i n  i t s  o f f i c e  under  t h i s  chap te r ;  

(4)  c o o p e r a t e  w i t h t  a s s i s t *  a d v i s ~ .  and c o o r d i q z t c  
p l a n s  and a c t i v i t i e s  w i t h  t h e  f e d e r a l ,  s t a t - +  a n 3  l o c a l  
agenc ies  il l ~ a t t e r s  r e l a + i n q  t o  t h i s  c h a p t e r ;  

( 5 )  upon r e q u e s t  by any pe r son *  coope ra te  w i t h ,  
a s s i s t ,  and a d v i s e  t h a t  pe r son  i n  r a t t e r s  p e r t a i n i n q  t o  
measur ina  r a t e r  o r  f i l i n g  d e c l a r a t i o n s  w i t h  t h e  d e F a r t r e n t  
o r  c l a i m s  o f  e x i s t i n q  r i g h t s  w i t h  a d i s t r i c t  c o u r t  under  
t n i  s  chdp te r  . 

Cotrpi1er.s Lomments 
19U1-&rndmg~);t; Added " Sub jec t  t c  t h e  pouers  -3nd d u t i e s  

o f  t h e  suprome c o u r t  under  3-7-204- t o  ( 1 ) -  
E f f g ~ ~ i y f - Q d f ~  S e c t i o n  1 1 1  Ch. 2681 L-  1 9 8 l * . p r o v i d e 4 :  

" T h i s  a c t  i s  e f f e c t i v e  on passaqe and i i p p r o ~ 3 l . ~  Approved 
A p r i l  3. 1 Q P 1 -  

~5=2=Ul~,Ena~d,n~u~~s~~nePuiisst ( 1 )  The b o a r d  may 
p r e s c r i b e  f ~ e s  o r  s e r v i c e  charqes  f o r  3ny p u b l i c  s e r v i c e  
r e n d e r e d  by  t h e  d e p a r t n e n t  under  t h i s  c h a p t e r *  i n c l u d i n q  
f e e s  f o r  che f i l i n n  o f  a p p l i c a t i o n s  o r  f o r  t h e  i s suance  of 
p e r m i t s  and c e r t i f i c 3 t e s -  There s h a l l  he n c  f e e s  f u r  t h e  
f i l i n c  o f  3 e c l a r a t i o n s  o r  f o r  any a c t i o n  taken b y  t h e  
depar tment  ~t t h e  r e q u e s t  o f  t h e  wa te r  j u d s e  r f o r  t h ?  
i s sbance  o f  c e r t l f i c 3 t e s  o f  e x i s t i n q  r i q h t s .  

( 2 )  Tke b o a r d  may adop t  r u l e s  necessary  t o  i ap l emen t  
and c a r r y  o u t  t h e  purposes  and p r o v i s i o n s  o f  t h i s  chap te r .  
These r u l e s  may i n c l u d e  b u t  a r e  n o t  l i m i t e d  t o  ru1t .s  t o :  

( a )  ocve rn  t h e  i s suance  and t e rms  o f  i n t e r i m  p e r s i t s  
a u t h o r i r i n c  an a p p l i c a n t  For a r e q u l a r  p o r s i t  u ? - - f ~ r  t h i s  
c h a p t e r  t o  b e g i n  a p p r o p r i a t i n q  wa te r  i rnmediat? ly ,  7end ino  
f i n a l  app rova l  o r  d e n i a l  by t h e  f epa r tmen t  o t  t h e  
a p p l i c a t i o n  f o r  a r e o u l a r  p e r m i t ;  

( b )  r e q u i r e  t h e  owner o r  o o e r a t o r  o f  d o p r o s r i a t i o n  
f a c i l i t i e s  t o  i n s t a l l  ?+nd m a i n t a i n  s u i t 3 b l e  c a n t r o l l i n n  and 
measur ing  c e v i c e s ~  e x c e p t  t h a t  t h e  b o a r d  m3y nat  r e q u i r e  3 

meter  on a water  w e l l  o u t s i d e  o f  a c o n t r o l l e d  . ; roundw3+~r 
a r e a  o r  p r o ~ o s e d  c o n t r o l  1  ed q rounaw3te r  a rea  u n l e s s  t h e  
maximum y i e l d  o f  t h e  w e l l  i s  i n  ~ x c + s s  o f  LOO q a l  l o n s  a 
m inu te ;  

( c )  r ? u u i r e  ttbe owner o r  g p e r a t o r  at a p p r u g r i s t i o n  
f a c i l i t i e s  t o  r e p o r t  t o  t h e  d e ? a r t c s n t  t h e  r e ? d i n ? s  o f  
measur ing  d e v i c e s  a t  reasonable i n t e r v 2 l s  and ro f i l 5  
r e p o r t s  on 3ppropr i .3 t ions ;  and 

( d )  r e , l u l a t e  t h e  c o n s t r u c t  ion. use r  and s-al  i ny  o t  



w e l l s  t o  p r e v e n t  t h e  waste, con tam ina t i on r  o r  p o l l u t i o n  o f  
qroundwater. 

( 3 )  The board  s h a l l  adopt r u l e s  p r o v i d i n g  f o r  and 
qovern ing  tat rporary emerqency app rop r ia t i ons ,  w i t h o u t  p r i o r  
a p p l i c ~ t i o c i  f o r  a 'permit, necessary t o  p r o t e c t  l i v e s  o r  
pror jer ty .  

H i s t o r b :  6nr S ~ C -  5 9  Ch- 452, L O  1973; amd. Sec. 1, 
Cn. 233,  L. 1974; amd. Sec. 29 Ch. 4 8 5 9  LO 1975; R-C-M. 
1947, P.9-9c.9; dad. Sec. 1, Ch. 2929  L -  1979; amd. Sec. 31, 
Ch- 697, L O  1979- 

& ~ = Z = l l % r , - e ~ W n i i ~ o d ~ a ~  (1) If t h e  departwent 
a s c e r t a i n s *  by a  means reasonably cons idered s u f f i c i e n t  by 
i t*  t h a t  a person i s  * a s t i n 9  water, u s i n g  water  un law fu l1  ye 
o r  p r e v e n t i n q  water f rom moving t o  anothsr  person hav inq  a  
p r i o r  r i g h t  t c  use t h e  same. i t  may p e t i t i o n  t h e  d i s t r i c t  
c o u r t  supe r v  i s  i nq t h e  d  i s t r  i b u t  i o n  of water aaonq 
a p p r o p r i a t o r s  f rom t h e  source to:  

( J )  r e g u l a t e  t h e  c o n t r o l  1  i nr3 works o f  an a p p r o p r i a t i o n  
as m a y  be necessary t o  p reven t  t h e  was t i ng  o r  u n l a w f u l  use 
QF r i s te r  o r  t o  secure water  t o  a  persorc hav inq  a p r i o r  r i g h t  
t c  i t s  use; o r  

(b)  o rder  t h e  person was t i nq t  u n l a w f u l l y  using, o r  
i n t e r f e r i n . 9  w i t h  another 's  r i q h t f u l  use o f  t h e  water t o  
cease and d e s i s t  f rom do inq  so and t o  t a k e  such s teps  as  may 
be necessary t o  remedy t h e  waste, u n l ~ w f u l  use, o r  
i n t e r  fcrence. 

( 2 )  The department may a t t a c h  t o  t h e  c a n t r o l l i n q  uo rks  
a w r i t t e n  t io t i ce ,  p r o o e r l y  da ted and s iqned t  s e t t i n 9  f o r t h  
ti.@ f a c t  t h a t  the  c o n t r o l 1  i n q  works have been p r o p e r l y  
r e q u l a t e d  by i t? which n o t i c e  s h a l l  be l e g a l  n o t i c e  t o  a l l  
persons i n t e r e s t e d  i n  t h e  a p p r o p r i a t i o n  o r  d i s t r i b u t i o n  o f  
the water-  

( 3 )  The department say a l s o  d i r e c t  i t s  own a t t g r n e y  o r  
request  t h e  a t t o r n e y  qenera l  o r  county  a t t o r n e y  t o  b r i n q  
s u i t  t o  e n j o i n  such waste? u n l a w f u l  use, o r  i n t e r f e r e n c e -  

H i s t o r y :  En. Sec. 33, Ch- 452, L O  1473; RrC.**. 1947, 
83-897; 3n4. Sec. 3 2 9  C h r  697, L O  1379- 

B T = Z ~ U S A - - E ~ ~ - Q ~ - ~ ~ D ~ Z  Any employea o r  w e n t  of t h e  
l eoa r tmen t  a u t h o r i z e d  by  t h e  d i r e c t o r  may Enter  upon any 
l a n a  t o  c a r r y  o u t  t h e  purpose o f  t h i s  chapter, i n c l u d i n g  b u t  
n o t  1  i m i  t e o  t o  e n t r y  t o  make i nspec t  i ons  t h e  d e p a r t r e n t  
c o ~ s i d e r s  necessary o f  proposed works, source o f  water, 
l o c a t i ~ n  o f  t h e  croposad user c o n s t r u c t i o n  o f  works* and 
o t h e r  i n s a e c t i o n s  t o  a s c e r t a i n  whether o r  no t  persons a r e  
c s a p l y i n q  w i t h  t n i s  chapter. The department o r  i t s    cent 
s h a l l  g i v e  r e ~ s o n a b l 9  n o t i c e  t o  t h e  landowner o f  i t s  
i n t e n t i o n  P C  e n t e r  upon t h e  land. The depar tpent  i s  
r e s p o n s i b l 2  f o r  a c t u a l  banaqes done t o  any prooer ty .  

H i s t o r y :  En. Sec. 34. Ch- 452, LO 1973; R.C-p. 1947, 
39-693. 



B ~ = L = ~ ~ ~ ~ , L ~ ~ ~ - P S S ~ S % ~ D C B I  ( 1 )  'Ahen r e q u e s t e d  b y  t b e  
depa r tmen t *  t h e  a t t c r n e y  g e n e r a l  and t h e  coun+y a t t o r n e y s  
. i t h i n  t h e i r  r e s p e c t i v e  C o u n t i e s  s h a l l  p e r f o r m  l e q a l  
s e r v i c e s  I conduc t  l e g a l  p roceed inqs  necessa ry  t o  c a r r y  
o u t  t h e  purposes  o f  t n i s  chapter .  The depar tment  may a l s o  
employ l e q a l  counse l  t o  e n f o r c e  t h i s  c h a p t e r  an9 t o  conduc t  
p roceed  i nqs under  it. 

( 2 )  I f  an a p p r o p r i a t o r  who i s  3 c i t i z e n  o f  Ccntand 
becomes i n v o l v e d  i n  a c o n t r o v a r s y  t o  ~ h i c h  any 4"ency o f  t h e  
f e d e r a l  government o r  ano ther  s + * t e  i s  3 p a r t y *  t h e  
d e p a r t ~ e n t  m a y  i t -  i t s  d i s c r e t i o n  i n t e r v e n e  a s  a p q r t y  o r  
o r o v i d p  necessa ry  l e q a l  assistants t o  t h e  c i t i z e n  o f  
Xontana. 

t i i s t 3 r y :  En, Sec. 359 Ch. 4529 L. 1973; -:scl. Sec. 99 

Ch. 4679 L o  1977; R.C.Y. 1'-?47* 99-899- 

n r ~ z = l z r ~ ~ A r l m i o i s ~ r ~ i i ~ ~ , , - n ~ ~ r ~ ~ a i n ~ s ~  Thc Yontana 
4dmi n i  s t r . 3 t i v e  Proceddre  Ac t  r,overns a d m i n i s t r a t i v e  
p r o c ~ e d i n c j s  conductec, unr ler p a r t s  1 t h r o u q h  4 o f  t h i s  
chap te r9  excpp t  t h a t  +he cntrmon l aw  and s t a t u t q r y  r u l e s  o f  
ev t  dence s h a l l  app1 y on1 y  upon s t  r p u l a t  i o n  o f  a l l  o a r t i e s  t o  
a  proceet l  i nq. 

H i s t 2 r y :  En- Sec. 36, Ch. 4'529 L O  1973; amd. Sec .  1 7 9  

Ch. 4859 L O  1975; dm?. S E C .  Ch. 6 L. 1977; R . C . V .  
19479 R 9 - t - l i ! 0 .  

h2~Zzl2Zi-,Ern~ltics~ S person  nhc v i o l a t e s  o r  r e f uses  
o r  ner; l rcts t o  contpl y  w i  t 3  q5-2-3019 t35-2-{+02 (1) and 
R 5 - 2 - 4 0 3 ( 3 ) ~  any c r d e r  o f  t h ~  d e p a r t r n ~ n t t  o r  any r u l e  o f  t h e  
h o a r d  i s q u i  1  t y  o f  a a~ssdem-anor. 

H i s t o r y :  En. S f c .  379 Ch- 4529 L a  1973; 9 . C . " .  19479 : 
es-a-101. 

&lzZ=1Ll~--Pfnasi4-~t-fee~--~nd~~r:s~alli Fxce ; t  3 s  
c r o v i d c d  cn .15-2-174~ a1; fees  an3 p 9 r a l t i a s  c o l l e c t ~ d  under  
t h i s  chap*-:r s t t a l l  0e d ~ p o s i t e d  i n  t h e  s t a t e  q-nc>ral  fund. 
A l l  p e n z l t r * ? ~  o r  f i n < > $  impose$ by any radrt f o r  ~1 v i c l a t i o n  
o f  t h i s  Chapter  5.721 1  b n  d e p c ~ l  t eT I  i-) t h e  q o n o r t l l  f o n d  o f  
t h e  coun t y  w7er- t h e  c o u r t  p r e s i d e s  and s h q l l  k t  dis[)@Sed o f  
i n  t h e  saxie manner as dny o t h e r  p e n a l t y  o r  f i n e .  

t i i s t ~ r y :  En. S E C .  3 8 1  Ch. 't519 L.  1973; P.C.V. 1947* 
89-2-192. 

B l z Z r l ~ 4 ~ - - E e ~ ~ - - f ~ L ~ ~ e n ~ i ~ ~ ~ m e ~ ~ ~ ~ - i ~ ~ d ~ L - ~ $ d L ~ ~ ~ ~ i 2 a  
(1) r l h ~ n ~ v r * r  the  r fep . - r tmr t~ t  d~tern; i r )c :s  t h a t  t h e  f i l i n y  o f  an 
app l  i c a t i o n  ( o r  a c o a ? : i n a t i o n  o f  ~ o 2 l  ; c a t i o n s )  f.?r a p e r m i t  
o r  aFi ' r?va l  unoer  t h i s  chap te r  r e q u i r e s  t h e  r ) r o p a r s t i o n  o f  
an envir011~lt-ntr !1 iw?dc t  Statement  as p r e s c r i b e d  hv t h e  
Montana Env i r onmen ta l  P o l i c y  Ac t  and t h e  a n p l i c a t i c n  ( o r  
c o m ~ i  n a t  i o n  o f  a p p l  i c a t i o n s )  i n v c l v e s  t h e  use o f  10100a.: o r  



more a c r e- f e e t  o e r  year  o r  15 o r  *o re  c u b i c  f e e t  ner  s ~ c o f i d  
o f  u a t e r t  t h o  a p p l i c m t  s h a l l  pay t o  t h e  departw.ent t h e  fee 
p r e s c r i b e d  i n  t h i s  sec t i on .  The depar tment  s h a l l  n o t i f y  t h e  
a p p l i c a n t  i n  w r i t i n s  u i t h i n  30 days of r e c e i p t  o f  a  c o r r e c t  
and comple te  a p p l i c a t i o n  ( c r  a  c o m b i n a t i o n  o f  a p p l i c a t i o n s )  
i F i t  d e t e r s i n e s  t h a t  an  env i r anmon ta l  i m ~ a c t  s t a temen t  and 
f e e  i s  requ i red .  

( 2 )  Upon n o t i F i c a t i o n  by  t h o  depar tment  under  
s u b s e c t i o n  ( 1 ) ~  t h e  d p n l i c a n t  s h a l l  cay a f e p  based upon t h e  
e s t i m a t e d  c o s t  o f  c o n s t r u c t  i n q ~  r e p a i  r i n o t  Jr c h  l n q i  n q  t h e  
a p p r o p r i ? t i o n  and d i v e r s i o n  f ~ c i l i t i e s  as h e r e i n  p rov ided .  
The waxilnuin Fee t h a t  sF la l l  se p a i d  t o  t h e  dupart l i l t 'nt  r a y  n o t  
exceed t h e  fees  s e t  f o r t h  i n  t h e  f c l l o u i n q  d e c l i n i n q  sca le :  
1L a f  t h e  e h t i f r a t e d  c o s t  up t o  f l  n i l l i o n ;  p l u s  15 o f  t h e  
e s t i m a t e d  c a s t  ove r  91 m i l l  i o n  and up t o  5 2 0  m i l l  i on ;  p l u s  
l / Z  o f  1% o f  t h e  e s t i m a t e d  c o s t  ove r  $20 m i l l i o n  and up t o  
$100 m i l l i o c ;  p l u s  1/4 o f  I f  o f  t h e  e s t i m a t e d  c o s t  o v e r  s100 
a i l l i c n  dnd u t  t o  $300 m i l l i o n ;  p l u s  1 / B  o f  I t  of  t h e  
e s t i m a t e d  c o s t  over  $300 w i l l i o n .  The f e e  s h a l l  be  
d e p o s i t e d  i n  t h e  earmarked revenue f und  t o  be  used  b y  t h e  
depar tment  o n l y  t o  comply w i t h  t h e  Pontana Env i r onmen ta l  
P o l i c y  Ac t  i n  c o n n e c t i c n  w i t h  t h e  a p p l i c a t i o n ( s ) .  Any 
amounts p a i d  by t h e  a p p l i c a n t  b u t  n o t  a c t u a l l y  expended by 
t h e  depar tment  s h a l l  be  r e f u n d e d  t o  t h e  a p p l i c a n t .  

( 3 )  T k e  depar twent  and t h e  a p p l i c a n t  may de te rm ine  by  
aqreemen+ t h e  e s t i m a t e d  c o s t  o f  any f a c i  1  i t y  f o r  purposes  o f  
comput ing  t h z  aaount o f  t h e  f e s  t o  be p a i d  t o  the depar tmsnt  
k y  t h e  a p p l i c a n t .  The d e p a r t v e n t  ,may c o n t r a c t  w i t h  an 
ap?l i c a n t  f s r :  

( a )  t h e  development o f  i n f o r m a t i o n  by  t h e  a p p l i c a n t  o r  
a t h i r d  ? a r t y  on b e h a l f  o f  t h e  depar tment  and t h e  a p p l i c a n t  
c o n c e r n i n g  t h e  env i r onmen ta l  imaac t  o f  any proposed a c t i v i t y  
under an app 1 i c a t  i on; 

(b) t h e  d i v i s i o n  o f  r e s p o n s i b i l i t y  between t h e  
depar tment  and an a p p l i c a n t  f o r  s u p e r v i s i o n  o v e r *  c o n t r c l  
o f *  and payzen t  f o r  t h e  development o f  i n f o r m a t i o n  b y  t h e  
appl  i c a n t  c r  a t h i r d  p a r t y  on beha l  f o f  t h e  d e p a r t r e n t  and 
t h e  a p p l i c m t  under  any such c o n t r a c t  o r  c o n t r a c t s ;  

( c )  t h e  use o r  nonuse o f  a f e e  a r  qny p a r t  t h e r e o f  
p s i d  t o  t h e  depar tment  by an app l  i can t .  

(4 )  Cny payments made t c  t h e  aepa r t&en t  o r  3ny t h i r d  
p a r t y  by an a p p l i c a n t  under  any such c o n t r a c t  o r  c o n t r a c t s  
s h a l l  be c r e d i t e d  a g a i n s t  any fee t h e  a p p l i c a n t  must pay 
hereunder.  The d s p a r t c e n t  and t h e  s p ~ l i c a n t  may aqree  on 
a d d i t i o n a l  c r e d i t s  a g a i n s t  t h e  fee  f o r  env i r onmen ta l  work 
pe r f o rmed  by t h e  a p p l i c a n t  a t  t h e  a p p l i c ? n t a s  own expens*. 

( 5 )  Yo f e e  as p r e s c r i b e d  b y  t h i s  s e c t i o n  may be 
assessed sc:dinst an a p p l i c a n t  f o r  a  p e r m i t  r app rova l  i f  
t h e  a p p l i c a n t  has a l s o  f i l e d  an a p p l i c a t i o n  f o r  a 
c e r t i f i c a t e  o f  env i r onmen ta l  c o m p a t i b i l i t y  o r  p u b l i c  need 
pursuant:  t o  t h e  Montana F!ajor F a c i l  i t y  S i  t i n q  A C t r  and t h e  
a p p r o p r i 3 t i o n  o r  use o f  wa te r  i n v o l v e d  i n  t h e  a p p l i c a t i o n ( s )  
f o r  p e r m i t  o r  a9prova l  has  been o r  w i l l  be s t u a i e d  b y  t h e  
depar tment  ~ u r s u a n t  t o  t h a t  act. 

(6 )  Th i s  s e c t i o n  s h a l l  a p p l y  t o  a l l  a p p l i c a t i o n s t  
pend ing  o r  h e r e i n a f t e r  f i l e d *  f o r  w h ~ c h  t h e  d e p 3 r t r e n t  has 



n o t *  as o f  A p r i l  99 19759 commenced w r i t i n q  an  env i r onmen ta l  
impac t  s t a temen t -  T h i s  s e c t i o n  s h a l l  n o t  a p p l y  t o  any 
a p p l i c a t i o n *  t h e  fee  f o r  wh i ch  wou ld  n o t  exceed S 2 ~ 5 0 0 -  

(7)  F a i l u r e  t o  s u b m i t  t h e  f e e  as  r e q u i r q d  by  t h i s  
s e c t i o n  s h a l l  v o i d  t h e  a p p l i c a t i o n ( s ) ,  

( 8 )  The depar tment  may! i n  i t s  d i s c r e t i o q *  r s l y  upon 
the e n v i r o n s e n t a l  s t u d i e s *  ~ n v c s t i g a t i o n s ~  r e p o r t s *  and 
assesssen ts  made by any o t h e r  s t a t e  agency o r  any person*  
i n c l u d i n a  4ny  app l  i c a n t r  i n  t h e  p r e p a r a t i c n  o f  i t s  
e n v i  ronaiente l  impac t  s ta tement ,  

H i s t o r y :  En- 89-5-10202 by Sec- IT Ch- 3569 L -  1975; 
amdo Sec. I* Ch- 1179 L O  1977; R0C.M- 19477 89-8-102-20 

E ~ _ S E c o Y e ~ ~ - - p f ~ ~ ~ , , f e f i t , f u ~ ~ ; ? ~ e x ~ l i ~ ~  
Oarfy. If a f i n a l  d e c i s i o n  o f  t h e  deoar tment  on an 
a p p l i c a t i o n  f o r  a  p e r m i t  i s  appea led  t o  d i s t r i c t  c o u r t *  the 
d i s t r i c t  c o u r t  s h a l l  award t h e  p r e v a i l i n q  p a r t y  r easonab le  
a t t o r n e y  f e e s -  

H i s t o r y :  En- 69-3-100-1 by  Sec. 1 1 9  Ch. 4 1 t . r  L o  1977; 
R-CoW. 19479 89-P-100-10 

B l r k U l ~ ~ A ~ r ~ i ~ n ~ ~ r _ r h n n o e - 9 f - h ~ n t ~ ~ s ~ u ~ ~ f ~ o a m a ~  
(1) A l l  a p p l i c a t i o n s  f o r  t h e  change o f  name o f  any 
wa te r cou rse  o r  n a t u r a l  Source O f  wa te r  s u p p l y *  i n c l u d i n q  
~ a t d r a l  s t r?ams* d r y  c o u l  eesT spr  inqs. l a k e s *  r i v e r s .  o r  
c r e e k s  b h i c h  1  i e  w h o l l y  w i t h i n  t h e  1  i m i t s  o f  one c o u n t y  r u s t  
be made t o  the d i s t r i c t  c o u r t  o f  the c o u n t y  where the  
wa te r cou rse  o r  o t h e r  n a t u r a l  sou rce  o f  wa te r  s u 9 f i l y r  t t i , ?  
name of u P i c 0  i s  p ropcsed  t o  be chanqed. c r  scme r a r t  
t h e r e o f  i s  s i t u a t e d .  The r e t i t i o n  mkst st3to i n  < ~ r ' i n - r y  2n.i  
conc i se 1 anquaqe: 

( a )  2 d e s c r i c t i o n  o f  t h e  u a t l r c o u r s e  o r  o t h - r  n a t u r a l  
sou rce  o r  k a t s r  s u p p l y *  t h e  nave o f  wh ich  i s  p r~ ; /c~sec !  t c  he 
ciran?edr i " e n t i  t y i n g  t h e  saae as  near  a s  may be by n a t u r : ~ l  
nonusent  s ; 

( b )  t h e  p r e s e n t  name o f  t h e  strndrn o r  o t h e r  n a t u r 3 l  
sou rce  c;F water  supp l y  and t h e  name t o  d h i c b  t h e  p a t i t i o n e r s  
d e s i r e  the s m e  t o  5e changed* t o q - t h e r  w i t h  t h e  r?asons  f c r  
t h e  d e s i r e d  chanqe o f  name; 

( c )  t h e  names o f  a l l  ve r sons  o r  c o r p o r a t i o n s  ownin:! 
r e a l  estate a b u t t i n q  upon o r  wa te r  r i q h t s  uqon t e e  same 
whose t i t l e s  appear o f  r e c o r d  i n  t h e  c f f i c e  o f  the coun ty  
c l e r k  and r e c o r d e r  i n  t he  coun t y  i n  wh ic t l  t h e  wa te r cou rse  o r  
o t h e r  c a t u r  31 source  o f  wa te r  s u p p l y *  o r  some p a r t  t h e r e o f .  
i s  s i t ua ted .  

( 2 )  The p e t i t i o n  must be s i q n e d  3y n o t  l e s s  t h a n  12 
owners o f  r e a l  p r o p e r t y  a b u t t i n q  upon s a i d  wa te r cou rse  o r  
o t h e r  n a t u r " 1  source  of wa te r  s s p p l y  o r  owning wate r  r i q h t s  
upon t h e  s m e -  

( 3 )  The i n s u f f i c i e n c y  o f  t h e  ~ e t i t i o n  i n  any o f  t h e  
above r e s p e c t s  s h a l l  n o t  be h e l d  t o  d e f e a t  t h e  j u r i s d i c t i o n  
o f  t h e  c o u r t .  



H i s t o r y :  En. Sec. I* Ch- 1 0 l r  Lo 1911; re-en-  See. 
996i1 ?.C.v. 1921; re-en. Sec. 99601 R - C - k i .  1735; RIC.~. 
1947, 53-100-6. 

~ 1 = 2 ~ U ~ , , I ; b a n o e - ~ f ~ a ~ e r r r u r r ~ e ~ ~ ~ z s ~ I r h l i ~ ~ n e f i r ~  
Uhen such ~ e t i t i o n  i s  f i l e d  i n  t h e  d i s t r i c t  c o u r t *  t h e  c o u r t  
o r  t h o  j u l q e  t h e r e o f  s h a l l  d e s i q n l t e  some newspaper o f  
qene ra l  c i r c u l a t i o n  i n  t h e  c o u n t y *  such a s  i s  'nost l i k e l y  t o  
l i v e  d l 1  p ; r t i e s  i n t f . r e s t e d  n o t i c e  o f  t h e  p roceed i t i q s *  and 
s h a l l  o r d e r  t h a t  n o t i c e  b e  p u b l i s h e d  t h e r o i n  as h e r e i n a f t e r  
p r o v i d e d *  and i n  h i s  d i s c r e t i o n  he  may r e q u i r e  any o t h e r  and 
f ~ r t h e r  n o t i c e  t h a t  t o  h i p  may seem reason3b le  2nd s h a l l  f i x  
3 t i m e  a t  i t h i c h  3 b j e c t i o n s  t o  t h e  g r a n t i n g  o f  t h e  o e t i t i c ?  
f o r  the fhanqe o f  name s h a l l  bc heard. 4 copy o f  t h e  
p e t i t i o n *  t a g e t h s r  w i t h  a  n o t i c e  o f  the t i m e  s e t  fgr h e j r i n q  
o b j s c t i c n s  t h e r e t o *  s h a l l  be  p u b l i s h e d  i n  t h e  newspaper 
d e s i ~ n a t e d  b y  t h e  c o u r +  o r  j udqe  f o r  t h a t  ou rpose  a t  l e a s t  
once a week f o r  4 s u c c e s s i v e  ueeksr  and such o t h e r  ~ n d  
f u r t h e r  n o t i c e  o f  t h e  p r c c e e d i n q s  s h a l l  be l i v e n  as t h e  
c o u r t  Jr juace m3y i n  h i s  d i s c r e t i o n  r e q u i r e .  

H i s t o r y :  En. Ssc. 2 1  Ch- 101. L. 1911; re- en-  S ~ C -  
9 9 6 7 ~  7.C.::. lQ21 ;  re-en. Sec- 99699 9-COY. 1935; R*C-P. 
194 '7~  93-1C3-7- 

btii=2=112~--Ibanor-nf,~Lnrmursn,~nrcr--=~-_hs:arin~ r t  
t h e  t i m e  s e t  f o r  b e a r i n g  o r  a t  any t i m e  q r i o r  t h e r e t o *  
o b j e c t i o n s  n ? y  bc f i l e d  by any p e r s o n  ~ h o  c?nr i n  such 
o b j e c t i o n s 7  shcw t o  t h e  c o u r t  o r  judge good reasgn  a o a i n s t  
such chanqe of nane, The a o p l i c a t i o n  and t h e  o b j e c t i o n s  Rus t  
be h e a r d  a t  such t i m e  as t h e  c o u r t  o r  j udye  r a y  ap9o in t .  On 
h e a r i n ? *  +?? c o u r t  o r  j u d q e  may exsw ine  on  o a t k  any o f  t h e  
p e t i t i o n e r s *  r e m o n s t r a n t s *  ~ b j e c t o r s *  o r  o t h e r  pe r sons  
t o u c h i n q  t h e  z p p l i c a t i o n  3nd may r a k e  an o r d e r  cbang ino  t h e  
nane o r  d i s m i s s i n q  t h e  a p p l i c a t i o n  as t o  t h e  c o u r t  o r  j udge  
way seer r i g h t  aqd p r o ? e r -  

h i s t o r y :  En. Sec. 39 Ch. 101, L. 1qI1;  re- en* SEC. 
5 9 7 0 ~  R.C.'4 .  1921; re-en. Scc- 99709 R.C.?. 1935; Q.C.:*. 
19479 93-103-8. 

~ I = Z = ~ ~ A - , L ~ ~ ~ ~ ~ - Q ~ ~ ~ ~ ~ ~ K S Q U U ~ : - ~ ~ Q E ~ O L - L G - ~ ~  
EiJ.ed,hlitblnunky,rlerkr If t h e  chanqe o f  name n.? >Teered*  a 
cclpy o f  t n ~  j u d q m e n t ~  d u l y  c e r t i f  ieC by  t h e  c l e r k  o f  ?be 
c o u r t *  s h a l l  be f i l e d  w i t h  t h e  c o u n t y  c l e r k  and r e c a r d e r  o f  
t h e  c o u n t y  i n  wh i ch  t h e  wa te r cou rse  c r  o t h e r  n a t u r a l  source  
o f  h a t e r  s u p o l y  i s  s i t u a t e d *  and the c l e r k  o f  t h e  c o u r t  
sc la l l*  a n n l l a l l v *  i n  t h e  month o f  Janua ry *  m k e  a r e t u r n  t o  
t h e  o f f i c e  o f  t h e  s e c r e t a r y  c f  s t a t e  o f  a l l  chanqes o f  n-MeS 
m d < e  i n  t h o  d i s t r i c t  c d u r t  o f  h i s  coun t y  under  t h i s  sec t i on .  

H i s t o r y :  En. Sec. 4 9  C h *  l O l *  L. l o l l ;  re-en. Sec. 
94719 R.C.P. 1921; re-en. Sec. 9971T 4.C.Y. 1935: R o C O ~ .  
15479 93-190-90 



A d j u d i c a t i o n  o f  H a t e r  R i q h t s  

Compi le r ' s  Comments 
H i r & n r i s s s f - B m a l e d - S ~ s k i ~ ~ z i  
j j f i = Z = Z Q l r  En. Sec. 6 r  Ch. 4521 L. 1973; A - C - f i r  1 9 4 7 ~  

89-370. 
B I = Z z a Z *  En. Sec. 7~ Ch. 4 5 2 ~  L. 1973; ?.c.V. 1 9 4 7 ~  

89-87 1 
fis=2=Ma1 Fn. Sec. 8r  Ch. 4529 L. 1973; amd. SQc. I* 

Ch. 2659 L. 1974; aad. Sec. 3r Ch. 4357 L O  1975; R O C I F -  
19479 89-8720 

35=Z=a4r  En. Sec. 99 Ch. 4 5 2 ~  L. 1973; asd. Sec. 4 9  

C h o  4859 Lo 1975; S.Co'4- 19479 69-8730 
B k Z = a Z ,  En. Sec. 109 Ch. 4 5 2 ~  L O  1973; amd- Sec. 5 1  

Ch. 485r Lo 1975; A-C-hi. 19479 89-874. 
f12=2=mr En. 5ec. 11. Ch. 452, L. 1977; a ~ d -  Sec. 6 .  

Ch. 4851 L. 1975; amd. Sec. 27 Ch. 4169 L- 1977; P.q.V. 
1 9 4 7 ~  8~-a75 .  

B Z = Z = u 1 *  En. Sec. 1 2 ~  Ch. 4521 L O  1973; ama. Sec. 79 
C h -  4 8 5 ~  Lo 1975; k-C.H- 1947- 89-8760 

fis=Z=&Er En. Sec. 139 Ch. 4571 LI 1973; amd. Sec. 3 t  
Cho 4169 Lo 1977; 9.C.w. 19479 89-877. 

83=Z=a2. En- Sec. 149 Chr 4529 L. 19733 RICIH. 1 9 4 7 ~  
89-878- 

Blzlraqr En. SeC. 15r Ch. 4529 L *  1973; R ~ C ~ r *  1947r 
89-879. 

3 ~ = 2 = h l 1 1 - - e ~ t i t L ~ n - e y Y a i t ~ ~ n ~ r ; Y ~ e ~ f : ~ a 1  Within 20 days  
a f t e r  May 119 19791 t h e  s t a t e  o f  Montana upon r e l a t i o n  o f  
t h e  a t t o r n e y  gene ra l  s h a l l  p e t i t  i cn t h +  Yontacia supreme 
c o u r t  t o  r e q u i r e  a l l  p9 r scns  c l a i m i n q  a r i q h t  w i t h i n  a wate r  
d i v i s i o n  t o  f i l e  a c l a i m  o f  t h e  r i q h t  as g r o v i d e d  i n  
85-2-2210 

H i s t o r y :  En. Set. ~ C T  Ch, 6979 L O  1979. 

e l r r ~ n r r .  Subsec t i on  ( 1 )  o f  sec. IT Ch. 697. L O  19799 
p rov ided :  " [Th i s  a c t ]  amends t h e  Hontanz Ha te r  Use ~ c t  t o  
e x p e d i t e  and f a c i l i t a t e  t h e  a d j u d i c a t i o n  o f  e x i s t i n q  wate r  
r i qhts." 

C d i f & d t i ~ n ~  Sec. 3 5 9  Chr 697, LO 19799 p rov i ded :  " ( 1 )  
S e c t i o n s  1 t h r o u g h  10 o f  t h i s  a c t  a r e  i n t e n d e d  tc be 
cod i  f i e a  as an i n t e q r a l  p a r t  o f  T i t l e  39 and t h e  z r a v i s i o n s  
c o n t a i n e d  i n  T i t l e  3 a p p l y  t o  t h i s  act. 

( 2 )  S s c t i o n s  11 t h r o u g h  27 a r e  i n t e n d e d  t o  b~ c o d i f i e d  
as an i n t e q r a l  p a r t  o f  T i t l e  859 c h i t p t ~ r  2, p a r t  29 and the  
p r o v i s i c n s  c o n t a i n e d  i n  T i t l e  A 5 9  c h a p t e r  21 a p p l y  t o  t h i s  
a c t  . 

( 3 )  I f  t h e  p r o v i s i o n s  o f  t h i s  a c t  a re  n o t  c o d i f i e d  3s 
s t a t e d  above* t h e  code commiss ioner  s h a l l  3cd t c  t h e  %CAI i f  
necessary*  s t a t u t o r y  lanquaqe t o  convey t h e  i n t e n t  o f  t h i s  



sec t  i on-" 
Because o f  rearranqement o f  t h e  new m a t e r i a l *  Ch- 697 

i s  now c o d i f i e d  i n  T i t l e  3* chapter  7; T i t l e  0 5 r  chap te r  2 9  
p a r t s  t and 7; and 2-15-212. 

Ef fg$Li~e ,daLh  "This a c t  i s  e f f e c t i v e  on passaqe and 
a p p r o ~ a l . ~  kpproved May 119 1979. 

S e ~ S L a h U i ~ y ~  Sect ion  3 6 9  Ch- 697, L O  19791 was a  
s e v e r a b i l i t y  sect ion.  

8 1 = Z ~ Z ~ , - Q f r l e r h ~ - , n u ~ ~ ~ e ~ - , r ~ ~ ~ ~ ~  ( 1 )  The Montana 
supreme c o u r t  s h a l l  w i t h i n  10 days o f  t h e  f i l i n q  o f  t he  
p e t i t i o n  by t h e  a t t o r n e y  qeneral  i ssue  an o rde r  t o  f i l e  a 
s ta teaen t  o f  a c l a i m  o f  an e x i s t i n q  water r i g h t  i n  
substant  i a l l  y  t h e  f o l l o w i n g  form: 

"UATER RIGHTS ORDER 
FAILURE TO FILE A CLAIM P S  RFQUIRED DY LAW WILL RESULT 

I N  A COYCLUSIVE P4ESUHPTION THAT THE WATER RIGHT OR C L I I E E O  
HATZR RIGHT H A S  FEEN AEANOChED- ( T h i s  i n t r o d u c t o r y  sentence 
s h a l l  be p r i n t e d  i n  n o t  l e s s  than 12- point  bo ld face  type.) 
Th is  o rde r  i s  n o t i c e  o f  commencement o f  procedures f o r  t h e  
qeneral  a d j u d i c a t i o n  of e x i s t i n q  r i q h t s  t o  t h e  use o f  water 
and o f  t h ~  requirement t o  f i l e  a  c l a i m  f o r  c e r t a i n  e x i s t i n q  
r i g h t s  t o  t h e  use o f  water*  Every person* i n c l u d i n q  b u t  n o t  
l i m i t e d  t o  an i n d i v i d u a l *  p a r t n e r s h i p *  a s s o c i a t i o n *  p u b l i c  
o r  p r i v a t e  c o r p o r a t i o n *  c i t y  o r  o t h e r  a u n i c i p a l i t y *  county*  
s t a t e  agency o r  t h e  s t a t e  o f  Montan,at and f e d e r a l  agency o f  
the U n i t e d  Sta tes  o f  America on i t s  own b e h a l f  o r  as t r u s t e e  
f o r  any I n d i a n  o r  I n d i a n  t r i b e ,  a s s e r t i n g  a  c l a i m  t o  an 
e x i s t i n q  r i q h t  t o  t h e  use c f  water a r i s i n q  p r i o r  t o  J u l y  IT 
19739 i s  oraered t o  f i l e  a  statement o f  c l a i m  t o  t h a t  r i q h t  
w i t h  t h e  d2par tnent  no l a t e r  t han  June M T  1983. Claims f o r  
s tock  and i n d i v i d u a l  as opposed t o  munic ipa l  domestic uses 
based uoon inst -ream f low o r  groundwater sources are  exempt 
from t h i s  requirement; however* c l a i m s  f o r  such uses may be 
v o l u n t a r i l y  f i l e d *  Claims f i l e d  w i t h  t h e  department i n  t h e  
Powder R iver  b a s i n  i n  a  d e c l a r q t i o n  f i l e d  pursuant  t o  t h e  
order  o f  t h e  department o f  n a t u r a l  resources and 
conservat ion  or  a d i s t r i c t  c a u r t  i ssued pursuant  t o  sec t i ons  
b and 9 o f  Chapter $ 5 2 ~  Laws o f  19739 o r  under s e c t i o n s  3 
and 4  of Chapter 4551 Laws o f  1975, a r e  a l s o  exempt, 

For f u r t h e r  in format ion ,  c o n t a c t  t h e  department o f  
n a t u r a l  resources an4 conserva t i on*  Helena* Hontanat f o r  a 
capy o f  t h e  law and an e x p l a n a t i o n  o f  it." 

( 2 )  Upon p e t i t i o n  o f  t h e  a t t o r n e y  genera l *  t h e  Montana 
supreme c o u r t  s h a l l  i ssue t h e  o rde r  c a l l e d  f o r  i n  subsect ion  
( 1 )  w i t h  a sho r te r  c l a i m  f i l i n q  p e r i o d  o f  n o t  l e s s  than 1 
year*  s u b j e c t  t o  ex tens ion not beyond June 3 0 ~  1 9 8 3 ~  by  t h e  
Montana supreme c o u r t  upon p e t i t i o n  of  the  a t t o r n e y  genera l *  
i n  those bas ins  o r  subbasins where s t a t e  a d j u d i c a t i o n  
j u r i s d i c t i o n  i s  be ing  o r  i s  l i k e l y  t o  b e  chal lenqed- 

H is to ry :  En* Sec. 16, Ch. 6979 L. 1979. 

B ~ r 2 & 2 ~ - , & ~ f i ~ ; e , n f ~ p r d f : ~ ~  To assure t h a t  a l l  persons 



who a3y c l 3 i m  an e x i s t i n q  water r i q h t  a r e  n o t i f i e d  o f  t h e  
requirement t o  f i l e  a  c l a i m  o f  t h 3 t  r i q h t *  t h e  3ontana 
supreixe c o u r t  s h a l l  q i v e  n o t i c e  o f  t h e  order  as fellows: 

(1)  It s h a l l  cause t h e  o r d e r *  p r i  n t e l  i n  n o t  l e s s  than 
10- point  t ype*  t o  he p laced  i n  a  p r o v i n e n t  and conspicuous 
p l a c e  i n  a l l  d a i l y  newspapers o f  t h e  s t a t e  and i n  a t  l e a s t  
one newspaper pub l i shed  i n  each county o f  t h e  s t 3 t e  w i t h i n  
30 days a f t e r  t h e  Yontana supreme c o u r t  o rder  as p rov ided  i n  
85-2-212 and i n  A p r i l  o f  1 9 8 0 ~  1981. 1982, and 1983- 

( 2 )  It s h a l l  cause t h e  o roe r *  i n  d r i t i n u *  t o  be p laced 
i n  a  FrOfflinent and conspicuous l o c d t i o n  i n  each  county 
courthouse i n  t h e  s t d t e  w i t h i p  30 days a f t e r  t h e  Vontana 
supreme c o u r t  o rde r  as p rov ided  i n  65-2-2120 

( 3 )  It s h a l l  p r o v i d e  a s u f f i c i e n t  nuwber of  cop ies  o f  
t h e  order  t o  t h e  countv t r e a s u r e r s  be fo re  October 151 1 9 7 9 ~  
1980. 1 9 3 1 ~  and 19821 and t h e  county  t r e a s u r e r s  s h a l l  
enclose a copy o f  t h e  o rde r  w i t h  each statement o f  p r o p e r t y  
taxes mai led  i n  19799 1980. 19819 and 1Q87. I n  t h e  
implementat ion o f  t h i  s  subsect i on+  t h e  departwent s h a l l  
p r o v i d e  reimburseaent t o  each county t r e a s u r e r  f o r  t h e  
reasonable a d d i t i o n a l  c o s t s  i n c u r r e d  by t h e  t r e a s u r e r  
a r i s i n g  fronr t h e  i n c l u s i o n  o f  t h e  order  r e q u i r e d  by t h i s  
sect ion.  The department s h a l l  be re imbursed f o r  such c o s t s  
f rom t h e  water r i q h t  a d j u d i c a t i o n  account c r e a t e d  b y  
85-2-241 

(4)  It s h a l l  p r o v i d e  cop ies  o f  t h e  o r d e r +  i n  w r i t i n g *  
t o  t h e  press se rv i ces  w i t h  o f f i c e s  l o c 2 t e d  i n  Helena w i t b i n  
30 days a f t e r  the Montana s u p r e m  c o u r t  o rder  as n rnv ided  i n  
85-2-212t and i n  A p r i l  o f  19801 19919 19821 and 1983- 

( 5 )  It s h a l l *  under z u t h o r i t y  qranted t o  t h e  s t a t e s  by 
43 U.S.C. 6669 p r o v i d e  f o r  s e r v i c e  o f  t h e  p e t i t i o n  and 
o rde r  upon t h e  Un i ted  Sta tes  a t t o r n e y  qenerdl  o r  h i s  
desi  gnated r e p r e s e n t a t  i vee 

(6) I t  may a l s o  i n  i t s  d i s c r e t i o n  q i v e  n o t i c e  o f  t h e  
o rde r  i n  any o t h e r  manner t h a t  w i l l  c a r r y  c u t  t h e  DmArposes 
o f  t h i s  sect ion.  

(7)  I t  may a l s o  i n  i t s  d i s c r e t i o n  o r l e r  t h e t  t h e  
department o r  t h e  water judge a s s i s t  t h e  Fontan? supreme 
c o u r t  i n  t h e  c a r r y i n q  o u t  o f  t h i s  section. 

H is to ry :  En. Sec. 179 Ch, 6 9 7 ~  L. 1979. 

8 1 r L z Z 1 4 1 . L ~ ~ a r e m ~ e t , , n f - - a r f i ~ n ~  ( 1 )  The a c t i o n  fo r  
the a d j u d i c a t i o n  o f  a l l  e x i s t i n q  wator r i q h t s  uader t h i s  
p a r t +  p a r t  7 *  and T i t l e  3 9  chapter  79 i s  commenced w i t h  the  
i s s u i n g  of t h e  order  by t h e  Pontana supreme c o u r t  t o  f i l e  a 
s t a t z s e n t  o f  a  c l a i m  o f  an e x i s t i n q  water r i q h t  as p rov ided  
i n  85-2-2120 As t o  each c l a i s ,  t h e  a c t i o n  i s  cons idered 
f i l e d  i n  t h e  j u d i c i a l  d i s t r i c t  o f  t h e  county i n  which the  
d i v e r s i o n  i s  made o r r  i f  t h e r e  i s  a  c la imed r i q h t  w i t h  no 
d i v e r s i o n *  i n  t h e  j u d i c i a l  d i s t r i c t  o f  t h e  county i n  which 
t h e  use occurs-  

( , Z )  The water judge s h a l l  aoni  t o r  t h e  c l a i m  f i 1  i n 4  
procedure f o r  c la ims  w i t h i n  h i s  water d i v i s i o n  and r a k e  any 
o rde rs  necessary t o  assure t i m e l y  and accura te  compliance 
w i t h  t h e  c l a i m  f i l i n q  procsdure- 



H i s t o r y :  En. Secs. 69 201 Ch. 697. L O  1979. 

~ k ~ = ~ - - ~ n ~ n l i d a f i n ~ ~ ~ n t ~ ~ ~ L f L s ~  The water judqe 
m y  c c n s o l i d a t e  a l l  ma t te rs  concern ing t h e  de te rm ina t ion  and I 

i n t z r p r 2 t a t i o n  o f '  e x i s t i n q  water r i q h t s  d i t h i n  t h e  water 
judqeas a i v i s i o n  i n  any c o r b i n a t i o n  o r  qroups o f  c la ims  o r  
ma t te rs  f o r  j o i n t  hear ings  o r  proceedings conducted by t h e  
water judqs o r  water master i n  dny l o c a t i o n  w i t h i n  t h e  
d i v i s i o n .  The water judqe way m ~ k e  such c o n s o l i d a t i o n s  as 
are  necessary t o  admin i s te r  t h e  requ i rements  o f  t h i s  p a r t  
and p a r t  7 i n  a d j u d i c a t i n q  c l a i ~ ~ s  o f  e x i s t i n q  water r i g h t s .  

H i s t o r y :  En. Sec. 61 Ch. 6979 L. 1970. 

d5=2=Z16r-~~e-f~~,ldafir~LiObf~d~te~aLllaU~n~. A11 
mat te rs  concern inq t h e  d e t e r m i n a t i o n  and i n t e r p r e t a t i o n  o f  
e x i s t i n q  water r i q h t s  s h a l l  be brouqht  b e f o r e  o r  immediately 
t r a n s f e r r e d  t o  t h e  water judqe i n  t h e  proper water d i v i s i o n  
un less  w i  tnfsses have been sworn and test imony has been 
taken by a d i s t r i c t  c o u r t  p r i o r  t o  t h e  date  o f  t h e  Montana 
supreme c o u r t  o rde r  as p r o v i d e d  i n  05-2-212- 

h i s t o r y :  tn. Ssc. 69 Ch. 6971 L. 1979. 

Blr2=ZLl~-Srr;roen1i~n~~~f,--,ndi~rntinlk nhi l e  
n e g o t i a t i o n s  f o r  t h e  conc lus ion  o f  a compact under p a r t  7  
a r e  b e i n g  pursued. a l l  proceedings t o  g e n e r a l l y  a d j u d i c a t e  
reserved I n d i a n  water ' r i g h t s  and f e d e r a l  reserved water 
r i q h t s  o f  those t r i b e s  an3 f e d e r a l  agencies which a r e  
n e g o t i a t i n q  are suspenCed. The o b l i g a t i o n  t o  f i l e  water , 

r i g h t s  c la ims  f o r  those reserved r i q h t s  i s  a l s o  suspended. f 
Th is  suspension s t t a l l  be e f f e c t i v e  u n t i l  J u l y  1 9  1905, as 
l o n q  as n e q o t i a t i o n s  a r e  c o n t i n d i n q  o r  r a t i f i c a t i o n  o f  a 
completed compact i s  b e i n q  souqht. If approval by t h e  s t a t e  
I e g i  s l a t u r , ?  and t r i b e s  o r  f e d e r a l  agencies has n o t  Seen 
accomplished by J u l y  IT 19RSv t h e  suspension s h a l l  t e r m i n a t e  
on t h a t  date. Upon t e r m i n a t i o n  o f  t h e  suspension o f  t h i s  
p d r t r  t h e  t r i b e s  and t h e  f e d e r a l  agencies s h a l l  be s u b j e c t  
t o  t h e  spec i a1 f i 1  i n q  requirements o f  d5-2-702(3) and a l l  
o the r  requirements o f  t h e  s t a t e  water a d j u d i c a t i o n  system 
p rov ided  f o r  i n  T i t l e  8 5 .  chap ts r  2. Those t r i b e s  and 
f a d s r a l  aqencies t h a t  c t~oose n o t  t o  n e q o t i a t e  t h e i r  reserved 
water r i g h t s  s h a l l  be s u b j e c t  t o  t h e  f u l l  o p e r a t i o n  o f  t h e  
s t a t e  a 3 j u d i c a t i o n  system and may not. b e n e f i t  from t h e  
suspension p r o v i s i o n s  of t h i s  section. 

H i s t o r y :  En, Sec. 279 Ch. 6979 L. 1979;  amd. SeC. 4 9  

Ch. 2681  Lo 1901. 

Compi l ? r * s  Comments 
15?81,-baeoPmeOfi De le ted  *From t h e  t ime o f  f i l i n g  t h e  

p e t i t i o n  r e q u i r e d  i n  85-2-211 u n t i l  J u l y  IT 1 9 e 2 ~  andw from 
the  beq inn inq  o f  t he  sec t i on ;  s u b s t i t u t e d  wproceedinqs* f o r  
" a c t i  ons* be fo re  " t o  qenera l  l y  ad j ud i ca teg  i n  t h e  f i r s t  
sentence; j u b s t i t u t e d  *and fede ra l  reserved h a t e r  r i q h t s  o f  
those t r i b e s  and f e d e r a l  agencies which a re  n e q o t i a t i n q w  f o r  



- f rom 3 source o f  water i n  ques t i on  under t h i s  p a r t *  i n  t h e  
f i r s t  sentence; d e l e t e d  *un less  an a c t i o n  i s  commenced o r  i s  
pending by o r  on b e h 3 l f  o f  an I n d i a n  t r i b e  t o  a d j u d i c a t e  
water from t h a t  source o the r  than  as p rov ided  f o r  i n  T i t l e  
8 5 9  chapt3r  2. I n  such case? t h e  suspension i s  s a i n t 3 i n e d  
o n l y  i f  t h e  a c t i o n  i s  d ismissed o r  i f  t h e  p a r t i e s  t o  t h e  
a c t i o n  s t i  pu l  a t e  t o  t h e  suspension dur i nq coepact 
n e g o t i a t i o n s  o f  a l l  f u r t h e r  proceedings i n  t h e  a c t i o n  except  
t h e  d e t e r m i n ~ t i o n  of i u r i s d i c t i o n a l  issues and an o rde r  i s  
so issuedw a f t e r  "are suspendedw i n  t h e  f i r s t  sentence; 
added t h e  l a s t  f i v e  sentences. 

f f f e s f i & P ~ i s  Sect ion  1 1 9  Ch. 268, L. 1 9 8 1 ~  provided:  
*Th is  a c t  i s  e f f e c t i v e  on passaqe and a p p r o ~ a l . ~  Approved 
A p r i l  3~ 1981. 

~ZrZ=U11,,Eiling-nf-rlaim~nf~txis~i~~~~aLf~1:~~inb4r (1 )  
A person c l a i m i n g  an e x i s t i n g  r i q h t .  un less  sxempted under 
85-5-222 o r  un less  an e a r l i e r  f i l  i n y  date  i s  ordered as 
p rov ided  in 85-2-2129 s h a l l  f i l e  w i t h  t h e  department no 
l a t e r  than June 309 1 5 8 3 ~  a statement o f  c l a i n  f o r  each 
water r i g h t  asse r ted  on a forfli p rov ided  by t h e  d~?partr?.ent-  

( 2 )  The department s h a l l  f i 1  e  a copy of  each s t a t e c e n t  
o f  c l a i m  w i t h  t h e  c l e r k  o f  t h e  d i s t r i c t  c o u r t  f o r  t h e  
j u d i c i a l  d i s t r i c t  i n  which the  d i v e r s i o n  i s  made o r *  i f  
t h e r e  i s  a  c la imed  r i q h t  w i t h  no d i v e r s i o n *  t h e  department 
s h a l l  f i l e  a copy o f  t h e  statement o f  c l a i m  w i t h  t h e  c l e r k  
of t h e  d i s t r i c t  c o u r t  of t h e  j u d i c i a l  d i s t r i c t  i n  which t h e  
use occurs-  

H is to ry :  En. Sec, 11, Ch, 6 9 7 ~  L. 1979- 
t 

f l 5 = Z = U L - - E x ~ k j . ~ n ~ ~  Claims f o r  e x i s t i n q  r i q h t s  f o r  
1  i ves tock  and i n d i v i d u a l  as opposed t o  munic ipa l  donest i c  
uses based upon instream f l o w  o r  groundwater sources and 
c la ims  f o r  r i q h t s  i n  the  Powder R ive r  9as in  i nc luded  i n  a  
d e c l a r a t i o n  f i l e d  pursuant  t o  t h e  order o f  t h e  dep.3rtment o r  
a  d i s t r i c t  c o u r t  issued under sec t i ons  R and 9  o f  Chapter 
4 5 2 ~  Laus of '1973. o r  under sec t i ons  3 and s o f  Chapter 4851  
Laws o f  1975. a r e  exempt from t h e  f i l i n g  requirements o f  
95-2-221 (1). Such c l  a i  ms may* however be v o l u n t a r  i 1  y  f i l e d -  

H i s t o r y :  En. Sec. l l r  Ch, 6979 L. 1973. 

BkZ=ZL3~,Ukfir,-reu:~~i~nnl~u~f:~1 The department o f  
f i s h ,  w i l d l i f e *  and parks  s h a l l  e x c l u s i v e l y  reo resen t  t h e  
p u b l i c  f o r  purposes o f  e s t a b l i s h i n q  any p r i o r  3nd e x i s t i n q  
p u b l i c  r e c r e a t i o n a l  use i n  e x i s t i n g  r i y h t  de te rm ina t ions  
under t h i s  p a r t *  p rov ided  t h a t  t h e  f o r e g o i n g  s h a l l  n o t  
exclude a f e d e r a l  g o v e r n ~ e n t a l  e n t i t y  f r o n  r e p r e s e n t i n g  t h e  
p u b l i c  f o r  t h e  purpose o f  e s t a b l i s h i n q  any ? r i o r  and 
e x i s t i n q  pub1 i c  r e c r e a t i o n a l  use i n  e x i s t i n g  r i q h t  
de te rm ina t ions  under t h i  s p a r t -  The f o r e g o i n g  s h a l l  n o t  be 
const rue*  i n  any manner as a l e q i s l a t i v e  d e t e r v i n a t i o n  o f  
whether o r  n o t  a r e c r e a t i o n a l  use scuqht  t o  be e s t a b l i s h e d  



p r i o r  t o  J u l y  1. 1973r i s  o r  was a b e n e f i c i a l  User 

H i s t o r y :  En. Sec- 121 Ch. 697, L. 1979- 

~ ~ Z = Z Z ~ A , ~ ~ L ~ ~ U P ~ ~ - ~ - S ~ I ~ A  (1 )  The statement of  
c l a i m  f o r  eqch r i q h t  s h a l l  i nc lude  s u b s t a n t i a l l y  t h e  
fo l l o r r i ng :  

(a )  t h e  name and m a i l i n 4  address o f  t h e  c i3 iman t ;  
(b )  the name o f  t h e  watercourse o r  w i t e r  source from 

which t h e  r i q h t  t o  d i v e r t  o r  make use of water i s  c l3 imedr  
i f  a v a i l a b l e ;  

( c )  t h e  o u a n t i t i e s  o f  water and t imes o f  use claimed; 
(d)  t h e  1  eqal descr i p t  I on*  w i t h  reasonable c e r t a i n t y *  

o f  t h e  p o i n t  o r  p o i n t s  o f  d i v e r s i o n  and p laces  o f  use o f  
waters; 

(e )  t h e  purpose o f  user i n c l u d i n q ?  if f o r  i r r i q a t i o n *  
t h e  number o f  acres  i r r i g a t e d ;  

(f) t h e  approximate dates of f i r s t  p u t t i n q  water t o  
b e n e f i c i a l  use f o r  t h e  v a r i o u s  amounts and t imes c la imed  i n  
subsect ion  ( c ) ;  and 

( J )  tlte shorn statement t h a t  t h e  c l d i m  s e t  f o r t h  i s  
t r u e  and c o r r e c t  t o  t h e  b ~ s t  o f  cl3imant.s k n o ~ l e d g e  and 
be1 i e f -  

( 2 )  The c la iman t  s h a l l  submit maps* p l a t s *  a e r i a l  
photographs* decrees* o r  p e r t i n e n t  p o r t i o n s  t h e r e o f t  o r  
o the r  evidence i n  support  o f  h i s  c la im. A l l  mapst p l a t s *  o r  
a e r i a l  photaqraphs shou ld  show as n e a r l y  as o o s s l b l e  t o  
sca le  t h e  p o i n t  o f  d i v e r s i o n *  p l a c e  o f  use* p l a c e  o f  
s torage*  and o t h e r  p e r t i n e n t  conveyance f a c i l i t i e s .  

H i s t o r y :  kn. Sec- 13. Chr 697r LI 1979.  

RSrZ=UTr_,Eilinn,-fes* (1 )  Each c l a i m  f i l e d  under 
85-2-221 o r  85-2-222 must be accompanied by a  f i l i n g  f e e  i n  
t h e  amount o f  $40, s u b j e c t  t o  t n e  f o l l o w i n g  except ions:  

(a)  t h e  t o t a l  f i l i n g  fees f o r  a l l  c l a ims  f i l e d  by  one 
person i n  any one water c o u r t  d i v i s i o n  may n o t  exceed $480; 
and 

( b )  no f i l i n q  f e e  i s  r e q u i r e d  acconpanyinq a c l & i m  o f  
an e x i s t i n q  r i q h t  t h a t  i s  inc luded i n  a decree o f  a Cour t  i n  
tk.e s t a t e  of F'ontana avd which i s  accompanied by a  copy of  
t h a t  decree o r  p e r t i n e n t  p o r t i o n  thereof .  

( 2 )  A c l a i m  t h a t  i s  exempt f rom t h e  f i l i n q  
requirements of  R5-2-221(1) b u t  t h a t  i s  v o l u n t a r i l y  f i l e d  
must oe acconipanied b y  a f i l i n g  f e e  i n  t h e  amount o f  S40- 
Exempt c l a i a s  f o r  a  s i n g l e  development w i t h  sever31 uses i f 
f i l e d  s imul+aneously ue accompanied by 3 f i l i n q  f e e  i n  
t n e  3 m u n t  o f  $430 

His to ry :  Enr Sec. 19. Ch. 6979 L O  1979; amd. Sec- It  
Ch. 2537 1. 1981; dad- Sec- 59 Ch- 2689 L O  1981- 

Cowpi l e r e s  Comments 
1981-&s&mnfri Chapter 253 d e l e t e d  " c e r t i f i e d -  be fo re  

acopya i n  (l)(b) and -or  v e r i f i e d  as o therwise ordered by 
t h e  c o u r t w  a t  t i l e  end o f  ( l ) ( b ) -  



Chapter 258 i n s e r t e d  *o r  85-2-222- a f t e r  "65-2-2'21- and 
s u b s t i t u t e d  "must* f o r  * s h a l l *  i n  ( 1 ) ;  ddded s u b s e c t i o n  (2) .  

fffgs;tile--2a&gl S e c t i o n  21 Ch. 253. L. 1991, 3nd sec, 
l l r  Ch. 2 6 P 1  L O  19819 p rov i ded :  * T h i s  a c t  i s  e f f e c t i v e  on 
passage and ap? rova l  .* P c t h  a c t s  were approved 4 p r i l  ? *  
1981- 

B l z l r ~ 4 ~ , Q h m P n n m f ~ - t : y ~ f ~ i l ~ ~ s ~ L 8 - i l l i m  The 
failure- t o  f i l e  a c l a i m  c f  an  e x i s t i n a  r i q h t  as r e q u i r e d  by  
85-2-271 es t . ab l i shes  a c o n c l u s i v e  p resump t i on  o t  skanoonment 
o f  t h a t  r i q l r t -  

H i s t o r y :  En- Sec. 149 Ch. 697.  L. 1979. 

B ~ Z z 1 Z L - - G 1 ~ - L n - r 0 n ~ i f u h f f o ~ i @ a a f ~ s i i n  A 
c l a i m  o f  an e x i s t i n q  r i q h t  f i l e d  i n  accordance w i t h  85-2-221 
c o n s t i t u t e s  p r i m a  f a c i e  p r o o f  o f  i t s  c o n t e n t  u n t i l  t h e  
i ssuance  o f  a f i n a l  decree. 

H i s t o r y :  En- Sec. 15- C h -  6979 L O  1977. 

f i z k L ; i k - ~ K d ~ i o d ~ ~ - - d ~ K ~ e r  ( 1 )  The water judge  
s h a l l  i ssuc a p r e l  i m i  n a r y  decree. The ? re1  i m i  n a r y  decree  
s h a l l  be bas2d on: 

(a) t h e  s ta tements  o f  c l a i m  b e f o r e  t h e  water  judqe; 
1 ( b )  t h e  d a t a  s u b m i t t e d  by  the d e ~ a r t q e n t ;  

. ~ ( c )  t h e  c o n t e n t s  o f  compacts approved r y  thn kon tana  
I e q i  s l a t u r a  and t h e  t r i b e  o r  f e d e r a l  aqency n r r  l a c k i n q  an 
approved compact* t h e  f il i n a s  f o r  f e d e r a l  3n.l I n d i a ~ t  
r e s e r v e d  r i q h t s ;  and 

( d )  any a d d i t i o n a l  d a t a  o b t a i n e d  by t h e  v a t e r  judqe- 
The p r e l i o i n a r y  decree  s h a l l  be  i s s u e d  w i t h i n  ? ( I  days a f t e r  
t h e  c l o s e  o f  t h e  s p e c i a l  f il i n q  p e r i o d  s e t  o u t  i n  
8 5 - 2 - 7 C 2 ( 3 )  o r  as Soon t h e r e a f t e r  as i s  rcason.3bly  f s s s i b l e .  
T h i s  s e c t i o n  does n o t  p r e v e n t  t k c  water  judse f ro in  i s s u i n c ~  
an  i n t e r l o c u t o r y  'ecree o r  o t h e r  t e c c o r a r y  decree  i f  such a 
decree  i s  necessary  f o r  t h e  o r d e r l y  a d m i n i s t r ~ t i a n  o f  water  
r i g h t s  p r i o r  t o  t h e  i ssuance  o f  a  p r e l i m i n a r y  decr?e.  

( 2 )  A p r e l i m i n a r y  dec ree  may b e  i s s u e d  f o r  any 
h y d r o l o ~ i c a l l y  i n t e r r e l a t e d  p o r t i o n  c f  a r a t e r  d i v i s i o n *  
i n c l u d i n g  b u t  n o t  1  i e i t c d  t o  a b a s i n *  subbas i i l *  d r a i n a q e *  
subdra inage*  s t ream*  o r  s i n g l e  sou rce  c f  supo l  y c f  water ,  3 t  
a  t i m e  d i f f e r e n t  f rom t h e  i ssuance  o f  c t h z r  p r e l i s i n a r y  
decrees  o r  p o r t i o n s  o f  the same decree. 

( 3 )  The p r e l  i a , i na r y  decree  s h a l l  c o n t a i n  t h e  
i n f o r m a t i o n  and r a k e  t h e  d e t n r m i n a t i o r ~ s *  f i n a i n l s t  and 
c o n c l u s i o n s  r e q u i r e d  f o r  t h e  f i n s 1  decree  under  65-2-234. 
The u a t o r  j t ~ r l q e  s h a l l  i n c l u d e  i n  the p r e l  i m i n a r y  r locree t h e  
c o n t e n t s  o f  a c o ~ p d c t  n e o o t i ~ t e d  under t h e  p r o v i s i o n s  o f  
p a r t  7 t h a t  has been approved by  t h e  l e q i s l a t u r e  and t h e  
t r i b e  o r  f e d e r a l  aqency whether o r  n o t  it has beec r a t i f i e d  
by  conqress-  

(4)  I f  the water judcje i s  s a t i s f i e d  t h a t  t h e  r e p o r t  o f  
t h e  wate r  m s t e r  meets t h e  requ i r emen ts  f o r  t h e  p r e l i m i n z r y  



decree  s e t  f o r t h  i n  s u b s e c t i o n s  ( 1 )  and ( 3 ) -  and i s  
s a t i s f i e d  w i t h  the  c o n c l u s i o n s  c o n t a i n z d  i i  t h e  r e p o r t ,  t h e  
*ate-r  jud+e s h . j l l  adop t  t h e  r e p o r t  3s t h e  p r z l  i o i n a r y  
decrse.  I f  the water  j udce  i s  n.>t so s a t i s f i e d *  hc !nay* a t  
h i  o p t i o n *  recori1,nit t h e  r e p o r t  t o  t h e  ntaster w i t h  
i n s t r u c t i o r ~ s r  o r  s o d i f  y t h e  r e p o r t  and i s s u e  t h e  p r e l  i m i n a r y  

H i s t o r y :  t n r  Sccs. 22, 271 Ch. 697r L O  1979; amd- Sec. 
b r  Chr 26Rt L r  1481. 

Co rp i  1er.s Comments 
uu-&go&en&; C e l e t e d  W i t h i n  a  r easonzb le  t i m e  a f t e r  

t h e  c l o s e  of t h e  f i l i n q  p e r i o d a  a t  t h e  b e g i n n i n q  o f  (1) ;  
i n s e r t e d  s u b s e c t i o n  (1) ( c )  ; added t h e  a a t e r  i a1 b e q i n n i n q  
w i t h  *The p r e l  i a i  n s r y  decree  s h a l l  be  i ssued r u  i n  
( l ) ( d ) ;  i n s e r t e d  s u b s e c t i o n  ( 2 ) ;  s u b s t i t u t e d  Napproved by 
t h e  l e q i s l a t u r e  and t h e  t r i b e  o r  f e a e r a l  aoencva f o r  "aqreed 
up011 by t h e  p a r t i e s  t o  t h e  codnpacta i n  ( 3 ) -  

Efferf iaQaLG S e c t i o n  11, Ch-  Ltet L O  19t l l v  c rov i ded :  
* T h i s  a c t  i s  e f f e c t i v e  on passaqe and a p ~ r o v a l . ~  Cpproved 
A p r i l  39 1961. 

u m - i n n g ~ - , L ~ r r g r i b n ;  R e c a u s ~  o f  rear rsnqement  o f  
sec. 279 Ch. 6979 1. 1 9 7 4 ~  t h e  Code Ccmmissionnrr 19799 
added t h e  k c r d s  a n e c o t i a t e d  under t h e  p r o v i s i o n s  o f  ? a r t  7- 
t o  t h e  l a s t  sentence i n  s u b s e c t i o n  (2) .  

a I r Z S Z ~ , A m ~ l j ~ l i k y ~ ~ f , p r e l i m i n n r y ~ r l e r ~ e e t  ( 1 )  The 
wate r  judr;e s h a l l  send a copy o f  t h e  p r e l i m i n a r y  decree  t o  
t h e  clepartmc.ntt and t t , t  wa te r  judqe s h a l l  se r ve  by m a i l  a 
n o t i c e  o f  a v a i l a h i  1 i t y  o f  t h e  p r e l i m i n a r y  decree  t o  cdch 
pe rson  *ho r a s  f i l e d  a  c l a i c  c f  e x i s t i n q  r i q h t r  o r *  i n  t h e  
Powder % i v e r  n a s i n r  t o  each p e r s o n  who has f i l e d  a  
d e c l a r a t i o n  o f  an e x i s t i n q  r i g h t .  The wate r  Judge s h a l l  
e n c l o s e  w i t h  t h e  n o t i c e  an a b s t r a c t  o f  t h e  d i s p o s ~ t i o n  of 
sucn pers0n.s c l a i m e d  o r  d e c l a r e d  e x i  S t i n q  r i q h t .  The n o t i c e  
o f  3va i  1 a b i l  i t y  s h a l l  a1 so  be  se rved  upon t h 2 s e  i s sued  O r  

h a v i n g  a p p l i e d  f o r  and n o t  h a v i n q  been den ied  a b e n e f i c i a l  
wa te r  use  p e r w i t  pu rsuan t  t o  T i t l e  959 chap te r  21 p a r t  3 9  
those  y r a n t c d  a  r e s c r v 3 t i o n  p u r s u a n t  t o  65-2-3169 o r  o t h e r  
i n t o r r s t e d  persons  dho r e q u e s t  s e r v i c e  o f  t h e  n o t i c e  from 
the  wate r  jbdae. The c l e r k  o r  pe rson  des ignd ted  by t h e  h a t e r  
j u d q e  t o  r a i l  t h e  n o t i c e  s h a l l  make a qene rs l  c e r t i f i c a t e  of 
a j i l i n q  c e r t i f y i n q  t h a t  a copy of t h e  n o t i c e  nas been p l s c e d  
i n  t h e  U n i t e d  S t a t e s  r a i l *  pcs teqe  p r e p a i d *  addressed t o  
each p a r t y  r e q u i r e d  ta be - e r ved  n o t i c e  o f  t h e  p r e l  i n i n a r y  
decree; Such c e r t i f i c a t e  s h a l l  be c o ~ c l u s i v ~  ev idence  o f  due 
and l e q a l  n o t i c e  o f  o n t r y  o f  decree-  

( 2 )  4ny person  ,nay o b t a i n  a copy a f  t h e  p r e l i m i n a r y  
decree  upon payment o f  a f e e  o f  $ 2 3  o r  t h e  c o s t  o f  p r i n t i n q r  
whichever  i s  q r e a t e r *  t c  t h e  wate r  judqe-  

H i s t o r y :  En* ~ e c .  221 Ch. 6979 L O  1973. 

d l = Z r L 1 2 a - - 3 ~ ~ ~ - - ~ Q - - ~ ~ ~ f i & d ~ y - - d ~ u S g r  (1) Upon 
o b j e c t i o n  t o  the p r e l i m i n a r y  decree  by t h e  d z p a r t n e n t r  a 



person named i n  t h e  p r e l i m i n a r y  decree* or  any o t h e r  person* 
f o r  qood cause shownr t h e  d e p a r t r e n t  o r  such person i s  
e n t i t l e d  t o  a h e a r i n g  thereon be fo re  t h e  wqter judge. 

(2 )  I f  a  hea r inq  i s  requested? such reques t  must be 
f i l e d  u i t h  t h e  water judqe w i t h i n  90 d a y s  a f t e r  n o t i c e  0f 

e n t r y  c f  the  p r e l  i m i n a r y  decree. Ths u a t e r  Judae fray* f o r  
qood cause shown* ex tend  t h i s  t ime  l i w . i t  an a d d i t i o n a l  96 
days i f  ap,>l i c a t i o n  f o r  t h e  ex tens ion  i s  made w i t h i n  90 days 
a f t e r  n o t i c e  o f  e n t r y  o f  t h e  p r e l i m i n a r y  decree-  

( 7 )  The reguest  f o r  a h e a r i n q  s h a l l  c o n t a i n  a p r e c i s e  
s t a t e s e n t  o f  t h e  f i n d i n q s  and conc lus ions  i n  t h e  p r e l i m i n a r y  
decree u i t h  which the  department o r  person r e q u e s t i n g  t h e  
h e a r i n q  disagrees. The r e q u e s t  s h a l l  s p e c i f y  t h e  paragraphs 
and pages c o n t a i n i n q  t h e  f i n d i n q s  and conc lus ions  t o  which 
o b j e c t i o n  i s  made. The reques t  s h a l l  s t a t e  t h e  s p e c i f i c  
grounds and evidence on which t h e  o b j e c t i o n s  a r e  based. 

(4)  Upon e x p i r a t i o n  o f  t h e  t i m e  f o r  f i l i n q  o b j e c t i o n s  
and upon t i ~ e l y  r e c e i p t  o f  a request  f o r  a  hear ing.  t h e  
water judye s h a l l  n o t i F y  each p a r t y  nared i n  t h e  p r e l i m i n a r y  
decree t h a t  a h e a r i n q  has been requested-  The water judqe 
s h a l l  f i x  d Jay when a l l  p a r t i e s  who wish  t o  p a r t i c i p a t e  i n  
f u t u r e  proceed ings  must appear o r  f i l e  a  s ta tement-  The 
water judqe s h a l l  t hen  s e t  a da te  f o r  a  bear inq. The water 
judqe may conduct  i n d i v i d u a l  o r  c o n s o l i d a t e d  hea r ings -  d 
h e a r i n q  s h a l l  be conducted as f o r  o t h e r  c i v i l  ac t ions .  A t  
t h e  o rde r  o f  t h e  water judge a  h e a r i n g  may be conducted b y  
t h e  water master* who s h a l l  p repare  a r e p o r t  o f  t h e  h e a r i n q  
a s  p rov ided  i n  N.R.Civ.P,t Rule 5 3 ( e ) r  

H i s to ry :  En, Sec. 239 Ch. 6 9 7 ~  LO 1979; am30 Sec. 7 ~  
Ch. 2 6 8 ~  Lo 1981. 

Cocpi 1 e r e s  Comments 
l P B l , A w ~ e n ~  I nc reased  t h o  a d d i t i o n a l  t i m e  e x t e n s i o n  

f rom 30 t o  90 days i n  (2)- 

~ Z = Z _ ; i 4 r - , E i n a l - - r t f : s ~ e ~  (1) The water judqe  shall^ on 
t h e  b a s i s  o f  t h e  p r e l i t r i n a r y  decree an4 on t h e  b a s i s  o f  any 
h e a r i n q  t b a t  may have been h e l d *  e n t e r  a f i n a l  decree 
a f f i r m i n q  o r  m o d i f y i q q  t h e  p r e l i m i n a r y  decree. I f  no 
reques t  f o r  a  h e a r i n q  i s  f i l e d  w i t h i n  t h e  t i w e  a l l owed*  t h e  
p r e l i ~ i n a r y  decree a u t o m a t i c a l l y  becomes f i n a l *  2nd t h e  
u a t e r  judge s h a l l  sn te r  i t  as t h e  f i n a l  decree. 

( 2 )  The f i n a l  decree s h a l l  e s t a b l i s h  the  e x i s t i n g  
r i q h t s  and p r i o r i t i e s  w i t h i n  t h e  h a t e r  judqe's j u r i s d i c t i o n  
of persons r e q u i r e d  by 85-2-221 t o  f i l e  a  c l 3 i a  f o r  an 
e x i s t i n q  r i q h t  and o f  persons r e q u i r e d  t o  f i l e  3 o c l a r a t i o n  
o f  ex i s t i n .?  r i q h t s  i n  t h c  Pcwder R i v e r  3as in  pursuant  t o  qn 

orddr  ~f t h e  degartrnent o r  a c ' i s t r i c t  c o u r t  i s s u r g  under 
s e c t i c n s  a ond 9 o f  C h a ~ t e r  4529 Laws o f  1073. 

( 3 )  The f i n a l  decree s h a l l  s t a t e  t h e  f i n d i n g s  o f  F w t *  
z lonq w i t h  ?ny conc lus ions  o f  l aw*  upon which t 3 e  e x i s t i n q  
r i q h t s  and p r i o r i t i e s  o f  each person named i n  t h e  decree a r e  
based. 

( 4 )  For each person who i s  found t o  have an e x i s t i n g  
r i q h t t  the f i n a l  decree s h a l l  s ta te :  



(a )  t n e  nsme and p o s t - o f f i c e  address o f  t h p  owner of 
t h e  r i q h t ;  

( b )  t h e  amount o f  water, rate,  and volumer i n c l u d e d  i n  
t h o  r i a h t ;  

( c )  t h e  d6te  o f  p r i o r i t y  o f  t h e  r i q h t ;  
( d )  t h e  purpose f o r  n h i c h  t h e  water i n c l u d e d  i n  t h e  

r i g h t  i s  used; 
(e) t h e  p l a c e  o f  use and a  d e s c r i p t i o n  o f  the l a n d *  i f  

any* t o  which t h e  r i g h t  i s  appurtenant ;  
( f )  t h e  sogrce O F  t h e  water i nc luded  i n  t h e  r i q h t ;  
( q )  t h e  p l a c e  and means o f  d i v e r s i o n ;  
(h )  t h e  i n c l u s i v e  dates  d u r i n q  which t h e  water i s  used 

each year; 
( i )  any o t h e r  i n f o r m a t i o n  necessary t o  f u l l y  d e f i n e  

t h e  n a t u r e  and e x t e n t  o f  t h e  r i q h t -  

H i s t o r y :  En. Sec. 241 Ch. 697, LI 1979. 

& ~ = 2 r ~ ~ ~ - - A ~ ~ a l ~ - f ~ ~ m ~ ~ f i ~ a l - - d f ~ ~ ~ p ~  A person whose 
e x i s t i n q  r i q h t s  and p r i o r i t i e s  are  det?rmine@ i n  t h e  f i n ? l  
decree may appeal t h e  determi  n a t i o n  on1 y i f :  

(1) he requested h e a r i n g  qnd appeared and en te red  
o b j e c t i o n s  t o  t h e  p r e l i m i n a r y  decree; o r  

(2 )  h i s  r i q h t s  a s  determined i n  t h ~  ~ r e l  im ina ry  decree 
were a l t e r d  as t h e  r e s u l t  o f  a  h e a r i n q  requested by anothsr  
person- 

H i s t o r y :  En- Sec- 25 t  Ch. 697,.L. 1979- 

f i r Z r U L A a ~ f i r a ~ n f , ~ a f e r ~ ~ ~ i o h f =  m e n  a f i n a l  
decree i s  entered, t h e  water judqe s h a l l  send a  CODY t o  t h e  
department. The department s h a l l  on t h e  b a s i s  o f  t h e  f i n a l  
decrse issue a  c e r t i f i c a t e  o f  water r i q h t  t o  each person 
decreed an e x i s t i n q  r i q h t -  The o r i g i n a l  o f  t h e  c e r t i f i c a t e  
s h a l l  be sen t  t c  t h e  county  c l e r k  and reco rde r  c f  t h e  county  
where t h e  p o i n t  o f  d i v e r s i o n  o r  p l a c e  o f  use i s  l o c a t e d  f o r  
recordat ion .  The department s h a l l  keep a copy o f  t h e  
c e r t i f i c a t e  i n  i t s  o f f i c e  i n  Helend- A f t e r  reco rda t i on ,  t b e  
c l e r k  and r t -corder  s h a l l  send t h e  c e r t i f i c a t e  t o  t h e  oerson 
t o  whom t h e  r i q h t  i s  decreed- 

H i s t o r y :  En- Sec- 2 6 ,  Ch. 697, L. 1979. 

BS=?=L4l~--Ya~,,rio~--ndiUdisatiMiMa~~unt~ There i s  
e s t a b l i s h e d  a  water r i q h t  a d j u d i c a t i o n  account i n  t h e  
earmarked revenue fund of t h e  s t a t e  t r e a s u r y -  411 fees  
c o l l e c t e d  under t h i s  s e c t i o n  and 85-2-232 s h a l l  be depos i ted  
i n  t h e  account  t o  pay t h e  expenses i n c u r r e d  by t h e  S t a t e  f o r  
admi n i s t e r  i n q  t h i  s par t ,  p a r t  79 and T i  t l e  3, chapter  7-  

H i s to r ) :  En- Sec- 19, Ch. 697, LI 1979. 

B I = 2 = Z ~ L , E x ~ n r e = i - ~ ~ ~ h s & ~ ~ f : ~ h x ~ s L a  A l l  expenses 
i n c u r r e d  b y  t he  s t a t e  as a r e s u l t  o f  t h i s  par t ,  p a r t  79 and 



T i t l e  3* chapter  7r  a r e  t o  be p a i d  f rom t h e  water r i q h t  
a d j u d i c a t i o n  account i n  t h e  earmarked revenue fund 
e s t a t l i s h e d  i n  85-2-241- Expense; i n c l u d e  b u t  a r e  n o t  
1 i m i  t e d  t o  t h e  s a l a r i e s  and expenses o f  personnel r  
equipment* c f f i c e  sp.3cer and o the r  n o c e s s i t i e s  i n c u r r e d  i n  
a d m i n i s t e r i n g  t h i s  p a r t *  p a r t  71 and T i t l e  39 chapter  7. I f  
s u f f i c i e n t  revenue i s  n c t  a v s i l a k l e  from t h e  earmarked 
revenue fund* t h e  expense s h a l l  be p a i d  from t h e  s t a t e r s  
general  fund. 

H is to ry :  En. Sec. 199 Ch. 697, L. 1979. 

8 1 = r Z = 2 4 ~ , ~ e g n r t s e n i - ~ s i 0 I t . ~ n ~ . e ~ L ~ ~ a ~ ~ s ~ ~ i u C E  The 
department* sub jec t  t o  t h e  d i r e c t i o n  o f  t h e  water judqe* 
s h a l l .  w i t h o u t  c o s t  t o  t h e  j u d i c i a l  d i s t r i c t s  w h c l l y  o r  
p a r t l y  w i t h i n  h i s  water d i v i s i o n :  

( 1 )  prov ide  such i n f o r m a t i o n  and ass i s tance  as may be 
r e q u i r e d  by t h e  water judqe t o  a d j u o i c d t e  c la ims  o f  e x i s t i n s  
r i  qhts; 

( 2 )  e s t a b l i s h  i n fo rma t ion  and ass i s tance  programs t o  
a i d  c la imants  i n  t h e  f i l i n q  o f  c l a i a s  f o r  e x i s t i n g  r i g h t s  
r e q u i r e d  by 85-2-221; 

(3 )  conduct f i e l d  i n v e s t  i q a t  ions  o f  c l  .I i ms t h a t  the  
water judqe i n  c o n s u l t a t i c n  w i t h  the  d ~ v a r t m e n t  determines 
war rant  i n v e s t i g a t i o n ;  and 

(4)  ~ r o v i d e  t h e  water judqe w i t h  a l l  i n f o r m a t i o n  i n  
i t s  possession bear ina  upon e x i s t i n g  r i g h t s *  i n c l u d i n g  a l l  
d e c l a r a t i o q s  f i l e d  w i t h  and a l l  i n f o r m a t i o n  gathered by  t h e  
depdrtment w i t h  respec t  t o  e x i s t i n q  r i q h t s  i n  the Pcwder 
R ive r  Pasin- 

H i s t o r y :  En- Sec- 219 Ch. 697* L. 1979. 

P a r t  3 

ApDropr i? t ions*  Permi ts*  
and C e r t i f i c a t e s  o f  Hater R i q h t s  

81=Z=Zl~,EiohL,&eapoimud%e; Af te r  J u l y  IT 19739 a 
person may no t  a p p r o p r i a t e  water except  as p rov ided  i n  t h i s  
chapter. A person may o n l y  a p p r o p r i 3 t o  water f o r  a 
b e n e f i c i a l  use. A r i q h t  t o  a p p r o p r i a t e  water may n o t  he 
acqu i red  by any o t h e r  method* i n c l u 6 i n o  by adverse user 
adverse possession* prescr i ; t ion*  o r  estoppel. The method 
p r e s c r i b e d  by t h i s  chapter  i s  exclusive.  

H is to ry :  En- Sec. 169 Chr 4521 L. 1973; 3md. Sec. 2 9  

Ch. 2389 L. 1974; amd. Sec. 9, Ch. 4R5r L O  1975; and. Sec. 
49 Ch- 4 1 6 r  L- 1977; asd. Set. IT Ch.  470, LI 1977; l i r C . M .  
1 9 4 7 ~  89-880(1)  . 

B I = Z r U 1 Z j - - A ~ n l i s ~ i ~ n ~ f ~ ~ ~ ~ e ~ m i L ~  Except 3s o the rw ise  
p rov ided  i n  ( 1 )  and ( 2 )  o f  85-2-3069 a oersqn say n o t  
app rop r ia te  water o r  commence c o n s t r u c t i o n  o f  d i v e r s i o n *  
impoundment* w i thd rawa l *  o r  d i s t r i b u t i o n  works t n c r o f o r  
except  by a p p l y i n q  f o r  and r e c e i v i n g  a p e r n i t  from t b e  



department. The a p p l i c a t i o n  s h a l l  be made on a form 
p resc r ibed  by t h e  department. The department s h a l l  make t h e  
forms ava i l , ?h le  th rouqh i t s  o f f  i c e s  and t h o  o f f  i c e s  o f  t b e  
county c l e r k  and recorders.  The depar taent  s h a l l  r e t u r n  a 
d e f e c t i v e  a p p l i c a t i o n  f o r  c c r r e c t i o n  c r  comple t ion  toge the r  
w i t i ~  t h e  ra.3sons f o r  r e t u r n i n a  it. A n  a p p l i c a t i o n  does n o t  
l o s e  3 r i o r i t y  o f  f i l i n q  because o f  d e f e c t s *  i f  t h e  
a p p l i c a t i o n  i s  c a r r e c t e d ~  completed, and r e f i l e d  w i t h  the  
deoartment ~ i t h i n  3 C  days a f t e r  i t s  r e t u r n  t o  tne  a p p l i c a n t  
or ~ i t h i n  =I f u r t h e r  t ima  as t h e  department may al low. I f  an 
d p p l i c a t i o n  i s  n o t  c o r r e c t e d  anu completed ( u i t h i n  3 0  days o r  
w i t .h in  f u r t h e r  t i n e  as t h e  department 3 1 1 0 ~ s ~  up t o  18 
months* t h e  p r i o r i t y  da te  o f  t h e  a p p l i c a t i o n  s h a l l  be t h e  
date o f  r e f  i l  i n s  t h e  appl  i c a t i o n  w i t h  t h e  c o r r e c t i o n s  w i t h  
t h e  department. A n  an(bl i c a t i  on n o t  c o r r e c t e d  -di  t h i n  18 
months s h a l l  be t c rm i  natea. 

H i s t o r y :  En. Sec. 10* Ch. 4529 L O  1973; and. Sec. 21 

Ch. 238. L O  1974;  sm4- Sec. 99 Ch. 4 8 5 *  L. lq75; auld- Sec. 
4 ~  Ch. 4169 L. 1977; amd. Sec- I* Ch- 470r L O  1977; ROCOM. 
1947- 8 9 - t ) 3 0 ( 2 ) .  

R~2=19~~,PerraiL,fnr~aa~arsi~n,~Lnen~m9lrrfi~e~,nil 
~ ~ g $ u e 1 1 + .  A person who des i res  t o  conver t  a nonproduct ive  
o i l  or gas w e l l  t o  a water w e l l  way do so immediately b u t  
s h a l l  f i l e  a n o t i c e  o f  comple t ion  o r  app ly  f o r  a  pe rm i t *  
dependinq on t h e  maximum y i e l d  o f  t h e  w e l l *  as o the rw ise  
p rov ided  i n  t h i s  chapter. The date  o f  a p p r o p r i a t i o n  s h a l l  be 
t h e  date  - c f  f i l i n g  t h e  n o t i c e  o f  comple t ion  o r  t h e  
a p p l i c a t i o n  f o r  a permit .  

H i s t o r y :  En. Sec, 169 Chr 452r LO 1973; amdr Sec. 2. 
Ch. 238. L O  1974; amdr Sec. 81 Chr 4 3 5 *  L O  1975; aadr 'Sec. 
41 Ch. 4169 L. 1977; ard-  Sec. 1, Ch. 4 7 0 ~  L O  1977; R*C*W* 
19479 59-880(6)- 

8 1 = l = ~ ~ r - , A o o m ~ ~ L i n n , ~ b y - ~ % 0 t e - ~ ~ 1 ; 1 ~ a ~ d - - ~ f ~ ~ ~ 1 O ~  
G Q ~ D ~ S S ~ Q Q ~ L S ~  The s t a t e  hoard o f  l a n d  commissioners sayT 
through t h e  department o f  n a t u r a l  resources and 
conservat ion.  a t  i t s  d i  s c r e t i  on, appropr i a te  any a v a i l  ab le  
waters f o r  use upon s t a t e  lands and au tho r i ze  the  
c o n s t r u c t i o n  of i r r i g a t i o n  works f o r  these lands-  The 
a p p r o p r i a t i o n  s h a l l  be made i n  t he  same way and under t h e  
same laws as  those qovern inq t h e  a p p r o p r i a t i o n  o f  water by 
i nd i v idua ls .  

H i s t o r y :  En. Sec. 21 Ch. 859 C. 1905; re-en. Set. 
22547 Pevr C. 1907; re-en. Sec. 19659 3.C.M- 1921; 3md. SeC. 
? Ch. 28br L. 1965; a ~ d .  Sec. 1 1 3 ~  Ch* 2537 L *  19741 
4.C.tt. 13479 61-ZC18. 

& k l i l l r - - A ~ r n ~ ~ i d f i ~ ~ ~ ~ d L f ~ ~ - l ~ ~ ~ ~  A person 
i n t a n d i n q  t o  sppr0priat.s- h a t e r  by means of a r e s e r v o i r  s h a l l  
app ly  f o r  a p e r m i t  as p r e s c r i b e d  i n  t h i s  Chdpter. 

H i s t o r )  : En. Sec- 25r Ch. 4529 L O  1973; R o C ~ f i .  19479 



81rZ=~br--Laren&i9nn---Lo,,-oerrni~_r~ireme~s~ (1)  
Outs ide  t h e  boundar ies o f  a  c o n t r o l l e d  qroundwater a rea*  a 
p e r c i t  i s  n o t  r e q u i r e d  b e f o r e  app rop r i . 3 t i ng  qroundwater b y  
means c f  i w e l l  o r  developed s p r i n g  w i t h  a maximum 
a p p r o p r i a t i o n  of l e s s  t h a n  100 q a l l o n s  per  ininute. n i t h i n  60 
days o f  ccmplet  i o n  o f  t h e  we1 1  or  developed s p r i n g  and 
a p p r o p r i 3 t i o n  of t h e  qroundwater f o r  b e n e f i c i a l  use* t h e  
a p p r o p r i a t o r  s h a l l  f i l e  a  n o t i c e  o f  comple t ion  w i t h  t h e  
department on .a form p rov ided  b y  t n e  department a t  i t s  
o f f i c e s  1 a t  t h e  o f f i c e s  o f  t he  county c l e r k  ana 
recorders.  Upon r e c e i p t  o f  t h e  n o t i c e *  t h e  department s h a l l  
rev iew t h e  n o t i c e  and may* b e f o r e  i s s u i n o  a c e r t i f i c a t e  o f  
water r i  qht*  r e t u r n  ~3 d e f e c t i v e  n o t i c e  f o r  c o r r e c t i o n  o r  
comple t ionr  t o g e t h e r  w i t h  t h e  reasons f o r  r e t u r n i n g  it. A 
n o t i c e  does n o t  1  ose p r i o r i t y  o f  f i l  i nq becau,ie o f  d e f e c t s *  
i f  t h e  n o t i c e  i s  c o r r e c t e d *  completedr and r e f i l e d  w i t h  t h e  
department n i t h i n  30 days o r  w i t h i n  a f u r t h e r  t i a s  as t h e  
department may a l l o w *  n o t  t o  exceed 6 nonths. I f  a  n o t i c e  i s  
n o t  c o r r e c t e d  and conp le ted  w i t h i n  t h e  t ime  a l l owed*  t h e  
p r i o r i t y  da te  o f  a p p r o p r i a t i o n  s h a l l  be the  da te  o f  r e f i l i n q  
a  c o r r e c t  and complete n o t i c e  w i t h  t h e  d e ~ a r t m e n t .  A 
c e r t i f i c a t e  o f  water r i q h t  may n o t  be issued u n t i l  a c o r r e c t  
and complete n o t i c e  has been f i l e d  w i t h  t h e  department. The 
o r i q i n a l  o f  t h e  c e r t i f i c a t e  s h a l l  b e  sent  t o  t h e  county  
c l e r k  and recorder  i n  t h e  county where t h e  p o i n t  o f  
d i v e r s i o n  or  p l a c e  of use i s  l o c a t e d  f o r  reco rda t i on .  The 
department s h a l l  keep a copy o f  t h e  c e r t i f i c a t e  i n  i t s  
o f f i c e  i n  fk?lena. A f  t f r  r e c o r d a t i o n *  t h e  c l e r k  and reco rde r  
s h a l l  sen3 t h e  c e r t i f i c a t e  t o  t h e  ?pp rop r ia ro r .  The d a t e  o f  
f i l i n g  c f  t h ?  n o t i c e  o f  comp le t i on  i s  t h e  d a t e  o f  p r i o r i t y  
o f  t h e  r i q h t .  

( 2 )  An a p p r o p r i a t o r  o f  groun:iuater by Eeans o f  a w e l l  
o r  developed s p r i n g *  f i r s t  p u t  t o  b e n e f i c i 3 1  use between 
January IT 1 9 6 2 ~  and d u l y  11 19739 whc d i d  n o t  f i l ?  a  n o t i c e  
o f  comple t ion*  a s  r e q u i r e d  by  laws i n  fo rce  p r i o r  t o  A p r i l  
14* 1 9 E l ~  w i t h  t h e  county  . c l e r k  and reco rde r  s b 3 l l  f i l e  a 
n o t i c e  o f  comp le t i on*  as p rov ided  i n  subsect ion  (1) o f  t h i s  
s e c t i o n -  w i t h  t h e  depdrtment t o  p e r f e c t  t h e  water r i q h t .  The 
p r i o r i t y  da te  o f  t h e  a p p r o p r i a t i o n  s h a l l  be t h e  da te  o f  t h e  
f i l i n g  o f  a n o t i c e  as p rov ided  i n  subsect ion  (1) o f  t h i s  
sect ion,  A n  a p p r o p r i a t i o n  under t h i s  subsect ion  i s  an 
e x i s t i n q  r i q h t *  and a p e r m i t  i s  n o t  requ i red ;  however* t h e  
depdrtment s h a l l  acknowledge t h e  r e c e i p t  c f  a c o r r e c t  and 
complete f i l i n q  o f  a  n o t i c e  o f  c o n ~ p l e t i o n ~  except  t h a t  f o r  
an a p p r o p r i a t i o n  o f  l e s s  than 100 g a l l o n s  per  m inu te *  t h e  
department s h a l l  i ssue a c e r t i f i c a t e  o f  water r i q h t -  

( 3 )  A p e r m i t  i s  no t  r e q u i r e d  b e f o r e  c o n s t r u c t i n q  an 
impoundment o r  p i t  and a p p r o p r i a t i n q  water  f o r  use by 
l i v e s t o c k  i f  t h e  naximurn c a p a c i t y  o f  t h e  imooundment o r  p i t  
i s  l e s s  t h , m  15 a c r e- f e e t  and t h e  a p p r o p r i a t i o n  i s  f rom a  
saurce o the r  t han  a p e r e n n i a l  f l o w i n q  s t rewn*  and t h e  
impoundment o r  p i t  i s  t o  be c o n s t r u c t e d  on aqd w i l l  be 
access ib le  t o  a p a r c e l  o f  l a n d  t h a t  i s  awned o r  under t h e  
c o n t r o l  o f  t h e  a o p l i c a n t  .3nd t h a t  I s  40 acres o r  l a r q e r .  4s 



used i n  t h i s  subsection, a pe renn ia l  f l o w i n q  stream means a 
stream which h i s t o r i c a l l y  has f lowed con t inuous ly  a t  a l l  
seasons o f  t h e  year*  d u r i n g  d r y  as w e l l  as wet years. 
how ever^ w i t h i n  60 days a f t e r  c o n s t r u c t i n q  t h e  impoundment 
o r  p i t *  t h e  a p p r o p r i a t o r  s h a l l  app ly  f o r  a p e r p i t  as 
p r e s c r i b e d  by t h i s  par t .  Upon r e c e i p t  o f  a c o r r e c t  and 
complete a p ? l i c a t i o n  f o r  a stockwater  p r o v i s i o n a l  p e r p i t *  
t h e  department s h a l l  t hen  a u t o m a t i c a l l y  i ssue a p r o v i s i o n a l  
permit .  If the  department determines a f t e r  a h e a r i n g  t h a t  
t h e  r i g h t s  o f  ( i ther  a p p r g p r i a t o r s  have been o r  w i l l  he 
adverse ly  a f f e c t e d *  i t  may revoke t h e  pe rm i t  o r  r e q u i r e  t h e  
p e r m i t t e e  t o  modify t h e  impoundment o r  p i t  and may then  make 
t h e  p e r m i t  s u b j e c t  t o  such te r f i s *  c o n d i t i o n s *  r e s t r i c t i o n s *  
o r  l i m i t a t i o n s  i t  cons iders  necessary t o  p r o t e c t  t he  r i o h t s  
o f  o the r  approFr ia tors .  

( 4 )  A person Ray a l s o  approp r ia te  water w i t h o u t  
a p p l y i n g  f o r  o r  p r ~ o r  t o  r e c e i v i n q  a p e r m i t  under r u l e s  
adopted by t h e  board under P5-2-113- 

H i s t o r y :  En. Sec. 16. Ch. 4 5 2 .  L. 1973; and* Sec. 21 
Ch. 2381 L O  1974; amd. Sec. 39 Ch* 4359 L O  1975; amd- Sec. 
4 7  Ch* 416. LO 1977; amdr Sec* IT Ch. 470, L O  1977; R-C.Y, 
19479 8 9 - & , 0 ( 5 ) *  (7 ) ;  amd- SPC. 11 Ch. 30, L O  1981; amd. 
Set- IT Ch. 1609 L O  1981; amd. Sec* IT Ch. 3579 L O  1981. 

Cowpi l e r ' s  Comments 
lYM,AnieodM+L Chapter 30 i n s e r t e d  *and the 

impoundment o r  p l t  i s  t o  be cons t ruc ted  or, and w i l l  be 
accass io le  t o  a pa rce l  o f  13na t p a t  i s  owned o r  under t h e  
c o n t r c l  o f  t h e  a p ~ l i c a n t  and t h a t  i s  40 acres o r  l a r q e r *  i n  
t h e  m idd le  o f  ( 3 ) .  

Chaoter 160 s u b s t i t u t e d  " d i t h i n  60 days a f t e r w  f o r  
abetorem i n  t h e  t h i r d  sentence o f  ( 3 ) ;  inserte.4 the  f o u r t t i  
sentence i n  ( 3 ) ;  s u b s t i t u t e d  " a f t e r  a hear inqr f o r  " a f t e r  
p rocess inq t h e  a p p l i c a t i o n r  i n  t h e  l a s t  Sentence o f  (3 ) ;  
s u b s t i t u t e d  "it may revoke t h e  pe rm i t  o r  r e q u i r e  t h e  
p e r m i t t e e  t o  modifv t h e  impoundment o r  p i t  and may then 
maken f o r  "it may r e o u i r e  t h e  a p p l i c ? n t  t o  modi fy  t h e  
c o n s t r u c t i o n  o f  t he  impoundment o r  p i t  and issue*  i n  t h e  
l a s t  sentence o f  (3). 

Chaoter 357 i n s e r t e d  "or developed spr int )"  a f t e r  * w e l l w  
i n  twc p laces i n  (1); s u b s t i t u t e d  rmaximum a p p r o p r i a t i o n  O f  

l e s s  than 100 q a l l o n s  per minutew f o r  * ~ a x i m u e  y i e l d  o f  l e s s  
than 100 q a l l o n s  a  c i n u t e a  i n  t h e  f i r s t  sentence o f  (1 ) ;  
i n s e r t e d  " w i t h  t h e  departmentr a f t e r  " n o t i c e  o f  comple t ion*  
in t h e  second sentence of (1); s u b s t i t u t e d  athe department 
s h a l l  r e v i e r  t h e  n o t i c e  and may* be fo re  i s s u i n g  a 
c e r t i f i c a t e  o f  water r i q h t r  r e t u r n  a d e f e c t i v e  n o t i c e  f o r  
c o r r e c t i o n  o r  comple t ion t  t oqe the r  w i t h  the  reasons f o r  
r e t u r n i n g  itr f o r  " the  department s h a l l  a u t o m a t i c a l l y  i ssue 
a c e r t i f i c a t e  o f  water r i q h t s *  i n  the t h i r d  sentence o f  ( I ) ;  
i n s e r t e d  t h e  f o u r t h *  f i f t h *  and s i x t h  sentences i (1); 
i n s e r t e d  subsect ion  (2). 

A ~ ~ ~ d h i l i ~  Sec t ion  2. Ch. 301 L O  1981. provided:  
"This a c t  a p p l i e s  t o  a p p l i c a t i o n s  pendinq w i t h  t h e  
department on t h e  e f f e c t i v e  date  o f  t h i s  a c t *  as w e l l  as 



a p p l i c a t i o n s  f i l e d  w i t h  t h e  department a f t e r  t h e  e f f e c t i v e  
date  o f  t h i s  act." 

Subsect ion ( 1 ) ~  seer 79 Ch- 3 5 7 9  L O  1 9 8 1 ~  provided:  
nSunsect ion ( 2 )  o f  s e c t i o n  1 Isec.  1 9  Ch. 357r L O  19811 
amend i nq 85-2-306 ] appl  i es t o  a1 1 n o t i c e s  o f  comp le t i on  
f i l s d  w i t h  t h e  department a f t e r  ~ u l y  lr 1973." 

Subsect ion ( 2 ) ~  sec. 79 Ch. 3 5 7 ~  LO 1 9 R 1 ~  provided:  
-Subsect ion ( 1 )  o f  s e c t i o n  1 [sec. 11 Ch. 3571 L. 1SPlr 
amending 85-2-30619 s e c t i o n  3 [sec. 3~ ch. 3579  L O  1981t 
arend inq 85-2-3101~ and s e c t i o n  4 [sec. 4r C h .  3579 LO 
1 9 8 1 ~  arend inq 85-2-3111 app ly  t o  n o t i c e s  o f  comple t ion  and 
a p p l i c a t i o n s  pending b e f o r e  t h e  department and t o  t5ose  
f i l e d  w i t h  t h e  department a f t e r  A p r i l  141 19810" 

E f f u - - Q m  Sec t ion  99 Ch- 357r L O  19919 provided:  
=Th is  a c t  i s  e f f e c t i v e  on passaqe and approval." Approved 
A p r i l  149 1981- 

a l r Z I 1 P 1 L , & ~ e , e f ~ ~ 1 i c a L i n o ~  (1 )  Upon r e c e i p t  o f  a 
proper  apol i c a t i o n  f o r  a p e r m i t *  t h e  dep3r tnent  s h a l l  
p reoare  a n o t i c e  c o n t a i n i n q  t h e  f a c t s  p e r t i n e n t  t o  t h e  
a p p l i c a t i o n  and s h a l l  p u b l i s h  t h e  n o t i c e  i n  a reuspaper o f  
aenera l  c i r c u l a t i o n  i n  t h e  area o f  t h e  source once 3 week 
f o r  3 consecut ive  weeks. Before  t h e  l a s t  d a t e  o f  
p u b l i c a t i o n *  t h e  department s h a l l  a l s o  serve the n o t i c e  by 
f i r s t - c l a s s  m a i l  upon an a p p r o p r i a t o r  c f  water o r  a o p l i c a n t  
f o r  o r  ho lde r  o f  a pe rm i t  who* accord inq t o  t h e  r -coros  o f  
t h e  depar raent*  may be a f f e c t e d  b y  t h e  ~ r o p o s e d  
appropr ia t ion .  A n o t i c e  s h a l l  a l s o  be s ~ r v e d  upcn J n y  p u b l i c  
agency t h a t  has reserved u a t e r s  i n  the  sol jrce under 
85-2-316. The department may* i n  i t s   discretion^ 3 1 ~ 0  serve 
n o t i c e  upon any s t a t e  aqency o r  o the r  person t h e  department 
f e e l s  may be i n t e r e s t e d  i n  o r  a f f e c t e d  by the  proposed 
3 p p r o p r i a t i ~ n .  The department s h a l l  f i l e  i n  i t s  reco rds  
proof  o f  s e r v i c e  by a f f i d a v i t  o f  t h e  p u b l i s h e r  i n  t h e  case 
o f  n o t i c e  by p u b l i c a t i o n  and by  i t s  own a f f i d a v i t  i n  t h e  
case o f  s e r v i c e  by % a i l .  

( 2 )  The n o t i c e  s h a l l  state t h a t  %y a date  s e t  by t h s  
department ( n o t  l e s s  t h n  3 0  days o r  r n r e  th3n 60 days a f t e r  
t h e  l z s t  da t *  o f  pub1 i c a t i o n )  persons may f i l e  w i t h  t h e  
department w f  itten o b j e c t  ions  tc t h e  appl  i c a t i o n .  

(3 )  The requirements of  subsect ions  (1 )  and ( 2 )  o f  
t h i s  s e c t i o n  do n o t  app ly  i f  t h e  department f i n d s *  on t h e  
bas i  s o f  i n f o r m a t i o n  reasonably a v ~ i  l a b l e  t o  i t~ t h a t  t h e  
a p p r o p r i a t i o n  as proposed i n  t h e  a p p l i c a t i o n  w i l l  n o t  
adverse ly  a f f e c t  t h e  r i q h t s  o f  o the r  persons. 

H is to ry :  En. Sec. 179 Ch. 4 5 2 ~  LO 1973; acd. Sec, 9 9  

Cho 4959 L O  1975; R,C.Ho 1947. 89-881; amd. Sec. 21  Ch. 3 5 7 ~  
Lo 1381. 

Cornp i 1 e r e  s Comments 
~ L - ~ o d m ~ t ;  s u b s t i t u t e d  " f i r s t - c l a s s *  f o r  

- c e r t i f i e d n  b e f o r e  nrnail" i n  the  second sentence o f  ( 1 ) -  
f;fferLiyg,-n&gz s e c t i c n  9~ Ch* 3571 L O  19811 provided:  

-This a c t  i s  e f f e c t i v e  on passaqe and approval." Approved 
h p r i l  149 1981. 



81=Z=3QB1,QUerlinnsl ( 1 )  An ob l e e t i a n  t o  an 
appl i c a t i o n  must be f i l e d  by  t h e  date  s p e c i f i e d  by  t h e  
depdrtmant under 85-2-307(2)- 

(2 )  The o b j e c t i o n  must s t a t e  t h e  n.me and address o f  
t h e  o b j e c t o r  ahd f a c t s  t e n d i n q  tg show t h a t  t h e r e  a r e  no 
unappropr ia ted waters i n  t h e  proposed source* t h a t  t h e  
proposed means o f  a p f j r o p r i a t i o n  a r e  inadequate* t h a t  t h e  
p r o p e r t y *  r i q h t s ,  o r  I n t e r e s t s  o f  the  o b j e c t o r  k o u l d  be 
aoverse ly  a f f e c t e d  by t h e  proposed a p p r o p r i a t i o n *  o r  t h e  
o b j e c t o r  may s t a t e  any o t h e r  o b j e c t i o n s  t o  the  proposed 
a p p r o p r i a t i o n  he cons ide rs  p e r t i n e n t -  

H i s t o r y :  En- Sec, 181 Ch. 452. L. 1973; R-Con. 1947r 
39-882- 

~ l = Z = ~ P P ~ - ~ ~ ~ s r i n ~ s ~ ~ ~ ~ ~ ~ ~ s s ~ n ~ s ~  If t h e  department 
determines t h a t  sn o b j e c t i o n  t o  an appl i c a t i o n  f o r  a  pe rm i t  
s t a t e s  a  v a l i d  o b - j c c t i o n  t o  t h e  issu.mce o f  t h e  p e r m i t *  it 
s h a l l  h o l d  a  pub1 i c  h e a r i n g  on t h e  o b j e c t i o n  w i t h i n  60 days 
from t h o  oa t?  s e t  by t h e  department f o r  t h e  f i l i n q  o f  
o b j e c t i o n s t  a f t e r  s e r v i n g  n o t i c e  o f  t h o  hear inq  by c e r t i f i e d  
* .a i l  upon the 3 p p l i c a n t  and t h e  ~ h j c c t o r -  The department may 
c o n s o l i d a t e  hear ings  i f  Eore than one o b j e c t i o n  i s  f i l e d  t o  
an a p r l i c a t i o n -  The department s h a l l  f i l e  i n  i t s  reco rds  
p r o o f  o f  t h e  s e r v i c e  by a f f i d a v i t  o f  the  department-  

H i s t o r y :  En- Sec- 199 Ch. 4 5 2 ~  La 1973; R O C - R e  1 9 4 7 ~  
39-883- 

8 4 = L = l 1 2 r d ~ ~ n , , ~ ~ , ~ p ~ f i ~ 1 9 3 ~  (1) The d r o a r t n e n t  
s h a l l  q r a n r t  deny* o r  c o n d i t i o n  an a p p l i c a t i o n  f o r  a p e r m i t  
i n  *ho le  o r  i n  p a r t  v i t h i n  1 2 0  days a f t e r  t h e  l a s t  da te  o f  
p u b l i c a t i o n  o f  t h e  n o t i c e  o f  a p p l i c a t i o n  i f  no o b j e c t i o n s  
have been r e c e i v e d  and w i t h i n  LBO days i f  a  hear inq  i s  h e l d  
o r  o b j e c t i m s  have been rece ived-  However* i n  e i t h e r  case 
t h e  t ime  may be extended upon aqreenent of t h z  a p p l i c a n t *  
o r *  i n  those cases where an environmental  impact StateI Ient  
must he ?repared o r  i n  o t h e r  ~ x t r a o r d i n 3 r y  cases* n o t  wore 
t9an  60 days upon o rd2 r  o f  t h e  department- I f  t h e  
department ~ r d e r s  the  t i m e  extended* it s h a l l  serve a  n o t i c e  
o f  t h e  ex tens ion  and t h e  reasons t h e r e f o r  by c e r t i f i e d  m a i l  
upon t h e  apy l  i c a n t  and each person nho has f i l e d  an 
o b j e c t i o n  dl. prov ided  by 85-2-3CB. 

( 2 )  However* an a p p l i c a t i o n  may n o t  ba approved i n  a 
mod i f i ec  fo rm o r  upon terms* c o n d i t i o n s *  o r  l i m i t a t i o n s  
spec i f i ed by t h e  department o r  den i ed* unless t h e  appl  i can t  
i s  f i r s t  g ranted an o p p o r t u n i t y  t o  be heard- I f  co  o b j e c t i o n  
i s  f i l e d  j q a i n s t  t h e  ap;) l icat ion b u t  t h e  departnent  i s  of 
t h e  op in ion  t h a t  t h e  appl i c a t i o n  should be approved i n  a  
modi f i e d  form o r  upon t e r n s *  COndi t i o n s *  o r  1  i m i t a t i o n s  
s p e c i f i e d  by i t  o r  t h a t  t h e  a p p l i c a t i o n  should be denied* 
t h e  department s h a l l  p repare  a  statement o f  i t s  o p i n i o n  and 
the reasons t h e r e f o r -  The department s t ta l l  serve a  s t a t e r e n t  
o f  i t s  o p i n i o n  by c e r t i f i e d  # a l l  upon t h e  app l i can t7  
together  w i t h  a n o t i c e  t h a t  t he  a p p l i c a n t  may o b t a i n  a  
nea r ing  bv f i l i n q  a  request  t h e r e f o r  w i t n i n  30 days a f t e r  



t h e  n o t i c e  i s  mai led. The n o t i c e  s h a l l  f u r t h e r  s t a t e  t h a t  
t h e  a p p l i c a t i o n  w i l l  b e  m o d i f i e d  i n  a s p e c i f i e d  manner o r  
den ied *  u n l e s s  a  h e a r i n q  i s  requested.  

( 3 )  The depar tment  may cease a c t i o n  upon an 
a p p l i c a t i o n  f o r  a p e r a i t  and r e t u r n  i t  t o  t h e  a p p l i c a n t  when 
it f i n d s  t h a t  t h e  a p p l i c a t i o n  i s  n o t  i n  good f a i t h  o r  does 
nD t  show a bona f i d e  i n t e n t  t c  a p p r o 2 r i a t e  w3te r  f o r  a 
b e n e f i c i a l  use. An a p p l i c a t i o n  r e t u r n e d  f o r  any o f  t h e s e  
reasons s h 3 l l  be accompanied by  a s ta temen t  o f  t h "  reasons  
f o r  which it was r e t u r n e d *  and t h e r e  s h a l l  be n o  r i g h t  t o  a 
p r i o r i t y  d a t e  base3 upon t h e  f i l i n q  o f  t h e  , apg l i ca t i on .  
R e t u r n i n q  an a p p l i c a t i o n  pu rsuan t  t o  t h i s  s u b s e c t i o n  s h a l l  
be deemed a f i n a l  d e c i s i o n  o f  t h e  depar tnen t .  

H i s t o r y :  ( 1 ) r  ( 2 ) t n .  Sec. 2Q1 Ch, 4529 L O  1913; amd. 
SEC. 1Cr C h r  4859 Lo 1975; amd. Sfc. 5 9  Ch. ' l b r  L. 1977; 
Sec. 99 -aa6~  R.C.H. 1947 (3)En. Sec. LC* Ch. 4579 L O  1973; 
and. SEC. 2 r  Chr 238r L O  1974; dmd. Sec. d r  Ch. 4 8 5 ~  L O  
1975; 6mdr Sec. 4 r  Ch- 4169 L O  1977; amd. Sec. IT C h *  4709 
LI 1977; Sec. 89-8R01 grCIH. 1947; K.C.%- 1947, 39-SeC(3)r 
89-384; 2n l .  Sec. 3, Ch. 3579 L O  lq82.  

COcpi lc?r*s  Comments 
1981--8nendmanfi j u b s t i t u t e a  " o b j e c t i o n s  h.3ve been 

r e c e i v e d a  f o r  a h s a r i n g  i s  h e l d n  a f t e r  " i f  nom i n  t h e  f i r s t  
sentence o f  ( 1 ) ;  i n s e r t e d  "o r  o b j e c t i o n s  rtave been r e c e i v e d-  
a f t e r  " i f  3 h e a r i n g  i s  h e l d w  3 t  t h e  end o f  t h e  f i r s t  
sentence o f  (1) .  

AJ2dlmDil i t~~ Subsec t i on  ( 2 ) r  sec. 79 Ch. 3 5 7 ~  L O  
1 Y J l r  ~ r c ~ v i d e d :  uSuhsec t ion  ( 1 )  o f  s e c t i o n  1 [sec. 1. Ch. 
3579 L O  1981r amendinq 85 -2 -3061~  s e c t i o n  3 [ s ? c -  39 Ch. 
357r L O  I v E l r  amendinq 95-2-31019 and s e c t i o n  4  rsec. 4 9  

Ch. 3F7r L O  1981. amendinq 85-2-3111 a o ~ l y  t o  n o t i c e s  o f  
c o m p l e t i o n  dnd a p p l i c a t i o n s  pend ing  &)a fo re  t h e  l e p a r t a a n t  
9nd t o  those f i l e d  w i t h  t h e  d e p a r t s e n t  a f t e r  A p r i l  14 r  
1981." 

Lff%f ix .~Qafs  S e c t i o n  99 Ch. 3579 L. 1 3 0 1 ~  p rov i ded :  
" Th i s  a c t  i s  e f f e c t i v e  on passaqe and app rova l  Approved 
A p r i l  1 4 ~  11810 - 

8 l r i = ~ l f i - L ~ i L e r i a - _ f n r - - f ~ ~ ~ ~ i s 1 u a n c e ~ ~ ~ f ~ ~ ~ i i ~ ~ i  The 
depar tment  s h a l l  i s s u e  a p e r m i t  i f :  

( I )  t h e r e  a r e  unc lppropr ia ted  wa te r s  i n  t h e  sou rce  o f  
suopl  y: 

( a )  a t  t i m e s  when t h e  wate r  can be p u t  t o  t h e  use 
proposed by the a p p l i c a n t ;  

( b )  i n  t h e  aKount t h e  a p p l i c a n t  seeks t o  A p c r o p r i a t e ;  
and 

( c )  t h r o u g h o u t  t h e  p e r i o d  d u r i n q  wh ich  t h o  a ~ g l i c a n t  
seeks t o  apk rop r  i a t e *  t h e  avount  rc.oueqted i s  3v3 i  l a b 1  e; 

( 2 )  t h e  r i q h t s  of  a p r i o r  a p p r o p r i a t o r  w i l l  nct be 
adverse1 y a f f e c t e d ;  

(3) t h e  p roposed means o f  d i v c r s i o n r   construction^ and 
o p e r a t i o n  o f  t h e  a p p r o p r i a t i o n  works 3 r e  adequate; 

( 4 )  t h e  p roposed use o f  k a t ~ r  i % a b e n e f i c i a l  use; 
( 5 )  t h e  OrovOSed use  u i  11 n3t i n t e r f e r e  un rsasonab l  y 



w i t n  o t h e r  p l anned  uses o r  nev- lopments f o r  wh i cb  =I p e r m i t  
has been i s s u e d  o r  f o r  d h i c h  wa t c r  has been rnservea ;  

( 6 )  3 ap:tl i c a n t  f a r  an a p p r o p r i a t i o n  o f  10,000 
a c r e- f e e t  a year  r more and 15 c u b i c  fee: p c r  sncond o r  
morc p roves  hy c l e a r  dnG c o n v i n i i r i g  ,?vidc?nce t h a t  t h e  r i q h t s  
o f  a p r i o r  a p p r o p r i a t c r  w i l l  n o t  be a d v e r s ~ l y  a f f e c t e d ;  

(7)  excep t  3s p r o v i d e a  i n  s u b s e c t i o ~  ( 6 )  T t h e  
a p p l i c s n t    roves b y  s u b s t a n t i a l  c r e d i b l e  av tdence  t h e  
c r i t e r i a  1  i s t e d  i n  s u b s e c t i o n s  ( 1 )  t h r m q n  ( 5 ) -  

H i s t ~ r y :  en. Scc. 211 Ch. 452. L. 1573; l f i d r  S ~ C .  1. 
Ch. 156, L. 1975; .3ad. Sec. IT Ch. 3 C 7 t  L O  1977; d ~ d -  Set- 
6. Ch. 4169 1. 1977; X.C.r. 1 9 4 7 ~  LlY-875; cmd. Sec. 4 7  Ch. 
3579 Lo 19C1. 

Cospi l e r  * s  Cocments 
1231--&mendEgUi S u b s t i t u t e d  " d i v e r s i o n r  c o n s t r u c t i o n *  

and o p e r d t i a n  o t  t h e  a p p r o p r i a t i o n  worksM f o r  w d i v e r s i o n  o r  
c o n s t r u c t i o n "  i n  ( 3 ) ;  S u b s t i t u t e d  nandn f o r  # o r n  a f t e r  'a 
year  o r  ao r * "  i n  ( 6 ) ;  added s u b s e c t i o n  (7).  

A ~ l i ~ k i l i t ~ ;  S u b s e c t i o n  ( 2 ) ~  sec. 79 Chr 357r  L. 
19519 p r o v i d e d :  mSubsec t i on  ( 1 )  o f  s e c t i o n  1 [sec. 1 9  Ch. 
3579 L O  19817 dn2nd inq  35-2-30617 s e c t i o q  3 [sec. 39 Ch- 
3579 LO l 9 q l ~  dmendinq 85-2-3101. and s r c t i o p  4 f s c c r  41  
Ch. 3579 L. 1 1 3 1 ~  amendinq 85-2-3111 a p p l y  t o  n o t i c e s  o f  
c o m p l e t i o n  and app l  i c a t  i ons ~ e n d i  nq 9e fo re  , the  depar tment  
arid t o  t h o s -  f i l e d  w i t h  t h e  depar tment  a f t e r  4 p r i l  I & *  
l Y B l r N  

kfLfsfiyft-QaLg; S e c t i o n  9, Ch. 357, LI 19.??Lr p rov i ded :  
"Th i s  a c t  i s  e f f e c t i v e  on  passaqa and a ~ o r o v a l . ~  Approved 
4 p r i l  149 12dl .  

BlzZ=31L--Ierms,-uf-~~raif~ ( 1 )  The depar tment  m - 3 ~  
i s s u e  a ? e r r n i t  t o r  l e s s  t h a n  t h e  a r o u n t  o f  wa te r  r eques ted *  
b u t  i n  no case  may i t  i s s u e  a p e r m i t  f o r  more wa te r  t h a n  i s  
r eques ted  ,>r t!?an can be b e n e f i c i a l l y  used  k - i t h o u t  was te  f o r  
t b e  Curpose s t a t e d  i n  t h e  a p p l i c a t i o n .  The depar tment  n:y 
r e q u i r o  m o r i f i c a t i o n  c f  p l a n s  and s p e c i f i c a t i o n s  f c r  t h c  
3 p P r o L r i a t i " n  o r  r e l a t e d  d i v e r s i o n  o r  c o n s t r u c t i o n .  It may 
i ssue a o c r c i  t s u b j e c t  t o  t e r t r s t  cond i  t i o n s r  r e S t r i C t i a n S r  
and 1  i ~ v i t a t i  3ns i t  c o n s i d e r s  necessary  t o  P r o t e c t  t h e  r i g h t s  
o f  o t h e r  8a .opropr ia to rs*  and i t  may i s s u e  t emoo ra r y  o r  
seasonal  w r m i t s .  A p e r m i t  s h a l l  oe i s s u e d  s u b j e c t  t o  
e R i s t i n y  r i q h t s  2nd any f i n a l  d e t e r m i n 3 t i o n  o f  t h o s e  r i q h t s  
made under  t h i s  chapter .  

( 2 )  The  depar tment  may l i m i t  t h e  t i m e  f o r  commencement 
o f  t h e  a p p r o p r i a t i o n  works*  c o n p l e t i o n  o f  c o n s t r u c t i o n *  and 
a c t u a l  a p p l i c a t i o n  of t h e  wa te r  t o  t h e  p ropcsed  b e n e f i c i a l  
use. I n  f i x i n q  t h o s e  t i m e  l i m i t s ,  t h e  d g p a r t a e n t  s h a l l  
c o n s i d e r  tkie c o s t  and maqn i tude  of t.he P r o j e c t *  t h e  
eng inee r  i n q  and p h y s i c a l  f e a t u r e s  t c  be encoun te red *  and*  on 
p r o j e c t s  d e s i ~ n e d  f o r  q r a d u a l  d e v e l c p r e n t  and g r a d u a l l y  
i n c r e a s e d  use  o f  w a t e r *  t h ~  t i m e  r e a s 9 n a b l y  necessa ry  f o r  
t.t lat c!radual Uevs lopment  and increas;.d use. Fo r  qoad cause 
shown by t h c  p e r m i t t e e *  t h e  depar tment  say i n  i t s  d i s c r e t i o n  
r ~ 3 s o n a b l y  e x t e n d  t i m e  1  i s i t s -  



( 3 )  The o r i q i n a l  o f  t h e  p e r m i t  s h a l l  be sen t  t o  t h e  
c o u n t y  c l e r k  and r z c a r d e r  i n  t h e  c a u n t y  where t h e  p o i n t  o f  
d i v e r s i o n  o r  p l a c e  o f  use i s  l o c a t e d  f o r  r e c o r d a t i o n *  and a  
copy sh.311 be k e ~ t  i n  t h e  o f f i c e  o f  t h e  depar tment  i n  
H ~ l e n a .  A f t e r  r e c o r d a t i o n *  t h e  c l e r k  an3 r e c o r d e r  s h a l l  scnd 
t h e  p e r p i t  t o  t h e  pe rm i t t ee .  

H i s t o r y :  En. Sec. 2 2 9  Chr 4 5 2 ~  L. 1973; R.L.K. 19477 
39-986- 

B ~ = Z ~ ~ ~ , - ~ L Q Y ~ S ~ Q ~ O ~ ~ R ~ L I E ~ ~ ; S  A p e r m i t  i s sued  p r i o r  t o  
a  f i n a l  d e t e r m i n a t i o n  o f  e x i s t i n ]  r i a h t s  i s  p r o v i s i o n a l  anfi 
i s  s u b j e c t  t o  t h a t  f i n a l  de te rm ina t i qn .  The scount  o f  t b e  
a g p r o p r i a t i b n  q r a n t e a  i n  3 p r o v i s i 3 n a l  p e r n i t  s h a l l  he 
reduced o r  m o d i f i e d  dhere necessary  t o  p r o t s c t  aod quaran tee  
e x i s t i n q  r i q h t s  d e t e r p i n e d  i n  the f i n ~ l  decrce. b w r s o n  say 
n o t  o b t a i n  any ves tEd  r i q h t  t c ~  an a p p r o p r i a t i o n  o b t a i n e d  
unds r  a p r o v i s i o n a l  p e r s i t  b y  v i r t u e  o f  c o n s t r u c t i o n  o f  
d i v e r s i o n  ~ o r k s r  purchase  o f  e ~ u i  prn-nt t o  dopl y  w a t e r *  
p l a n t  i n a  o f  c r o p s *  o r  c t h e r  a c t  i o n  *her.? the  perthi t k o u l d  
have been d f n i c d  o r  v o d i f i e d  i f  t h e  f i n a l  decree  had been 
a v a i  1  a b l e  t o  t h e  d e p a r t ~ e ~ t *  

H i s t o r y :  En. Sec. l b *  Ch. 4 5 2 9  L. 1 9 7 3 ;  smd. Sec- 2 1  
Ch, 2 3 8 9  L. 1374; amd. Sec- @ *  Ch. 4%5*  L- 1975; .wd. Sec. 
4 r  Chr 416r L-  1977; amd. Sec- 1 9  Ch. 47Qr L -  1577;  R - C . P *  
14479 39-8SC(4) r 

& 5 r ~ ~ 4 ~ - , S s ~ n r a f i ~ a ~ s f ~ ~ ~ i f , ~  If t h e  work on an  
a p p r o p r i a t i o n  i s  n o t  comwenced* p rosecu ted *  o r  ccmp le ted  
w i t h i n  t h e  t i m e  s t a t e d  i n  t h e  p e r m i t  o r  an e x t e n s i o n  t h e r ~ o f  
o r  i f  t h e  wate r  i s  n o t  b e i n q  a p p l i o a  t o  t h e  b e r l p f i c i a l  use  
con te lkp la ts i !  i n  t h e  p e r m i t  o r  i f  t he  g e r r r i t  i s  o t t ~ + ? r w i s e  n o t  
b e i n q  f o l l ? u e d r  t h e  depar tment  may*  a f t ' r  n o r i c e r  r e q u i r e  
t h e  p e r n ~ i t t e e  t o  show cause why t h e  p e r m i t  shou ld  n o t  be 
revoked. I f  the p e r m i t t e e  f a i l s  t o  show s u f f i c i e n t  cause* 
t h e  department may revoke  t P e  p z r m i t -  

H i s t o r t :  "0 Sec. 2 3 9  Ch. 4529 L. 1973; R.C-H. 1947. 
139-8870 

~ ~ = Z ~ ~ ~ - - ~ S ~ ~ ~ & E - - P ~ - H ~ W L - L ~ Q ~ L I  ( 1 )  Upon a c t u a l  
a p ~ l i c a t i o n  o f  wa te r  t o  t h e  p roposed b e n e f i c i a l  use w i t h i n  
t h e  t i m e  a l l  owed* t h e  permi  t t e e  s h a l l  n o t i  f y  t t te  4 e p a r t s e n t  
t h a t  t h e  a p p r o p r i a t i o n  has been p r o p e r l y  c o s p l e t e d -  The 
depdr tment  may t h e n  i n s p e c t  t h e  a p p r c p r i a t i o n *  and i f  it 
d e t e r r i n e s  t h a t  t h e  a p p r o p r i a t i o n  has been comple ted  i n  
s u b s t a n t i a l  accordance w i t h  t h e  D e r r i t r  i t  s h a l l  i s s u e  t h e  
p e r o i t t e e  a c e r t i f i c a t e  o f  u a t e r  r i q r t .  The o r i q i n q l  o f  t h e  
c e r t i f i c a t e  s h a l l  he s e n t  t o  t h e  c c u n t y  c l e r k  and r e c o r d e r  
i n  t h e  coun t y  whe re in  t h e  p o i n t  o f  d i v 3 r s i o n  o r  j l laCe o f  use 
i s  l o c a t e d  f o r  r e c o r d a t i o n *  and a d u p l i c a t e  s h a l l  he k e p t  i n  
t h e  o f f i c e  o f  t h e  depar tment  i n  Fc lcna.  A f t e r  r - c o r d a t i o n *  
the  c l e r k  and r e c o r d e r  s h a l l  send t h e  c z r t i  f i z 3 t o  t o  t h e  
appropr  i 3to r .  

( 2 )  C x c e p t  as p r o v i d e d  i n  85 -2 -313~  7 c e r t i f i c a t e  o f  
i 



water  r i  .,ht i n  a p 3 r t i c u l a r  sou rce  r 3 y  n o t  :>--~ i scu rd  p r i o r  
t o  a gprlqr t l  d e t o r w i n a t  ior, uader  p a r t  7 o f  t p i s  cCIa : t e r  n f  
r x i s t i n c ,  r i  j C ) t s  i n  t k i . 3 t  sourcs.  

S S = Z r ~ L h ~ - - E ~ s e r u ~ L i ~ n ~ ~ f ~ n a ~ e ~ ~ ~  (1) The s t a t e  o r  any 
. ~ s l  i t  i c a l  subdivision o r  zqency t h e r e o f  qr t h s  U r l i t ed  S t a t e s  
o r  any a.qC?ncy t h e r e o f  T a y  app l y  t o  t h c  bga r@ t o  r e s e r v e  
wa te r s  f o r  e x i s t i n q  o r  f u t u r e  b e n e f i c i z j l  uses  o r  ta m a i n t a i n  
a . n i n i s u r  f l o w *  l e v e l *  o r  qua l  i t y  o f  wa te r  t h r a u q h o u t  t h e  
year  o r  a t  such p p r i o d s  o r  f o r  such 14n3tI-1 o f  t i m e  as t h e  
003 rd  d e s i  :n-tps. 

( 2 )  1Jf)on r e c e i v  i n q  a n  ? p o l  i c a t  i on*  the depr r r t rmnt  
s h a l l  p roceed i n  accordance w i t h  R5-2-307 t h r o u q h  85-2-309, 
A f t e r  t i le  ticar i n q  p r o v i d e d  i n  e5-2-309r t h e  boara  s 2 a l l  
d e c i d e  unc+har  t o  r e s e r v e  t h e  wa te r  f o r  t h e  a p p l i c a n t .  The 
depar tment 's  c o s t s  c f  q i v i n c  n o t i c e *  h o l d i n 7  t h e  hear inq,  
c o n a u c t i n q  i n v e s t i q a t i c n s *  and r a k i - q  r z c o r d s  i n c u r r r d  i n  
3 c t i n g  upon t h e  a p p l i c a t i o n  t o  r e s c r v p  wa te r *  excep t  t h e  
c o s t  o f  s ! l a r i e s  o f  t h e  depar tment ' s  p s r s o n n e l r  s h a l l  he 
p a i d  by t h a  a p p l i c a n t .  I n  a d d i t i o n *  a r easnnab le  p r o p o r t i o n  
o f  t h e  de~;  a r t ! nen tes  c o s t  o f  p r e p a r  i n r j  an c n v i  r cnmsn ta l  
i x p a c t  s t a t d n e n t  s h a l l  b e  p a i d  by  t h e  app l  i c a n t  u n l e s s  
waived by  t n a  eepar tment  upon a showinq o f  qood cause by  t h e  
3opl  i can t .  

( 3 )  Tne boara  may ncjt adop t  a n  orsler r eso rv i r r q  w ~ t e r  
u n l e s s  t h e  s p p l i c a n t  e s t a b l i s h e s  t o  t h e  s a t i s f a c t i o n  o f  t h e  
boa rd  : 

( a )  t h e  parpose  o f  t h &  r e s e r v a t i o n ;  
('3) t h e  need f o r  t h e  r e s e r v a t i o n ;  
( c )  the amount o f  wz te r  nzcessa ry  f o r  t h e  purpose o f  

t h e  r e s e r v ~ t  ion ;  
( d )  t h a t  t h e  r e s e r v a t i o n  i s  i n  t h e  pub1 i c  i n t e r e s t *  
( 4 )  I f  t h e  puruose  o f  t h e  r e s e r v a t i o n  r e w i r e s  

c c n s t r u c t i o n  c f  a  s torac je o r  3 i v s r s i o n  f a c i l i t y *  the 
app l  i c i ~ n t  s(1311 estat.1 is;? t c  the s a t i s f 3 c t i o n  o f  t h e  boa rd  
t 3 a t  t h e r e  w i l l  be p r o q r e s s  t owa rd  c o m p l e t i o n  o f  ihe 
fdc  i 1 i t y  and accnt'ripl i shment @f t h e  purqose  w i t h  reasonab le  
d i l i g e n c e  i l k  accordance w i t h  3n e s t a b l i s h e d  p lan .  

( 5 )  The board  s h a l l  l i r i t  any r e s e r v a t i o n s  a f t e r  %ay 
9, 19797 f o r  KSiqt€?rl.inCe c f  win imun f l o w *  l e v e l *  o r  qua l  i t y  
of h a t e r  t h a t  i t  awards 3t any 2 o i n t  on a s t ream o r  r i v e r  t o  
a asximurr o f  SOX o f  t h e  average  a n i ~ u a l  f l ow  g f  r e c o r e  on 
qauqed s t reams*  Unqauqed st reams can h e  a l l o c a t e d  a t  t h e  
C i s c r c t i a n  c f  t h e  bo? rd -  

( )  l f t e r  t h e  a d o p t i o n  of an o r d e r  r e s e r v i n g  wa te r s *  
t h e  d e ~ a r t . n e n t  n.ay r e . j ec t  an a p p l i c a t i o n  and r e f u s s  3 p e r m i t  
f o r  t h e  a p o r o p r i a t i o n  af r e s e r v e d  wa te r s  o r  may*  w i t h  t h e  
abDrova1 of t h e  Sodru. i s s u e  t h e  n e r m i t  s u b j e c t  t a  such 
t e r x s  and c o n d i t i o n s  i t  c o n s i d e r s  qecassdry  f o r  t h e  
o r o t e c t i o n  o f  t h e  o b j e c t i v e s  o f  t h e  r e s e r v a t i o n -  

( 7 )  4ny person  d e s i r i n g  t o  use wate r  r e s e r v e d  t o  a 
c ~ n s s r v a t i o n  d i s t r i c t  f o r  a q r i c u l t u r a l  purposes s h a l l  wake 
aapl  i c a t i o n  f o r  suck use w i t h  t h e  d i s t r i c t *  and t h e  d i s t r i c t  



upon approval  o f  t h e  a p p l i c a t i o n  must i n f o r m  the department 
o f  t h e  approved use- The department s h 3 l l  s a i n t a i n  reco rds  
o f  a1 1  uses o f  water rese rved  t o  conservat  i o n  d i  s t r  i c t s  and 
be respons ib le ,  uhen requested by  t h e  d i s t r i c t s .  f o r  
rende r in?  t e c h n i c a l  an3 a d m i n i s t r a t ~ v o  ass i s tance  w i t h i n  t h e  
departmpnt's s t a f f i n q  and budge t i nq  l i m i t a t i o n s  i n  t h e  
p r e p a r a t i o n  and p rocess inq  o f  such a p g l i c z t i o n s  f o r  t h e  
c o n s e r v a t i m  d i s t r i c t s ,  The depar t sen t  s h a l l  r w i t h i n  i t s  
s t a f f i n q  and budge t i nq  l i m i t a t i o n s *  c o a p l e t e  any f e a s i b i l i t y  
s tudy  requested by t h e  d i s t r i c t s  w i t h i n  12 months o f  t h e  
t i m e  t h o  r e q u e s t  w=is made, The board  s h a l l  e x t ~ n d  t h e  t i ~ e  
a l l owed  t o  deve lop  a p l a n  i d e n t i f y i n q  p r o j e c t s  f o r  u t i l i z i n a  
a d i s t r i c t ' s  r e s e r v a t i o n  so l o n q  as t h e  c o n s e r v a t i o n  
d i s t r i c t  .nakes a qood f a i t h  e f f o r t *  d i t h i n  i t s  s t a f f i n q  and 
budqet  1 i m i t a t i o n s .  t o  develop a pl3n. 

( 8 )  4 r e s e r v a t i o n  under t h i s  s e c t i o n  s h a l l  da te  from 
t h e  date t h e  order  r e s e r v i n q  t h e  water i s  adopted by t h e  
board  and stbal l  no* adve rse l y  a f f e c t  any r i q h t s  i n  e x i s t e n c e  
a t  t h a t  time. 

( 9 )  The boa rd   shall^ p e r i o d i c a l l y  b u t  a t  l e a s t  once 
every 13  years?  rev iew e x i s t i n q  r e s e r v a t i o n s  t o  ensure t h a t  
t h e  o b j e c t i v e s  o f  t he  r e s e r v a t i o n  are  t e i n q  met. where the 
o b j e c t i v e s  o f  t h e  r e s e r v a t i o n  a r e  n o t  b e i n q  met* t h e  b o a r d  _ 
may ~ x t e n d *  revoker  o r  mod i f y  t h e  reserva t ion .  

(1C) Tt;e board  aay modi fy  an e x i s t i n q  or f u t u r e  o r d e r  
o r i q i n a l l y  adopted t o  rese rve  water f o r  t h e  purpose o f  
m a i n t a i n i n q  minimum f l o w *  l e v e l *  o r  q u d l i t y  o f  w? tc r r  so as 
t o  r e a l l o c a t e  suck r e s e r v a t i o n  o r  p o r t i o n  t h e r e o f  t o  an 
a p p l i c a n t  r h o  i s  a q u a l i f i e d  r e s e r v a n t  under t h i s  sec t ion .  
R e a l l o c a t i o n  o f  rese rved  water may be made b y  t h e  boa rd  
f o l l o w i n q  n o t i c e  an0 h e a r i n g  wherein t h e  board  f i n d s  t h a t  
a l l  c r  p a r t  o f  t h e  r e s e r v a t i o n  i s  n o t  r e q u i r e d  f o r  i t s  
purpose an3 t h a t  t h e  need f o r  t h e  r e a l l o c a t i o n  has been 
shown by t h e  a p p l i c s n t  t o  outweigh t h e  need shown by t h e  
o r i q i n a l  r e s e r v a n t -  R e a l l o c a t i o n  o f  reserved water s h a l l  n o t  
adverse ly  a f f e c t  t h e  p r i o r i t y  ddte of t h e  r e s e r v a t i o n *  and 
t h e  r e s s r v i t i o n  s h a l l  r e t a i n  i t s  p r i o r i t y  da te  d e s p i t e  
r e a l l o c a t i o n  t o  a d i f f e r e n t  e n t i t y  f o r  a d i f f e r e n t  use-  The 
board may n o t  r e a l l o c a t e  water  reserved under t h i s  s e c t i o n  
on any stream o r  r i v e r  &ore  f r e q u e n t l y  t h a n  m c e  eve ry  5 
years . 

(11) No th ing  i n  t h i s  s e c t i o n  v e s t s  t h e  board  w i t h  t h e  
a u t h o r i t y  t o  a l t e r  a  water  r i q h t  t h a t  i s  n o t  a r p s e r v a t i o n .  

H i s t o r y :  En. Sec. 2 6 .  Ch. 4 5 2 9  L O  1973; amd. S ~ C -  1 1 9  

C h -  435.  L. 1975; amd. Sec. 7. Ch. 616. LI 1977; ReC-*. 
13477 89-990; and. Sec- 1. Chr 639r  Lo 1979; 3md- Set* 1, 
Ch. 185. L O  1981; and. Sec- 6 9  Ch. 357. L. 1981. 

Compi1er.s Comments 
l P 3 1 , & f l 3 d ~ e n ~ I  Chapter 186 i n s e r t e d  *when r ~ q u e s t e d  

by t h e  a i s t r i c t s n  b e f o r e  " fo r  r e n d e r i n q  t e c h q i c a l  and 
a d m i n i s t r a t i v e  ass i s tance*  i n  (7) ;  i n s e r t e d  " p r e p a r a t i o n  
and* b e f o r e  nprocess inq  o f  such a p p l i c a t i s n s *  i n  t h e  m idd le  
o f  (7) ;  addejd l a s t  two sentences o f  (7).  

Chapter 357 added t h e  l a s t  sentence o f  ( Z ) .  



A ~ l ~ P i l i t ~ i  Subsec t i on  ( 3 ) ~  sec. 7 9  Chr 3579 L. 
1 9 8 1 ~  p rov i ded :  " S e c t i o n  6  rsec. 6*  Ch. 357. L. 1981, 
amendinq 65-2-3161 app l  i e s  t o  a p p l  i c a t i o n s  pend ing  b e f o r e  
t h e  boa rd  o n  A p r i l  149 1 9 E 1 ~  as w e l l  as a p p l i c a t i o n s  f i l e d  
w i t h  t h e  bea rd  a f t c r  A p r i l  1 4 ~  1981.n 

1PP1-ufr~&iyg-QafeA s e c t i o n  ' 3 9  Ch- 3579 L. l 0 D l r  
p rov i ded :  "This a c t  i s  e f f e c t i v e  on ;>asssqo *3nd a p p r o ~ a l . ~  
Approved A p r i l  1 4 ~  1081. 

1919-lffrc;ti~e&LaL S e c t i o n  29 Ch. 6399 L. 19799 
p rov i ded :  * T h i s  a c t  i s  e f f e c t i v e  on passaqe and a p p r o v a l o m  
Approved Hay 3~ 1979. 

BkZ=llIr--Lirni~flansn-doorn~ria&inn-et~ed-hldLn~ 
( 1 )  A f t e r  Mity 7 7  19799 no a p p l i c a t i o n  f o r  a o e r m i t  t o  
a p p r o p r i a t e  q round wa te r  i n  excess o f  3,903 a c r e  f e e t  p e r  
year  s a y  b~ o r a n t e d *  excep t  pu rsuan t  t o  ?n a c t  o f  t h e  
l e q i s l a t u r -  p e r m i t t i a q  t h e  s p e c i f i c  a p p r o 2 r i a t i o n .  

( 2 )  Subsec t ion  ( 1 )  a p p l i e s  t o  3ny o e r m i t  t c  
a p p r o p r i a t e  r l round wa te r  f o r  r t h i ch  a p G l i c a t i o n  has been made 
b u t  wh i ch  has n o t  been q r a n t e d  as o f  Yay  79 1979. 

( 3 )  T h i s  s e c t i o n  does n o t  a p p l y  t o  a p p r o p r i a t i o n s  by  
c u n i c j p a l i t i e s  f o r  m u n i c i p a l  use  o r  t o  a p p r o p r i a t i o n s  f o r  
pub1 i c  water  suppl  i e s  as d e f i n e d  i n  75-6-102 o r  t o  
a p p r o p r i a t i o n s  For  t h e  i r r i g a t i o n  o f  c r o p l a n d  owned and 
o p e r a t e d  by t h e  a p p l i c a ~ t -  

( 4 )  Any pe rson*  a s s o c i a t i o n *  c o r p o r a t i o n ?  * o r  c t h e r  
e n t i t y  t h a t  a p p l i e s  f o r  a p e r t n i t  t o  a p p r o p r i a t e  q round 
w a t e r *  s i n q u l a r l y  o r  c c l l e c t i v s l  y t  f o r  t h e  purpose  o f  
c i r c u m v e r ~ t i n q  t h i s  s e c t i o n  i s  p u n i s h a b l e  b y  a f i n e  n o t  
exceed ing  659000. 

H i s t o r y :  En. Secs. 29 4, Ch. 631, L. 1979. 

Comp i l e r0s  Comments 
fffesfiu,r;fnt& Sec. S t  Ch. 6319 L. 1 9 7 9 ~  p rov i ded :  

"Th is  a c t  i s  ~ f f e c t  iVe  on  passaqe and app rova l  Approved 
May 79 1979. 

R k l r 3 l ~ - - l a ~ - ~ ~ h ~ - n 0 0 r ~ ~ ~ i ~ ~ ~ ~ a t c c u n f ~  There  i s  
e s t a b l i s h e d  a v a t e r  r i q h t  a p p r o p r i a t i o n  accoun t  i n  t h e  
earmarked revenue f u n d  o f  t h e  s t a t e  t r easu ry .  A l l  fees 
c o l l e c t e d  as  p r o v i d ~ d  in  85-2-113 s h a l l  be d e p o s i t e d  i n  t h e  
account  t o  h e l p  pay t h e  expenses i n c u r r e d  b y  t h e  depar tment  
f o r  a d m i n i s t e r i n g  t h i s  p a r t *  p a r t  l t  p a r t  4 9  and p a r t  5 o f  
chap te r  2, T i t l e  85. 

H i s t o r y :  En. Sec. 5 9  Ch. 357* L. 1981- 

Compi1er.s Comments 
I;~difir&i~~,1rt~&wz;~i~n~ s e c t i o n  89  Ch. 3571 L. 1 9 8 1 ~  

p rov ided :  " Sec t i on  5 C85-2-3181 i s  i n t e n d e d  t o  be c o d i f i e d  
as an i n t e q r a l  p a r t  o f  T i t l e  8 5 ~  c h a p t e r  2 r  p a r t  3~ and t h e  
p r o v i s i o n s  o f  T i t l e  851 c h a p t e r  29 a p p l y  t o  s e c t i o n  5." 

Effgr&iye,Ca&l S e c t i o n  9~ Ch. 3 5 7 ~  L. 19819 p rov i ded :  
mTh i s  a c t  i s  e f f e c t i v e  on  passage and approval.* Approved 
A p r i l  149 1981. 



Bfi=LrllzL--flilk-8i~e~-Basin~==~s~1s~~i~n-~f~~Lti9n--~~ 
Q % m i L - = r - O ~ P g n l i ? l r  ( 1 )  In Order t o  balance t h e  need f c r  
t h e  cont inued developsent  o f  Xontanaes water and f o r  
p r o t e c t i o n  o f  e x i s t i n q  r i g h t s  i n  t h e  M i l k  R iver  % s i n *  t h e  
department ;!bay suspend a c t i o n  on a  c l a s s  o f  appl i c 3 t i a n s  o r  
may c l o s e  a source i n  t h e  b a s i n  and r e f u s e  t o  accent a  c l a s s  
o f  appl i c a t i o n s t  o r  bo th *  f o r  a p e r m i t  under t h i s  p a r t  t o  
a p p r o p r i a t e  from t h a t  source i n  t h e  basin. 

( 2 )  Suspension o r  c l o s u r e *  o r  bo th *  may o n l y  be 
proposed by t h e  departvent .  

( 3 )  The proposa l  must s t a t e  the source i n  t h e  b a s i n  
and c l a s s  o f  a p p l i c a t i o ~ i s  f o r  which suspension c r  c l o s u r e r  
o r  bo th *  i s  be ing  proposed and any o f  t h e  f o l l o w i n g  
a l l e g a t i o n s :  

(a)  t n a t  t h e  frequency o f  occur fence o f  unappropr ia ted 
waters i s  such t h a t :  

( i )  any new a p p r o p r i a t i o n  f rom t h e  source f o r  t h e  
c l a s s  o f  a p p l i c a t i o n s  k i l l  adverse ly  a f f e c t  t h e  r i g h t s  o f  a  
p r i o r  a p p r o p r i a t i o n  f rom the  source; or  

( i i )  any new a p p r o p r i a t i o n  f row t h e  source f o r  t h e  
c l a s s  c f  anpl  i c a t i o n s  w i  11 i n t e r f e r e  unreasonably w i t h  
another planned use o r  development f o r  which a  p e r m i t  has 
been q i ven  o r  f o r  which water has been reserved i n  t h e  
source; o r  

(b)  t n a t  s i q n i f i c a n t  d i spu tes  o r  enforcement prob lees 
rega rd ing  p r i o r i t y  o f  r i q h t s  o r  amounts o r  d u r a t i o n  o f  water 
i n  use by a p p r o p r i a t o r s  a r e  i n  progress  o r  n i l 1  a r i s e -  

H i s t o r y :  En. Sec. 11 Ch- 5 2 4 ~  L. 1981. 

Compi1er.s Comments 
lE&1-Jij&; T h e  t i t l e  t o  S!? 199 (Ch. 5 7 4 9  L o  1981)  

read: *An a c t  t o  a l l o w  t h e  department o f  n a t u r a l  resources 
and conserva t i on  t o  suspend a c t  i o n  on appl  i c a t i o n s  and t 3  
c l o s e  a source w i t h i n  the M i l k  R iver  Pas in  t o  a p p l i c a t i o n s  
f o r  a pe rm i t  t o  a p p r o p r i a t e  water i n  t h e  oas in  under c e r t a i n  
cond i t i ons ;  and p r o v i d i n q  an immediate e f f e c t i v e  d3teoa 

EffesLiur-,Qa&&i s e c t i o n  5 *  Ch. 5149  L -  19 t31~  prov ided:  
-This a c t  i s  e f f e c t i v e  on passaqe and a p p r o ~ a l . ~  bpproved 
A p r i l  29. 1981. 

@ d i . f i r & i . Q R - - X ~ ~ f ; ~ ~ U n ;  Sect ion  49 Ch. 5249 L. 19811 
provided: -Sect ions  1 through 3  [85-2-321 t h rouqh  
05-2-3231 a r e  in tended t o  be c o d i f i e d  as an i n t e q r a l  p a r t  
o f  T i t l e  859 chapter  29 p a r t  3*  and t h e  p r o v i s i o n s  o f  T i t l e  
851 chapter  Z *  app ly  t o  s e c t i o n s  1 th rough  3.* 

f ll=2&tr,llgaria~~~=1~9~~~ ( 1 )  The department s h a l l  
conduct a  h e a r i n g  on t h e  proposed suspension o r  c l o s u r e *  o r  
both. N o t i c e  o f  t h e  hoar i n g  must be pub1 ished a t  l e a s t  once 
i n  each week f o r  3 successive weeks* n o t  l o s s  than  3 0  days 
be fo re  t h e  da te  o f  t h e  hear ing,  i n  a newspaper c f  general  
c i r c u l a t i o n  i n  t h e  county o r  coun t ies  i n  which t h e  source i s  
located, The depsrtment s h a l l  serve?. by mai l  a  copy o f  t he  
n o t i c e  and proposa l  n o t  l e s s  than  30 days b e f o r e  the hear ing  



up9n each p e r s o n  o r  p u b l i c  agency known f r om t h e  exami ,nat ion 
o f  t h e  r e c o r d s  o f  t h e  depar tment  t o  be  c l a iman t ,  
a p p r o p r i a t o r *  o r  p e r q i t h o l d e r  o f  wa te r  i n  t h e  source. 

( 2 )  The deoar tment  Eay by o r d e r  suspend a c t i o n  on  and 
s h a l l  c l o s e  t h e '  sou rce  and r e f u s e  t o  accep t  a c l a s s  of 
a p p l i c a t i o n s  i f  i t  f i n d s  on  t h e  b a s i s  o f  t h e  h e a r i n q  t h a t  
t h e r e  i s  s u b s t a n t i a l  ev i dence  i n  s u p p o r t  o f  t h e  a l l e g a t i o n s  
r e q b i r e d  by  H5-2-321 t o  be  c o n t a i n e d  i n  t h e  proposal .  

( 3 )  4s p a r t  o f  f u l f i l l i n g  t h e  requ i r emen ts  c f  2-4-6219 
t h e  o r d e r  must d e f i n e  t h o  source  and must s t a t e  t h e  c l a s s  of 
app l  i c a t i o , ? ~  t o  wh ich  t h e  suspens ion  o r  c l osu re ,  o r  b o t h *  
dppl i es. 

( 4 )  Upon a d o p t i o n  o f  t h e  o rder ,  t h e  depar tment  s h a l l  
r e f u s e  t o  accep t  any a o p l i c a t i o n  f o r  a p a r m i t  under  t h i s  
p a r t  f o r  t h e  c l a s s  o f  a o p l i c a t i o n  f o r  wh i ch  c l o s u r e  i s  
o rde red  under  t h i s  s e c t i o n  and 85 -2 -3~1 -  I f  t h e  o r d e r  
suspends a c t i o n  on ?en@ i nq app l  i c a t  i ons* t h e  depar twent  
s h a l l  n c t i f y  t h e  a p p l i c a n t  t h a t  a c t i o n  ov h i s  a p ~ l i c a t i o n  i s  
suscended. 

( 5 )  Upon n o t i c e  under  85-2-307 o f  i n t e n t  t c ~  combine 
t h e  h e a r i n q s  under 85-2-339 w i t h  t h e  h e a r i n ~ s  under  t h i s  
s e c t i o a r  t r :e  departatent may suspend a c t i o n  on  pend inq  
a p p l i c a t i o n s  o t  t h e  c l a s s  u n t i l  t h o  h e a r i n o  i s  conduc ted  
under t h i s  s e c t i o n  and* as p a r t  o f  i t s  f i n a l  o r d e r *  aay 
g r a n t  9 deny T o r  cond i t i o n  t h e  app? i c a t  i ons under  
85-2-396(2)r 35-2-3151 and 95-2-311 o r  c o n t i n u e  t h e  
suspens ion  under  t h i s  sec t i on .  

H i s t o r y :  En- Sec. Z t  Ch. 5 2 4 .  L O  1981. 

& l r Z r X l ~ A ~ ~ t & n - m ~ d i f y - s ~ p r : o s i ~ e = z - ~ ~ ~  ( 1 )  A 
pe r son  o r  p u b l i c  aaency may r e q u e s t  t h a t  an o r d e r  he 
m o d i f i e d  o r  revoked. The r e q u e s t  must c o n t a i n  a l l e q a t i o n s  
suppo r ted  u y  s u b s t a n t i a l  ev idence  shcwinq  t h a t  t h e  c r i t c r i a  
i n  95-2-311 can be c e t  f o r  an a p p l i c a t i o n  o r  a c l a s s  o f  
a p p l i c a t i o n s  f r o m  t h e  sourcc. I f  n o t  so suppo r ted t  t h e  
depar tment  may  r s j e c t  t h e  r e o u e s t  w i t h o u t  a hca r i ny .  

( 2 )  The depar tment  may b y  o r d e r  a f t e r  3 h e a r i n q  ~ c d i f y  
o r  r evoke  any o rde r  fiaae as p r o v i d e d  i n  85-2-321 ana 
85-2-322 uoon such n o t i c e  and i n  such manner as i s  
r easonab le  under  t h e  c i rcu t rs tances .  

H i s t o r y :  En. Sec. 3 9  Ch. 524, L. 1981. 

P a r t  4 

U t i l i z a t i o n  o f  Water 

93=2=421*--P~iQrifhYI ( 1 )  As between appropr ia 'o rs r  t h e  
F i r s t  i n  t i m e  i s  t h e  f i r s t  i n  r i q h t .  P r i o r i t y  o f  
a p p r o p r i a t i o n  does n o t  i n c l u d e  t h e  r i g h t  t o  p r e v e n t  chanqes 
by  l a t e r  a p p r o p r i a t o r s  i n  t h e  c o n j i t i o n  o f  wa te r  o c c u r r e n c e t  
such as t n e  i n c r e a s e  o r  decrease o f  s t r eamf l ow  o r  t h e  
l o w e r i n g  o f  a water  t 3 b l e r  a r t e s i a n  p r e s s u r e *  o r  wa te r  
l e v e l ,  i f  th? ? r i o r  a p p r o p r i a t o r  can  reasonab l y  e x e r c i s e  h i s  
wate r  r i g h t  urider t h e  chanqed c o n d i t i o n s -  



( 2 )  P r i o r i t y  o f  a p p r o p r i a t i o n  wade under t h i s  chapter  
dates f rom t h e  f i l  i n g  o f  an a p p l i c a t i o n  f o r  a  o e r n i t  w i t h  
t h e  department* except as o the rw ise  p rov ided  i n  $5-2-301 
through 65-2-3039 85-2-3069 85 -2 -310(3 )~  and 65-2-3130 

( 3 )  P r i o r i t y  of a p p r o p r i a t i o n  p e r f e c t e d  b e f o r e  J u l y  1, 
1973. sV!311 Se determined as p rov ided  i n  p a r t  2 o f  t h i s  
chapter. 

h i s t o r y :  En. Sec. 279 Ch. 4521 L I  1973; Q.C.W. 19479 
89-891; amd. Sec. 339 Ch. 697. L O  1979. 

3I is i lr~UZ~--~bwe=r- , in^-ao~rporiat i~n, ,r iohtr~  (1)  an 
approp r ia to r  may n o t  chanqe t h e  p l a c e  o f  d i v e r s i o r l ~  o lace  of 
user purpose o f  use* o r  p l a c e  o f  s toraqe exccpt  as o e r n i t t e d  
under t h i s  s e c t i o n  and ~ p p r o v e d  b y  t h e  department. 

( 2 )  The department s h a l l  approve t h e  proposed change 
i f  i t  determines t h a t  t h e  proposed chanqe w i l l  n o t  adverse ly  
a f f e c t  t h e  r i g h t s  o f  o t h e r  persons. I f  t h a  department 
determines t h a t  t h s  proposed chanqe miqht  a d v e r s ~ l y  a f f e c t  
t h e  r i q h t s  o f  o t h e r  persons* n o t i c e  o f  t h e  proposed change 
s h a l l  he q i v e n  i n  accordance w i t h  8 5 - 2 - 3 Q 7 -  I f  t h e  
department determines t h a t  an o b j e c t i o n  f i l e d  bv a  person 
whose r i g h t s  may be a f f e c t e d  s t a t e s  3 v a l i d  o b j e c t i o n  t o  t h e  
proposed chanqet the  department s h a l l  h o l d  a  hea r iqq  thereon 
p r i o r  t o  i t s  approval o r  d e n i a l  of t n n  proposed chanqe. 
Ob jec t i ons  s h a l l  meet t h e  requirements o f  85-2-303(2)* and 
hear inqs  s h a l l  be h e l d  i n  accordance w i t h  85-2-3090 

( 3 )  4n a p n r o p r i a t o r  o f  more than 15 c u b i c  f e e t  per  
second say n o t  chanqe the  purpose of use of an a o p r o o r i a t i o n  
r i g h t  f r o m  en aqr i c u l t u r a l  use t o  an i n d u s t r i a l  use. 

(4 )  The clepartvent may approve a chanqe s u o j e c t  t o  
such terms. c o n d i t i o n s *  r e s t r i c t i o n s ,  and l i v i t ? t i o n s  i t  
cons iders  necessary t o  p r o t e c t  t h e  r i q h t s  of  o t h e r  
aporopr i a t o r s *  i n c l u d i n q  1  i m i t a t i o n s  on t h ~  t i m e  f o r  
comple t ion  o f  t h e  chanqe. 

( 5 )  I t  a chanqe i s  n o t  C O W D ~ P ~ ~ ? ~  ds dpproved by  the  
department o r  i f  t h e  te rms*  c o n d i t i o n s *  r e s t r i c t i o n s *  and 
l i m i t a t i o n s  o f  t h e  chanqe a p ~ r o v a l  a r e  n o t  compl ied w i t h *  
t h e  department may* a f t e r  n o t i c e  and o p p o r t u n i t y  f o r  
h r a r i n q ~  r e ~ u i r e  t h e  a p p r o p r i a t o r  t o  show cause why t h e  
chanqe approval  should n o t  be mod i f i e4  o r  revoked. I f  the 
a p p r o p r i a t o r  f a i  1  s t o  sitow s u f  f i c i e r i t  cause* t h e  de7jr t rnent  
may modify o r  revoke t h e  chanqe approval.  

H i s t a r y :  En. 'iec. 2 6 r  Ch- 452. L-  1973; sad. Sec. 3 9  
Ch. 2389 LI 1974; acd- Sec. l r  Ch. 3 3 8 *  L. 1975; m a  Sec. 
89 Ch. 4 1 6 7  L O  1977; Y - C e W .  1 9 4 7 ~  89-392- 

~ = ~ r ~ ~ ~ ~ , - I r l w s ~ ~ c C C ~ f f f a n ~ ~ ~ ~ i ~ ~ i ~ n D ~ i y  (1 )  The 
r i q h t  t o  use water under a  p e r m i t  o r  c e r t i f i c a t e  o f  watzr 
r i g n t  s h d l l  cass w i t h  a conveyance of t h e  l a n d  o r  t r a n s f e r  
by o p e r a t i m  of  law. un less  s p e c i f i c a l l y  exemptaa +herefrow. 
A l l  t r a n s f e r s  o f  i n t e r e s t s  i n  a p p r o p r i 3 t i o n  r i q h r s  s h a l l  be 
w i t h o u t  loss  o f  p r i o r i t y .  

( 2 )  Tha psrson r e c e i v i n g  t h e  a p p r o 9 r i a t i o n  i n t e r e S t  
s h a l l  f i l e  w i t h  t h e  dep,artment n o t i c e  o f  t h e  t r a n s f e r  on a  



fo rm p r e s c r i b e d  by t h e  department.  
( 3 )  W i t hou t  o b t a i n i n q  p r i o r  app rova l  f r om  t h e  

depar tment *  an a p p r o p r i a t o r  may n o t  sever  311 o r  any p a r t  O f  

an a p p r o p r i a t i o n  r i q h t  f r o m  t h o  13nd t o  wh i ch  i t  i s  
appu r tenan t *  s e l l  t h e  a p p r o p r i a t i o n  r i q h t  f o r  o t h e r  purposes 
o r  t o  o t h e r  l a n d s *  o r  make t h e  a p p r o p r i a t i o n  r i q h t  
appd r tenan t  t o  c t h e r  lands. The depar tment  s h a l l  approve t h e  
p roposed chancje i f  it de te rm ines  t h a t  t h e  n ropcsed  change 
w i l l  n o t  a d v e r s e l y  a f f e c t  t h e  r i q h t s  o f  o t h e r  persons. I f  
t h e  depdr tment  de te rmines  t h a t  t h e  p roposed change r i q h t  
a d v e r s e l y  a f f e c t  t h e  r i q h t s  o f  o t h e r  pe rsons *  n o t i c e  o f  t h e  
proposed ch3nqe s h a l l  be q i v e n  i n  accordance r i t h  85-2-3070 
I f  t h e  depar tment  t h e n  de te rm ines  t h a t  an o b j e c t i o n  f i l e d  by 
a  pe rson  khose  r i g h t s  may ne a f f e c t e d  s t a t e s  a  v a l i d  
o b j e c t i  on t o  t h e  p roposed chanqer t h e  depar tmcnt  s h a l l  h o l d  
a h e a r i n q  t h e r e o n  p r i o r  t o  i t s  approva l  o r  d e n i a l  o f  t h e  
p roposed cnanqe- O b j e c t i o n s  s h a l l  meet t h e  requ i r emen ts  o f  
8 5 - 2 - 3 0 8 ( Z )  and h e a r i n g s  s h a l l  be h e l d  i n  accordance w i t h  
85-2-309. 

H i s t o r y :  t n r  Sec. 299 Ch. 4521 l.. 1973; ard .  Sec. 49 
Ch. 2369 Lo 1974; RoCoM. 19479 39-893. 

d l = Z = 1 9 4 ~ - - A h n n d ~ 1 ~ ~ f n ~ - - ~ f ~ ~ 1 0 0 ~ ~ 1 ~ i n f ; i n ~ i a  (1) If 
an a p p r o p r i a t o r  ceases t c  use a l l  o r  a  p a r t  o f  h i s  
a p p r o p r i a t i o n  r i q h t  w i t h  t h e  i n t e n t i o n  o f  . w h o l l y  o r  
p a r t i a l l y  abandoninq t h e  r i q h t  o r  i f  h e  ceases u s i n g  n i s  
a p p r o p r i a t i z n  r i q h t  ~ c o r d i n q  t o  i t s  t e rms  an4 c o n d i t i o n s  
w i t h  t h e  i n t z n t i c n  o f  n o t  comp ly i ng  u i t h  t h o s e  t e rms  and 
c o n d i t i o n s ?  t h e  a p p r o p r i a t i o n  r i g h t  s h a l l *  t o  t h a t  e x t e n t *  
be deemed c c n s i d e r e d  abzndoned and s h a l l  immea ia te l y  exp i r e .  

( 2 )  I f  an a p p r o p r i a t o r  ceases t o  use a l l  o r  o a r t  o f  
h i s  a p p r o p r i a t i o n  r i q h t  o r  ceases u s i n q  h i s  a p p r o p r i a t i o n  
r i g h t  a c c o r d i n o  t o  i t s  te rms and c o n d i t i o n ,  f o r  a p e r i o d  o f  
1 C  success i ve  yearc and t h e r e  was water  a v a i l a b l e  f o r  h i s  
user t h e r e  s h a l l  b e  3 >r i n a  f a c i e  p resump t i on  t h a t  t h e  
a p ? r o p r i a t o r  has abandoned h i s  r i q h t  i n  whole o r  f o r  t h e  
p a r t  n o t  used. 

( 3 )  Th i s  s e c t i o n  does n o t  a p p l y  t o  e x i s t i n g  r i q h t s  
u n t i l  t h e y  have been d ~ t e r ~ i n e d  i n  accordance w i t h  p a r t  2 o f  
t h  i s  chapter .  

H i s t o r y :  En. Sec. 3 0 9  Cn. 4529 L O  1973; RoC.M. 1 9 4 7 ~  
89-894. 

8 1 = 2 - c o L , ~ ~ 0 1 l c ~ ~ f 9 ~ ~ r l ~ 1 ~ d ~ i n 0 9 0 0 ~ ~ ~ i d t i n n ~ f i ~ h % ~  
m d m g d .  (1) When t h e  depar tment  has reason  t o  b e l i e v e  
t h a t  an a p p r o p r i a t o r  may have abandoned h i s  a p p r o p r i a t i o n  
r i q h t  under  85-2-404 o r  when ano ther  a p p r o p r i a t o r  i n  t h e  
o p i n i o n  o f  t h e  deoar tment  f i l e s  a v a l i d  c l a i m  t h a t  he has 
been o r  w i l l  be i n j u r e d  b y  t h e  r e s u ~ p t i o n  o f  use o f  an 
a p p r o p r i a t i o ~  r i q h t  a l l e q e d  t o  have been abandoned* t h e  
departmen-c s h a l l  p e t i t  i o n  t h e  d i s t r i c t  c o u r t  wh i ch  
de te rmined  t h e  P x i s t i n q  r i g h t s  i n  t h e  source  o f  t h e  
appropr ia t i s2n  i n  q u e s t i o n  t o  h o l d  a h a a r i n g  t o  de te rm ine  
whether tnu a p p r o p r i a t i o n  r iqt- . t  has been abandoned. 



Proceedings under t h i s  s e c t i o n  s h a l l  be conducted i n  
accordance w i t h  t h e  Nontana Rules o f  C i v i l  Procedure* and 
appeal s h a l l  be taken i n  accordance w i t h  tPe Iront,'lna Rules 
o f  Appel 1 a t e  C i  v  i 1 Procsdure. 

( 2 )  A t  t h e  hear ing*  t h e  burden o f  proof  s h a l l  b e  on 
t h e  department which must e s t a b l i s h  by  a prepo3cer3nce 9f 
t h e  eviaznce t h a t  t h e  a p p r o p r i a t i o n  has been abandoned under 
85-2-4040 

( 3 )  The de te rm ina t ion  o f  t h e  c o u r t  s h a l l  b e  appended 
t o  t h e  f i n a l  decree. The department s h d l l  keep a copy o f  t he  
de te rm ina t ion  i n  i t s  o f f i c e  i n  Helena- 

H is to ry :  En. Sec. 319 Chr 452, L. 1973; k.C-k- 19471 
89-895. 

~ ~ t r L l l ~ ~ , S i ~ r i ~ f ~ - - ~ ~ ~ 1 ~ L - ~ ~ u n e ~ ~ i a i ~ ~ ~ ~ e f ~ - ~ ~ a f , ~  
d i & i M i n n I  (1) Tho d i s t r i c t  c o u r t s  s h a l l  superv ise  t h e  
d i  s t r i h u t i o n  o f  water amonq 21 1 approp r i  2tors. Th is  
superv i so ry  a u t h o r i t y  i nc ludes  the  s u p e r v i s i o n  o f  ,311 water 
conmissioners appo in ted p r i o r  o r  subsequent t o  J u l y  I T  1973. 
The superv i s ion  s h a l l  bs qoverned by t h e  principle t h a t  
f i r s t  i n  t ime  i s  f i r s t  i n  r i g h t .  

( 2 )  Hhen a water d i s t r i b u t i o n  con t rove rsy  l r i s e s  upon 
a  source o f  water i n  which e x i s t i n q  r i q h t s  have n o t  been 
deterni ined accord inq t o  p a r t  Z o f  t h i s  chap te r *  any p a r t y  t o  
t h e  cont roversy  may p e t i t i o n  t h e  d i s t r i c t  c o u r t  f o r  r e l i e f .  
The d i s t r i c t  c o u r t  f rom which r e l i e f  i s  souqbt way q r a n t  
such i n j u n c t i v e  o r  o t h e r  r e l i e f  which i s  necessary and 
a p p r o p r i a t e  t o  preserve p r o p e r t y  r i q h t s  o r  t h -  s t > t u s  quo 
pending t h e  issuance o f  t h ~  f i n a l  decree. 

(3)  & con t rove rsy  between a p p r o p r i a t o r s  from a Source 
which has been t h e  s u b j e c t  o f  a  qeqeral  de te rm ina t ion  o f  
e x i s t i n q  r i q h t s  under p a r t  2  o f  t h i s  chapter  s h a l l  be 
s e t t l e d  by t h e  d i s t r i c t  c o u r t  which issued t h e  f i n a l  decree. 
The o rde r  o f  t h e  d i s t r i c t  c o u r t  s e t t l i n q  t h e  con t rove rsy  may 
n o t  a l t e r  t h e  e x i s t i n q  r i g h t s  and p r i o r i t i e s  e s t a b l i s h e d  i n  
t h e  f i n a l  decree. I n  cases i n v o l v i n q  pe rm i t s  issued by t h e  
department* t h e  c o u r t  way n o t  amena the r e s p e c t i v e  r i q h t s  
e s t a b l i s h e d  i n  t h e  p e r m i t s  o r  a l t e r  any terms of t h e  pe rm i t s  
un less  t h e  o e r m i t s  a r e  i n c o n s i s t e n t  o r  i n t e r f e r e  w i t h  r i g h t s  
and p r i o r i t i e s  e s t a b l i s h e d  i n  t h e  f i n a l  decree- The order  
s e t t l  i n q  the  con t rove rsy  shz11 be appended t o  t h e  f i n a l  
decreer and a  copy s h a l l  be f i l e d  w i t h  t h e  department. The 
department s h a l l  be served w i t h  process i n  any nroceed inq 
under t h i s  subsect ionr  and t h e  department may7 i n  i t s  
d i s c r e t i o n *  i n te rvene  i n  t h e  proceedinq- 

H is to ry :  En. Sec. 321 Ch. 4529 L O  1973; amd. Sec. 121 
Ch. 4851 1. 1975; R O C - 9 .  19+7r 89-896; amd- Sec. 349 Ch. 
697. L- 1979. 

B~Z=4ll~,,hln~-Au~neLinf;n,-na~al,rh~nn~ h a t e r  
app rop r i3 ted  under an e x i s t i n q  r i q h t  o r  pursuant  t o  t h i s  
chapter  Ray be t u r n e d  i n t o  t h e  n a t u r a l  channel of  anc ther  



stream o r  f r o a  a r e s e r v o i r  i n t o  t h e  n a t u r a l  channel and 
wi thdrawn o r  d i v e r t e d  a t  a  p o i n t  downstream fo r  b e n e f i c i a l  
use* b u t  t h e  waters o f  t h a t  stream may n o t  thereby bq 
d im in i shed  i n  c u a n t i t y  o r  d e t e r i o r a t e d  i n  q u a l i t y  t o  t h e  
d e t r i m e n t  o f  a p r i o r  a p p r o p r i ~ t o r *  Water s t o r e d  i n  a  
r e s a r v o i r  under an e x i s t i n q  r i g h t  o r  pursuant  t o  t h i s  
chagter  which i s  t u r n e d  i n t o  a  n a t u r a l  channel f o r  
w i thdrawal  o r  d i v e r s i o n  and beneficial use downstream s h a l l  
n o t  be cons idered a p s r t  of t h e  n a t u r a l  f l o w  of t h a t  stream. 

H i s t o r y :  En. 89-891.1 by Sec. l r  Ch. 1231 L I  1974; 
ROC-Pr 1947r 89-831.1. 

~ ~ = ~ ~ ~ ~ - , ~ ~ ~ ~ L ~ ~ D - - Q ~ ~ ~ s Y L Q ~ u s ~ - H ~ ~ £ L ~ ~ L ~ L B ~  I n  a l l  
cases where* by v i r t u e  o f  p r i o r  a p p r o 2 r i a t i o n ~  any person 
may have d i v e r t e d  a l l  t he  water o f  anv stream o r  t c  such an 
e x t e n t  t h a t  t h e r e  s h a l l  n o t  be an amount s u f f i c i e n t  l e f t  
t h e r e i n  f o r  t hcse  hav inq  a  subsequent r i g h t  t o  t h e  waters o f  
such s t rea, .  and t h e r e  s h a l l  * a t  any t irn6.r be .I su rp lus  of 
water so d i v e r t e d *  over and above what i s  a c t u a l l y  dnd 
n e c e s s a r i l y  used by t h e  p r i o r  a p p r o p r i a t o r *  such person 
s h a l l  he r e q u i r e d  t o  t u r n  and cause t c  f l o w  back i n t c  t h e  
stream such su rp lus  water. Upon f a i l u r e  t o  do so w i t h i n  2 4  
hours a f t e r  demand b s i n ~  made upon  hi^ i n  w r i t i n q *  t o  h i s  i n  
person o r  a t  h i s  p lace  o f  abode* by dny person hav inq  a 
r i g h t  t o  t h e  use o f  such s u r p l u s  water*  the  perscn so 
d i v e r t i n j  t h e  same s h a l l  b e  1  i a b l e  t a  t h e  person aoqr ieved 
f o r  t h e  damqe r e s u l t i n g  therefrom9 i n  such sum as r a y  be 
determined by  court.  

h i s t o r y :  En. Set. 1. pr 521 LO 1979; re-en. Sec. 731, 
p. 5629 5 t h  D i v -  Rev* Stat .  1879; re--no Secr 12399 5th 
Div. Cornp. S t a t -  lee?; amd* Sec. 1884. Civ. CI 1895; re-enr 
Sec- 1, Ch. 5 6 9  L O  1907; Sec. 43449 Rev. CI 19C7; re-en. 
Sec. 70979 R.C.M. 1921; re-en. Sec. 7097. R r C . " .  1935; 
R-CIYI 19471 89-805. 

B Z = ~ ~ 3 ~ ~ P L u ~ i ~ n ~ f ~ n ~ t ~ ~ ~ f l ~ b l ~ ~ f ~ m a ~ ~ 1 : ~ - f = . - ~ h ~ n  
~ g a i L t g &  Any person. owninq o r  i n  possession o f  lands 
s u s c e p t i b l e  o f  i r r i g a t i o n  from any stream* t h e  waters o f  
which a r e  so d im in i shed  by p r i o r  app rop r ia t i ons  t h a t  a 
s u f f i c i e n t  dmount of water  f o r  t h e  i r r i q a t i o n  o f  h i s  lands 
cannot be ob ta ined  f rom the  n a t u r a l  f l ow  o f  t h e  stream* who 
s h a l l  c o n s t r u c t  a  r e s e r v o i r  o r  s h a l l  purchase o r  l ease  water 
f r o n  a  r e s e r v o i r  owned by t h e  department o r  another o r  s h a l l  
o the rw ise  qcqu i re  an i n t e r e s t  i n  such r e s e r v o i r  o r  i n  watsr  
sror t>d t h e r e i n *  which i s  so l o c a t e d  t 3 a t  because o f  n a t u r a l  
o r  o t h e r  obs tac les  t h e  water impounded t h e r e i n  cannot bs 
conducted t o  t h e  l ands  which he d e s i r e s  t o  i r r i q a t e r  Ray. 
prov ided  t h e  s t o r e d  water can b e  d ischarged i n t o  t h e  stream 
i n  such 3 manner t h a t  i t  can oe used b e n s f i c i a l l y  by ? r i o r  
a p p r o p r i a t o r s *  d i v e r t  t h e  n a t u r a l  f l o w  o f  t h e  stream f o r  t h e  
i r r i q a t i o n  o f  h i s  l ands  i n  l i e u  o f  an equal amount O f  s t o r e d  
hd te r ;  p rov ided*  however* t h a t  such exchanqe can be made 
w i t h o u t  i n j u r y  t o  s a i d  p r i o r  app rop r ia to rs .  



His to ry :  En. Sec. 1 9  Ch. 399 L. 1937; amd. Sec. 155r 
Ch. 2539 Lo 1974; ROC-Y. 1947, 89-806. 

BT=Z=ULGoailur;tiaad,uUb The r i g h t  t o  conduct  
water frolm o r  over t h e  l a n d  o f  another f o r  a:ly t e n e f i c i a l  
use inc ludes t h e  r i q h t  t c  r a i s e  any water b y  means o f  dass* 
r e s e r v o i r s *  o r  embankments t o  a s u f f i c i e n t  h e i g h t  t o  make 
the  same avz i l a b l e  fo r  t h e  use in tended*  and t h e  r i g h t  t o  
any and a l l  l a n d  necessary t h e r e f o r  may he acqu i red  upon 
paynent o f  j u s t  compensation i n  t h e  manner p rov ided  by law 
f o r  t h e  t a k i n q  o f  p r i v a t e  p r o p e r t y  f o r  p u b l i c  use. T f  i t  i s  
necessary t o  conduct  t h e  water across t h e  r igh t- of- way o f  
any r a i l r o a d *  it s h a l l  be t h e  du ty  o f  t h e  owners o f  t h e  
d i t c h  o r  flume t o  q i v e  50 days* n o t i c e  i n  w r i t i n c  t o  t h e  
owner o r  owners o f  such r a i l w a y  o f  t h o i r  i n t e n t i o n  t o  
c o n s t r u c t  3 d i t c h  o r  f lume across t h e  r iqh t- of- way c f  such 
r a i l r o a d *  t h e  p o i n t  a t  which t h ?  d i t c h  o r  flume w i l l  c ross  
t h s  r a i l r o a d *  and t h e  t i m e  when t h e  c o n s t r u c t i o n  o f  s a i d  
d i t c h  or flume w i l l  he made* If t h e  owner o r  owners o f  such 
r a i l  road o r  t h e i r  Jqent  f a i l  t o  appear and a t t e n d  a t  t h e  
t ime  and p l a c e  f i x e d  i n  s a i d  n o t i c e *  i t s h a l l  be l aw fu l  f o r  
t h e  ownrr or  owners of  t h e  s a i d  flume or  d i t c h  t q  c o n s t r u c t  
t h e  same across t h e  r iqh t -o f -way o f  such r a i l r o q d  w i t h o u t  
f u r t h e r  n o t i c e  t o  s a i d  owner o r  owners o f  t h e  r ~ i l r o a d .  

H is to rb :  E n - S 3 c *  1 8 9 4 ~  Civ. C. 1995; re-en. Sec. 
46579 RGV. C. 1307; re-en- Sec. 7110. R * C - ' l *  1921; re-en. 
Sec. 7 1 1 C ~  rt.C.M. 1915; R.C.F- 1 9 4 7 ~  89-620. 

81r2r41LP~~~~-nf,ldrtf9f,Isg~gU~urel~~~ Any person 
hav ing t h e  r i q h t  t o  use* s e l l *  o r  d ispose o f  wzter  and 
engage i n  u s i n q t  s e l l i n q *  o r  d i s ~ ~ s i n g  o f  t h e  sane who has a 
su rp lus  o f  water  n o t  used o r  s c l d  o r  any person hav inq  a  
su rp lus  o f  water 3nd t h e  r i g h t  t o  s e l l  and dispose c f  the  
same i s  r e q u i r e d *  upon t h e  payment o r  tendsr  t o  t h e  person 
e n t i t l e d  t h e r e t o  o f  an amount equal t o  t h e  usua l  and 
customary r a t e s  per  i n c h  o r  cub ic  f o o t  o f  water  pe r  second* 
t o  convey and d e l i v e r  t o  t h e  person t h e  su rp lus  o f  unso ld  
water o r  so much t h e r e o f  f o r  which t h o  payment o r  tender  has 
been made and s h a l l  con t i nue  t o  convey 3nd d e l i v e r  t h e  same 
weekly so Ion5  as t h e  su rp lus  of  unused o r  unso ld  water 
e x i s t s  and t h e  payment or tender  i s  made as a for9s3 id .  

H is to ry :  En. Sec* 11 p-  4 0 6 ~  L O  1877; re-en. Sec- 7429 
5 t h  Div. Rev. Stat.  1879; re-en. Sec. 1263, 5 t h  O iv r  Co~p .  
Stat. 1887; re-en. Sec- 1897. Civ. C. 1595; re- en- Sec. 
4860; Rev. C. 1907; re-en- Sec. 7113, R.C.M. 1321; re-en. 
Sec. 7113, R.CIH. 1935; acd. Sec. 6~ Ch. 460. LO 1977; 
ROCOH. 19C7* 89-823. 

B l r Z = ! t l 4 ~ _ - R l L t m f _ O l l ~ h d s t ~ , d l O , d ~ ~  Any person 
d e s i r i n q  t o  a v a i l  h i m s e l f  o f  t h e  p r o v i s i o n s  o f  85-2-415 
~ u s t r  a t  h i s  own c o s t  and expense* c o n s t r u c t  o r  d i g  t h e  
necessary f lumes o r  d i t c h e s  t o  r e c e i v e  and convey t h e  
su rp lus  water so d e s i r e d  by  him and pay o r  tender  t o  t h e  
person hav ing  the r i u h t  t o  t h e  user s a l e *  o r  d i sposa l  



t h e r e o f  an amount equa l  t o  t h e  necessary  c o s t  and expense o f  
t ~ p p i n q  any q u l c h ~  s t ream*  r e s e r v o i r *  d i t c h *  f luf f ier o r  
aqueduct  and p u t t i n o  i n  g a t e s *  q a u g e s ~  o r  o t h e r  p r o p e r  and 
necessary  a p p l i a n c e s  usua l  and customary i n  such cases *  3nd 
u n t i  1 t h e  sane s h a l l  be doner t t .c  d e l  i v c r y  o f  t h e  s u r ~ l  u5 

wat2r  s h a l l  n o t  be r e q u i r e d  as g r o v i d e d  i n  ..5-1-415. 

H i s t o r y :  En* Scc. 2 9  p.  4Chr L.  l l r77; r 2 -?no  Set. 7439 
5th Civ. Rev. Stat .  1379; re-;:no Sec. 1254. 5 t h  O i v -  COTF, 
Stat.. 1887; re-en. Sec. Civ. C. 1 9  re- en-  Sec. 
+fib11 ~ E V .  i. 19C7; re-en. SPC. 7 1 1 4 ~  R.C.*'O 1921; re-en. 
Sac, 71149 :<.C."1. 1935; R.C.Y- 1947* C 9 - E : 4 .  

~%=~L~,Enfnrse~o~,~f-rinb~,ia-s~~s;nlus~ Any oerson  
c o n s t r u c t i n q  t h e  necessary  d i t c h e s *  - jqueducts9 o r  f lumes and 
making t h e  payments o r  t e n d e r s  h e r e i n b e f o r e  p r o v i d e d  i s  
e n t i  t l s d  t o  t h e  use  o f  so much o f  t h e  s u r p l u s  wate r  as s a i d  
d i t c h e s *  f lumes*  o r  aqueducts  have t h e  c a p x i t v  t o  c a r r y  and 
f o r  wh ich  g a y r e n t  o r  t ende r  i s  made and may i n s t i t u t e  and 
w a i n t a i n  any a p p r o p r i a t e  a c t  i o n  a t  law o r  i n  e q u i t y  f o r  t h s  
en fo rcement  o f  such r i g h t  o r  r e c o v e r y  o f  r(7n1ages a r  i s i n q  
f r om a f a i l u r e  t o  d e l i v e r  o r  ~ r o n g f u l  d i v e r s i o n  o f  t h e  same. 

H i s t o r y :  En. Sec. 3 9  p. 4067 L O  1877; re-eQ- Sec. 7 4 4 ~  
5 t h  D i v -  Rev. S ta t .  1879; re-en. Sec. 1265, 5 t h  Oiv. Camp* 
Stat .  1887; re-en. Sec. l t i Q 9 ~  Civ. C O  1995; re-en. Set. 
4862* Rev. C. 1 9 C 7 ;  re-en. Sec. 7115. ROCOH* 1921; re-en, 
5ec. 7 1 1 5 ~  Y.C.V. 1935; X - C . a .  1 9 4 7 ~  89-825. 

f l ~ r k % k , e ~ ~ h a ~ - ~ ~ ~ L ~ ~ ~ u l g l u ~ - l i d ~ e r r  ~ 0 t h i n q  
i n  @5-2-415 t h r o u g h  85-2-417 s h a l l  be so c o n s t r u e d  as t o  
g i v e  t h e  person  a c q u i r i n g  t h e  r i q h t  t o  t h e  use o f  w a t e r *  as 
t h e r e i n  p r o v i d e d *  t h e  r i g h t  t o  s e l l  o r  d i s p o s e  o f  t h e  same 
a f t e r  b e i n a  so used by  h im  o r  p r e v e n t  t h e  o r i q i n a l  owner o r  
p r o p r i e t o r  f rom r e t a k i n q .  s e l l i n g r  and d i s p o s i n q  o f  t h e  same 
i n  t h e  usua l  and cus tomary  manner a f t e r  i t i s  so  used  as 
a fo resa i r l .  

H i s t o r y :  t n -  Set. 4 9  p- 41379 L-  1877; re-en, Sec. 7459 
5 t h  D i va  Rev. Stat .  1379; re-en. Sec. 1 2 6 6 ~  5 t h  D i va  Comp. 
Stat ,  1887; re-en. Sec- 19009 Civ. CI 1895; re-en. Sec. 
4 8 6 3 .  Rev- C. 1907; re- en* Sec. 7 1 1 6 ~  R.C.M. 1121; re-en. 
Sec- 7116* P . C . M .  1Q35; R-C.MI 1947* 89-326. 

P a r t  5 

Groundwater 

&s=Z=>QIL,Qefi~finot. Unless  t h e  c o n t e x t  r e q u i r e s  
o t h e r u i  se*  i n  t h i s  p a r t  t h e  f o l  l o w i n q  d e f i n i t i o n s  app l y :  

( 1 )  'kqui f e r m  means any underqround qeo l  o g i c a l  
s t r u c t u r e  o r  f o r s a t i o n  wh i ch  i s  capab le  of y i e l d i n q  wa te r  o r  
i s  capab le  o f  recharqe. 

( 2 )  --"Bureaum means t h c  Hontana s t a t e  bureau  o f  n i  nos 
and geo logy  p r o v i d e d  f a r  i n  20-25-211. 

( 3 )  wGroundwatera means any f r e s h  wate r  benea th  t h e  



l a n d  su r face  o r  beneath t h e  be3 o f  a stream- l a k e *  
r e s e r v o i r *  9 r  o t h e r  body o f  sur face water and which i s  n o t  a 
p a r t  o f  t h a t  su r face  water. 

( 4 )  aGroundwater area* means an area which* as n e a r l y  
as known Facts p e r m i t *  may be des iqnated so as t o  enclose a 
s i n q l e  and d i s t i n c t  body o f  groundwater* which s h a l l  b e  
descr ibed h o r i z o n t a l l y  by su r face  d e s c r i p t i o n  i n  a l l  cases 
and which ,my be 1 i ~ i t e d  v e r t i c 2 l l y  by descr i  h i n q  known 
g e o l o q i c a l  f o rma t ions  snould c o n d i t i o n s  d i c t a t e  t h i s  t o  be 
des i rab le .  

H is to ry :  En. Sec. IT Ch* 2379 L. 1961; amd. Sccc 169 
Ch* 2 8 0 ~  C. 1965; amd. Set- 1 9  Ch. 3079 L O  1971; are-  Sec. 
40r Ch- 4521 Lo 1973; amd. Sec. 1679 Ch. 253* Lo 1974; amdo 
Sec. 8* Cho 4609 L O  1977; RrC*P. 19479 89-2?11(part);  amd. 
Sec. I* Ch. 5611 LO 1979. 

BZrZ~t~.rrdrPinir~nZixs,---u1es~ The br)ard may 
p r e s c r l  be and t h e  department s h a l l  en fo rce  reasonable r u l  os 
concern ing and p r o v i d i n q  f o r  i n s p e c t i o n  and e n t r y  f o r  t h a t  
purpose by t h e  department* t h e  c i rcumstances under which t h e  
c o n s t r u c t i o n  o f  we i rs  o r  o t h e r  measuring devices may be 
r e q u i r e d *  and such o the r  s i m i l a r  m a t t o r s  as are  r e q u i r e 3  by 
and c o n s i s t e n t  w i t h  t h e  a d m i n i s t r a t i o n  o f  t h i s  p 3 r t r  

H is to ry :  En* Sec. 2 1 ~  Ch. 2 3 7 ~  LO 1951; amd- Sec. 1779 
Ch. 2539 Lo 19741 R - C - R r  1 9 4 7 ~  85-2931. 

81=Z~f ioI ,_ t~LLed, - -~r~er i~a&r- , - , r~~brare~s l  For 
purposes of a d m i n i s t r a t i o n *  l a r q e  qroundwater >reas may be 
d i v i d e d  i n t o  convenient  a d m i n i s t r a t i v e  u n i t s  known as 
subareas. 

F i s t o r y :  En. Sec. l r  Ch- 2379 L. 1961; amdo Sec. 167 
Ch. 2 8 0 ~  L O  1965; amd- Sec. l+ C h -  3079 L O  1971; amd- Sec. 
409 Ch. 452. L- 1973; aod- Sec. 1679 Ch. 253* L. 1974; aad. 
Sec. 89 Ch- 4 t O ~  L O  1977; R.C.9- 1947, 89 -ZS l l (pa r t ) .  

B f i = Z z 5 P h - S & a ~ P a ~ ~ f n r : ~ & U ~ ~ 1 i n i a b  Fresh 
water s h a l l  he cons idered t o  be water f i t  f o r  domest ic*  
l i v e s t o c k *  o r  a g r i c u l t u r a l  use. The department* a f t e r  n o t i c e  
and hear ing*  may f i x  d e f i n i t e  standards f c r  d e t e r n i n i n q  
f resh  water i n  any c o n t r o l l e d  qroundwater area o r  subarea o f  
t h e  s t a t e r  

H is to ry :  En- Sec. 11 Ch. 2379 L O  1961; arnd- Sec* 1 6 ~  
C h -  2 8 0 ~  L. 1965; ard. Sec. I* Ch. 3071 L. 1971; ard. Sec. 
40r Ch. 4521 L O  1973; sad* Sec. 1677 Ch. 2539 L o  1974; am3. 
Src. 8 r  Ch* 463. LO 1977; 4.C.K. 19479 e9-2911(p?rt).  

EZ=IQla-,Ya~~,~nd,,,s~ata~ion~inn,sL-or~lloPuater 
prabihi&sh ( l )  No qroundwater may be wastsd, The department 
s h a l l  r e q u i r e  a l l  w e l l s  produc ing waters which contaminate 
o the r  waters t o  be pluqqed o r  capped. It s h a l l  a l s o  r e q u i r e  
a l l  f l o w i n q  w e l l s  t o  be so capped o r  equipped w i t h  va lves  
t h a t  t he  f l o w  o f  water can be stopped when t h e  water i s  n o t  



be in9  p u t  t o  b e n e f i c i a l  use. L i kew ise*  b o t h  f l o w i n g  and 
n o n f l o u i n q  w e l l s  s h a l l  be sc c o n s t r u c t e d  and a a i n t a i n e d  as 
t o  p r e v e z ~ t  I waste* con tamina t i on*  o r  p o l l u t i o n  o f  
groundwater th rough l e a k y  cas inqs*  p i p e s *  f i t t i n q s ~  va l ves*  
o r  pumps e i t h e r  above o r  below t h e  l a n d  s u r f a c e *  p rov ided*  
however* i n  t h e  f c l l o w i n g  cases t h e  w i thdrawal  o r  use o f  
qroundwater s h a l l  n o t  be const rued as waste under t h i s  p a r t :  

( a )  t t ' e  w i  thdrawal  o f  reasonable q u a n t i t i e s  o f  
groundwater i n  c o n n r c t i  on w i t h  t h e  c o n s t r u c t  i o n *  
develcpmentr t e s t i n y ~  o r  r e p a i r  o f  w e l l  o r  o the r  means o f  
w i  t hd raws l  o f  qroundwater ; 

(b) toe  i n a d v e r t e n t  l c n s  o f  qroundwater owing t o  
b r e ~ k ~ g e  o f  a puspr v a l v e *  g ipe r  o r  f i t t i n q r  i f  reasonable 
d i l i q e n c e  i s  shown b y  t h e  person i n  e f f e c t i n g  t h e  necessary 
r s p a i  r; 

( c )  t h e  d i sposa l  o f  qroundwater w i t h o u t  f u r t h e r  
b e n e f i c i a l  use t h a t  must be wi thdrawn f o r  t h e  s o l e  purpose 
o f  i s p r o v i n q  o r  p r e s e r v i n g  t h e  u t i l i t y  o f  l a n d  by d r a i n i n g  
t h e  same o r  t h a t  must be removed from a mine t o  pe rm i t  
m in ing  ope ra t i ons  o r  t o  preserve  t h e  n i n e  i n  oood c o n d i t i o n ;  

( d )  t n e  d i  Sposal o f  groundwater used i n  connect ion  
w i t h  p roduc inq*  reduc inq*  s f f ie l t ingr  and m i l l i n g  m e t a l l i c  
o res  and i n d u s t r i a l  m ine ra l s  o r  t h a t  d i s p l a c e d  from an 
a q u i f e r  by t h e  s to rage  o f  o t h e r  m ine ra l  resources. 

( 2  The department a t  any t ime way h o l d  3 h e a r i n g  on 
i t s  own mo t i cn  o r  upon p e t i t i o n  s igned by a r z p r e s e n t a t i v e  
body o f  use rs  o f  q r o u n d w a t ~ r  i n  any a rca  o r  subarea t o  
de te rw ino  ~ h e t n e r  t h e  water supp ly  ~ i t h i n  Such area o r  
subare3 i s  used i n  compliance w i t h  t h i s  par t .  

H i s t o r y :  En. Sec. 16. Ch. 2 3 7 ~  L o  1951; amdo Set* 1739 
Ch. 2 5 3 9  L. 1974; a ~ d .  Sec.  479 Ch. 460r L. 1977; P.C.M. 
1 9 4 7 ~  87-2926. 

& ~ ~ Z = ~ G ~ ~ - - ~ ~ ~ ~ ~ ~ - - L ~ L Q U ~ ~ I I O ~ E L A L ~ ~ S - ~ - ~ ~ ~ ~ Q ~ ~ L ~ ~  
~ ~ ~ 1 ~ f j i f j ~ ~ L i n ~ ~ r  (1 )  The hoard  pay desi  qnate o r  r o d i  f y  
c o n t r o l l e d  qroundwater areas as Crovtded i v  t h i s  par t .  

( 2 )  Oes ignat ion  o r  m o d i f i c a t i o n  o f  an area o f  
c o n t r o l l e d  j roundwater  use may be proposed t o  t h e  board by 
t h e  departnvcnt on i t s  ohn p o t i o n  o r  b y  p e t i t i o n  s iqned by a t  
l e a s t  20 o r  one- fou r th  o f  t h e  use rs  (whichever i s  t h e  l e s s e r  
number) o f  groundwater i n  a  qroundwater a rea wherein t h e r e  
a re  a l l e q e d  t o  be f a c t s  showinq: 

( a )  t h a t  qroundwater w i thdrawals  a r e  i n  excess o f  
recharge t o  t h e  a q u i f e r  o r  a q u i f e r s  n i t h i n  such qroundwater 
area ; 

( b )  t h a t  excess ive  qroundwater w i thdrawals  a r e  very  
1  i k e l y  t o  occur i n  t h e  near f u t u r e  because of c o n s i s t e n t  and 
s i q n i f i c a n t  i r r c r ~ a s e s  i n  w i thd rana ls  from w i t h i n  t h e  
aroundwater area; 

( c )  t h a t  s i q n i f i c a n t  d i s p u t e s  r e q a r d i n q  p r i o r i t y  o f  
r i s h t s *  amounts o f  qroundwater i n  use by a p p r o p r i a t o r s *  o r  
p r i o r i t y  o f  t ype  o f  use a re  i n  p rogress  w i t h i n  t h e  
qroundwater area; o r  

( d )  t h a t  qroundwater l e v e l s  o r  p ressures  i n  t h e  area 
i n  q u e s t i o n  a rc  dec l  i n i n g  o r  have dec l  i ned excess i ve l y  



( 3 )  then such a  proposal  i s  thus  mader t h e  board s h a l l  
f i x  a  t ime and p l a c e  f o r  a  hea r ing*  which t i n e  s h a l l  n o t  be 
l e s s  tban 90  days from t h e  makinq o f  t h e  proposal. The p l a c e  
f o r  t h e  h e a r i n q  s h a l l  be w i t h i n  o r  as c l o s e  as p r a c t i c a l  t o  
t h e  c o n t r o l l e d  qroundwater area. 

(4) The department s h a l l  o u b l i s h  a  n o t i c e  o f  t h e  
hear ing*  s e t t i n o  f o r t h  t h e r e i n :  

(3)  t h e  names o f  t h e  p e t i t i o n e r s ;  
(b) t h e  d e s c r i p t i o n  by l e g a l  subd iv i s ions  ( s e c t i o n *  

 township^ range) o f  a1 1  l ands  i nc luded  i n  o r  proposed t o  be 
inc luded  i n  t h e  qroundwater area o r  subarea; 

( c )  t h e  purpose o f  t h e  hear inq ;  and 
(d)  t h e  t i m e  and p l a c e  o f  t h e  hear ina  where any 

i n t e r e s t e d  person may appear* e i t h e r  i n  person o r  by 
at torney,  f i l e  w r i t t e n  o b j e c t i o n s  t o  t h e  q r a n t i n q  o f  t h e  
proposa l *  3nd be f u l l y  heard* 

( 5 )  Such n o t i c e  of hea r inq  s h a l l  be oub l i shed  a t  l e a s t  
once i n  each week fo r  3  successive weeks n o t  l e s s  t h a n  30 
days be fo re  t h e  date o f  t h e  h e a r i n q  i n  a newspaper o f  
general  c i r c u l a t i o n  i n  the  county  o r  coun t ies  i n  which t h e  
groundwater ? rea  o r  subarea i s  l o c a t e d *  The department s h a l l  
a l s o  cause a copy o f  t h e  not ice ,  t oy - t>e r  w i t h  a  copy o f  t h e  
p e t i t i o n *  t o  be served by m a i l *  n o t  l e s s  than  30 days b e f o r e  
t h e  h e a r i n q ~  upon each w e l l  d r i l l e r  l i c e n s e d  i n  Montana 
whose address i s  w i t h i n  any county  i n  which any   art o f  t h e  
area i n  ques t i on  i s  l oca ted ;  upon each person o r  p u b l i c  
agency known f rom an e x a s i n a t i o n  o f  t h e  records i n  t h e  
departmentes o f f i c e  t9 be a c la iman t  o r  approur i a t o r  o f  
groundwater i n  t h e  area i n  ques t i on  ( c l a i m a n t  o r  
app rop r ia to r  meaninq one who d i v e r t s *  im~ounds*  o r  wi thdraws 
qroundwater and n o t  merely one who uses o r  o b t a i n s  
groundwater f rom another who d i v e r t s *  impounds* o r  wi thdraws 
qroundwater);  upon t h e  bureau; and upon t h e  mayor o r  
cha i r san  o f  t h e  qovern inq body o f  each inco rpo ra ted  
m u n i c i p a l i t y  l o c a t e d  i n  whole o r  i n  p a r t  w i t h i n  t h e  proposed 
qroundwater area. The department way a l s o  serve n o t i c e  upon 
any o t h e r  person o r  s t a t e  or  f e d e r a l  agency t h a t  t h e  
department f e e l s  aay be i n t e r e s t e d  i n  o r  a f f e c t e d  by  t h e  
proposed d e s i g n a t i o n  o r  m o d i f i c a t i o n  o f  a c o n t r o l l e d  
qroundwater '3rea. The p e t i t i o n  need n o t  b? b e r v e j  on any 
p e t i t i o n e r .  A copy o f  t he  n o t i c e ?  toqe tho r  w i t h  a copy o f  
t h e  p roposd l t  s h a l l  be ma i led  t 3  each persc:r a t  h i s  
last- known address* and such s e r v i c e  s h a l l  be complete upon 
d e p o s i t i n q  i t  i n  t h e  p o s t  o f f i c e *  postaqe prepaid,  addressed 
t o  each person on whom it i s  t o  be served. P u b l i c 3 t i o n  and 
m d i l i n y  o f  such n o t i c e  as p r e s c r i b e d  h e r e i n *  when completed, 
s h a l l  be deemed t o  be s u f f i c i e n t  n o t i c e  o f  such h e a r i n q  t o  
a l l  i n t e r e s t e d  persons. 

H is to ry :  En. Sec. 4. Ch. 2379 L. 1961; and* S e c ~  1691 
Ch. 2539 L. 1974; R.C.M. 19479 89-2914; amd* Sec. 2, Ch- 
5 6 1 ~  L o  1979. 

Compi l e r e s  Comments 
aa&fiityl Sec. 49 Ch- S h l t  L O  1 9 7 9 ~  was a 

severabi  1 i t y  clause. 



~ l ~ Z = I P l ~ - , L i ~ ~ i n ~ ~ ~ ~ ~ i ~ b r l ~ d n a l ~ ~ ~ ~ ~ m ~ d i f i ~ i ~ ~ - ~ ~ f  
QL~BL, (1) A t  t h e  t ime  s e t  Fcr t h e  h e a r i n g *  t h e  board  s h a l l  
proceed t o  hear o r a l  and w r i t t e n  evidence r e l e v a n t  t o  t h e  
d e s i q n a t i o n  o r  m o d i f i c a t i o n  of t h e  c o n t r o l l e d  groundwater 
area presented by  t h e  bureau* t h e  department*  and any o t h e r  
i n t e r e s t e d  pa r t y .  A f u l l  r e c o r d  s h a l l  be k e p t  o f  a l l  
ev idence taken a t  t h e  hear ing.  The procedure s h a l l  be such 
as t o  secure a f u l l *  f a i r *  and o r d e r l y  p roceed ing and t o  
p e r m i t  a1 1  r e l e v a n t  ev idence t o  be received.  The common-law 
and s t a t u t o r y  r u l e s  o f  ev idence s h a l l  app l y  on1 y upon 
s t i c u l a t i o n  o f  a l l  p a r t i e s .  

( 2 )  A f t e r  t h e  c o n c l u s i o n  o f  t h e  hear inq,  t h e  board 
s h a l l  make w r i t t e n  f i n d i n ~ s  and an o r a e r -  The boa rd  s h a l l  by 
order  d e c l a r e  t h e  area i n  q u e s t i o n  t o  be a c o n t r s l l e d  
qroundwater a rea i f  t h e  board f i n d s  on t h e  b a s i s  o f  t h e  
hear i n9 t h a t :  

( a )  t h e  p u b l i c  t ~ e a l t h *  s a f e t y *  o r  w e l f a r e  r e q u i r e s  a  
c o r r e c t i v e  c o n t r o l  be adopted; and 

(b) ( i  ) t h e r e  i s  a  was te fu l  use o f  water f rom e x i s t i n g  
w e l l s  o r  undue i n t e r f e r e n c s  w i t h  e x i s t i n q  we l l s ;  

( i i )  any proposed use o r  w e l l  w i l l  impa i r  o r  
s u b s t a n t i a l l y  i n t e r f e r e  w i t h  e x i s t i n q  r i q h t s  t o  a p p r o o r i a t e  
su r face  water o r  qroundbater  by o thers ;  o r  

( i i i )  t h e  f a c t s  a l l e o e d  i n  t h e  p e t i t i o n  as r e q u i r e d  by 
8 5 - 2 - 5 0 6 ( 2 )  are  true. 

( 3 )  The order  s h a l l  d e f i n e  t h e  boundar,y o f  t h e  
c o n t r o l l e d  q r o u n d m t e r  area and s h a l l  i n d i c a t e  which o f  t h e  
groundwater a q u i f e r s  l o c a t e a  w i t h i w t h e  area i n  q u e s t i o n  a r e  
i nc luded  w i t h i n  t h e  c o n t r o l l e d  qroundwater area. Any number 
o f  groundwater aqui f e r s  which who1 1  y  o r  p a r t i a l l y  over1 i e  
one another may be i n c l u d e d  i n  t h e  same c o n t r o l l e d  
groundwater area. 

( 4 )  The orde r  may i n c l u d e  t h e  f o l  l o w i  nq c o r r e c t i v e  
c o n t r o l  orov i s  i ons: 

( a )  a p r o v i  s i o n  c l o s  i n q  t h e  c o n t r o l l e d  qroundwater 
area t o  f u r t h e r  a p p r o p r i a t i o n  o f  yroundwaterr  i n  which event  
tne department s h a l l  t h e r e a f t e r  r e f u s e  t o  accept  any 
a p p l i c a t i o n s  f o r  b e n e f i c i a l  water use p e r m i t s  t o  a p p r o p r i a t e  
qroundwater 1  ocated w i t h i n  such c o n t r o l  1  ed area; 

(b) a p r o v i s i o n  de te rm in ing  a p e r m i s s i b l e  t o t a l  
w i thdrawal  o f  qrounduater  i n  t h e  c o n t r o l l e d  area by day? 
month* o r  yrar  and p e r m i t t i n g  t h e  board  t o  a p p o r t i o n  such 
permi s s i  b l  e  t o t a l  w i  t h d r a r a l  amonq t h e  a p p r o p r i a t o r s  h o l d i n g  
v a l i d  r i g h t s  t o  t h e  qroundwater i n  t h e  c o n t r o l l e d  area i n  
accordance k i t h  t h e  r e l a t i v e  da tes  o f  p r i o r i t y  of such 
r i g h t s ;  

( c )  a p r o v i s i o n  acco rd inq  p re fe rence*  w i t h o u t  
re fe rence  t o  r e l a t i v e  p r i o r i t i e s *  t o  w i thd rawa ls  o f  
groundwater i n  t h e  c o n t r o l l e d  area f o r  domest ic  and 
l i v e s t o c k  purposes f i r s t  and t h e r e a f t e r  t o  w i thd rawa ls  f o r  
o the r  benef i c i  a1 purposes* i n c l u a i n q  b u t  n o t  1 i m i  t e d  t o  
. 3 q r i c u l t u r a l ~   industrial^ mun ic ipa l  ( o t h e r  t han  domest ic ) *  
and r e c r e a t i o n a l  purposes* i n  such o rde r  as t h e  board 
cons ide rs  adv i sab le  under t h e  c i rcumstances;  

(d) a p r o v i s i o n  reduc inq  t h e  p e r m i s s i b l e  w i thdrawal  o f  
groundwater Sy any a p p r o p r i a t o r  o r  w e l l  i n  t h e  c o n t r c l l e d  



area; 
(e) w,en two o r  more w e l l s  i n  t h e  c o n t r o l l e d  area a re  

used by t h e  same a p p r o p r i a t o r *  a p r o v i s i o n  a d j u s t i n g  t h e  
t o t a l  p e r a i  ss i b l  e  w i thdrawal  o f  qroundwater by  t h e  
a p p r o p r i a t o r  o r  a  p r o v i s i o n  f o r b i d d i n q  t h e  use o f  one o r  
more such wel ls ;  

( f )  a p r o v i s i o n  r e q u i r i n g  and s p e c i f y i n g  a  system o f  
r o t a t i o n  o f  use o f  qroundwater i n  t h e  c o n t r o l l a d  area; 

(g )  p r o v i s i o n s  making such a d d i t i o n a l  requ i r -ments  as 
a r e  necessary t o  p r o t e c t  t h e  p u b l i c  h e a l t h *  s ~ f e t y *  and 
w e l f a r e  i n  accordance w i t h  t h e  i n t e n t *  purposes* and 
requirements o f  t h i s  p a r t  and t h e  laws o f  t h e  state.  

(5 )  (a )  I f  a t  t h e  conc lus ion  o f  t h e  h e a r i n g  t h e  board 
f i n d s  t h a t  s u f f i c i e n t  f a c t s  a r e  n o t  a v a i l a b l e  t o  des ignate  
o r  modi fy  3 permanent c o n t r a l l e d  qroundwater a res*  t h e  board 
may by o rae r  des ignate  the  area i n  ques t i on  t o  be a  
temporary c o n t r o l l e d  groundwater area-  Such o rde r  may 
i n c l u d e  the c o r r e c t i  ve c o n t r o l  p r o v i s i o n s  con ta ined  i n  
subsect ion  (4). A temporary c o n t r o l l e d  groundwater area 
s h a l l  be des ignated as such f o r  a  p e r i o d  n o t  t o  exceed 2 
years f rom t h e  da te  o f  t h e  board's order  d e s i g n a t i n q  t h e  
tecpora ry  c o n t r o l l e d  qroundwater 3rea- The board may* f o r  
s u f f i c i e n t  cause* extenC the  t i m e  p e r i o d  f o r  an a d d i t i o n a l  2 
years*  an3 i n  t h i s  case a l l  qroundwater a p p r o p r i a t o r s  i n  t h e  
c o n t r o l l e d  qroundwater area s h a l l  be n o t i f i e d  o f  t h e  
extensioo. 

(b) W r i n g  t h e  2-year p e r i o d *  t h e  department s h a l l  
c o r e n c e  s t u d i e s  necessary t o  o b t a i n  t h e  f a c t s  needed t o  
a s s i s t  i n  t h e  des iqna t ion  o r  m o d i f i c a t i o n  of a  permanent 
c o n t r o l l e d  qroundwater area. Facts  qathered d u r i n q  t h e  study 
p e r i o d  s h a l l  be presented a t  a  h e a r i n y  p r i o r  t o  t h e  
des iqna t ion  o r  m o d i f i c a t i o n  o f  a permanent c o n t r o l l e d  
qroundwater 3rea. A l l  p a r t i e s  appear ing a t  t h e  f i r s t  h e a r i n q  
s h a l l  be served n o t i c e  o f  t h i s  h e a r i n q  by  r a i l  a t  l e a s t  30 
days p r i o r  t o  t h e  date  s e t  f o r  t h o  he3r ing.  The s e r v i c e  
s h a l l  be coap le te  upon d e p o s i t  o f  n o t i c e  a t  t h e  p o s t  o f f i c e *  
postage prepaid. addressed t o  each person on whom s e r v i c e  i s  
t o  be made. n a i l i n q  o f  t h e  n o t i c e *  when coap le ted*  s h a l l  be 
cons idered t o  be s u f f i c i e n t  n o t i c e  of t h e  h e a r i n ?  t o  a l l  
persons d i r e c t l y  af fected.  The department s h a l l  f i l e  i n  i t s  
records  proof  of  s e r v i c e  by i t s  own a f f i d a v i t ,  The h e a r i n q  
s h a l l  be conducted by  t h e  board i n  the  utanner o f  t h e  f i r s t  
hea r inq*  and t h e  boara s h a l l  make w r i t t e n  f i n d i n q s  o f  f a c t  
and conc lus ions o f  law and i ssue  an order  acco rd inq  t o  t h e  
p r o v i s i o n s  s e t  f o r t h  i n  subsect ions (1) th rousn  (4). I n  t h e  
event  t h e  department does n o t  complete t h e  necessary study 
i n  t h e  2-year p e r i o d  o r  ex tens ion  t h e r e o f *  t h e  temporary 
c o n t r o l l e d  cjroundwater area d e s i q n a t i o n  w i l l  t e r m i n a t e  3 t  

t h e  end o f  t h e  2-year p e r i o d  o r  extension. 
(6 )  The department may en fo rce  t h e  o rde r  and b r i n o  an 

a c t i o n  f o r  an i n j u n c t i o n  i n  a d i s t r i c t  c o u r t  o f  a d i s t r i c t  
i n  which a l l  o r  p a r t  o f  t h e  area a f f e c t e d  i s  l o c a t e d *  i n  
a d d i t i o n  t o  a l l  o t h e r  remedies. 

(7) The o rde r  o f  t h e  board s h a l l  he pub l i shea  and 
ma i led  by t h e  department i n  t h e  manner and f o r  t h e  l e n g t h  of  
t i m e  as p r e s c r i b e d  by 85-2-506 f o r  t h e  p u b l i c a t i o n  and 



a a i  1  i ng o f  t h e  n o t i c e  o f  h e a r i n q t  excep t  t h a t  a copy o f  t h e  
w r i t t e n  f i n d i n y s  and o r d e r  o f  the b o a r d  s h a l l  be m a i l e d  
i n s t e a d  o f  a cooy  o f  t h e  p r o p o s a l  and*  excep t  f u r t h e r *  t h a t  
a copy of t h e  o r d e r *  t o g e t h e r  w i t h  a  copy o f  t h e  w r i t t e n  
f i n d i n g s *  s h a l l  be ai!i l e d  t o  each p e t i t i o n e r  a t  h i s  
l a s t - k n o v n  address. The depar tment  s h a l l  f i l e  a copy o f  t h e  
o r d e r  w i t h  t h e  c o u n t y  c l e r k  o f  each coun ty  wi th in wh ich  any 
p a r t  o f  t h e  c o n t r o l l e d  groundwater  a r e a  l i e s *  and t h e  coun t y  
c l e r k  s h a l l  record t h e  o r d e r  w i t h o u t  fee. The depar tment  
s h a l l  f i l e  i n  i t s  r e c o r d s  p r o o f  o f  s e r v i c e  by i t s  own 
3 f f i d a v i t  or se rv i ce .  Upon p u b l i c a t i o n  and s a i l i n q  o f  such 
o r d e r  as p r e s c r i b e d  he re i n ,  t h e  o r d e r  s h a l l  he  f i n a l  and 
c o n c l u s i v e  u n l e s s  an appeal  t h e r e f r o m  i s  t3ksn, 

( 8 )  The b o a r d  may b y  o r d e r  suspendr m o d i f y *  o r  revoke  
any o r d e r  made as  p r o v i d e d  i n  t h i s  s e c t i o n  upon such n o t i c e  
and i n  such manner as  i s  r easonab le  under  t h e  c i rcumstances,  
A copy o f  each suspension, n o d i f  i c a t i o n ,  o r  rev0ca t . ion  s h a l l  
be s a r v e d  o r  f i l e d  and r e c o r d e d  as p r o v i d e d  f o r  o r d e r s  i n  
s u b s e c t i o n  ( I ) .  

( 9 )  Wh i l f  a m a t t e r  i s  pend ing  b e f o r e  the boa rd *  t h e  
depar tment  m a y  r e s t r i c t  f u r t h e r  development o f  t h e  subarea, 

H i s t o r i :  En. Sec. 5r Ch- 2379 L O  1941; amd- Sec. 4 1 ~  
Ch- 4 5 2 1  11 1973; amd- Sec. 169, Ch. 2539 L O  1974; R.C.M. 
1947, 89-2915; and. Sec. 3~ Ch. 561, L. 1979- 

E l = Z r ~ ~ ~ - - G ~ n t ~ n l l e r l ~ - 0 ~ ~ ~ ~ ~ a f ~ - ~ f : ~ - = 5 ~ ~ ~ m ~ ~ ~ n  
~ U O L Q P U ~ Z ~  A pe rson  may a p p r o p r i a t e  qroundwater  i n  a 
c o n t r o l l e d  a r e a  o n l y  b y  a o p l y i n q  f o r  and r e c e i v i n o  a p e r m i t  
f r om  t P e  d e p l r t m e n t  i n  accordance w i t h  p a r t  3 o f  t h i s  
chapter .  The aepar tment  r a y  n o t  q r a n t  a p e r m i t  if t h e  
w i thdraw31 wou ld  be beycnd t h e  c a p a c i t y  o f  t h e  a q u i f e r  o r  
a q u i f e r s  i n  t h e  g roundwater  a r e a  t o  y i e l d  qroundwater  w i t h i n  
a r easonab le  o r  f e a s i b l e  puap inq  1 i f t  ( i n  tbe  case  o f  
Dumpi r q  deve l  apments) o r  w i t h i n  a r easonab le  o r  f e a s i b l e  
r e d u c t i o n  o f  p r e s s u r e  ( i n  t h e  case o f  a r t e s i a n  
deve l  cprnwits ) , 

H i s t o r y :  tin, Zec. R T  C h -  2179 L. 1961; amd- Sec- 43r 
Cho 4 5 2 ~  L. 1973; amd, S*cr 1 7 2 ~  Chr 2 5 3 9  Lo 19741 P-C-P.  
TY471 99-2913. 

BlrZzIPPr--~4~LtmfLi~YF;finrlin~-st~~ri~rie~1 (1) 
The department,  a t  i t s  d i s c r e t i o n ,  o r  any person  c l a i m i n q  a 
r i g h t  t o  w i t hd raw  qroundwater  (whether  o r  n o t  f r o m  a 
c c n t r o l l s d  a rea )  aay i n i t i a t e  a h e 3 r i n g  by  t h e  dapa r tnen t  
f o r  t h e  asce r t a i nmen t  o f  a l l  e x i s t i n q  r i q n t s  t o  t h e  use o f  
the groundwater  i n  t h e  qround a rea  o r  subarea invo lved .  The 
depar tment  s h a l l  p roduce  a t  t h e  hear  i n 7  a map showing and 
d e s c r i b i n q  a l l  t h e  l a n d s  i n c l u d e d  i n  t h e  qrourrdwztar a rea  o r  
subarea and c o p i e s  o f  a l l  d a t a  upon wh ich  any p r i o r  
des i  gnat  i on o r  m o d i f i c a t i o n  o r d e r  bas based. The v a i v i n q  o r  
ass ignment  o f  r i a h t s  b y  mutual  aqreement f o r  e i t h e r  
temporary o r  ex tonded p e r i o d s  s h a l l  n o t  m o d i f y  o r  cance l  t h e  
r e l a t i v e  2 r i o r i t i e s  c f  t h e  r i q h t s .  

( 2 )  A f t e r  January  I t  19629 i n  a h e a r i n g  f o r  t h e  



ascer ta inaen t  and f i n d i n q  o f  p r i o r i t i e s  i n v o l v i n g  r i g h t s  t o  
t h e  use of  qroundwaters? a l l  a p p r o p r i a t o r s  o f  grouqdwater o r  
o f  s u r f a c e  water i n  t h e  p a r t i c u l a r  c o n t r c l l e d  area o r  
subarea s h a l l  be i nc luded  as p a r t i n s  and n o t i f i e d  i n  t h e  
manner p rov ided  i n  85-2-506. 

H i s t o r y :  En. Sec. 6 ?  Chr 2379  L. 1961; amd. Sec. 170, 
Ch. 2539 Lo 19743 R-C.wo 1 9 4 7 ~  09-2916(1)r ( 3 ) .  

fll=2=ZLPl~nPilrIti~n~Pf--~r,fmm-~il,nnd,uas~~ls -- - - h a a r i n ~ ~ t = , ~ i = i P i ~ n ~ ~ ~ e f ~ P P a ~ r l ~ ~ f ~ ~ i 1 ~ 0 L ~ 0 j r s  
t ~ n ~ s y & j . ~ ~  Withan any destqnated o r  m o d ~ f t e d  c o n t r o l l e a  
groundwater area o r  subarea wherein o i l  and/or qas we1 1  s 
produce e i t h e r  f resh?  b r a c k i s h ?  o r  s a l i n e  water assoc ia ted  
w i t h  o i l  and gas. t h e  volume of p r o d u c t i o n  o f  which i s  
dependent e n t i r e l y  on t h e  oil and/or gas w i t h d r a w a l s ~  such 
p r o d u c t i o n  o f  water s h a l l  5e under t h e  p r i o r  j u r i s d i c t i o n  o f  
t h e  board of o i l  and qas conserva t i on-  Hear inqs p e r t a i n i n g  
t o  t h e  p r c d u c t i o n t  use? o r  d i sposa l  o f  water f rom those 
w e l l s  s h a l l  be h e l d  by t h a t  board i n  accordance w i t h  t h e  
procedures e s t a b l i s h e d  by  t h a t  board-  The department may 
p e t i t i o n  the  board o f  o i l  and gas conserva t i on  f o r  hea r ings  
i n  rega rd  t o  those opera t i ons*  and i t s h a l l  be n o t i f i e d  by 
t h e  board at o i l  and gas conserva t i on  o f  those hear ings  
i n s t i g a t e d  b y  o the r  p a r t i e s  when those hear inqs  i n v o l v e  
opera t i ons  w i t h i n  a c o n t r c l l e d  qroundwater area o r  subarea* 

H i s t o r y :  En. Sec. 6 9  Chr 237. L O  1951; amdo Sec. 1709 
Ch. 253. Lo 1974; RoCo'I. 1947,  89-2916(2). 

BlrL=UL~smoe,nf-ndeiniSra;tiueA~riaa~ (1) I n  a 
h e a r i n g  For t h e  ascerta inment and f i n d i n q  o f  p r i o r i t i e s  t c  
t h e  use o f  qroundwater? t h e  department i n  i t s  f i n d i n q  and 
order  s h a l l  c o n f i r l r r  modi fy?  a l t e r *  o r  amend anv p r i o r  o rde r  
des igna t iny  and s o d i f y i n q  t h e  boundar ies o f  t h e  qroundwater 
area o r  subarea invo lved?  as t h e  evidence j u s t i f i e s ;  s h a l l  
determine t h e  p r i o r i t y  o f  r i g h t s  and t h e  c u a n t i t y  o f  
groundwater t o  which each a p p r o p r i a t o r  who i s  a p a r t y  t o  t h e  
proceedings i s  e n t i t l e d  i n  t h e  p a r t i c u l a r  groundwater area 
o r  subarea; and s h a l l  f i n d  and determine any o t h e r  r a t t e r  
necessary t o  t h e  ascerta inment o f  p r i o r i t i e s  o f  such 
e x i s t i n q  r i q h t s  t o  g r o u n d w a t a r ~  I t  nay a l s o  determine t h e  
l e v e l  below which the  qroundwater may n o t  be drawn by 
appropr ia tors .  The department s h a l l  a c t  i n  adaii n i  s t e r i  ng and 
en fo rc ing  t h e  o rde r?  as p rov ided  i n  85-2-5070 

(2 )  A copy o f  t h e  order  s h a l l  be recorded i n  t h e  
o f f i c e  o f  t h e  c l e r k  and reco rde r  o f  each county i n  which t h e  
p a r t i c u l a r  qroundwater area o r  subarea i s  l o c a t e d -  I f  t h e  
o rde r  i s  n o t  appealed? t h e  o rde r  o f  t h e  department s h a l l  be 
f i n a l  and c o n c l u s i v e  when i t  i s  pub l i shed  and s a i l e d  as 
p rov ided  f o r  o r d e r s  issued under t5-2-507. 

H i s t o r y :  En. Sec. I* Ch. 2379 L. 1961; amd. Sec- 429 
Ch. 4529 L. 1973; dad. Sec- 171. Ch. 2531  L. 1974; R - C - C -  
19479 89-2917. 



B l z 2 z 5 l Z r , , l n ~ f i L a f i n n s r  ( 1 )  The depar tment  s h a l l  
c o m p i l e  i n f o r m a t i o n  f o r  t h e  purpose  o f  e n a b l i n g  i t  t o  c o s p l y  
w i t h  t h i s  par t .  I n  c c s p i l i n q  t h i s  i n f o r m a t i o n *  t b e  
depar tment  s h a l l  niake use o f  i n v e s t i q a t i o n s r  t e c h n i c a l  
p e r s o n n e l *  su r veys *  and i n f o r m a t i o n  S v a i l s b l e  f r o m  t h e  
Montana bureau  o f  mines and qeo loqy r  t h e  U n i t e d  S t a t e s  
g e o l o g i c a l  s u r v e y *  t n e  boa rd  o f  o i l  and q?s c o n s e r v a t i o n s  
t h e  depart

me

nt o f  h e a l t h  and env i r onmen ta l  s c i ences *  and any 
o t h e r  private* s t a t e *  o r  qovernmenta l  aqpncy. 

( 2 )  I n  a d d i t i o n  t o  t h e  f o r e q o i n q *  t h e  deoar tment  nay 
r e q u e s t  s p e c i f i c  i n v e s t i q a t  i ons  by  t h e  p r e c e d i n g  pub l  i c  
agenc ies  where d e s i r e d  i n f o r n a t i o n  i s  n o t  o t h e r w i s e  
ava i  l db l  e .  

H i s t o r y :  En. Sec. 239 Ch. 2379 L. 1961; amd. Sec. 1799 
Ch. 2 5 3 9  Lo 177+; P.C.Y. 19479 29-2933. 

3 1 r Z r Z 1 3 r - - a r l m i n i r L ~ a t i n n D D e f - - n e n a - - ~ £  
w S x s r  The depar tment  may a d m i n i s t e r  o a t h s  and  i s s u e  
subpoenas f 3 r  t h e  a t tendance  o f  w i t nesses  i n  any 
i n v e s t i q a t i o n *  hcarinc,. o r  p roceed inq  h e l d  b y  it. 

H i s t o r y :  En. Sec. 24r Ch. 2379 L. l q h l ;  amd. Sec. 1809 
Ch- 2539 11 1974; R - C o M -  1 9 4 7 ~  89-7934. 

B l r k ~ b - , h s n e ~ f i n n - - ~ f ~ ~ ~ l l ~ ~  Tne depqr tment *  t h e  
s t a t e  hd reau  of mines and qeo loqy *  o r  t h e  depa r twen t  o f  
h e a l t h  and env i r onmen ta l  s c i ences  may a n t e r  on  t h e  p r o p e r t y  
o f  any a p p r o p r i a t o r  where a w e l l  i s  s i t u a t e d *  a t  any 
reasonab le  nou r  o f  t h e  day* f o r  t h e  purpose  o f  t n v o s t i q a t i n g  
any n a t t e r s  i n  c o n n e c t i o n  w i t h  t h i s  p a r t .  

H i s t o r y :  En, Sec. 179 Ch. 2379 L O  19h l ;  amd* Sece 1749 
t h e  2 5 3 .  LI 1974; R - C O Y I  19479 '?9-2927. 

8 ~ = ~ = ~ ~ r - - ~ n f n ~ ~ ~ ~ i ~ ~ ~ ~ ~ ~ d i l a h 1 ~ - - - ~ ~ ~ ~ ~ & i r  Such 
i n f o r n a t i o n  as i s  r e q u i r e d  c r  secured  under  t h e  p r o v i s i o n s  
h + r e o f  s h e l l  c o n s t i t u t e  p u b l i c  r e c o r d s  and as such s h a l l  be 
ava i  1  a b l e  t o  t h e  pub l  i c  a t  a1 1  reasonab le  t imes-  

B f i = Z = z & r - - % ~ l l - - l L i & l & ~  W i t h i n  60 days a f t e r  aoy w e l l  i s  
completed, t h e  d r i l l e r  s h a l l  f i l e  w i t h  t h e  depar tment  a w e l l  
l o g  r e p o r t  o n  a fo ru ,  p r o v i d e d  by t h e  depar tment  a t  i t s  
o f f i c s s  and a t  t h e  o f f  i c e s  of t h e  c o u n t y  c l e r k  and 
recorders .  The depar tment  may r e t u r n  t h e  r e p o r t  f o r  r e f i l i n g  
i f  i t  i s  i n c o n p l e t e  o r  i n c o r r e c t *  The depar tment  st- .al l  
p r o v i d e  a c o ~ y  o f  t t ta  comple te  and c o r r e c t  w a l l  l o g  t c  t b e  
Kontana bureau o f  mines and geoloqy. 

H i s t o r y :  en. 89-2923 .1  b y  Sec. 449  Chr 4 5 2 1  Le 1973; 
amd. Sec. 175* Ch. 2539 1- 1974; R.C.Y. 10479 89-2928-1. 

B ~ z 2 = l i l l ~ , , B e ~ f ~ ~ ~ h ~ - ~ u d ~ f : ~ ~ ~ p 1 1 - d ~  The f o rms t  



r e p o r t s *  and i n f o r m a t i o n  r e q u i r e d  t o  be f i l e d  by t h i s  p a r t  
a r e  i n  a d d i t i o n  t o  a l l  o t h e r  r e p o r t s  and i n f o m a t i o n  which 
t h e  d r i l l e r s  o f  water w e l l s  i n  t h e  s t a t e  a r e  r e q u i r e d  by l aw 
t o  f i l e  w i t h  aqencies o f  t h e  s ta te .  

H is to ry :  En. Sec. 199 Ch. 237- L. 1961; and. Sec. 4R9 
Ch. 460. Lo 19773 9-C-He 1 9 4 7 ~  89-2929. 

~ Z Z = % B L , ~ W U C , W O ~ Y ~ ~ Q L S ~  The dep3rtment may 
appo in t  one o r  more grobndwater superv isors  f o r  each 
designated c o n t r o l 1 e d  area and may appo in t  one o r  mcre 
qroundwater superv i so rs  a t  la rqe.  a i t h i n  t h 2 i r  r e s p e c t i v e  
j u r i s d i c t i o n s  and under t h e  d i r e c t i o n  o f  t h e  depdr tnont r  t h e  
groundwater superv i so rs  and superv i so rs  3 t  l a r y e  s h a l l  
superv ise  the  wi thdrawal  o f  qroundwater and t h e  c a r r y i n g  o u t  
of o rde rs  issued by  t h e  department, 

H is to ry :  En. Secr 221 Chr 2379 L. 1941; amd- Sec. 1781 
Chm 2539 L o  1976; R o C - b l .  1947- 59-2332- 

8 5 = 2 = 2 A 4 1 _ t l a a r i e g Q L ~ - & ! J ~ ~ a 1 P I  ( 1 )  A person who 
i s  aggr ieved hy  a f i n a l  d e c i s i o n  o f  t h e  department under 
t h i s  p a r t  i s  e n t i t l e d  t o  a  h e a r i n q  b e f o r e  t h e  boqrdr 

(2 )  The Montana A d m i n i s t r a t i v e  Procedure Act  qoverns 
a d m i n i s t r a t i v e  proceedings under t h i s  part .  

H i s to ry :  En. 89-2934.1 by Sec. 459 Ch. 457. L .  1973; 
amd. Set. 1819 C h -  2 5 3 9  L. 1974; R.C.Y. 1947. 8 9 - 2 9 3 4 . 1 .  

8 w d m & & M z  Any person who v i o l a t e s  o r  
re fuses  o r  neq lec ts  t o  comply w i t h  any p r o v i s i o n  o f  t h i s  
p a r t  o r  o f  any o rde r  o r  r u l e  promulqated by  t h e  deGartRent 
o r  t h e  board o r  who commits waste s h a l l  b e  q u i l t y  of a 
mis3ereanor and upon c o n v i c t i o n  s h a l l  be f ined  n o t  l e s s  than 
$ 2 5  o r  more t han  $250 f o r  each o f fense-  

H is to ry :  En. Sec. 2br Ch. 237. L. 1961; a3130 Sec- 1829 
ch. 253.  L. LYT*; s.c.n. 1 9 4 7 ~  89-2936. 

P a r t  6 

Yel lowstone River  Oasin  

Bfi=L~L,f%atee-,of~--LEQirla%iYa,,-fiadi~nz-,,rlort 
The 1eoist a t u r e r  n o t i n q  t h a t  appropr i  i i t i o n s  have 

been c la imed* t h a t  a p p l i c a t i o n s  have been f i l e d  f o r *  and 
t h a t  t he re  i s  f u r t h e r  widespread i n t e r e s t  i n  makiny 
s u b s t a n t i a l  a p p r o p r i a t i o n s  o f  water i n  the  Y e l l ~ w s t o n e  R ive r  
bas in *  f i n d s  t h a t  these appropr i a t  ions  t h r e a t e n  t h e  
d e p l e t i o n  o f  Hontana's water resources t o  t h e  s i g n i f i c a n t  
de t r imen t  o f  e x i s t i n q  and p r o j e c t e d  a g r i c u l t u r a l r  m u n i c i p a l *  
r e c r e a t i o n a l *  and o t h e r  uses and o f  w i l d l i f e  and a q u a t i c  
hab i ta t .  The l e q i  s l a t u r e  f u r t h e r  f i n d s  t h a t  these 
a p p r o p r i a t i c n s  fo rec lose  t h e  o p t i o n s  t o  t h e  peop le  o f  t h i s  
s t a t e  t o  u t i l i z e  water f o r  o t h e r  f u t u r e  b e n e f i c i a l  purposes* 
i n c l u d i n g  mun ic ipa l  water  s u p p l i e s *  i r r i g a t i o n  systetrst  and 



minimum f l ows  f o r  t h e  p r o t e c t i o n  o f  e x i s t i n g  r i g h t s  and 
aqua t i c  l i f e .  The l e g i s l a t u r e *  pursuant  t o  i t s  mandate and 
a u t h o r i t y  under A r t i c l e  IX o f  t h e  Vontana c o n s t i t u t i o n r  
dec la res  t h a t  i t  i s  t h e  p o l  i c y  o f  t h i s  s t a t e  t h a t  be fo re  
these proposed a 'ppropr ia t ions  are  ac ted upon* e x i s t i n g  
r i g h t s  t o  water i n  the  Yel lowstone b a s i n  must be a c c u r a t e l y  
determined f o r  t h e i r  p r o t e c t i o n  and . t h a t  rese rva t i ons  o f  
water w i t h i n  t h e  b a s i n  must be e s t a b l i s h e d  as r a p i d l y  as 
p o s s i b l e  f o r  t h e  p r e s e r v a t i c n  and p r o t e c t i o n  o f  e x i s t i n g  and 
f u t u r e  Senef i c i  a1 uses. 

H i s t o r y :  En. 89-8-103 by Soc. l t  Ch. 1169 L O  1974; 
I?.C-Ho 19479 89-8-103. 

81=2=4Qtr-JZefini;tinorl Unless t h e  con tex t  c l e a r l y  
r e q u i r e s  o the rw ise r  i n  t h i s  p a r t  t h e  f o l l o w i n g  d e f i n i t i o n s  
appl  y: 

(1) (d) "Appl i c a t i o n H  means a0 a p p l i c a t i o n  fo r  a 
~ e r c i t  under p a r t  3 o f  t h i s  chapter  t o  app rop r i3 te  su r face  
water f rom any source o f  supply w i t h i n  t h e  bas in  f o r  e i t h e r  
o r  b o t h  o f  t h e  f o l l o w i n q  purpcses: 

( i )  2 r e s e r v o i r  w i t h  a  t o t a l  planned c a p a c i t y  of 
149330 ac re- fee t  o r  Kore; o r  

( i i )  f o r  a f l o w  r a t e  q r e a t e r  than 20 c u b i c  f e e t  o f  
watsr  per  sacond, 

( b )  The term a l s o  i n c l u d e s  an a p p l i c a t i o n  f o r  approval  
under R5-2-402 t o  chanae t h e  purpose o f  use. 

( )  ",:asina means t h e  Yel lowstone R ive r  bas in-  
(3)  AF!aservationw aeans a r e s e r v a t i o n  o f  water 

p rov ided  f o r  by 85-2-3160 

H is to ry :  En. F9-8-104 by Sec. 21 Ch- 1169 L O  1974; 
R - C I ~ -  1947, 89-8-104(Intro.) t ( 2 )  t h r u  (4 )  

BkZ=hQ2~-lil~n~i~nsf~stinn= (1) The department may 
n o t  g ran t  or  c the rw i  se t a k e  any a c t i o n  on an appl  i c a t i  on 
u n t i l  one o f  t he  f o l l o w i n q  f i r s t  occurs: 

(a )  T e  ooard o f  n a t u r a l  resources and conserva t i on  
makes a  f i n a l  de te rm ina t ion  on t h e  a p p l i c a t i o n s  f o r  
r e s e r v a t i o n s  o f  water i n  t h e  h a s i n  f i l e d  be fo re  January 1. 
19779 i n  accordance w i t h  85-2-316; 

(b )  A f i n a l  de te rm ina t ion  of e x i s t i n q  r i q h t s  has been 
rade i n  t h e  source of supply i n  accordance w i t h  p a r t  2 o f  
t h i s  chapter ;  o r  

( c )  January I t  1970; however* i f  a Court s tays  o r  
efi join-s the  cont inuance o f  proceedinqs on any pending 
appl i c a t i o n  f o r  r e s e r v a t i o n  o f  water i n  t h e  bas in  f i l e d  
be fo re  January I t  19779 and such s t a y  o r  i n j u n c t i o n  prevents  
t h e  board from making a  f i n a l  de te rm ina t ion  on such 
a p p l i c a t i o n  be fo re  January I *  13789 t h e  c o u r t  s h a l l  extend 
t h i s  date  by t h e  l e n g t h  o f  de lay  incurred.  The c o u r t  may n o t  
extend t h i s  date  beyond January 15t  1979. 

( 2 )  A r e s e r v a t i o n  e s t a b l  i shed be fo re  such appl i c a t i  on 
f o r  p e r m i t  i s  g ranted i s  a  p r e f e r r e d  use over t h e  r i q h t  t o  
app rop r ia te  water pursuant  t o  t h e  p e r m i t *  and t h e  p e r m i t *  i f  
granted*  s h a l l  be issued s u b j e c t  t o  t h a t  p r e f e r r e d  use. 



H i s t o r y :  En. 89-8-105 by Sec. 3r Ch. 116r Lo 1974; 
amd. Sec. l r  Ch. 26* LO 1977; R-C.9. 19479 89-8-105. 

~2=f941-bed~epor-f%nt,~u,ssl~~-,nsf;inot The 
department may suspend a c t i o n  on a p p l i c a t i o n s  no t  Weetinq 
t h e  d e f i ~ i t i o n  o f  a p p l i c a t i o n  i n  25-2-602 i f  it determines* 
a f t e r  a  p u b l i c  hea r ing  conducted under t h e  con tes ted  case 
procedures o f  t h e  Montana A d m i n i s t r a t i v e  Procedure Ac t *  t h a t  
t h e  cumula t ive  impzct o f  those a p p l i c a t i o n s *  if granted*  
would be c o n t r a r y  t o  t h e  p o l i c i e s  and purposes o f  t h i s  par t .  
I f  t h e  depdrtment suspends a c t i o n  on such a p p l i c a t i o n s *  t h e  
p r o v i s i o n s  o f  85-2-603 apply. 

H is to ry :  En. 69-8-106 by Sec. 4 r  Ch. l l 6 r  LI 1974; 
RIG-YI 1947. 89-8-1060 

81=Z=Cd5~J?ereruatinns~ The department may aop ly  fo r  
rese rva t i ons  and s h a l l *  as r a p i d l y  as p o s s i b l e *  a s s i s t  o t h e r  
apo rop r ia te  s t a t e  agencies and p o l i t i c a l  s u b d i v i s i o n s  i n  
a p p l y i n q  f o r  r e s e r v a t i o n s  w i t h i n  t h e  b a s i n -  t h e  U n i t e d  
Sta tes  o r  any aqency t h e r e o f  may app ly  f o r  r e s o r v a t i o n  o f  
water i n  t h e  b a s i n  unaer 85-2-316 f o r  b e n e f i c i a l  use o f  t h a t  
water i n  the  s t a t e  o f  Hontana. P a r t i c u l a r  emphasis s h a l l  be 
q i v e n  t o  a p p l i c a t i o n s  t o  reserve water  f o r  a q r i c u l t u r a l ~  
mun ic ipa l *  and minimum f l ow  purposes f o r  the  p r o t e c t i o n  o f  
e x i s t i n q  r i q h t s  and aqua t i c  l i f e .  

H is to ry :  En. 89-8-107 by  Sec. 5 9  Ch. 1169 L. 1974; 
amd. Sec. 13, Ch. 4169 L. 1977; P-C.Y. 1947, 00-8-107. 

8 1 = L 6 L t 6 a - A o U ~ i ~ n - - ~ ; f ~ ~ ~ a ~ L ~  Th is  p a r t  a p p l i e s  to 
a p p l i c a t i o n s  c u r r e n t l y  pendinq w i t h  t h e  decartmentr as w e l l  
as a p p l i c a t i o n s  f i l e d  w i t h  t h e  department a f t e r  %arch 1 1 9  

1974. 

H i s t o r y :  En. 89-R-108 by Sec. b r  Chr l l b r  L O  1974; 
R.C.H. 19471 89-R-1080 

B % i l = ~ l r - - ~ i l i f y - f ~ r i l i f i e ~ ~  Th is  p a r t  doas n o t  app ly  
t o  a p p l i c a f i o n s  t o  app rop r ia te  water f o r  use by a U t i l i t y  
f a c i l  i t y  f o r  which a  c e r t i f i c a t e  of  env i  roncen ta l  
c o m p a t i b i l i t y  and p u b l i c  need i s  q ran ted  pursuant  t o  t h e  
Yontana Major F a c i l i t y  S i t i n g  Act. 

H i s t o r y :  En. 89-8-109 by Sec- 7 1  Ch. 1169 L. 1974; 
R . C . H o  19479 89-8-1090 

al=z~6PB~,~e~sio~~hno~e~---nf~-,~--,all~llerl~ 
Notwi ths tand ing any p r o v i s i o n  of t h i s  p a r t *  t h e  departwent 
nay approve a chanae o f  purpose of use t o  a g r i c u l t u r a l *  
i r r i g a t i o n .  domest ic t  and munic ipa l  uSas i f  i t  determines 
t h a t  t h e  change i s  n o t  c o n t r a r y  t o  t h e  p o l i c i e s  and purposes 
o f  t h i s  par t .  

H i s t o r y :  En. 99-8-110 by Sec. 9 r  Ch. 116r l.0 1974; 
R.C.M. 19479 89-8-110. 



P a r t  7 

I n d i a n  and Federa l  h a t e r  R i g h t s  

~ = Z = I E L - , L a n i r l 3 ~ i ~ ~ - i n L e n ; k ~  BecausP t h e  wate r  and 
u a t e r  r i q h t s  w i t h i n  each water  d i v i s i o n  a r e  i n t e r r e l a t e d *  i t  
i s  t h e  i n t e n t  o f  t h e  l e q i s l a t u r e  t o  conduc t  u n i f i e d  
p roceed ings  f o r  t h e  qene ra l  a d j u d i c a t i o n  o f  e x i s t i n q  water  
r i q h t s  under t h e  Montana Water Use Act. T h e r e f o r e *  i t i s  t h e  
i n t e n t  o t  t h e  l e q i  s l a t u r e  t h a t  t h e  a t t o r n e y  qene ra l  @ s  
p e t i t i o n  r e q u i r e d  i n  85-2-211 i n c l u d e  a l l  c l a i m a n t s  o f  
r e s e r v e d  I n d i a n  w=iter r i q h t s  as necessary  and i n d i s p e n s a b l e  
p a r t i e s  under  a u t h o r i t y  <;ranted t h e  s t ~ t e  b y  43 ! I . < - C .  666. 
Howevert it i s  f u r t h e r  i n t ended  t h a t  t h e  s t a t e  o f  Pontan3 
p roceed under  t h e  p r o v i s i o n s  o f  t h i s  p a r t  i n  3n e f f o r t  t o  
conc lude  compacts f o r  t h e  e q u i t a b l e  d i v i s i o n  and 
a p p o r t i o n x e n t  o f  wa te r s  between t h e  s t a t e  and i t s  p e o p l e  and 
t h e  s e v e r a l  I n d i a n  t r i b e s  c l a i  m i  nq r e s e r v e d  wate r  r i g h t s  
w i t h i n  t h e  s t a t e .  

H i s t o r y :  En. Sec. 277 Ch. 6979 L. 1379- 

Comp i l e r0s  Comments 
~ U Q Q S P *  Subsec t i on  ( 1 )  o f  set, 1 9  Ch. 6977 L -  19799 

p rov i ded :  * [ T h i s  a c t ]  aaends t h e  Montana Ua te r  Use Ac t  t o  
e x p e d i t e  and f a c i l i t a t e  t h e  ad jud i c3 t . i on  o f  e x i s t i n q  wate r  
r i q h t s O w  

t n d i f i r n L i ~ n .  Sec. 359 Cho 6 9 7 ~  L. 19799 p rov i ded :  "(1) 
Sec t i ons  1 t h r o u g h  10 o f  t h i s  a c t  a r e  i n t e n d e d  t o  be 
c o d i f i e d  3s an i n t e g r a l  p a r t  o f  T i t l e  39 3nd t h e  p r o v i s i o n s  
c o n t a i n ~ d  i n  T i t l e  3 a p p l y  t o  t h i s  act.  

( 2 )  S e c t i o n s  11 t h r o u g h  27 a re  i n t ended  t o  be c o d i f i e d  
as  an i n t e g r a l  p a r t  o f  T i t l e  85r  c h a p t e r  21 p a r t  2 1  and t h e  
p r o v i s i o n s  c o n t a i n e d  i n  T i t l e  R59 c h a p t e r  29 a p p l y  t o  t h i s  
act.  

( 3 )  I f  t h e  p r o v i s i o n s  o f  t h i s  a c t  a r e  n o t  c o d i f i e d  as 
s t a t e d  above* t h e  code coam iss i one r  s h a l l  add t o  t h e  MCAI i f  
necessary9 s t a z u t o r y  lanqaaqe t o  convey t h e  i n t e n t  o f  t h i s  
s e c t  i onow 

let-use of rear ranqsment  o f  t h e  new m a t e r i a l .  Ch. 697 
i s  now c o d i f i e d  i n  T i t l e  39 c h a p t e r  7; T i t l e  0 5 9  c h a p t e r  2 9  
p a r t s  Z and 7; and 2-15-212. 

Effecfiue,Pa&b " T h i s  a c t  i s  e f f e c t i v e  on passaqe and 
approva l  Aoproved Y a v  I 1  r  1979. 

jey!%lhiliLyl S e c t i o n  369 Ch. 6979 L. 19799 was a 
s o v a r a b i l  i t y  s e c t  ion. 

B Z r Z r T P Z ~ - , K e s ~ ~ t i ~ n ~ ~ ~ i f h ~ ~ ~ i m - - & r i h  1 The 
r e s e r v e d  wa te r  r i q h t s  compact c o i v m i s s i o n ~  c r e a t e d  by 
2-15-2129 nay n e g o t i a t e  w i t h  t h e  I n d i a n  t r i b e s  o r  t h e i r  
a u t h o r i z e d  r e p r e s e n t a t i v e s  j o i n t l y  o r  s e v s r a l l y  t o  conc lude  
compacts a u t h o r i z e d  under  85-2-7010 Compact p roceed ings  
s h a l l  be c0s~ :enced b y  t h e  commissi onr The comrni s s i  on s h a l l  



serve by c e r t i f i e d  n a i l  d i r e c t e d  t o  t h e  govern inq body o f  
each t r i b e  a  w r i t t e n  request  f o r  t h e  i n i t i a t i o n  o f  
n e q o t i a t i o n s  under t h i s  p a r t  and d request  f o r  t h e  
des igna t ion  o f  an au tho r i zed  r e p r e s e n t a t i v e  o f  t h c  t r i b e  t o  
c o n ~ u c t  compact neqo t ia t i ons .  Upon r e c e i p t  of such u r i t t e n  
des iqna t ion  from t h e  qovern inq body o f  a t r i b e *  cowpact 
n e q o t i a t i o n s  s h a l l  be cons idered t o  have commenced. 

( 2 )  When t h e  compact cowmission and t h e  I n d i 3 n  t r i b e s  
o r  t h e i r  au tho r i zed  r e p r e s e n t a t i v e s  have aqr red t o  a 
compact* t hey  s h a l l  s i q n  a copy and f i l e  an o r i q i n a l  copy 
w i t h  the department o f  s t a t e  o f  t h e  U n i t e d  States o f  Awer~ca  
and copies w i t h  t h e  sec re ta ry  o f  s t a t e  o f  Montana and w i t h  
t h e  qavErninq body f o r  t h e  t r i b e  involved. The Compact i s  
e f f e c t i v e  and b i n d i n g  upon a l l  p a r t i e s  upon r a t i f i c a t i o n  by 
t h e  1  eg i  s l  a t u r e  o f  H o n t a n a ~  any a f f e c t e d  t r i b a l  g o v ~ r n i  nq 
body* and t h e  conqress o f  t h e  Un i ted  States. 

( 3 )  Upon i t s  approval  by  t h e  Montana l e q i s l a t u r e  and 
t h e  t r i b e  or f ede ra l  a q e n c y ~  t h e  terms o f  3 coinpact must he 
inc luded i n  t h e  p r e l i m i n a r y  decree as p rov ided  hy 85-2-231. 
Howeverr i f approval  o f  t h e  s t a t e  l e q i s l a t u r e  and t r i b e  o r  
f e d e r a l  acpncy has n o t  been acconpl i shed b y  ~ u l  y 1. 1985* 
a l l  f ede ra l  and I n d i a n  c la ims  f o r  reserved water r i g h t s  t h a t  
have n o t  been reso lved  by a  compact must be f i l e d  w i t h  t h e  
department w i t h i n  60 days. These new f i l i n g s  s h a l l  be  used 
i n  t h e  f o r m u l a t i o n  o f  t h e  p r e l  i a i n a r y  decree an<' s h a l l  be 
q i ven  t rea tmen t  s i m i l a r  t o  t h a t  q i v e n  t o  a l l  o the r  f i l i n q s ,  

H is to ry :  En. Sec- 27. Ch. 6971 LI 1979; a ~ d .  Sec. R T  
Ch. 2609  L* 1931. 

Compi 1  e r * s  Comments 
Added subsect ion  (3).  

f f fgc&i.ye ,Qa~ Sect ion  l l t  Ch. 268. L O  lQ819 provided:  
"This a c t  i s  e f f e c t i v e  On passaqs and approva l rw  Approved 
A p r i l  39 1981. 

L ~ % ~ r & ~ ~ g ~ % i n n i  Because o f  rearranqement o f  
sec- 27. Ch. 6979 LO 19799 t h e  Code Commissionzr~ 1979. 
chanqed *The compact commissionn t o  wThs reserved water 
r i g h t s  compact commissionr c r e a t e d  by 2-15-211." i n  
subsect ion  (1). 

SI=l=lQZ1-~leon~~inn--~~U;h,f~~~1,_90~e~n~~of: The 
compact co+n iss ion may a l s o  en te r  i n t o  separate n e q o t i a t i o n s  
w i t h  the  f odera l  government f o r  ttle conc lus ion  o f  compacts 
concerning t h e  e q u i t a b l e  d i v i s i o n  and apport ionment o f  water 
between t h e  s t a t e  and i t s  people and t h s  fede ra l  qovernment 
c l a i m i n g  nun-Indian reserved waters w i t h i n  t h e  state.  The 
terms and c o n d i t i o n s  o f  such n e q o t i a t i o n s  s h a l l  be t h e  same 
as prov ided i n  t h i s  s e c t i o n  f o r  n e q o t i a t i o n s  w i t h  I n d i a n  
t r i bes .  

t i i s t o r y :  En. Sec. 279 Ch. 697* L O  1979. 

R 1 = ~ l 9 ~ ~ , , I e ~ i n a ~ i ~ e . o f ~ n e g 9 f i d i i ~ n s  The commission 
o r  any o the r  o a r t y  t o  t h e  n e a o t i a t i o n s  may te rm ina te  
n e g o t i a t i o n s  by p r o v t d i n a  n o t i c e  t o  a11 p a r t i e s  33 days i n  



advance o f  t h e  t e r m i n a t i o n  date-  On t h e  t e r m i n a t i o n  date, 
t he  suspension o f  t h e  a p p l i c a t i c n  o f  p a r t  2 prov ided  f o r  i n  
85-2-217 s h a l l  a l s o  terminate.  The t r i b e  o r  f e d e r a l  agency , 

s h a l l  f i l e  a l l  o f .  i t s  c la ims  f o r  reserved r i q h t s  w i t h i n  60 
days o f  t h e  t e r m i n a t i o n  o f  neqo t ia t i ons .  

H i s t o r y :  En. Sec. 2 7 ,  ch. 6979 L O  1979; and- Sec. 91 
Ch. 2t889 Lo 1981. 

Compi l e r *  s  Comments 
1981AmnndaenL.z Added t h e  l a s t  sentence- 

P a r t  8 

D i v e r s i o n s  from t h e  Yel lowstone R ive r  Basin 

P a r t  Compiler 's Comments 
lP@&,IiLlf; The t i t l e  t o  SB 243 (Ch. 5819 L. 1981) 

read: "An zct t o  de leqate  a u t h o r i t y  t o  t h e  department of 
n a t u r a l  resources and conversa t i on  t o  au tho r i ze  d i v e r s i o n s  
f rom t h e  Yel lowstone R i v e r  b a s i n  under A r t i c l e  X o f  t h e  
Yel lowstone 3.iver Compactt s e c t i o n  85-20-1019 #CAI on beha l f  
o f  t h e  s t a t e  o f  Montana; p r o v i d i n g  f o r  l e g i s l a t i v e  review; 
and p r o v i d i n g  an e f f e c t i v e  da te rn  

L Q Q ~ ~ ~ ~ ~ ~ L ~ Q Q - A R S ~ L Y S L ~ W  Sect ion  8 ,  Chr 581, L- 1981, 
provided: "This a c t  i s  in tended t o  be c o d i f i e d  as a  new p a r t  
i n  T i t l e  8 5 ,  chapter  29 and t h e  p r o v i s i o n s  o f  T i t l e  859 
chapter  29 app ly  t o  t h i s  act." 

Seyf~mil iud Sec t ion  9 9  Ch- 581, L O  1981, was a 
severabi  1  i t y  sec t  ion. 

Effgsfiyg-QaL~ Sec t ion  19, Ch- 5819 LI 1981, provided: 
"Th is  a c t  i s  e f f e c t i v e  on passsqe and approval.- Approved 
May 1. 1931. 

B 5 r Z = B Q l ~ S e f i n i f i ~ n + r  Unless t h e  c o n t e x t  r e q u i r e s  
o t h e r h i s e ~  i n  t h i s  p a r t  t h e  f o l l o w i n g  d e f i n i t i o n s  apply: 

(1 )  "Pasin" means t h e  Yel lowstone R ive r  Rasin- 
( 2 )  "Conipact" means t h e  Ye1 1  owstone R ive r  Compact 

p rov ided  f o r  i n  85-20-101- 

H i s t o r y :  En- Sec. 1, Ch. 5819 L -  1981. 

3 1 = Z z 8 Q Z ~ , , A r r - t b ~ ~ i ~ ~ - - f n ~ ~ ~ n 0 f ~ ~ e ~ ~ P ~ ~ 1 i ~ a ~ :  The 
department may consent on b e h a l f  o f  t h e  s t a t e  of Hontana t o  
d i v e r s i o n s  o f  water f rom t h e  b a s i n  pursuant  t o  A r t i c l e  X o f  
t h e  compact9 i n c l u d i n q  d i v e r s  ions  o f  water a l l o c a t e d  under 
t h e  terms o f  t h e  compact t o  t h e  o t h e r  s i q n a t o r y  s t a t e s  o f  
Uyoa~ing and Nor th  Dakota. 

H i s t o r y :  En. SPCI 29 Chr 5819 L- 1981. 

W ~ ~ I ~ ~ & ~ ~ - E S ~ ~  (1 )  A d i v e r s i o n  o f  water 
from t h e  b a s i n  pursuant  t o  A r t i c l e  X o f  t h e  compact 
consented t o  by t h e  department under t h e  p r o v i s i o n s  o f  t h i s  
p a r t  mdy n o t  be made u n t i l  one o f  t h e  f o l l o w i n q  occurs? 
whichever i s  l a t e r :  



( a )  t h e  l e g i s l a t u r e  r a t i f i e s  the  f i r s t  d e t e r m i n a t i o n  
of t h e  department t o  consent t o  a d i v e r s i o n  o f  water from 
t h e  b a s i n  pursuant  t o  A r t i c l e  X o f  t h e  compact; o r  

(b)  J u l y  1 9  1983- 
( 2 )  4 d e c i s i o n  by t h e  department t o  d isapprove a  

d i v e r s i o n  o f  water  i s  n o t  s u b j e c t  t o  l e g i s l a t i v e  approval.  

H i s t o r y :  En. Sec. 3r  Ch. 5819 L O  1981. 

B5=2=99~,&jlisEti~~~~~=DPfi~~,-=r,nf3j9rfia~1+--z= 
a p p r o p r i a t o r  propos i  nq t o  d i v e r t  f rom t h e  

$%?a!:! A 2 r l o c a t e d  t o  Montana under t h e  terms o f  t h e  
compact o r  d i v e r t  f r o %  t h e  b a s i n  u n a l l o c a t e d  cowpact water 
w i t h i n  Montana s h a l l  f i l e  an a p p l i c a t i o n  w i t h  t h e  
department. The a p p l i c a t i o n  must s t a t e  t h e  name and address 
o f  t h e  a ~ p l i c a n t  and f a c t s  t e n d i n q  t o  show tha t :  

(a )  the  d i v e r s i o n  and u l t i m a t e  use o f  t h e  w3ter  in  
Montana i s  f o r  a  b e n e f i c i a l  use o f  water; 

(b )  t n e  d i v e r s i o n  and u l t i s a t e  use o f  water  w i l l  n o t  
adverse ly  a f f e c t  t h e  water r i g h t s  o f  o the r  persons; 

( c )  t h e  proposed means o f  d i v e r s i o n *   construction^ and 
o p e r a t i o n  a r e  adequate; 

( d )  the d i v e r s i o n  and u l t i m a t e  use w i l l  no t  i q t e r f e r e  
unreasonably w i t h  o the r  p lanned uses o r  developments f o r  
which a  water r i q h t  has been e s t a h l i s n e d  o r  a  p e r m i t  has 
been issued o r  f o r  which water has been reserved; 

(e)  the  d i v e r s i o n  and u l t i m a t e  use o f  t h e  water  w i l l  
n o t  exceed t h e  a l l o c a t e d  share under t h e  compact o f  any o f  
t h s  s i q n a t o r y  s ta tes ;  

( f )  t h e  d i v e r s i o n  and u l t i m a t e  use o f  t h e  water  a r e  i n  
t h e  p u b l i c  i n t e r e s t  o f  Montana; an3 

( g )  t h e  a p p l i c a n t  in tends t o  comply w i t h  t h e  laws o f  
t h e  s i g n a t o r y  s t a t e s  t o  t h e  compact. 

(2 )  Any a p p r o p r i a t o r  propos inq t o  d i v e r t   fro^ the 
b a s i n  water a l l o c a t e d  t o  k o r t h  Oakot3 o r  Uyominq under t h e  
terms o f  t h e  compact o r  d i v e r t  from the  b a s i n  u n a l l o c a t e d  
compact water w i t h i n  Nor th  Dakota o r  Wyoming s h a l l  f i l ~  an 
a p p l i c a t i o n  w i t h  t h e  department. The ~ p p l i c a t i o n  must s t a t e  
the  nama 41-13 address o f  t h e  a p p l i c a n t  and f a c t s  t e n d i n q  t o  
show tha t :  ' 

(a )  t h e  proposed means o f  d i v e r s i o o r  c o n s t r u c t i o n *  and 
o p e r a t i o n  are  adequate; 

(b)  t h e  d i v e r s i o n  and u l t i m a t e  use o f  t h e  water w i l l  
no t  exceed t h e  a l l o c a t e d  share under t h e  compact of  any o f  
t h e  s i g n a t o r y  s ta tes ;  and 

( c )  t h e  a p p l i c a n t  i n tends  t o  comply w i t h  the compact. 
( 3 )  N o t i c e  o f  t h e  proposed d i v e r s i o n  r u s t  be q i v e n  by 

t h e  department i n  the  same manner as p rov ided  i n  subsect ions  
(1) and ( 2 )  o f  85-2-307. 

(4 )  An o b j e c t i o n  t o  an a p p l i c a t i o n  must be f i l e d  by 
t h e  date s p e c i f i e d  by t h e  department i n  th* not ice .  

( 5 )  The o b j e c t o r  t o  an a p p l i c 3 t i o n  under subsec t i on  
(1)  s h a l l  s t a t e  h i s  name and address and f a c t s  t e n e i n g  t o  
show that: 

( a )  t h e  d i v e r s i o n  and u l t i m a t e  use o f  t h e  water  i n  
Montana a r a  n o t  f o r  a  b e n e f i c i a l  use c f  water; 



(b )  t h e  p r o p e r t y *  r i g h t s *  o r  i n t e r e s t s  o f  t h e  o b j e c t o r  
would be adverse ly  a f f e c t e d  by t h e  proposed d i v e r s i o n  o r  
u l  t i n ia te  use o f  t h e  water; 

( c )  t h e  proposed means o f  d i v e r s i o n *  c o n s t r u c t i o n r  and 
o p e r a t  i o n  a re  n o t  adequate; 

(d )  the d i v e r s i o n  and u l t i m a t e  use w i l l  i n t e r f e r e  
unreasonably w i t h  the  o b j e c t o r ' s  p lanned uses o r  development 
f o r  which t h e  o b j e c t o r  has a  water r i g h t *  a p e r m i t ?  o r  a 
reserved water r i g h t ;  

(e)  t h e  d i v e r s i o n  and u l t i m a t e  use o f  t h e  water  w i l l  
exceed t h e  a l l o c a t e d  share under t h e  cornpact o f  any 
s i  qnatory  s ta te ;  o r  

( f )  t h e  d i v e r s i o n  and u l t i m a t e  use o f  t h e  r a t e r  a r e  
n o t  i n  t h e  p u b l i c  i n t e r e s t  o f  Montana. 

( 6 )  The o b j e c t o r  t o  an a p p l i c a t i o n  under subsect ion  
( 2 )  s h a l l  s t a t e  h i s  name and address and f a c t s  t e n d i n q  t o  
show t h a t :  

(a )  t h e  p r o p e r t y *  r i g h t s *  o r  i n t e r e s t s  o f  t h e  o b j e c t o r  
would be adverse1 y  a f f e c t e d  by t h e  proposed d i v e r s i o n  o r  
u l t i m a t e  use o f  t h e  water ;  

( b )  t h e  proposed means o f  d i v e r s i o n *  c o n s t r u c t i o ~ *  and 
o p e r a t i o n  are  n o t  adequate; o r  

( c )  t h e  d i v e r s i o n  and u l t i m a t e  use o f  t h e  water  w i l l  
exceed t h e  a l l o c a t e d  share dnder t h e  compact o f  any 
s i g n a t o r y  state. 

(7)  I f  t h e  department rece ives  an o b j e c t i o n  t o  3n 
a ~ p l  i c a t  i o n *  i t  s h a l l  h c l  d  a hea r ing  On t h e  appl  i c a t  i on 
w i t h i n  60 days fron? t h e  date  s e t  by t h e  department f o r  
f i l i n g  ub jec t ions .  Se rv i ce  o f  n o t i c e  o f  t h e  h e a r i n g  must be 
made by c e r t i f i e d  m a i l  upon t h e  a p p l i c a n t  and t h e  ob jec to r .  

( 8 )  The hear ing  s h a l l  be conducted under t h e  con tes ted  
case procedures of t h e  Hontdna A d m i n i s t r a t i v e  Procedure Act  
i n  T i t l e  2 9  chapter  4 9  p a r t  6 0  

H i s t o r y :  En. S S C ~  4 9  Ch- 5819 L O  1981. 

84zZ=BPlr-,Griteria--fa~~,np~~pynl-~,-~ms~ (1) The 
department may issue i t s  approval  o f  a  d i v e r s i o n  o f  water 
a l l o c a t e d  t o  Montana under t h e  terms o f  t h e  compact o r  
una l  1  o c ~ t e d  compact water d i v e r t e d  i n  Montana i f: 

(a )  t h e  d i v e r s i o n  and t h e  u l t i m a t e  use o f  t h e  water i n  
Yontan3 a r e  f o r  a b e n e f i c i a l  use o f  water; 

(b)  t h e  d i v e r s i o n  and u l t i m a t e  use o f  water w i l l  n o t  
adverse ly  a f f e c t  t h e  u a t e r  r i q h t s  o f  o the r  persons; 

( c )  t h e  Droposed weans of d i v e r s i o n *  c o n s t r u c t i o n r  and 
o p e r a t i o n  a re  adequate; 

(d)  t h e  d i v e r s i o n  and u l t i m a t e  use w i l l  n o t  i n t e r f e r e  
unreasonably w i t h  o the r  p lanned uses o r  developments f o r  
which a  water r i q h t  has been e s t a b l i s h e d  o r  a p e r m i t  has 
been issued o r  f o r  which water has been reserved; 

(e) t h e  d i v e r s i o n  and u l t i m a t e  use o f  water w i l l  n o t  
exceed t h e  a l l o c a t e d  share under t h e  compact o f  any o f  t h e  
s i g n a t o r y  st.ates; 

( f )  t h e  d i v e r s i o n  and u l t i m a t e  use o f  t h e  water a r e  i n  
t h e  p u b l i c  i n t e r e s t  o f  Montana; and 

(3 )  t h e  appl i c a n t  s igns  an agreement t o  comply w i t h  



t h e  laws o f  t h e  s i q n a t o r y  s t a t e s  t o  the  coapact i n  
c o n s t r u c t i n q *  operat ing,  and ~ a i n t a i n i n g  a l l  f a c i l i t i e s  
assoc ia ted w i t h  t h e  d i v e r s i o n  and u l t i m a t e  use o f  t h s  water. 

( 2 )  The department may approve a d i v e r s i c n  o f  water 
a l l o c a t e d  t o  N o r t h  Dakota or  Hyominq o r  u n a l l o c a t e d  coppact 
water d i v e r t e d  i n  P!orth Dakota o r  Wyaminq i f  t h e  d i v e r s i o n  
w i l l  n o t  adverse ly  a f f e c t  the  proper ty ,  r i q h t s .  o r  i n t e r e s t s  
o f  an approp r ia to r  l o c a t e d  i n  Kontana and i f  t h p  d i v e r s i o n  
and u l t i m a t e  use of  water w i l l  n o t  exceed t h e  a l l o c a t e d  
share under t h e  compact o f  any o f  t he  s i q n a t o r y  s t a t e s *  

( 3 )  The department may approve a d i v e r s i o n  sub jec t  t o  
such terms* c o n d i t i o n s r  r e s t r i c t i o n s *  and l i m i t a t i o n s  as it 
cons iders  necessary t o  meet t h e  a p p l i c d b l e  c r i t e r i a  l i s t e d  
i n  subsect ion (1) o r  (2)- 

His to ry :  En. Sec* 5 1  Ch. 5819 L - . 1 9 8 l r  

& Z S ~ - , G n e h i n n d - , p m ~ e e d i n o ~  The devartment* upon 
p e t i t i o n  by the  a p p l i c a n t 9  may cons ider  and a c t  upon any 
a p p l i c a t i o n  f o r  d i v e r s i o n  of k a t e r  f rom t h e  b a s i n  f i l e d  
pursuant  ts t h e  p r o v i s i o n s  o f  t h i s  Pa r t  i n  c o n j u n c t i o n  w i t h  
any board proceedings i n v o l v i n q  t h e  s i t i n g  o f  a f a c i l i t y  or  
assoc ia ted f a c i l i t i e s  conducted under t h e  p r o v i s i o n s  o f  
T i t l e  7 5 ,  chapter  201 p a r t  49 as amended? o r  i n  c o n j u n c t i o n  
w i t h  any departmental proceeding i n v o l v i n q  t h e  issuance of a 
p e r m i t  or approval  o f  a cnange conducted under T i t l e  6 5 9  
chapter  Z r  as amended* i f  i n  t h e  o p i n i o n  o f  t h e  department 
cons ide ra t i on  o f  b o t h  a p p l i c a t i o n s  i n  t h e  same oroceedinq 
w i l l  b e t t e r  enable t h e  b m r d  and department t o  f u l f i l l  t h e i r  
f u n c t i o n s *  d u t i e s *  and r e s p o n s i b i l i t i e s  under t h e  p r o v i s i o n s  
of T i t l e  7 5 ~  chapter  201 p a r t  4t o r  T i t l e  859 chapter  21 and 
t h i s  p a r t *  The department's consent t o  t h e  d i v e r s i o n  o f  
Montana water o u t  o f  t h e  b a s i n  f o r  u l t i m a t e  use i n  a 
f a c i l i t y  as d e f i n e d  i n  T i t l e  759 chapter  20. s h a l l  be 
con t ingen t  upon t h e  d e ~ a r t m e n t ' s  issuaqcs c f  a C e r t i f i c a t e  
f o r  the f a c i l i t y  i n  accordance w i t h  T i t l e  7 5 9  chapter  20- 
The department*s consent s h a l l  t e r m i  nac.e 10 years 3 f t e r  tbe  
date  of  issuance o f  t he  consent un less  t h e  board issues the  
c e r t i f i c a t e  f o r  t h e  f a c i l i t y  i n  accordance w i t h  T i t l e  759 
chapter  20* and approval  o f  N o r t h  Oakota and Wyorninq i s  
secured i n  accordance w i t h  A r t i c l e  Y o f  t h e  cospact  o r  
un less  consent i s  extended b y  t h e  departvent. 

H is to ry :  En- Sec. 6 *  Ch* 5 8 1 ,  L. 1991. 

8 5 - ~ - ~ e p 0 r f ~ ~ ~ f ; , , , ~ h ~ f i ~ d , - - 2 ~ - ~ ~ d 0 p e d ~ - - i n  
d d a i O ~ ~ e ~ d & ~ d L ~ p r o s ~ e d i M n ~  The department may 
appear on b e h a l f  o f  t h e  s t a t e  o f  Hont<?na i o  proceedinqs 
b e f o r e  t h e  l e g i s l a t u r e s  and a d m i n i s t r a t i v e  agencies o f  t he  
o the r  s i y n a t o r y  s t a t e s  t o  t h e  coapact and i n  l e q a l  
proceedinqs commenced i n  f e d e r a l  o r  s t a t e  c o u r t  d i t h i n  the 
o t h e r  s iqna to ry  s t a t e s  i n v o l v i n a  t h e  consent o f  such 
s i g n a t o r y  s t a t s s  t o  d i v e r s i o n s  o f  water f rom t h e  b 3 s i n  unaer 
A r t i c l e  X o f  t h e  compact and any o t h e r  laws o r  r u l e s  o f  such 
s i g n a t o r y  s t a t e s  a p p l i c a b l e  t c  such d i v e r s i o n s  to t-he e x t e n t  
necessary t o  p r o t e c t  t h e  i n t o r e s t s  and the  c i t i z e n s  o f  
Montana in those proceedings. 

History: En. Sec. 7, Ch. 581, L. 1981. 



CHAPTER 7 

WATER COURTS 

Par t  1 -- Hater D iv is ions  

Section 
3-7-101- Yater d iv i s lonso  
3 - 7 - 1 0  Water d i v i s i ons  boundarieS- 
3-7-1030 Promulgation of r u l es  and p resc r i p t i on  o f  forms- 

Par t  2 -- Hater Judges 

Designation o f  water Judge- 
Term o f  o f f  i ce. 
Vacanc iebr 
Supervtslon and admin is t ra t ion  by supreae cour t -  

Sections 3-7-205 through 3-7-210 reserved- 
Appointment o f  water comnissioners- 
Enforcement o f  f i n a l  decree- 
Designation o f  a l te rna te  judge- 

Sections 3-7-214 through 3-7-220 reserved- 
Appointment o f  c h i e f  water Judge -- t e r n  of 

o f f  ice. 
Salary -- o f f i c e  space* 
Dut ies o f  the c h i e f  water judge- 
J u r i s d i c t i o n  o f  chief  water Judger 

Par t  3 -- Water #asters 

3-7-301. Appointment o f  water masters -- r m v a l -  
3-7-3020 Salary. expenses9 and ret i rement  o f  water masters- 

Sections 3-7-303 through 3-7-310 reserved- 
3-7-3110 Duties o f  water .asters- 

Par t  4 -- D i s q u a l i f i c a t i o n  

3-7-4010 De f i n i t i ons *  
3-7-4C2- D i s q u a l i f i c a t i o n  of water Judge o r  Raster* 
3-1-4030 Ha i ver o f  d i squal i f i c a t  i on0 
3-7-404. Procedure exc lus ive-  

Pa r t  5 - Jurisdiction 

3-7-5010 Ju r i sd i c t i on -  
3-7-502. Jur i s d i c t  i o n r l  disputes. 

Par t  1 

Yater Dlvl~iofbs  



- - '1131r To adjud icate e x i s t i n g  water 

r i  h t s  water d i v i s i o n s  are estab l ished as defined i n  
3-9-102. A water d i v i s # w  s h a l l  be presided over by a r a t e r  
judge. 

History:  En. Sec. IT Chr 697. Lo  1979. 

Coapi lerSs Comments 
Purnclder Subsection (1) o f  sac. IT Ch. 697. LI 1979. 

provided: *[This a c t ]  amends the  nontana Water Use Act t o  
expedite and f a c i l i t a t e  the  ad jud ica t ion  o f  e x i s t i n g  wetr r  
r i ghtsoW 

Set. 3 5 ~  Ch. 6 9 7 ~  L. 19799 provided: 
-(I) Sections 1 through 10 o f  t h i s  a c t  are intended t o  be 
c o d i f  l ed  as an i n t e g r a l  p a r t  o f  T i t l e  39 and the  p rov is ions  
contained i n  T i t l e  3 apply t o  t h i s  act. 

(2) Sections 11 through 27 are intended t o  be c o d i f i e d  
as an i n teg ra l  p a r t  o f  T i t l e  859 chapter 21 p a r t  21 and the  
prov is ions contained i n  T i t l e  85 t  chapter 29 apply t o  t h i s  
act. 

(3) I f  the p rov is ions  o f  t h i s  ac t  are n o t  cod i f i ed  as 
s ta ted  above* t he  code commissioner s h a l l  add t o  the MCAT i f  
necessary, s t a tu to r y  language t o  convey the  i n t e n t  o f  t h i s  
s e c t i o n r ~  

Because o f  rearrangement o f  t he  new ma te r i a l *  Ch. 697 
i s  now c o d i f i e d  in T i t l e  39 chapter 7; T l t l e  859 chapter 21 
par ts  2 and 7; and 2-15-2120 

-This ac t  i s  e f f e c t i v e  on passage and 
approval.* Approved Hay 1 1 9  1979. 

m- Sect ion 36- Chr 697s LO 19799 u8s a 
seve rab i l i t y  section. 

- - 3_7.1(122Yater- There are four  
water d i v i s i ons  whose boundaries are formed by t he  na tu ra l  
d iv ides betueen drainages and t h e  borders o f  the s t a t e  o f  
Montana and which a re  described as fol lows: 

( I )  The Yellowstone River  Basin water d i v i s i o n  
cons is ts  o f  those areas drained by t he  Vellowstone end 
L i t t l e  Missouri R ivers  and any remaining areas I n  Carter 
county. 

( 2 )  The lower H issou t i  River Basin water d i v i s i o n  
cons is ts  o f  those areas drained by the  Missouri River from 
belou t h e  mouth o f  the nar ias  River and any remaining areas 
i n  Glacier and Sheridan Counties. 

(3) The upper Missouri River Basin water d i v i s i o n  
cons is ts  o f  those areas drained by t he  n i ssou r i  R iver  t o  
below t h e  mouth o f  the  Harias River. 

(4) The Clark  Fork River  Basin water d i v i s i o n  cons is ts  
o f  the  areas drained by the Clark  Fork River*  t h e  Kootenai 
River*  and any remaining areas i n  L inco ln  Countvr 

. 6. 
History:  En. Sec. 21 Ch. 6 9 7 ~  L. 19790 

of f 
As soon as p rac t i cab le  the Montana supreme cou r t  r e v  



promulgate special  r u l e s  o f  p rac t i ce  and procedure and sha l l  
prescr ibe forms f o r  use i n  connection w i t h  t h i s  chapter and 
T i t l e  85. chapter 2, pa r t s  2 and 79 i n  consu l ta t ion  w i t h  the 
r a t e r  judge and the  department o f  na tu ra l  resources and 
conservat i onr 

His tory :  En. Sec. 101 Chr 6979 L. 1979; amd- Sec. l 6 r  
Chr 5759 Lr  1981- 

Coap i 1 er s Comments 
l 2 . 1 3 1  Added "of  na tu ra l  resources and 

conservationa a t  the  end o f  the section. 

- - 3 J w  (1) A water judge 
sha l l  be designated w i t h i n  30 days a f t e r  May 11, 1979r f o r  
each water d i v i s i o n  by a ma jo r i t y  vote o f  a conei t tee 
composed o f  t he  d i s t r i c t  judge from each s i ng le  judge 
j u d i c i a l  d i s t r i c t  and the c h i e f  d i s t r i c t  judge from each 
m u l t i p l e  judge j u d i c i a l  d i s t r i c t *  wholly or p a r t l y  w i t h i n  
the d iv is ion.  Except as provided i n  subsection (2) and 
3-1-2139 a water judge must be a d i s t r i c t  judge o r  r e t i r e d  
d i s t r i c t  j u d g e o f  a j u d i c i a l  d i s t r i c t  whol ly o r  p a r t l y  
w i t h i n  t h e  water d iv i s ion .  

(2 )  A d i s t r i c t  judge o r  r e t i r e d  d i s t r i c t  judge say s i t  
as a water judge i n  more than one d i v i s i o n  i f  requested by 
the c h i e f  Jus t i ce  o f  t he  supreme cour t  o r  the water judge o f  
the d i v i s i o n  i n  which he i s  requested t o  s i t .  

(3) A water judger when p res id ing  over a water 
d i v i s i o n *  presides as d i s t r i c t  judge i n  and f o r  each 
j u d i c i a l  d i s t r i c t  whol ly o r  p a r t l y  b i t h i n  the  water 
d iv is ion.  

History:  En- Sec- l r  C h *  697r L* 1979; amdr Set- 11 
Ch. 80. L. 1981- 

Coapi leres Coments 
The t i t l e  t o  Ch. 80r L. 1981 (SB 94)r read: 

*An ac t  t o  provide t h a t  a water judge nay be a r e t i r e d  
d i s t r i c t  judge; t o  provide t h a t  a water judge may resign; 
and t o  permi t  a d i s t r i c t  judge o r  r e t i r e d  d i s t r i c t  judge t o  
s i t  as a water judge i n  more than one d i v i s i o n  when c a l l e d  
by t he  c h i e f  j u s t i c e  o r  another water judgerm 

Inser ted  the except ion i n  (1) and 
inser ted "or r e t i r e d  d i s t r i c t  judgea; i n  (2)  i nser ted  -or 
r e t i r e d  d i s t r i c t  Judgen and - i f  requested by t he  c h i e f  
j u s t i c e  o f  the  supreme cour t  o r  the  water judge o f  the 
d i v i s i o n  i n  which he i s  requested t o  s i t m *  

E f f w  Section 69 Chr 809 LO 1981, provided: 
"This ac t  i s  e f f e c t i v e  on passage and approvalrm Approved 
Karch 189 1981. 

- - 3.t- The t e r a  o f  o f f  i c e  for water 
Judges i s  from the date o f  i n i t i a l  appofntment as provided 
i n  3-7-201 t o  June 301 1985. A f te r  June 30r 19839 the term 
of o f f  i c e  o f  a water judge i s  4 years* subject  t o  
cont inuat ion of t he  water d ~ v i s i o n s  by t he   legislature^ 

History:  En. Sec. 9r Ch. 6979 LO 1979. 



. acaarlez, If a vacancy occurs* it s h a l l  be 
f i l l e d  i n  the  manner provided i n  3-7-201 f o r  the  i n i t i a l  
designat ion o f  a water judge- A vacancy i s  created when a 
water judge d ies*  res igns*  r e t i r e s *  i s  no t  e lec ted  t o  a 
subsequent term* f o r f e i t s  h i s  j u d i c i a l  pos i t i on *  i s  removed* 
or i s  otherwise unable t o  complete h i s  term as a water 
Judge. 

H i s to r y t  En- Sec- 8. Ch. 6 9 7 ~  LO 1979; emdo Sec- 29 
Ch- 801 L*  1981- 

Corp i le rgs  Comments 
Inser ted  'resigns' near middle of 

sect ion and subs t i tu ted  'water judgem f o r  ' d i s t r i c t  judgem- 

kz* Q l w x x i S _ a a d -  
(1) The Montana Suprece cour t  sha l l  supervise t h e  

a c t i v i t i e s  o f  t he  water judges* water masters* and 
associated personnel i n  implementing t h i s  chapter and T i t l e  
851 chapter 29 p a r t  21 

(2 )  The supreme cou r t  s h a l l  pay the  espenses o f  t he  
water judges and the sa la r i es  and expenses o f  t h o  water 
judges

g 
s t a f f s  and the  sa la r ies  and expenses o f  the water 

masters and the water r as te r s
g  

s t a f f s *  from the water r i g h t s  
ad jud ica t ion  account estab l ished by 85-2-2410 'Salaries and 
expenses* as used i n  t h i s  sec t ion  include b u t  a re  no t  
1 i m i  t e d  t o  the sa la r ies  and expenses o f  personnel T the cos t  
o f  o f f i c e  equipment and o f f i c e  space* and such o ther  
necessary expenses as may be incur red  i n  tho  admin is t ra t ion  
of t h i s  chapter and T i t l e  85. chapter 21 p a r t  2- 

F is tory :  En. Sec. 1+ Ch- 268r LI 19011 

Compi 1 e r  *s Comments . .  todl Section 10. Ch- 268. L- 1 9 1 1 ~  
provided: aSection 1 i s  intended t o  be c o d i f i e d  as an 
i n teg ra l  p a r t  o f  T i t l e  3* chapter IT p a r t  29 and t he  
prov is ions o f  sect ion 1 apply t o  T i t l e  39 chapter 7.- 

Effective_DafPt Section 1 1 9  Chr 268. LO 1981. provided: 
*This a c t  i s  e f f e c t i v e  on passage and approval-"  Approved 
A p r i l  3. 1981. 

3-7-205 through 3-7-210 reserved- 

- - The water 
Judge o f  each water d i v i s i o n  may appoint  and superv isr  a 
water corn iss ioner  as provided f o r  i n  T i t l e  85. chapter 5- 

History:  En- Sec, 6 9  Ch. 697r LO 19790 

- - The wator judge 
o f  each water d i v i s i o n  may enforce the  p rov is ions  of a f i n a l  
decree issued i n  t h a t  water d i v i s i o n  as provided i n  
85-2-2340 

H i s to r y t  En* Set- 61 Ch- 6979 LI 1979- 

The water 



judge may designate any other d i s t r i c t  judge o r  r e t i r e d  
d i s t r i c t  judge t o  pres ide i n  h i s  absence on h i s  behalf as 
water judge f o r  the  immediate enforcement o f  an e x i s t i n g  
decree o r  t he  iaaediate g ran t ing  o f  ext raord inary  r e l i e f  as 
may be provided f o r  by law upon an a l l e g a t i o n  o f  i r reparab le  
harm- 

History:  En. Sec. 6 ,  Ch. 697, L- 1979; amd. Sac- 3 ,  
Ch. 809 L- 1981. 

CoutpilerOs Coraents 
U 8 1  areodrentr Inser ted  "or r e t i r e d  d i s t r i c t  Judgem; 

deleted " wi th in  the  water division* fo l l ow ing  * d i s t r i c t  
judgea* 

3-7-214 through 3-7-220 reserved. 

- - lau.--- -- 
Pfflce, (1)  The c h i e f  j u s t i c e  o f  the  Montana supreme cou r t  
sha l l  appoint  a c h i e f  water judge from among the  d i s t r i c t  
judges serv ing o r  r e t i r e d  as o f  the  t ime o f  appo in tm tn t~  

(2) The term of o f f i c e  o f  t he  c h i e f  water judge i s  
from t h e  date o f  i n i t i a l  appointment u n t i l  June 30, 1965- 
A f t e r  June 309 19859 the  term o f  o f f i c e  i s  4 years, subject  
t o  con t inua t ion  o f  t he  water d i v i s i o n s  by t h e  l eg i s l a tu rer  

History:  En. Sec. 1, Chr 4429 Lo 1981. 

Compi l e r O s  Comaents 
-seat; Section 59 Chr 4429 Lo 1981. 

provided: "The c h i e f  j u s t i c e  o f  the Nontana supreme cou r t  
sha l l  Bake the  i n i t i a l  a p p o i n t a n t  o f  a ch ie f  r a t e r  judge on 
or before January 4, 19830- 

-- n f i i s ~ m  (1)  The c h i e f  water 
judge i s e n t i t l e d  t o  rece ive  t h e  sawe salary  and expense 
allowance as provided for d i s t r i c t  judges i n  3-5-2110 

( 2 )  The o f f i c e  o f  t h e  c h i e f  water judge s h a l l  be a t  
the l o c a t i o n  t h a t  the c h i e f  j u s t i c e  o f  the CIontana supreme 
cour t  sha l l  designate. The Nontana supreme cour t  s h a l l  
prov ide i n  i t s  budget f o r  t h e  salary, expenses, and o f f i c e  
and s t a f f  requirements o f  t he  c h i e f  water judge, r h l c h  money 
aay be appropr iated by the  l e g i s l a t u r e  from the  water r i g h t s  
ad jud ica t ion  account. 

H is tory :  En. SeC. 2 ,  Ch. 4429 LO 1981- 

r iudael The c h i e f  
water Iudge shal l :  

) coordinate w i t h  the department o f  na tu ra l  
resources and conservat ion i n  compi l ing in format ion 
submitted on water c la im forms under T i t l e  859 chapter 2 ,  
p a r t  2, t o  assure t h a t  the informatiam i s  exped i t ious ly  and 
p roper ly  compiled and t r ans fe r red  t o  the water judge In each 
water d iv is ion.  

(2) assure t h a t  t h e  water judge i n  each water d i v i s i o n  
ooves wi thout  unreasonable delay t o  enter  t h e  requ l red  
p r e l  i a i  nary decree; and 



(3) assure t h a t  any contes ted o r  c o n f l i c t i n g  c la ims  
a r e  t r i e d  and ad jud i ca ted  as exped i t i ous1  y 3s p o t s  i bier 

H is to ry :  Fnr Set* 3 r  Ch. 4421 LO 1981. 
I 

-i0f--- (1) The 
c h i e f  water judge may. at t h e  d i s c r e t i o n  o f  t h e  c h i e f  i 
j u s t i c e  o f  t h e  Montana supreme c o u r t *  a l s o  serve as water I 
judge f o r  one o f  t h e  water d i v i s ions .  

( 2 )  The ch ie f  water judge has j u r i s d i c t i o n  over a l l  1 
mat te rs  r e l a t i n g  t o  t h e  de te rm ina t ion  o f  e x i s t l n g  water 
r i g h t s  w i t h i n  t h e  boundaries o f  t h e  s t a t e  o f  Montana. 1 

(3) With rega rd  t o  t h e  de te rm ina t ion  o f  e x l s t i n g  r a t e r  1 
r i g h t s *  t h e  c h i e f  water judge has t h e  same powers as a 
d i s t r i c t  judge. He may issue such o r d e r s t  on t h e  mot ion  o f  
an i n t e r e s t e d  p a r t y  o r  on h i s  own mot ion* as may reasonably 
be r e q u i r e d  t o  a l l o w  him t o  f u l f i l l  h i s  r e s p o n s i b i l i t i e s .  

H is to ry :  En. S ~ C .  41 Ch. 4429 L. 1981, I 
- - - anooiLaaalLAfA--~~ -- LmnuLn (1 1 

The water judge i n  each water d i v i s i o n  s h a l l  appo in t  a t  
l e a s t  one water master and may appo in t  more than  one water 
edSter. 

(2) A water master cay be appointed a f t e r  J u l y  11 
1 9 8 0 ~  2nd must be appo in ted on or be fo re  J u l y  19 19@2. 

(3 )  I n  a p p o i n t i n g  a water e a s t e r r  t h e  water judge 
s h a l l  consider a p o t e n t i a l  master's exper ience w l t h  water  
law*  water use* and water r i g h t s -  

( 4 )  A water master s h a l l  serve a t  t h e  p leasure  of t h e  
water judge and may be removed by t h e  water Judge. 

H is to ry :  En. Sec. 31 Chr 6979 L O  1979; dad. Sec. 21 
Ch. 258r L. 19810 I 
C o ~ p  i 1 e r  *s Comments 

1981.-buw S u b s t i t u t e d  "a t  l e a s t  onem f o r  -am i n  
{ I ) ;  added "and may appo in t  more than  one water masterm a t  
t he  end o f  (1 ) -  
u- Sect ion  11, Ch. 268 ,  LO 1981, provided: 

mThis  a c t  i s  effective on passage and approval.* Approved 
A p r i l  39 1981. 

3 = 1 = 1 _ Z a l a r Y , - m  
0 - w  (1 )  The water judges s h a l l  s e t  a un i fo rm s a l a r y  fo r  
water masters. Water masters s h a l l  r e c e i v e  expenses as 
prov ided i n  2-18-501 th rough  2-18-503. 

(2)  A water master s h a l l  p a r t i c i p a t e  i n  the Hontana 
P u b l i c  Employees* Ret i rement System e s t a b l i s h e d  i n  T i t l e  19r 
chapter  3. 

(3) The s a l a r y  and expenses o f  a water master s h a l l  be 
p a i d  from t h e  water r i g h t  a d j u d i c a t i o n  account e s t a b l i s h e d  
i n  85-2-241. 

H is to ry :  En. Sec. 49 Ch. 697. L. 1979. s 
f 

3-7-303 through 3-7-310 reserved. 



D - ~ a t e r . r -  (1) The water master 
has the  general  powers g i ven  t o  a  master by MrR-Civ.P-r Rule 
5 3 ( ~ ) .  

(2) W i th in  a  reasonable t i m e  a f t e r  June 30r 1983, t h e  
water aas te r  s h a l l  i ssue  a  r e p o r t  t o  t h e  water judge meeting 
t h e  requirements f o r  t h e  p r e l i m i n a r y  decree as s p e c i f i e d  i n  
85-2-231 

(3)  A f t e r  a water judge issues a p r e l i m i n a r y  decree* 
t h e  water master s h a l l  a s s i s t  t h e  water judge i n  t h e  
performance o f  t h e  u a t e r  d i v i s i o n e s  f u r t h e r  d u t i e s  as 
ordered by t h e  u a t e r  Judger 

H i s t o r y :  En. Sec. 5 9  Ch. 691t  L. 1979- 

- - For t h e  purposes o f  t h i s  pa r t .  

t h e  f o l l o w i n g  d e f i n i t i o n s  apply: 
(1) *Proceeding" inc ludes prehear ingr  hea r ing*  

a p p e l l a t e  review* o r  o t h e r  stages of a d j u d i c a t i o n  conducted 
by t h e  water master o r  water judger 

(2)  aF iduc iarya inc ludes such r e l a t i o n s h i p s  as 
executor*  admin i s t ra to r .  t r u s t e e s  o r  guardian- 

(3) WFlnanclal i n t e r e s t '  means ownership of a  l e g a l  o r  
equi tab1 e i n te res t .  however smal l  o r  a r e l a t i o n s h i p  as 
d i r e c t o r s  a d v i s o r *  o r  o t h e r  a c t i v e  p a r t i c l p a n t  i n  t h e  
a f f a i r s  o f  a par ty ,  except tha t :  

(a)  ownership i n  a  mutual o r  comaon investment fund 
t h a t  ho lds  s e c u r i t i e s  i s  n o t  a f i n a n c i a l  i n t e r e s t  i n  Such 
s e c u r i t i e s  unless t h e  judge o r  water master p a r t i c i p a t e s  i n  
the  management o f  t h e  fund; 

(t?) an o f f i c e  i n  an educa t iona l *  r e l i g i o u s ?  
cha r i t ab le ,  f r a t e r n a l *  o r  c i v i c  o r g a n i z a t i o n  i s  n o t  a 
f i n a n c i a l  i n t e r e s t  i n  s e c u r i t i e s  h e l d  by t h e  organ iza t ion ;  t 

(c) t h e  p rop r  i e t a r y  i n t e r e s t  o f  a p o l  i cyho lde r  i n  a 
mutual insurance company o r  a depos i to r  i n  a mutual savings 
a s s o c i a t i o n  o r  a s i m i l a r  p r o p r i e t a r y  i n t e r e s t  i s  a f i n a n c i a l  
i n t e r e s t  i n  the  o r g a n i z a t i o n  on ly  i f  t h e  outcoae o f  the  
proceeding cou ld  s u b s t a n t i a l l y  a f f e c t  t h e  va lue  of the 
i n t e r e s t ;  and 

(d) ownership o f  government s e c u r i t i e s  i s  a f i n a n c i a l  
i n t e r e s t  i n  t h e  i s s u e r  o n l y  i f  t h e  outcome o f  the proceeding 
c o u l d  s u b s t a n t i a l l y  a f f e c t  t h e  va lue  o f  t h e  s e c u r i t i e s -  

H is to ry :  En, Sec. 7* ch- 6 9 7 ~  L- 1979- 

- - -dafL-- 
(1) A water  judge may d i s q u a l i f y  h i m s e l f  o r  t h e  u a t e r  master 
i n  any proceeding o r  p e r t i n e n t  p o r t i o n  t h e r e o f  i n  which h i s  
o r  t h e  Mater n a s t e r e s  i a p a r t i a l l t y  might  reasonably be 
questioned, 

(2) A water judge may a l s o  d i s q u a l i f y  h i m s e l f  o r  t h e  
water master in  t h e  f o l l o w i n g  circumstances: 

(a) i f  he o r  t h e  water master has persona l  b i a s  o r  
p r e j u d i c e  concern ing a p a r t y  of  personal  knowledge o r  
d isputed e v i d e n t i a r y  f a c t s  concerning t h e  proceeding; 

(b) i f  i n  p r i v a t e  p r a c t i c e  he o r  t h e  water master 
served as a lawyer i n  t h e  mat ter  i n  cont roversy  o r  a  lawyer 
w i t h  whom he o r  t h e  water aaster  p r e v i o u s l y  p r a c t i c e d  law 
served d u r i n g  such a s s o c i a t i o n  as a lawyer concern ing the 

i 



matter o r  t h e  judge o r  the  lawyer has been a mater ia l  
witness concerning it; 

(c) i f  he o r  t he  water master has served i n  
governmental employaent and i n  such capaci ty p a r t i c i p a t e d  8s 
counselr adviser* o r  mate r ia l  witness concerning t h e  
proceeding o r  expressed an op in ion  concerning t h e  mer i t s  o f  
the p a r t i c u l a r  case i n  controversy; 

( d )  i f  he or the water master knows t h a t  he o r  t he  
r a t e r  caster  i n d i v i d u a l l y  or as a f iduc ia ry ,  o r  h i s  o r  t he  
water master's spouse o r  minor c h i l d  r e s i d i n g  i n  h i s  o r  the  
water caster's household has a f i nanc ia l  i n t e r e s t  i n  the  
subject  matter In controversy o r  i n  a  p a r t y  t o  t h e  
proceeding o r  any other i n t e r e s t  t h a t  could be subs tan t i a l l y  
a f fec ted  by the outcome of t he  proceeding; o r  

(a) i f  he o r  the water master or h l s  o r  the  water 
master's spouse o r  a person w i t h i n  the t h i r d  degree o f  
r e l a t i onsh ip  t o  any o f  them (as ca lcu la ted  according to 
72-11-101 through 72-11-105) or the spouse o f  such a person: 

(i) i s  a  p a r t y  t o  the proceeding or  an o f f i c e r ,  
d i rector .  or t rus tee  o f  a party;  

(ii) i s  known b y  the  judge o r  water master t o  have an 
i n te res t  t h a t  coul d be substant i a1 1 y  a f f ec ted  by t he  outcome 
o f  the proceeding; 

( i i i )  i s  t o  the  judgets o r  water master's knowledge 
l i k e l y  t o  be a mater ia l  witness i n  the proceeding. 

(3 )  A water judge should inform h imsel f  about h i s  and 
the  water raster 's personal and f i d u c i a r y  f i n a n c i a l  
i n te res ts  and make a reasonable e f f o r t  t o  in form hlmsel f 
about the personal f i n a n c i a l  i n t e res t s  o f  h i s  and t he  water 
mastergs spouse and minor ch i l d ren  r e s i d i n g  i n  h i s  o r  the 
water masters s respect ive househol do 

History:  En, Sec. 7, Ch. 697t LO 1979. 

- - P3, -_d isoua l i f i t iU& A water Judge may 
accept from the p a r t i e s  t o  the  proceeding a waiver o f  any 
ground for  disqualification i f  it i s  preceded by a f u l l  
d isc losure on the record o f  the  bas is  f o r   disqualification^ 

History:  En. Sec. 7. Ch. 6971 t- 1979. 

The procedure f o r  
d i squa l i f i ca t i on  of a water judge o r  water Master spec i f i ed  
i n  t h i s  sect ion i s  exc lus ive unless otherwise s p e c i f i c a l l y  
a l t e red  by the  Rontana supreme court. 

History:  En, Sec. 7, fh. 697, LO 1979- 

k- (1) The j u r i s d i c t i o n  o f  each 
j u d i c i a l  d i s t r l c t  concerning the  determinat ion and 
i n t e r p r e t a t i o n  of e x i s t i n g  water r i g h t s  i s  exercised 
exc lus ive ly  by it through t h e  water d i v i s i o n  o r  Water 
d i v i s i ons  t h a t  con ta in  t h e  j u d i c i a l  d i s t r i c t  whol ly o r  
pa r t 1  y. 

(2) No water judge m y  pres ide over mat ters  concerning 
the  determinat ion and i n t e r p r e t a t i o n  o f  * x i  s t i n g  water 
r i g h t s  beyond the boundaries spec i f i ed  i n  3-7-102 f o r  h i s  
d i v i s i o n  except as provided I n  3-7-201 and 3-7-213- 



( 3 )  The water judge f o r  each d i v i s i o n  s h a l l  exerc ise 
j u r i s d i c t i o n  over a l l  matters concerning t h e  determinat ion 
and i n t e r p r e t a t i o n  o f  e x i s t i n g  r a t e r  r i g h t s  w i t h i n  h i s  
d i v i s i o n  as spec i f i ed  i n  3-7-102 that are  considered f i l e d  
i n  or  t r ans fe r red  t o  a j u d i c i a l  d i s t r i c t  who l l y  or p a r t l y  
w i t h i n  the  d iv is ion.  

H is tory :  En. Secs. I t  br Ch. 697r Lo 1979; sad. SW, 
4 9  Cho 3 0 9  Lo 19810 

 compiler*^ Comments 
fi&- Added the  except ion at the end o f  (2) .  

kISia2- . - Whenever a quest ion 
a r i ses  concerning which water judge s h a l l  pres ide over 
ad jud ica t ion  of a r a t t e r  concerning t h e  determinat ion and 
i n t e r p r e t a t i o n  o f  e x i s t i n g  water r i g h t s *  t he  quest ion s h a l l  
be s e t t l e d  by t he  water judges involved- 

His tory :  En. Sec. 21 CP.0 69?r LO 1979. 



89-801. (7093) What waters may be appropriated. The right to the 
use of the unappropriated water of any river, stream, ravine, coulee, spring, 
lake, or other natural source of supply may be acquired by appropriation, 
and an appropriator may impound flood, seepage, and waste waters in a 
reservoir and thereby appropriate the same. 

89-802. (7094) Approprilation must be  for a useful purpose-abandon- 
ment. The appropriation must be for some useful or beneficial purpose, and 
when the appropriator or his successor in interest abandons and ceases to 
use the water for such purpose, the right ceases; but questions of abandon- 
ment shall be questions of fact, and shall be determined as other questions 
of fact. 

89-803. (7095) Point of diversion may be changed--change of use. The 
person entitled to the use of water may change the place of diversion, if 
others are not thereby injured, and may extend the ditch, flume, pipe, or 
aqueduct, by which the diversion is made, to any place other than where the 
first use was made, and may use the water for other purposes than that for  
which i t  was originally appropriated. 

89-810. (7100) Notice of appropriation. Any person hereafter desiring 
to appropriate the waters of a river, or stream, ravine, coulee, spring, lake, 
or other ,natural source of supply concerning which there has not been an 
adjudication of the right to use the waters, or some part  thereof, must 
pbst a notice in writing in a conspicuous place a t  the point of intended 
diversion, stating therein : 

1. The quantity of water claimed, measured as hereinafter provided; 
2. The purpose for which it is claimed and place of intended use; 
3. The means of diversion, with size of flume, ditch, pipe, or aqueduct, 

by which he intends to divert i t ;  
4. The date of appropriation ; 
5. The name of the appropriator. 
Within twenty days after the date of appropriation the appropriator 

shall file with the county clerk of the county in which such appropriation 
is made a notice of appropriation, which, in addition to the facts required 
to be stated in the posted notice. as hereinbefore prescribed, shall contain 
the name of the stream from which the diversion is made, if such stream 
have a name, and if it have not, such a description of the stream as mill 
identify it, and an accurate description of the point of diversion of such 
stream, with reference to some natural  object or permanent monument. 
The notice shall he verified by the afidavit of the appropriator or some 
one in his behalf, which afidavit mlist state that  the matters and facts 
contained in the notice are trile. 

89-811. (7101) Diligence in appropriating. Within forty days after 
posting such notice, the appropriator must proceed to prosecute the excava- 
tion or construction of the work by which the water appropriated is to be 
diverted, and must prosecute the same with reasonable diligence to  corn- 
pletion. If the ditch or flume, when constructed, is inadequate to convey the 
amount of water claimed in the notice aforesaid, the excess claimed above 
the capacity of the ditch or flume shall be subject to  appropriation by any 
other person, in accordance with the provisions of this chapter. 

' 89-812. (7102) Effect of failure. A failure to comply with the  pro- 
visions of this chapter deprives the appropriator of the right to the use of 
water as against a subsequent claimant who complies therewith, but by 
complying with the provisions of this chapter the right to the use of the 
water shall relate hack to the date of posting the notice. 



89813. (7103) Record of declaration. Persons who 'have heretofore 
acquired rights to the use of water shall, r i t h i n  six months after the publi- 
cation of this chapter, file in the office of the county clerk of tbe county in 
which the water right is situated, a declaration in writing, except notice be 
already given of record as required by this chapter, or a declaration in 
writing be already filed as  required by this section, containing the same 
facts as required in the notice provided for  record in section 89-810 of this 
chapter, and verified as required in said last-mentioned section, in cases of 
notice of appropriation of water ;  provided, tha t  a failure to  comply with 
the requirements of this section shall in nowise work a forfeiture of such 
heretofore acquired rights, or prevent any such claimant from cstablishi~~g 
such rights in the courts. 

89-814. (7104) Record prima facie evidence. The record provided for 
in sections 89-810 and 89-813, when duly made, shall be taken and receivqd 
in all courts of this state as prima facie evidence of the statements therein 
contained. 

89-815. (7105) Rights settled in one action. I n  any action hereafter 
commenced for the protection of rights acquired to water under the laws of 
this state, the plaintiff may make any or all persons who have diverted water 
from the same stream or source, parties to such action, and the court may in 
one judgment settle the relative priorities and rights of al l  the parties to 
such action. Wiien damages are claimed for the wrongful diversion of 
water in any such action, the same may he assessed and apportioned by 
the jury in their verdicts, and judgment thereon may be entered for or 
against one o r  more of several plaintiffs, or for or against one or more of 
several defendants, and may determine the ultimate rights of the parties 
between themselves. In  any action concer~~ing joint water rights, or joint 
rights in water ditches, unless partition of the same kind is asked by 
parties to the action, the court shall hear and determine such controversy 
as if the  same were severnl as well as joint. 

89-829. (7119) Procedure for  appropriating waters of - adjudicated 
streams. (1) Any person hereafter desiring to appropriate the waters of 
a river, or stream, ravine, coulee, spring, lake, or other natural source of 
supply concer~iing which there has b<:eu an adjudication of rights between 
appropriators or claimants, as cor~templatcd in section 89-839, shall: 

(a)  employ a competent engiueer to make a survey of the ditch, or 
aqueduct, whereby €he water is to he conveyed from the source of supply, 
or the dam or other work whereby the water is to be impounded, o r  both;  or 

(b) cause to be prepared an  aerial photograph with a drawing thereon 
showing the course of the proposed ditch o r  aqueduct, or the location of 
the proposed dam or other work, o r  both, together with a description of the 
course of said ditch or the location of said dam attached thereto; and  the 
appropriators shall file with the clerk of the court in the county in which 
the water is appropriated a petition giving the amount of water sought to 
be appropriated, a description by name or otherwise of the watercourse 
or body from which he intends to  appropriate the water, and a general de- 
scription of the ditch or aqueduct, stating its size, length, and capacity, 
showing the proposed means of appropriation and use of the water, and 
also the place of use thereof. If the meaus of appropriation be a reservoir 
by which the water is to be impounded, the petition shall state the location 
and size thereof, together with the colltcmplated manner of its construction 
and the means of conveying the water to the place of contemplated use, and 
the contemplated use. . . 



(2) There shall be filed with the petition a map or aerial photograph as 
hereinbefore provided showing the point of, and means of diversion, and 
the course of the ditch or aqueduct to its terminus, and if a reservoir, the 
colltour line thereof, the height and width of the dam, the point and means 
of discharge therefrom, and the spi l lwa~.  If the appropriator shall intend 
to mingle the waters appropriated from one stream with another, or shall 
intend to deposit the waters impounded in a reservoir into a stream, he 
shall so state. 

(3) The appropriator shall declare in his petition that the water rights 
south by hin: shall he subject to, and that in the use thcrcof he shall be 
bound by the terms of any deerre thereto for^ rendered by a ceourt of coin- 

petent jurisdiction adjudicating the waters of such river, stream, ravine, 
coulee, spring, lake, or other natural source of supply, or, any body of water 
t o  which the same may be tributary, provided that water stored in a 
reservoir pursuant to an  appropriation hereunder mhich is subsequent to 
an  adjudication of waters in a flowing strean: when so released from stor- 
age shall not be considered as a part  of the natural flow of said adjudicated 
stream. 

(4) The appropriator shall, as near a s  may be, give the names of a u  
appropriators or claimants who have, or appear to have, rights in the source 
of supply, from which the appropriation is sought, and whose rights may 
be in anywise affected by the appropriation, and in the petition the pe- 
titioner shall be named as plaintiff, and all  other parties as defendants. 

89-830. (7120) Summons--issuance and  service. Upon the filing of the 
petit;on, the clerk shall issue a summons in the same form as the summons 
in a civil action, and a copy of the petition shall he served upon each defend- 
ant  a t  the time of serving the summons. Service shall be made as in civil 
actions and service may be made by publication a s  provided in sections 
93-3013 to 93-3015. 

89-831. (7121) Appearance-default-decree. If any defendant shall 
not appear within twenty days after the service of summons upon him, i t  
$hall be deemed by the court that he has no objection to the court granting 
the appropr ia t io~~ sought by the plaintiff, and the defendant so failing to 
appear shall be deemed in default. Any defendant may appear by motion, 
demurrer, or answer, as in civil action. The procedure in civil actions 
shall be followed in all proceedings under the terms of this ac t ;  provided, 
that when the pleadings are settled the court shall summarily proceed to 
t ry  and determine the case. Evidence may be offered by  the parties as 
in civil actions. At the conclusion of the trial, the court may enter an  
interlocutory or permanent decree allo~ring the appropriation sought, either 
in whole or in part, subject to all prior rights as adjudicated, and subject 
to the terms of all  prior decrees, or may make any other order deemed 
proper in the premises. If no objections are filed the court shall enter such 
decree as the facts warrant. 

89-832. (7122) Decree subject to prior adjudicated rights. If the de- 
fendants, or any of them, do not appear, their adjudicated rights which are 
prior in time to plaintiff's right shall in nowise be affected by the court's 
order.'The court shall in every case, if an  appropriation be awarded plain- 
tiff, provide that the same shall be subject to all adjudicated rights which are 
prior in time to plaintiff's rights, and the plaintiff shall be bound b y  the 
terms of all prior decrees with respect to water rights in the proper order 
of his priority as if he had been a party to the decree originally. 



89-833. (7123) Scope of decreediversion of water8 to another stream. 
If the water awarded the appropriator by the decree ie to be taken from one 
stream or source of supply and turned into another stream or waterconme, 
and there mingled with the waters flowing therein, the court shall make 
provision in the decree regulating the same, to the end that the water 
appropriated by others shall not be diminished or deteriorated in quantity 
by the additional burden placed upon the stream or watercourse. The 
court may provide that the appropriator shall provide all necessary m e w  
uring devices so that the water turned in by him from another stream, 
reservoir, or other source of supply and the water tsken by him may be 
ascertained at  any time and all times, and may provide that he shall leave 
in the stream or watercourse a percentage of the water turned in by him 
to bear a proportion of the loss caused by seepage and evaporation in 
passage. The court shall have a wide discretion in ascertaining and deter. 
mining the facts in all cases under tke of this act in order that 
the rights of all parties may be protected. 

89-834. (7124) Decree to  govern conditions of performance of work 
The court may provide by interlocutory decree awarding the appropriation, 
the condition under which the ditch, aqueduct, dam, or other work, necessary 
to the complete appropriation, shall be done and the time within which 
the same shall be completed until the conditions imposed are complied 
with. Upon a full compliance with the terms prescribed by the eonrt, it 
shall enter its order and decree establishing the appropriation and k i n g  
the date thereof, which, if the appropriator shall have been diligent in 
complying with the court order, shall be the date of the filing of the 
petition. The court may 6x a later date if the facts warrant. 

89-6. (7124.1) Adjudicating rights of persons not party to decree. 
At any time after the entry of any decree, any person, not a party to such 
decree, who, prior to the entry of such decree, had or claimed a valid water 
right upon the stream or source of supply affected by such decree, or who 
subsequent to the entry of such decree has made a valid appropriation 
of water from said stream or source of water supply affected by such 
decree, may petition the court which entered such decree for an order 
making him a party to such decree and establishing his right thereunder, 
and in relation to the other rights affected by such decree. Upon filing 
such petition, such notice shall be given and procedure had as is provided in 
sections 89-829 to 89-834. 

89-836. (7125) Penalty for wmngfd diversion of adjudicated wstar. 
Any person not a party, or privy, to a decree adjudicating the raters  of 8 

river, stream, ravine, coulee, spring, lake or other natural source of supply, 
the same having been adjudicated, who shall divert the water thereof when 
the same shall be needed by another, without first complying with the 
terms of this act, shall be guilty of a misdemeanor and shall be punished 
by a fine of not less than ten dollars nor more than one thousand dollars 

89-837. (7126) Penalty for noncompliance with act. Failure to comply 
with the provisions of this act deprives the appropriator of the right to use 
any water of such stream, or other.source of supply, as against any subse- 
quent appropriator mentioned in or bound by a decree of the court. 

80-838. (7127) Recording copy of final decree. A certified copy of the 
6nal decree of the court shall be filed with the county clerk, who shall make 
a record thereof as is provided therefor in section 89-816. 



89-839. (7128) Effect of decree upon subsequent appropriations. When- 
ever there shall have been an  adjudication of the rights between ap- 
propriators or claimants to any stream or any other water supply in this 
state, in any djstrict court of the state, or the United States court, in an  ac- 
tion prosecuted in good faith between such appropriators or claimants to 
determine their respective rights to  the use of such waters, and which decree 
is based upon evidence introduced, and not upon stipulations or admissions 
of the parties, such adjudication and decree, or certified copies thereof, shall, 
as  against all persons appropriating or diverting any of the waters of the 
said stream or other water supply, after the date of such decree, in an action 
relating to  such waters, be prima facie evidence of the facts therein found, 
determined, and decreed, respecting the rights of parties to said action to  
the use of the waters of said stream or other water supply. 

892340. (7129) Appropriations of water subject to  prior decreed ad- 
judicating rights. All water hereafter appropriated by any person, asso- 
ciation, company, or corporation, after the passage of this act, from any 
stream, creek, spring, canyon, river, or ravine in this state, in which the 
water rights therein have been adjudicated and decreed prior to the passage 
of this act, and a decree of a court of competent jurisdiction entered therein, 
shall be subject to such decree. 

89-841. (7130) Nonadjudicated streams not affected. I n  all streams, 
creeks, springs, canyons, rivers, and ravines, in which the water rights 
therein have not been adjudicated by a court of competent jurisdiction, 
water shall be appropriated in the same manner as provided by law a t  the 
time of the passage of this act. 

89-842. (7131) Appropriations pending litigation subject t o  decree. At 
such time as  there may be legal proceedings instituted by the on-ner or 
owners of any water right or r a t e r  rights in any stream, spring, creek, 
canyon, river, or ravine, before any court of competent jurisdiction, all sub- 
sequent appropriations made in any snch streams, creeks, springs, canyons, 
rivers, or ravines will he subject to such suit as may be infiituted and shall 
riot date prior to the date of the beginning of said suit, and will be subject to 
the rulings and decisions thereunder. 

88844. (7133) Effect of decree. Any person or persons appropriating 
a a t e r  under the provisions of this act  shall be subject to, bound by, and shall 
comply with any decree of ccurt adjudicating the waters of such stream, 
or any stream oP which the same may be a tr ibutary o r  feeder, as fully 
and to the same extent as if said person or persons were original parties 
to  the action wherein the said decree is made and entered, and any water 
commissioner or commissiouers, appointed by the court to  distribute waters 
under any decree, shall have jurisdiction over and shall distribute any 
waters appropriated under the provisions of this act, according to priority. 
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ADJUDICATION OF EXISTING 

( p r e- J u l y  1, 1973)  

WATER RIGHTS 

by Honorable W. W. Lessley 
Chief Water Judge 

I .  B i r t h  of  Water C o u r t s .  C h a p t e r  697 (SB 76) becomes t h e  law.  

A .  Why - P r e s e n t  r e c o r d s  n o n- e x i s t e n t  i n  u s e  r i g h t s ;  a d j u d i-  
c a t i o n  r e c o r d s  m i s s i n g  ( f i r e  - f l o o d ) ;  a d j u d i c a t i o n  r i g h t s  
u n c e r t a i n ;  a p p r o p r i a t i o n  r i g h t s  - "hurry-up" on 20-day 
l i m i t .  F e d e r a l  a t t i t u d e  i n d i c a t e s  w a t e r  i s  a s t a t e  prob- 
lem (The N o r t h e r n  Cheyenne T r i b e  of  t h e  N o r t h e r n  Cheyenne 
I n d i a n  R e s e r v a t i o n  v s .  Tongue R i v e r  Water Users  Associa-  
t i o n ,  j o i n t  o p i n i o n  of J u d g e s  B a t t i n  and Hatf i e l d )  . 

B .  What - Elater C o u r t  s y s t e m .  J u d i c i a l  means and method t o  
b o l s t e r  a d j u d i c a t i o n  p r o c e s s ;  j u d g e s  - w a t e r  m a s t e r  - ad-  
v i s o r y  and i n v e s t i g a t i v e  s t a f f  ( e n g i n e e r s )  - comple te  u s e  
of  computer method. A d j u d i c a t i o n  is  i d e n t i f i c a t i o n  and 
q u a n t i f i c a t i o n ,  n o t  r e a l l o c a t i o n .  

C .  When - e s t i m a t e d  200,000 c l a i m s .  Powder R i v e r  8500 c l a i m s  
(8 months) l e s s  t h a n  1 0  y e a r s .  



11. Act R e v i s i n g  and C l a r i f y i n g  HB 667 .  

A .  More t h a n  one  w a t e r  m a s t e r  may b e  a p p o i n t e d  i n  each d i v i s i o n  

8. May a p p o i n t  a f t e r  J u l y  1, 1980;  must  a p p o i n t  b e f o r e  J u l y  1, 
1982.  

C .  S u p e r v i s i o n  o f  a d j u d i c a t i o n  o f  I n d i a n  w a t e r  r i g h t s  u n t i l  
J u l y  1, 1985.  

D .  And f i l i n g  o f  I n d i a n  r i g h t s  suspended u n t i l  J u l y  1, 1985 

E .  Water judge  may i s s u e  i n t e r l o c u t o r y  d e c r e e  i f  n e c e s s a r y .  



111. L e g i s l a t i o n  t o  S t r e a m l i n e  C h a p t e r  697 (SB 76) 

' A .  C h a p t e r  8 0  

1. C r e a t i n g  p e r s o n n e l  t o  "man" t h e  w a t e r  c o u r t s .  

2 .  Water j u d g e  t o  s i t  i n  more t h a n  o n e  d i v i s i o n .  

3 .  Making i t  e f f e c t i v e  now. 

B.  C h a p t e r  4 4 2 ,  s t a t u t o r y  c r e a t i o n  o f  a c h i e f  w a t e r  j u d g e .  

1. Appointment by Chie f  J u s t i c e ;  term from a p p o i n t m e n t  
( J a n .  4 ,  1983)  t o  J u n e  30, 1985,. 

2 .  A f t e r  term is 4  y e a r s .  

3 .  S a l a r y .  

4 .  O f f i c e .  

5.  Supreme C o u r t  budge t  f o r  t h i s  o f f i c e  s a l a r y ,  s p a c e  
and e x p e n s e s .  

6.  D u t i e s  of  w a t e r  j u d g e s  - c h i e f  j u d g e ,  c o o r d i n a t e  w i t h  
DNRC. Same power a s  d i s t r i c t  judge  i n  w a t e r .  

7 .  Assume e x p e d i t i o u s  work i n  program.  



I V .  Pre-preliminary/Interlocutory Decrees .  

A .  Claims s e n t  t o  wate r  c o u r t s  on s e l e c t e d  r i v e r  b a s i n .  

B .  Claims s o r t e d  by computer .  

1. Major s o u r c e .  

2 .  T r i b u t a r i e s  o f  major  s o u r c e .  

C .  C o u r t s  rev iew c l a i m s  u t i l i z i n g  DNRC p e r s o n n e l  

I .  Check s o u r c e  of r i g h t  - d e c r e e ,  f i l e d ,  u s e .  

2 .  A e r i a l  photo used t o :  

a .  check  p l a c e  of  u s e  -- a c r e a g e  i r r i g a t e d .  

b .  s o u r c e  - supplementa l  r i g h t s .  

c .  p o i n t  of  d i v e r s i o n ,  d i v e r s i o n  means, where p o s s i b l e  

3 .  Volumes, f low r a t e s ,  reviewed i n  l i g h t  of c o u r t  r e q u e s t e d  
d a t a  i n  b a s i n  r e g a r d i n g  h i s t o r i c a l  u s e ,  c r o p  consumptive 
wate r  u s e ,  s o i l  t y p e s ,  c l i m a t i c  r e g i o n .  

4 .  Cour t  r e v i e w s  documenta t ion  p r i o r i t y  d a t e  u t i l i z i n g  
Q 

d e c r e e s ,  i n f o r m a t i o n  a c q u i r e d  r e g a r d i n g  r i v e r  b a s i n ,  
c l a i m s .  

5. Cour t  r e v i e w s  l e g a l  q u e s t i o n s .  

D.  F i e l d  i n v e s t i g a t i o n s  conducted a s  n e c e s s a r y  t o  r e s o l v e  problem 
c l a i m s  . 

E. Preliminary/Interlocutory d e c r e e  i s s u e d  based on c l a i m s ,  re- 
' view procedure ,  a l l  o t h e r  d a t a  submi t ted  and r e q u e s t e d  by 

c o u r t s  -- changes  made a s  a p p r o p r i a t e .  



V .  P rocedure  a f t e r  I s s u a n c e  of P r e l i m i n a r y  Decree.  

A .  Not ice  of a v a i l a b i l i t y  of  p r e l i m i n a r y  d e c r e e  s e n t  t o :  

1. A 1 1  p a r t i e s  f i l e d  c l a i m ;  a l s o  i n c l u d e s  i n d i v i d u a l  a b s t r a c t  
o f  wate r  r i g h t .  

2 .  A l l  p a r t i e s  i s s u e d  wate r  r i g h t s ;  a l s o  i n c l u d e s  i n d i v i d u a l  
a b s t r a c t  of wate r  r i g h t .  

3 .  P a r t i e s  i s s u e d  o r  having a p p l i e d  and have not  been den ied  
a  p e r m i t .  

4 .  P a r t i e s  w i t h  r e s e r v a t i o n s .  

5 .  Other  i n t e r e s t e d  persons  who r e q u e s t  n o t i c e .  

- e n t i r e  d e c r e e s  a v a i l a b l e  a t  c o s t  o r  a v a i l a b l e  f o r  
rev iew on f i l m  a t  a l l  C l e r k s  of Cour t  o f f i c e s  i n  
t h e  d r a i n a g e  b a s i n ,  a p p r o p r i a t e d  DNRC f i e l d  o f f i c e s ,  
t h e  wate r  c o u r t s .  

- i f  you, a s  c o u n s e l ,  want a  n o t i c e  of a v a i l a b i l i t y  o f  
d e c r e e  s e n t  t o  you, you must f o r m a l l y  r e q u e s t  n o t i c e  
t o  be s e n t ,  d e s i g n a t e  your name, c l i e n t ' s  name, your 
i n t e r e s t ,  a p p r o p r i a t e  b a s i n .  

B .  1. Review p r e l i m i n a r y  d e c r e e :  90 d a y s  t o  f i l e  o b j e c t i o n s /  
r e q u e s t  h e a r i n g s  on any wate r  r i g h t  i s s u e d l d e n i e d  i n  
p r e l i m i n a r y  d e c r e e .  

2 .  90-day e x t e n s i o n  g r a n t e d  f o r  f i l i n g  0 b j e c t i o . n ~  i f  a p p l i -  
c a t i o n  f o r  e x t e n s i o n  i s  made w i t h i n  90 d a y s  a f t e r  n o t i c e  
of e n t r y  of  p r e l i m i n a r y  d e c r e e .  

C .  N o t i c e  of a l l  o b j e c t i o n s / r e q u e s t s  f o r  h e a r i n g  s e n t  t o  a l l  
p a r t i e s  named i n  p r e l i m i n a r y  d e c r e e .  

1. Review of e n t i r e  o b j e c t i o n  a v a i l a b l e  a t  a l l  C l e r k s  o f  
Cour t  o f f i c e s  i n  a d j u d i c a t e d  d r a i n a g e ,  a p p r o p r i a t e  
DNRC f i e l d  o f f i c e ,  C l e r k  of  Water Cour t  o f f  i c e .  

2.  N o t i c e  of  i n t e n t  t o  a p p e a r  a t  any h e a r i n g  must be  f i l e d  
4 5  d a y s  a f t e r  r e c e i p t  of  n o t i c e  of o b j e c t i o n s  and r e q u e s t s  - 
f o r  h e a r i n g s  . 



VI . P r e l i m i n a r y  Hear ing--Pre-Hear ing--Consol idat  i o n .  

A .  Scheduled a f t e r  n o t i c e  of i n t e n t  t o  a p p e a r  f i l i n g  p e r i o d  i 

- c l o s e s .  

B. Hear ings :  Governed by r u l e s  of c i v i l  p rocedure  e x c e p t  where 
s p e c i a l  r u l e s  promulgate  by Supreme Cour t  i n  c o n j u n c t i o n  
w i t h  t h e  wate r  c o u r t s .  

C .  F i n a l  d e c r e e  i s s u e d  on t h e  b a s i s  of h e a r i n g s ,  t h a t  a f f i r m  
o r  modify t h e  p r e l i m i n a r y  d e c r e e .  I f  no r e q u e s t  f o r  a  
h e a r i n g  is  f i l e d  w i t h i n  t ime a l lowed,  t h e  p r e l i m i n a r y  d e c r e e  
a u t o m a t i c a l l y  becomes f i n a l ,  and t h e  wate r  judge  s h a l l  
e n t e r  i t  a s  f i n a l  d e c r e e .  



V11. A p p e a l s :  f rom f i n a l  d e c r e e .  

A. A  p e r s o n  whose e x i s t i n g  r i g h t s  and p r i o r i t i e s  a r e  d e t e r m i n e d  
i n  t h e  f i n a l  d e c r e e  may a p p e a l  t h e  d e t e r m i n a t i o n  o n l y  i f :  

1. H e  r e q u e s t e d  a  h e a r i n g  and  a p p e a r e d  and  e n t e r e d  objec-  
t i o n s  t o  t h e  p r e l i m i n a r y  d e c r e e ;  o r  

2 .  H i s  r i g h t s  a s  d e t e r m i n e d  i n  t h e  p r e l i m i n a r y  d e c r e e  w e r e  
a l t e r e d  a s  a r e s u l t  of a h e a r i n g  r e q u e s t e d  by a n o t h e r  
p e r s o n .  



VII I .  Wate r  R e s o u r c e s  O v e r s i g h t  Commission, C h a p t e r  609.  

A .  P u r p o s e :  Work w i t h  and o v e r s e e  s t a t e  a g e n c i e s  d e v e l o p i n g  
and managing o u r  w a t e r  r e s o u r c e s ;  c o n t i n u e  work o f  o v e r-  
s i g h t  a d j u d i c a t i o n  c o m m i t t e e .  

B .  S p e a k e r  oE House and S e n a t e  c o m m i t t e e  on  c o m m i t t e e s .  Four  
members from House and S e n a t e ;  n o  more t h a n  two members 
f rom e a c h  o f  same p a r t y .  

C .  T h e  g r e a t  i m p o r t a n c e  o f  c o n t i n u a n c e  and s t a b i l i t y  o f  a 
w a t e r  p o l i c y  - is a c h i e v e d  by  c r e a t i o n  and o p e r a t i o n  o f  
t h e  o v e r s i g h t  c o m m i t t e e .  



I X .  Where a r e  w e ?  

A .  S t a f f ing  and  l o c a t i o n .  

B.  Powder River 

C .  Madison River.  

D .  Ga l l a t in  River.  

E .  Sage Creek. 

F .  M i l l  Creek. 

C .  Dempsey Creek. 

H .  Rest of s t a t e .  



Micine1 McLane 
Program Irlarrager, Adjudication 

Water Rights Rurcl3u 
Dcparhent cE Natural Resources 

am3 C o n s m t i o n  

The gewral adjudication of (pre-1971) ex i s t ina  water rights or, mre 
t b  a p i e c m e a l  basis was m t e d  i n  th? new m ~ ~ ~ t i t u t i o n ,  subequently 
ena- bv the l e g i s l a t u r e  by tk Iv'ater L'se A c t ,  FM later m n d e d  in 1979 
by Senate B i l l  76. The a d j ~ m c a t i o r .  of n t e r  ric:%~ts requires the m r i a u e  
of the l e g a l ,  er,>ineerirq ar;d technical talents of the C o u r t s  of tbr.tana anc! 
the Department of Natural Resources. Followih is a de ta i l ed  &scussion of 
t h e  claim form and t h e  kpadmmt's role: 

I. Role of the i n  t he  M j ~ d i c a t l o ~  Process (85-2-243 I=) 

(A) Prmide i n f o m t i m  ard ass is tance  to a id  claimants i n  fi1ir.q. 

1. 9 f i e l d  o f f i c e  10;-aticrs 

2. Workshops in local areas 

3.  I n s k r w t i o r s  Jr#l brochures avai lb le  

4, Sources for mps, a e r i a l  photas, etc. 

(B) m-avide i n fomat ion  a 4  asssstance as requircd bv the water 

j a  to adjudimti'. ~ x i s t i n q  rights. 

1. Cbllect claims 

2. Microfilm c l a i n s  

3. Prepare indexes b., source, place of use, use, or 

(a) use cnqxlter 

4, Order awl :;cct luni ze a e r i a l  pbtos  

5 .  Review court selerted claim 

( 2 )  procedures beirq developer! 

6 .  OtM duties as directed by tk court 

(C) Conduct field i n v t ~ s t i m t i o n s  of claim tha t  t k  water juf!qe i n  

m n s u l t a t i m  with t h e  department deterrcines warrant inves t i aa t im .  

1. Oonduct f i e l d  rreasurments and/or interivcws with the c l a i m n t  

as directed 6y the cxRlrt. 

2. Cvtent and emct pmadure will be es tabl i shed during the 

adjudication of clans. 



(D) Pruvide the water judqe w i t h  a l l  infomtion i n  its possession 

bearing upm dstirq ria&. 

1. Provide Water Resources survey infomtion 

2. &wide infomation on c b q e s ,  sever-sales, transfers of 

existing water  rights 

11. Claim Fom. 

(A) General. 

1. Pleading before tk court 

2. One i:laim for eat3 use an? each source ar-d each hfferent 

priority date 

(B) Irrigation Claim Form. 

1. D i s c u s s  whiit is mxhl i t m  b.ll it-, 

2. l L a p - - w h a t ' s m s d d  

3. mPof of u.92 * m t s  

(C) Stock Claim Form 

1. Discuss i tems unime to  this forr. 

2. Wp 

3 .  mwf of use 

4. Voluntary claim if for qrurnctwater 

5 .  Instrean use - voluntary claim 

6. Stock Reservoirs - must claim 

(Dl Dnestic Claim Form. 

1. Discuss itas miqx to + N c  fom~. 

2.  mp 

3. Proof of use 

- 4, Voluntary cfaim if for gmurxhter 

5. Grovmhter dcvelpnts s i n e  January 1, 1962 



( E )  Other C l a i n  Form 

1. One c l a i m  f o r  each source and each use 

2 .  Discuss i t e m  unique t o  t h i s  f o n n  

(F)  I r r i g a t i o r r  f l i s t r i c t  Form 

1. Used by i r r i g a t i o n  d i s t r i c t s ,  Assoc. f o r  m u l t i p l e  

Where t o  f i l e  arid fees 

( A j  DYISC cen t r31  o r  f i e l d  o f f i c e s  

1. Brochure j i v e s  address ~ n d  phone numbers 

( 6 )  k i l e  by Jan3ar.y 1, 1981. 

(C) Fees 

1. $40 per  c i a i m  

2. $aEO max, fee per  major dra inage 

3. Vo lun ta ry  c l a i m  

4. Use o f  f e e  

5. Decreed r i g h t s  



Adjudication of Ex~sting Rights by Richard T. Munger, 
Rlch Munger and Associates 

I. WATER RIGHTS - How are they found? 
A. Decreed and Appropriative Rights - Procedures taken to gather 

necessary information 

1. Abstracts and Real Estate Tax Notices 

2. Title Company Records 

3. Water Resources Survey Publications 

a. Water Rights Bureau Field Office field notes and 

irrigation maps 

4. Clerk and Recorder records search 

5. Clerk of the District Court records search 

6. Aerial Photographs 

a. S.C.S./A.S.C.S. Field offices 

7. Field Investigation 

a. Discussion with Claimants 

b. Photographs 

B. "Use" Rights - Procedure taken to gather necessary information 
1. Abstr3cts and Real Estate Tax Notices 

2. Title Company Records 

3. Aerial Photographs 

a. S.C.S./A.S.C.S. Field Offices 

4 .  Libraries or Montana Historical Society 

5. Field Investigation 

a. Discussion with Claimants 

b. Photographs 

c. Existing records identifying dates of first cse 

d. Statements oE use (Affidavits) 

11. CLAIM PACKAGE - Accuracy is Important! 
A. Claim Form - typewritten for clarity 
B. Mapping - clear identification of poi~lt(s) of diversion, place of 

use, ail2 conveyance system - color coding is helpful 
C. Copy of Declaration, Notice or Decree 

1. Identify Book and Page Number on Declaration and Notice 

2. Identify Case Number, Plaintiff ( s )  and Defendant (s )  and 

appropriate portion of Findings on the Decree - Certification 
is helpful 

D. Other Documentation - Don't be bashful! 
1. Photographs 

2. Records of system construction cost 

3. Water measurement records 

4. Etc., etc. 



111. STUMBLING BLOCKS - Be careful! 
A. Abstract Examination 

1. Beware of grantor's reservation of water in conveyance 

B. Boundary change 

1. Change of County boundaries - transcription of records 
C. Water Resources Survey Publications 

1. Information generally covers irrigation only 
2. Water use since survey publication __ 

D. Filed Notice of Appropriation 

1. .Timely filed - becoms "use" right? 
E. Courtesy to State and County Officials 

1. They are a source for a wealth of information 

F. Filing Deadline 

1. Client acceptance - can you complete the job in time? 



OBTAINING A NEW (post-July 1, 1973) WATER RIGHT 

(By Donald D. MacIntyre)" 

8 

A. WHJ% IS A NEW RIGHT REQUIRED? 

385-2-301, M.C.A., RIGHT TO APPROPRIATE: 

Pursuant to Article IX of the Montana Constitution, the 

legislature has declared that any use of water is a public 

use and that the waters within the state are the property of 

the state for the use of its people and are subject to 

appropriation for beneficial use as provided in Chapter 2 of 

Title 85, M.C.A. (See 85-2-101). 

Specifically, 585-2-301 provides as follows: 

"After July 1, 1973, a person may not 

appropriate water except as provided in this 

Chapter. A person may only appropriate water 

for a beneficial use. A right to appropriate 

water may not be acquired by any other method, 

including adverse use, adverse possession, 
I 

prescription, or estoppel. The method pre- 

scribed by this Chapter is exclusive." 

(Emphasis added). 

1. *'July 1, 1973n 

a. General Agriculture Corp. v. Moore, 166 M. 510, 

534 P.2d 859 (1975): Plaintiff who filed petition prior to 

July 1, 1973, seeking to appropriate surplus waters from 

*Chief Legal Counsel, Department of Natural Resources and conservation; 
B.S. Montana College of Mineral Sciences and Technology; J.D. University 
of Montana 



an adjudicated stream has Itexisting r i gh t s"  when 1972 Consti- 

t u t i o n  which provided t h a t  a l l  ex i s t i ng  r i g h t s  t o  the  use of 

any waters fo r  any useful  o r  bene f i c i a l  purpose a re  recog- 

nized and confirmed went i n to  e f f e c t ,  and amended complaint 

f i l e d  a f t e r  e f f ec t i ve  date  of Water Use Act was not  sub jec t  

t o  dismissal on ground t h a t  ac t ion  was abated by repeal  of 

water use a c t  under which the p e t i t i o n  was f i l e d .  

b.  Montana Department of Natural Resources and 

Conservation v.  Intake Water Co., 171 M.  416 (1976): 

( i )  "proceed t o  prosecute t he  excavation o r  

construct ion of t he  work by which the  water appropriated is  

t o  be d iver ted n,  under pre-1973 water use a c t ,  i s  not  confined 

t o  t he  commencement of actual  on- si te  excavation or  construc- 

t i o n  of t h e  divers ion works. 

(ii) due di l igence vs. a va l i d  appropriation 

c. After July 1 ,  1973, where t h e  questions of p r i o r  i 
i 

f i l i n g  under pre-1973 water use a c t  and due deligence a r e  

n o t  a considerat ion,  appropriation may only be made through 

the  permit process. 
I 

2 .  "Appropriate Water" 

a. Ar t i c l e  IX, 53(3) ,  Const i tut ion of Montana. A l l  

su r face ,  underground, flood and atmospheric waters within 

t h e  boundaries of t he  s t a t e  a r e  t he  property of t he  s t a t e  

f o r  t h e  use of i t s  people and a r e  subjec t  t o  appropriat ion 

f o r  bene f i c i a l  uses a s  provided by law. 



b. $85-2-102(14) 

Water means all water of the state, surface and 

f subsurface, regardless of its character or manner of occur- 

rence, including but not limited to geothermal water, diffuse 

surface water, and sewage effluent. 

C. $85-2-102(1) 

To divert, impound or withdraw (including by stock 

for stock water) a quantity of water, or in the case of a 

public agency, to reserve water. 

d. Storage v.  direct flow 

3. "Beneficial Use" 

a. Definition - 585-2-102 (2 ) 
A use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 
i 

and recreational uses. 

b. Exceptions-beneficial use 

1. Slurry transport of coal - $85-2-104 
i 

2. Drainage 

c. Exceptions and Limitations - permit requirement 
1. 85-2-306 

a. well or developed spring under 100 gal/min. 

b. well or developed spring, first put to 

use between January 1, 1962 and July 1, 

1973 



c. impoundment or pit less than 15 acre-feet 

on a source other than a perennial flowing 

stream, and accessible to a parcel of t 

land that is owned or under the control of 1 
the applicant and that is 40 acres or larger. 1 

f 
d. Temporary emergency appropriations neces- 

sary to protect lives and property. 

e. 85-2-317 limitation on appropriation of 

groundwater in excess of 3000 acre feet 

per year. 

4.  "Exclusive Method" 

a. pre-1973 method 

b. post-1973 permit system 

c. Department's access to court 

1. Civil 

2. Misdemeanor 

d. affected water users' access to court 

5 .  Priority 385-2-401 . 

a. first in time, first in right 
i 

b. priority does not include the right 

to prevent changes by later appropriators 

in the condition of water occurrence 

if the prior appropriator can reason- 

ably excuse his water right under the 

changed conditions. 

c. priority dates from date of filing of an 

application 

1. material change in application 



6. , Abandonment 

a.  pre-1973 v. post-1973 law 

Cas t i l l o  v. Kunnemann (1981) 

B. WHEN IS A CHANGE REQUIRED? 

$85-2-402, provides t h a t  an appropriator may not  

change the  place of diversion, place of use, purpose of use, 

o r  place of storage except as  permitted by law and approved 

by t h e  department. 

1. Changes 

a.  adversely affected t e s t  

b. pre-1973 v. post-1973 

water r igh t s  

Cas t i l lo  v. Kunnemann (1981) 

c .  change i n  a permit use 

(i) a f t e r  put  t o  a benef ic ia l  use 

(ii) pr ior  t o  being put  t o  a benef ic ia l  use 

d. l imi ta t ion  on agr icu l tura l  use t o  indus t r i a l  

use 
I 

2. Transfer of Appropriation Right 

a.  pass with conveyance of land 

b. not ice of t r ans fe r  

3. Sever and Se l l  

a.  department approval 

b. adverse a f f e c t  t e s t  

c .  Cas t i l lo  v. Kunnemann (1981) 



L a u r ~ o e  Siroky, Chief 
Wter Rights Bureau 

Department of Natural Resources 
and Conservation 

The Water Use Act which kcam effective provided for an exclusive &h>d 
for appropriation of water, a centralized record system, and a systan f o r  the 
general determination of existing water rights in the State of mntarn. Follawing 
is a detailed discussion of the form and specific procedures used to provide an 
orderly system to appmpriate water: 

I. Fremrins the Amlication for mwisional Water Use Permit 

(A) F o m  an3 assistance available at Water Rights Field Offices. 

F o m  available frun County Clerk and Recorders. 

(B) Sane preparation m r k  needed before capleting the fom: 

(1) legal assesmerit of existing rights, right-of-way, etc. 

(2) engineering - rate, v ~ l w .  

(C) Canpletion of the Form itself: 

(1) must be ccmplete ard accurate. 

(2) rate and volure b e d  on actual need an3 intended use. 

(3)  use U S  quad map or aerial pbto to locate place ( s )  of use ard 

pints of diversion. 

(4) cnrer form iterrj 1 - 11. 
(5) application fee. 

(D) Inanplete applications: 

(1) c o r r e s p m d a c e  w i t h  attorney or applicant. 

(2) 30 days up to 18 m t h s  to anplete an application. 

(a) bona fide application. 

(b) right-of-way. 

(E) Envirommtal inpact analyzed: 

(11 EIS prepared by m C .  

(2) fee assessed if necessary. 

(3) schedule 85-2-124, M3A. 

11. Processinq of Applications by IXRC 

(A) Public notice in rmqaper of local circulation: 

(1) once a hez!k for three we&s. 

(2) waiver notice. 



(B) Irr3ividual Notice t o  Water Rights of reaxd: 

(1) f i r s t  class m a i l  

(C) 30-60 day objection period: 

(1) Objection form, filed w i t h  DNRC 

(D) If m cbjections - permit issued: 

(1) prwisianal permit recarded w i t h  county clerk and recorder. 

(2) canstxuctici-~ can start. 

(3) Notice of Carpletion filed. 

(E) I f  objections are filed: 

( I )  meting of applicant and objectors a t  LNRC field office 

(a) not ahmringorpre-hearing. 

(h) conditicms on pennits issued in  the past. 

(c) clear explanation of the w l i c a t i m  by applicant. 

(d) criteria 85-2-311, Ma oullined. 

(e)  date of hearirg decided. 

(F) m a t i o n  betwem amlicant and objector: 

(1) stipllation between cbjector and applicant 

(2) DNRC can veto any stipulation i f  criteria can't be mt. 

(3) allm a k a t  30 days. 

(G) Hearing: 

(1) b l d  within 90 days £ran las t  ctate of oqtection. 

(2) applicant proves by sukbn t i a l  credible evidence (1981) . 
(a) wter available. 

(b) M i c i a l  use - m t  for coal slurry. 

(c) d-her rights not adversely affected. 

(dl -ed mans of diversion, -on Gh operation are 

adequate - 
(e) m interference w i t h  other pLarnaed uses or reservaticms. 

(£1 a@icat icx~~ greater tbm 15 d s  and 10,000 -feet. 

(1) clear and mmTirming evidence of no adverse affect on 

prior appLupriators. 

(3) If there is M f i d e n t  facts to make a decisicm, i3e application 

w i l l  be denied. 

(4) G r w t d w a t e r  use greater than 3,000 qpn. 

(a) narst be appraved by the legislature. 

(H) Terns of the Pennit: 

(1) amditims. 

(2) tinre Limit for onstrrrtial. 

(a) extensim of tine. 



(I) Revxation of the Permit: 

(1) violatial  of the conditicns. 

(2) apprqpriaticm not mmrenced, prosecuted or cutpleted. 

(J) Certificate of a Water Right: 

(1) perfectedright. 

(2) issued by CNRC after general adjdication. 

111. Discussion of O t h r  Forms 

(AJ Fahn 608 - Transfer: 

(1) &zqre in name only. 

(2) f i l e  w i t h  CNRC. 

(B) Fbm 605 - m l i c a t i o n  for mwisicnal mt for Stockwater Pi t  

6 r  Fzsermir (85-2-305(3), Ka) 

(1) used for d y :  

(a) s todwater  p i ts  or reservoirs less than 15 acre-feet, and 

(b) on tracts greater than 40 acres, and 

(2) applicaticns nade to IMRC within 60 days after ans t rwt ion .  

(3) pmit autaratically issued. 

(41 p r m i t  m y  be lewked or d 1 f i d  i f  fou1-1~3 a t  a tearing it is 

necessary to p m t e d  the rigfits of other a&-prqriators. 

(C) F'mm 602 - Notice of Canpletim of G r o m t e r  Dwelcpent of less 

thm 100 p: 

(1) f i l e  with DEWC within 60 days of ccnpletial of the developnent. 

r (2) mst rmke amlication for Provisianl Permit within a an t ro l l ed  

gramdmter area. 

(3) CertificateissuedbyDNRC. , 
' 

(4) N o t i e  af anpleticn for grcutXbater uses started between January 

1 ,  1962 and July 1, 1973. 

ChapsesofWaterRight  

I. 4 h?eDarins the Applicaticn for  Chan4e 

(A) Iksuipt ion of right to be charqed. 

(B) Ikcriptian of past ase. 

(1) at- OJPY of the w a t e r  right claim. 



(C) Description of proposed dmqe: 

(1) change all or portions. 

(2) priority date of changed water riaM. 

(Dl applicatian fee: 

11. maeSsim of CTawe Application 

(A) Rotice and hearing similar to permit application: 

(1) waive notice 

(B) Criteria - m adverse affect to exis- water rights: 

(1) includes both junior and senior water rights. 

(2) burden an objedor to show adverse a£f&. 

( 3 )  burdw cm applicant - no e n l m n t  of water right and proof 

of the right. 

(4)  change to sprinkler £ran £14. 

( 5 )  &I to industrial use greater than 15 ds. 

(C) Authorization issued: 

(1) caditions a d  limitatims. 

(2) tire limit to axpletethe change. 

(D) Rewcaticn: 

(1) cause-violaticn of rmditim or limits. 

(E) Denial of Charqe Application: 

(1) not an adjucation of the water r i m  - cnly denial of the 
change m. 

(F) Notice of Chvlge to Water Courts 



THE HEARING PROCESS * 

Hearings on applications for  new water use permits or  requests 

fo r  authorizations t o  change exis t ing water r igh t s  a re  exercises of the e ! 
Department's "quasi- judicial" administrative authority.  Such being 

the case, the  const i tu t ional  due process trappings of o ra l  testimony, 

exclusivity of record, and cmss-examination are  always relevant 

backdrop concepts. These concerns are  s t a tu to r i ly  focused within the 

procedural guise of the Montana Administrative Procedures Act. The 

t r ia l- type oradversar ia lnature  of the "contested case" provisions 

thereof should make most attorneys f e e l  cmfortable.  

The s t a tu tes  gaverning the change of water r igh t s  and the 

acquisit ion of new water use permits provide the matrix for  the  evi- 

dentiary determinations, although it is apparent t h a t  these s ta tutory 

provisions a re  based on conanon law notions of appropriation. Appli- 

cation of these pr inciples  may breed technical hydrological issues t h a t  

an attorney must be generally familiar with. 

A. The Nature of the Inquiry 

(1) New Water Use Permits 

(a) impact on existing uses 

(b) impact on subsequent uses 

( 2 )  Changes of Existing Water Rights 

(a) new appropriations vs. change 

(b) impact on exis t ing uses 

B. Form of Proceeding - "Contested Case" Provisions of HAPA 

(1) "Formal" Contested Case 

(a) exclusivity of record 

(b) r igh t  of cross-examination 

(c) testimony 

(2)  "Informal" Contested Case 

(a) no r igh t  of cross-examination 

* F a t t  Williams, Fearings Officer 
Water Rights Bureau 
Department of Natural Resources and Conservation 



C. Evidence 

(1) Common law and statutory rules of evidence 
do not apply except upon agreement of a l l  par t ies  

(a) constitutional due process concerns 

(b) "rel iable ,  probative and substantial evidence" 

(2) Official Notice 

(a) expert interpretation vs. generation of 
additional data 

D. Department's Evidentiary Role 

(1) Presence of Department personnel; representing 
the "public interest"  

(2) Department personnel inspections and reports 

E. Mechanics 

(1) Hearings held a t  places convenient t o  the parties 

( 2 )  Hearing held with notice and a t  times convenient 
t o  the part ies  

F. Developing the Case 

(1) Discovery available 

(a)  Department's " f i l e"  

( 2 )  "Summary" dispositions 

(3 )  Subpoena power 

(4 )  Where t o  go for  technical assistance 

(5) Pre-hearing conferences 

G. Proposal for  Decision - The Quasi Fad-Prduct 

(1) Right t o  except or object 

( 2 )  Final Order 

H. Appeal Process 



WATER RIGHTS LITIGATION 

Bruce Loble 
Loble & Pauly, P.C. 

Helena, Montana 

Background 

Water r i g h t  l i t i g a t i o n  i n  Montana began sho r t l y  a f t e r  Montana 

became a t e r r i t o r y .  The f i r s t  water r i g h t  case decided by the  

Supreme Court of Montana Ter r i tory  was i n  1869. Water r i g h t  

l i t i g a t i o n  has been ongoing ever s ince .  

Water r i g h t  l i t i g a t i o n  bas i ca l ly  involves a search f o r  h i s to ry .  

The key element of l i t i g a t i o n ,  i . e . ,  e s t ab l i sh ing  the  d a t e  of 

appropr ia t ion ,  usual ly requi res  assembling evidence t h a t  is 50 - 
100 yea r s  old.  

Not only is  the  evidence of anc ien t  vintage,  bu t  so  i s  t h e  

app l i cab l e  law. As Professor A 1  Stone succ inc t ly  s t a t e d  i n  t h e  

Preface  of  h i s  book, Selected Aspects of Montana Water Law: 

"For one t o  cope with Montana water law, it 
is e s s e n t i a l  a t  t he  ou t se t  t o  recognize t h a t  
although t h e  1973 Water Use Act repealed most 
of t he  e x i s t i n g  s t a t u t e s  and much of t h e  p r i o r  
case  law, paradoxically, it made t h a t  pre- 
1973 law more important, more cu r r en t ,  and 
more a c t i v e  than ever. That is because 
' ex i s t i ng  r i g h t s '  were expressly preserved 
by t h e  1972 Const i tut ion and the  1973 Water 
U s e  Act; t h e  l a t t e r  Act defined such r i g h t s  
a s  one 'which would be protected under t h e  
law a s  it ex i s t ed  p r io r  t o  Ju ly  1, 1973'. 
It follows t h a t  pre-1973 r i g h t s  (or  claims) 
a r e  t o  be governed by pre-1973 law, j u s t  a s  
though the re  had been no new Cons t i tu t ion  
nor any new water r i g h t  law. Since t h e  
overwhelming number of claims and r i g h t s  t o  
Montana water predates  1973, t h e  important,  
cu r r en t  and a c t i v e  law appl icable  t o  them is 
t h e  law p r i o r  t o  t h e  1973 Water Use Act. That 
A c t  only repea ls  p r i o r  law f o r  r i g h t s  i n i t i a t e d  
a f t e r  Ju ly  1, 1973." 



Although t h e  Montana Leg i s l a tu re  has  enacted  a broad s t a t u t o r y  

procedure  t o  a d j u d i c a t e  t h e  e x i s t i n g  water  r i g h t s  i n  Montana, u s u a l l y  

r e f e r r e d  t o  a s  t h e  Senate  B i l l  76 water  r i g h t  a d j u d i c a t i o n  procedure 

t h e  p r i n c i p l e s  d i scussed  he re in  w i l l  be j u s t  a s  a p p l i c a b l e  i n  t h e  

l i t i g a t i o n  c r e a t e d  under Senate  B i l l  76 a s  be fo re  i t s  enactment. 

When i s  l i t i g a t i o n  permi t ted?  

a .  L i t i g a t i o n  has been commenced and i s  p r e s e n t l y  ongoing through 
t h e  SB 76 c la im form process .  (85-2-214, MCA) 

b. I f  a  water d i s t r i b u t i o n  cont roversy  a r i s e s  upon a source  of 
water  i n  which e x i s t i n g  r i g h t s  have n o t  been determined 
according t o  t h e  procedures o u t l i n e d  i n  SB 76, any p a r t y  t o  
t h e  cont roversy  may p e t i t i o n  t h e  d i s . t r i c t  c o u r t  f o r  r e l i e f .  
The d i s t r i c t  c o u r t  from which r e l i e f  i s  sought may g r a n t  such 
i n j u n c t i v e  o r  o t h e r  r e l i e f  which i s  necessary  and a p p r o p r i a t e  
t o  p re se rve  p rope r ty  r i g h t s  o r  t h e  s t a t u s  quo pending t h e  
i s suance  of t h e  f i n a l  decree .  (85-2-406 ( 2 ) ,  MCA) 

c .  When a water  d i s t r i b u t i o n  cont roversy  a r i s e s  between 
a p p r o p r i a t o r s  on a source  which has been t h e  s u b j e c t  of a 
gene ra l  de terminat ion  of e x i s t i n g  r i g h t s  under t h e  SB 76 
clai'm form process ,  then  t h e  cont roversy  is  t o  be  s e t t l e d  by 
t h e  d i s t r i c t  c o u r t  which i ssued t h e  f i n a l  decree .  
(85-2-406 (31, MCA) 

J u r i s d i c t i o n  

a .  Although a pa r ty  t o  a water  cont roversy  i s  t o  p e t i t i o n  t h e  
d i s t r i c t  c o u r t  f o r  r e l i e f ,  t h e  water  judge f o r  t h e  water  
d i v i s i o n  o f  t h a t  p a r t i c u l a r  d i s t r i c t  c o u r t  has  " exc lus ive  
j u r i s d i c t i o n  concerning t h e  de terminat ion  and i n t e r p r e t a t i o n  
o f  e x i s t i n g  water  r i g h t s . "  (3-7-501, MCA) 

b. The water  judge may des igna te  any o t h e r  d i s t r i c t  judge wi th in  
t h e  water  d i v i s i o n  t o  p re s ide  i n  h i s  absence f o r  t h e  immediate 
enforcement of an e x i s t i n g  decree  o r  t h e  immediate g r a n t i n g  of 
ex t r ao rd ina ry  r e l i e f  upon an  a l l e g a t i o n  of i r r e p a r a b l e  harm. 
(3-7-213, MCA) 

P repa r ing  t h e  c a s e  

a .  There a r e  t h r e e  types  of a water r i g h t  

(1) A n o t i c e  of appropr i a t ion  of water r i g h t  f i l e d  i n  t h e  
Clerk  and  recorder;^ o f f i c e .  

a )  A n o t i c e  of  appropr i a t ion  must comply wi th  t h e  
p rov i s ions  of Sec t ion  89-810 and 89-813, R.C.M. 
1947, ( repealed  1973) o r  it i s  n o t  competent 
evidence t o  prove e x t e n t  o r  p r i o r i t y  d a t e  of a 
water  r i g h t .  g h s t r o m  Land Co. v .  Meagher 



County Newlan Creek Water D i s t r i c t  and Ward Paper 
Box Co., e t . a l . ,  Mont . , 605 P.2d 1060 
(1979) 

b) Proper compliance with these  repealed s t a t u t e s  allows 
an appropr ia tor  the  opportuni ty  t o  r e l a t e  t h e  p r i o r i t y  
d a t e  back t o  t h e  da te  of appropr ia t ion.  

( 2 )  Use r i g h t .  

a )  A use r i g h t  i s  i n i t i a t e d  by the  a c t u a l  d ive rs ion  of 
the  water and t h e  app l ica t ion  of the  water t o  a  bene- 
f i c i a l  use. The p r i o r i t y  is  dated from t h e  f i r s t  
b e n e f i c i a l  use of the  water.  

b) Evidence t o  prove t h e  f i r s t  use of t h e  water genera l ly  
is  obtained through the  testimony of e l d e r l y  wi tnesses .  
Aer ia l  photos can a l s o  be use fu l .  

(3) Adjudicated water r i g h t s .  

a )  Examine the  decree c a r e f u l l y  because an ob jec t ive  
examination of a  water r i g h t  decree w i l l  pe r iod ica l ly  
revea l  t h a t  t h e  water r i g h t  claims of a  c u r r e n t  water 
user cannot be t raced t o  t h e  o r i g i n a l  decree.  

b) A water r i g h t  e s tab l i shed  by a  decree i s  not  conclusive 
upon a  pa r ty  who was not  a  pa r ty  t o  t h e  ad jud ica t ion .  
Sherlock v.  Greaves, 106 Mont. 206, 214, 76 P.2d 87 
(1938) 

b. Research and determine t h e  exis tence of the  water r i g h t s  of 
your c l i e n t  and t h e  adverse par ty  using SB 76 c la im forms, 
a b s t r a c t s ,  water r i g h t  indexes and decrees .  

c .  Trace your c l i e n t ' s  chain of t i t l e  a s  wel l  a s  the  t i t l e  of a l l  
adverse p a r t i e s .  

(1) Compare names of predecessors i n  i n t e r e s t  t o  index of 
water r i g h t  appropr ia tors .  

( 2 )  Es tab l i sh  p r i v i t y  of t i t l e  with o r i g i n a l  appropr ia tor .  

(3) The general r u l e  is  t h a t  a  water r i g h t  passes a s  an 
appurtenance t o  t h e  t r a n s f e r  of t h e  land unless  express ly  
reserved o r  previously severed. 

( 4 )  I t  is no t  unusual f o r  water r i g h t s  t o  be severed from 
t h e  land. 

(5) CAVEAT: The recen t  case  of C a s t i l l o ,  e t . a l .  v. 
Kunnemann held  t h a t  an owner of an e x i s t i n g  water r i g h t  
must seek t h e  approval of t h e  Department of Natural  
Resources and Conservation pursuant t o  Sect ion 85-2-403, 
MCA, before  sever ing t h e  water r i g h t  from t h e  land t o  
which it w a s  h i s t o r i c a l l y  appurtenant.  Therefore,  any 



attempted severance of a water right after July 1, 1973 
without first obtaining the consent of the Department of 
Natural Resources and Conservation appears to be void. 
Cause No. 80-465, decided September 29, 1981. 

d. Do not rely upon your client's speculation as to the existence 
and source of his water right. Make your own determination to 
confirm your client's knowledge. 

e. Examine Water Resource Survey and the base line data which 
was used to prepare those surveys. 

f .  Obtain aerial photos and maps of the irrigated areas. 

g. Make an inspection of the irrigated acreage of your client and 
that of the adverse party, preferably during the irrigation 
season. 

(1) Prepare a drawing of the irrigation systems. 

(2) Take plenty of photographs of ditches, headgates, place 
of use, constricted points in the conveyance system, etc. 

(3) Use portable dictation equipment. 

(4) Note any waste of water, increases in irrigated acreage 
and increases in the usage of water especially since 
July 1, 1973. 

a) The exclusive method of acquiring a water right after 
July 1, 1973, is through the permit process of the 
1973 Water Use Act. 

b) Any enlargement of a water right after 1973 without 
a DNRC permit is therefore susceptible of challenge. 

Use an expert witness such as a hydrologist, soil scientist 
or agricultural engineer. 

(1) Will testify as to the quantity of water needed, 
efficiencies of use, capacity of ditches and headgates. 

(2) Landowner can testifv as to these facts but exDert 
testimony can be ver? persuasive. For example; see 

of Phillipsburz, 156 Mont. 194, 478 P.2d 
Holmstrom, supra. 

i. Determine existence of affirmative defenses. 

(1 ) Abandonment. 

(a) Requires relinquishment of possession and intent 
not to resume beneficial use. (Shammel v. Vogel, 
144 Mont. 354, 396 P.2d 103 (1964))' 



(b) Although the general rule is that mere nonuse is 
not usually sufficient to establish abandonment, 

I 
I 

seventy-five years of nonuse will provide clear 
evidence of abandonment. (Holmstrom, supra) I i 

i 
(2) Adverse Possession or Prescriptive Right. (King v. 

Schultz, 141 Mont. 94, 375 P.2d 108 (1962)) 
t 

(a) Continuous for statutory period. I 
(b) Exclusive (uninterrupted, peaceable) . I 
(c) Open. 

(d) Under claim of right. 

(e) Hostile and an invasion of another's rights which 
he has a chance to prevent. 

Temporary restraining orders: 

a. Almost all water right litigation usually begins with a 
petition for a temporary restraining order (TRO) filed during 
the early irrigation season. 

b. A hearing must be held within 10 days or the TRO expires by 
its own terms. (27-19-316, MCA) 

c. A TRO usually is the plaintiff's best friend and a defendant's 
worst enemy as it is almost impossible to adequately prepare 
for a show cause hearing within a 10-day period. 

(1) The defendant often is forced to choose between making 
his appearance at the hearing with inadequate prepara- 
tion or requesting a postponement of the hearing to a 
later date and suffering the intermittent damages created 
by the loss of water. 

(2) Therefore, if a client brings a TRO proceeding into your 
office, do not wait very long to determine whether or 
not you are in a position to work on the lawsuit. If 
you cannot act immediately, you are not doing your 
client or yourself any service. 

d. Before a party may have an injunction he must submit proof of 
the right to use a specified quantity of water. Lewis v. 
Hanson, 124 Mont. 492, 498, 227 P.2d 70 (1951) 

e. In the event that the plaintiff is unsuccessful in its 
petition for a TRO and a party is wrongfully enjoined or 
restrained, then the wronged party can obtain damages 
sustained including reasonable attorney's fees. Marta v. 
Smith, 38 St.Rptr. 28 (1980). 



Water Commissioner: 

a. The owners of 15% of the water rights of an adjudicated stream 
can petition for appointment of a water commissioner to dis- 
tribute decreed rights and the rights established pursuant to 
the SB 76 process. (85-5-101, MCA) 

b. The water commissioner must keep a daily record of the amounts 
of water distributed to each water user and file a monthly 
summary with the clerk of court. (85-5-107, MCA) 

c. Any person dissatisfied with the distribution of water by the 
water commissioner can file a complaint with the district 
court. (85-5-301, MCA) 

d. A hearing will be held and if found to be necessary, the judge 
will give the water commissioner proper instructions to 
distribute the water or he will appoint another commissioner. 
(85-5-301, MCA) 

e. A dissatisfied water user's action is a summary proceeding 
and the only inquiry that can be pursued is to determine 
whether the allocation of water was in accordance with the 
existing decree. (Allen v. Wampler, 143 Mont. 486, 392 P.2d 
82 (1964). 

f. So long as a party has all the water his necessity requires 
or his ditches will carry, it is immaterial that he has a right 
under decree or otherwise, to a sreater flow from the creek. 
(Whitcomb v. Helena Water Works, 151 Mont. 443, 448, 444 

P . 2 d  301 (1968) 

The Key element in future litigation: 

a. The determination of the extent an "existing right" will 
be protected under the Law as it existed prior to July 1, 1973. 




