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CHAPTER 1. | NTRODUCTI ON

The evolution of water law in Mntana since territorial
days in the |last century has been like the evol ution of
civilization: slow occasional spurts of progress, and
finally, rapid change that boggles the mnd of even an
ardent follower of the law In fact, during the decade of
the 1970's, changes were wought in Montana water |aw that
many water |aw and water resource professionals thought
impossible.l Not only was a permt and centralized filing
system adopted for the first tinme, but machi nery was set in
noti on that began the process of adjudicating prior water
rights, and a procedure was established to "reserve" water
that is unique in the nati on. 2

Coupl ed with recent radi cal changes in Montana's wat er
| aw have been increasi ng pressures on our water resources.
Potenti al energy devel opnment in the West, agricultural water
needs, an increasing popul ation, a growi ng recognition of
environnental and instream values, clainms by the federa
governnment and Indian tribes, and demands by downstream
states have all raised the specter of a nassive "water grab"
on Montana's nost val uabl e renewabl e resource. I ndeed, it

was largely as the result of such pressures that the water

1. E.g., See Heman, Waer Rights Under the Law of Montana, 10 Mont. L. Rev. 13, 23
(1949), wherein Mr. Howard I, Heman, then a practicing attorney in Choteau, Montana,
said, "A comprehensive water code waes introduced at the 1917 session of the Montana
Legislature, but failed of passage. It is doubtful that future attempts will be more
successful, for Montana has been the only state without such a code since 1919 and mey
prefer its decentralized system.” The comprehensive water code envisioned by Mr. Heman
was finally enacted in 1973.

2. Water Use Act of 1973, now codified in Title 85, Chapter 2, MmcA, as amended by
subsequent |egislation.




law in Montana was finally broucht into the 20th century. >

Eecause of the rapicd chrange in the |law, and the
pressures placed upon the water resources in the state, a
need has arisen, in the opinion of the author, for a
publ i cation which adequately explains the water |aw system
row in effect in Montana, and which is designed for use
primarily by professionals, including |awyers, engi neers,
hydrol ogi sts, and water rights specialists. It is
recogni zed that many authoritative and still hel pful sources
of information on Montana water | aw have been published in
the past, fromlaw review articles to panmphlets by the
Department of Natural Resources and Conservation (DNRC). 4
And, as of this witing, a know edgeable water |aw attorney
in Bozeman is in the process of publishing a nost useful
wat er | aw book oriented toward the "nonprofessional"--the
farnmer, rancher, and everyday water user.5 However, there
does not exist an up-to-date, conprehensive, |egal treatnent
of Montana water |aw for the water rights practitioner.
Thi s handbook attenpts to fill that void.

The aut hor has drawn upon his years of experience as a
state government lawyer/administrator specializing in
natural resource law and policy and hel ping fornulate the
recent evolution of water law in the state, and now as a

practicing attorney, in the conpletion of this handbook.

3. The author recognizes that there still exists a substantial number of groups
and individuals that don't share the view that Montana's water law has been modernized or
that change was even necessary. The author, nowever, maxss no apologies for his own
opinion on this subject.

4. Professor Al Stone at the University of Montana School of Lawv, who is probably
Montana's foremost authority on water law, has written several law review articles and
published other materials of considerable use to the practitioner. Most of these are
listed in the Sibliography.

5. Sabol, Water and Water Right: .- -== 7=3*=  vontana, (i progress.




Hopeful ly, this experience has provided a uni que know edge
and insight which will contribute to its useful ness and
val ue. A conscientious attenpt has been nade to present the
mat eri al contai ned herein as objectively as possi bl e; where
the author's opinion has intentionally crept in, it is so
st at ed.

The contents are arranged in such a nanner that one can
find out basically what one needs to know about a particul ar
subj ect by reading the applicable section or sections
wi t hout reading the entire handbook. References are nade to
ot her sections where necessary. Forms, statutes, rules,
etc., are provided in the back of the handbook for handy
ref erence. However, the author cautions that novices to
wat er | aw, and experienced professionals in complicated
situati ons, should check the "Table of Contents" to be sure
that all relevant material has been revi ened.

Thi s handbook will be used in conjunction with a water
|l aw sem nar sponsored by the State Bar of Montana in
M ssoul a on Oct ober 23, 1981. Sem nar participants were
asked to subnmit outlines of their presentations in readable
form for inclusion in the handbook--hence, the tab entitl ed
"Sem nar Qutlines."

Finally, a "Bibliography" of water law nmaterial is al so

inserted at the back of this handbook. The water |aw
practitioner should find this list useful in further
research on a particular subject. |In the author's opinion,

the seven-volume set by Clark entitled Waters and Water

Rights and published by the Allen “rmith Company IS now




the authoritative work on water law in general. In fact,
the format of this handbook substantially follows the format
of Clark's treatise to enable the water law practitioner to
readily find his broader, nore conprehensive treatment of a

wat er | aw subject.




CHAPTER 2.  THE APPRCPR ATI ON DOCTRI NE | N MONTANA

2. 1. Hi st ori cal Background and Statenment of the Doctrine

It is often said that, to understand the present, one
must first understand the past. This often trite statenment
cannot be closer to the truth than it is regarding
under st andi ng Mont ana' s present water |aw

As has been pointed out in "Chapter 1, |ntroduction,"”
Mont ana' s wat er | aw has undergone radi cal changes in recent
years. These changes will be discussed in detail throughout
t hi s handbook. However, the basic, underlying foundation
upon which Montana's water |aw rests renmmi ns unchanged.
Thi s foundation is known as the Appropriation Doctrine. The
basi c principles of the Doctrine still apply, even though
signi fi cant changes have been made in the procedure to
acquire a water right, change a water right, transfer a
wat er right, or adjudicate a water right; procedure has
changed, but not much of the substance. This fact nust be
kept in mnd, particularly when consi dering the adjudi cation
of water rights established before July 1, 1973 (herei nafter
called "pre-July 1, 1973, water rights"), which is discussed
i n Chapter 6.

There are essentially two systens of water |law in the
United States--the riparian system and the appropriation
system - both of which have their origins in common |law. The
riparian system or Riparfan Doctrine, never has applied in

Is

Mont ana, or at least it hasn't applied since 1865. ©

6. "The doctrine that the first appropriator of water for mining purposes is

5




However, it applies in varying degrees in neighboring
states, and therefore is nentioned to point out the contrast
to Montana's water | aw system

Under the Riparian Doctrine in its pure form only
owners of |land adjacent to a stream (hence, "riparian"
owners) can use water. All such | andowners share the water
regardl ess of when they first acquired the |and, their use
must be reasonable,7 and they each have an equal equal right

to the water.

On the other hand, the Appropriation Doctrine, also
called the Prior Appropriation Doctrine or the Col orado
Doctrine, recognizes the priority of water rights, or the
order in tinme in which they were originally acquired. In
wat er - short periods, appropriators having earlier or prior
(senior) rights can use the water first, before |ater
(junior) appropriators. In addition, the limt or quantity
of the appropriator's right depends upon the anmount of water

necessary for beneficial use, regardl ess of the ampunt of

water in the streamor other source. These concepts will be

di scussed in nore detail later in this Chapter.

entitled to the waters of a stream as against subsequent appropriators without material
interruption in the flow thereof, or in quantity or quality, is fully recognized.. ..and |
apply this doctrine to the case in hand.” Atchison v. Peterson, 1 Mont. 561, 569 (1892),
aff'd, 87 US 507 (1874). However, none of the parties in Atchison asserted riparian
rights to water, nor did they in any other Montana Supreme Court case until 1921 in
Mettler v. Ames Realty Co, 61 Mont., 152, 201 P. 702 (1921), when, after citing several
statutes enacted by the Legislature and previous court decisions which ruled out the
riparian doctrine in obiter dictum, the matter wes emphatically laid to rest as follows:
"Ouwr conclusion IS that the common-law doctrine of riparian rights has never prevailed in
Montana since the enactment of the Bannack statutes in 1865...." Mettler, at 170-71. The
practitioner must be careful not to confuse riparian water rights with other riparian
rights which do exist in Montana, such as rights to accretion, Rode v. Rollwitz, 60 Mont.
481, 199 P. 688 (1921), access, wharfage navigation, or recreation. See also
Confederated Salish & Kootenai Tribes v. Namen, 380 F. Supp. 452, aff'd, 534 f.2d 1376,
cert. denied, 429 US 929 (1976), which held that the riparian landowners on Flathead
Lake have a right of access to the lake, and the right to build docks to gain such
access.

7. See, e.g., Morris v. Bean, 146 F. 423, aff'd, 159 F. 651, 221 US 485 (1908) a

6




Water rights acquired under the Appropriation Doctrine
are sometimes referred to as "appropriative rights."
Appropriative rights are legally protected property rights,
and may be either inchoate or perfected. But appropriative
rights only give the holders thereof the right to use the
water, not ownership of the water. Thus, appropriative
rights are usufructuary in nature.8

It is commonly thought that the Appropriation Doctrine
has its origin in the frontier days of mining in the West.
This is only partly true. The early Spanish colonists in
the Southwest and the first Mormons in Utah independently
developed the rule or custom that the first person to use
water had the first right to use it again from thence
forward.' There is even some speculation that the Doctrine

originally developed centuries earlier in the Middle East.l0

However, the greatest impetus for the Doctrine came from
the customs developed by miners during the California gold
rush, who in turn may have acquired the same tradition; of
"mining freedom" from Germanic miners in the Middle Ages.
Whatever the actual origin of the Doctrine, it

represented a practical approach to orderly water use in the

early days of the West--it made no sense to require miners

federal court case involving water rights disputes between Montana and Wyoming
appropriators.

8. See, e.g., Allen v. Petrick, 69 Mont. 373, 222 P. 451 (1924) (appropriator does
not om water, but has right of owndership in itS use only); Brennan v. Jones, 101 Mont.
550, 55 P.2d 697 (1936) (same). See also Mont. Const. of 1972, art. IX, sec. 3(3), which
asserts ownership by the state of all surface, underground, flood, and atmospheric
waters. Even before the 1972 Constitution was adopted, the state already owned the
waters of the state. See Marks v. Hilger, 262 . 302 (1920); Mettler v. Ames Realty, 61
Mont. 152, 201 p. 702 (1921); Rock Creek Ditch & Flume Co. v. Miller, 93 Mont. 248, 17
P.2d 1074 (1933) (waters are publici juris).

9. 1 Clark, Waters and Water Rights, sec. 15.1 (1967).

10. Id.




and irrigators to own land along streans before they could
use water fromthem and it seened equitable to give the
first person putting the water to use a superior right to
that water. Eventually, the courts and Congress recogni zed
such custons, and they grew into the status of enforceable
| aw under our country's | egal system 11

Today, only the Appropriation Doctrine is applied by
ei ght states: Arizona, Col orado, |daho, Montana, Nevada, New
Mexi co, Utah, and Wonming. In all these states, there is a
cl ose rel ationshi p between the adoption of the Doctrine and
the origi nal devel opnent of those states through m ning.

2.2, The Effect of the Water Use Act of 1973 and O her
Statutes on the Doctri ne

Li ke the other seven Western states that apply the
Appropriation Doctrine, Montana has nodified the Doctrine in
its pure form Statutes governing the cal culation of the
priority date of a water right, which waters are subject to

n

appropriation, and the definition of "beneficial use," as
wel | as court decisions on the "duty" of water (the anpunt
of water necessary for a particular purpose), have all
af fected to one degree or another Montana's application of
the Doctrine. Al of these variations will be discussed in

detail later in this chapter.

11. Act of 1866, 14 Sat. 251, 30 U.S.C. sec. 5. This Act recognized the customs
and usages of the miners and confirmed appropriations of water on the public lands of the
Unites States. It was followed by the Desert Land Act of 1877 which provided that
settlers of Wetan lands could use water under the law of prior appropriation. 43
U.S.C. sec. 321; 19 Sat. 379




The Water Use Act of 1973, 12 whi ch basically
establi shes adm nistrative procedures for acquiring,
changi ng, and transferring water rights, has had sone effect
on the Doctrine. For exanple, the priority date of a water
right acquired by permt under the Act (with some
exceptions) is nowthe date an application for the pernmt is
received by the adm nistering agency, the Departnent of

13

Nat ur al Resources and Conservation. The Act al so expanded

the application of the Doctrine to waters not previously
subject to it. 14

Passage of this Act, however has not substantially
i npacted the Doctrine. If anything, the Water Use Act has
actually nade the Doctrine even nore inmportant because of
the water rights adjudication system established initially
in 1973 and subsequently nodified in 1979. Pre-July 1,

1973, water rights (terned "existing rights" by the Actt>

),
with some exceptions, must be clai med and adj udicated
t hrough a special systemof water courts. 16 |n addition,
the 1972 Montana Constitution provides that "[aJi1l1 existing
rights to the use of any waters for any useful or beneficial

pur pose are hereby recogni zed and confirned. .17

12. Title 85, Chapter 2, MCA.

13 B5-2-404(2), MCA. See sec. 2.7. of this handbook for a detailed discussion.

14. 84-2-102(14), MCA, See secs. 2.3. and 3.2.2.2. of this handbook for a detailed
discussion.

15. 85-2-102(7), MCA.

16. See Chapter 6 for a comprehensive explanation of the new adjudication system.

17. Mont. Const. of 1972, art. IX, 3(1). See sec. 6.3. herein for a discussion of
the possible effect of this provision on unclaimed pre-July 1, 1973, rights.

9




Therefore, it is readily apparent that the Doctrine is
not only alive and well, but has been given a new vigor. 18
Pre-July 1, 1973, water rights cannot be cl ai med and
adj udi cat ed under the Water Use Act, and they cannot be
"recogni zed and confirmed" under the Constitution, unless
the nature of those rights is known--and their nature cannot
be known unless the Appropriation Doctrine and its
variations in Muntana are thoroughly understood.

The remai nder of this chapter is devoted to a
description of the various aspects and ram fications of the

Doctrine in Mntana.

2.3. Waters Subject to Appropriation

Per haps one of the nobst confusing areas of water lawis
determ ning what waters are subject to appropriation, i.e.,
fromwhat waters an appropriator can acquire water rights.
Litigation in this area has abounded over the years, and the
result has been unscientific and artificial distinctions
dividing water into different classes, sone of which can be
appropriated through water rights, and others which cannot.
Different rul es have been applied to surface waters, waters
in a watercourse, ground waters, diffused surface waters,
percol ati ng waters, seepage, drai nage, and waste waters,
return flow,and flood waters. The Water Use Act now largely
abol i shes these distinctions regarding the acquisition of

new wat er rights, but they remain concerning water rights

18. Jne noted water law autnorits states that “altrnougs the 1972 water Jse Act
repealed most of the existing statutss ant ~uc™ of (~e orilc fase .aw, paradoxically, it
made that pre-1973 law more ismportart, mcre surrent, arc —ore active than ever." Stone,
Selected aspects of Montana Water _aw, =. . ~° Zreface 3737,




with priority dates before July 1, 1973 (existing rights).
An understanding of the old distinctions is important
because Appropriation Doctrine |aw applies only to waters
whi ch are "appropriable," and only uses of appropriable
water are protected as existing rights under the new
adj udi cati on system

2.3.1. Surface Waters

The term "surface waters" is often m sused and abused
in water law. Unless qualified, the termusually neans all
sources of water on the surface of the earth, as

di stingui shed fromground waters, or waters which are found

beneath the earth's surface. D ffused surface water and, in
nmost cases, seenage, drainage, and waste waters, return
flow, and fiood waters {liscussed in secs. 2.3.3. and 2.3.5
through 2.3.7., infra) are also surface waters under this
definition, but they are |listed separately herein because
many people think of them as separate categories of water
di stinct fromsurface water. =

I n general, until July 1, 1973, the effective date of
t he Water Use Act, one could acquire water rights only to
surface waters which were part of a natural "watercourse.”
This result stemmed from early court cases which, in the
opi ni on of the author, confused tort law with water rights
| aw. Tort law, or the |law of obstruction, provided that
liability would be incurred for damages caused by buil di ng
an obstruction in a watercourse, but not from buil ding an

obstruction outside of a watercourse to protect one's




property by repelling water onto another's property.19
Wat ers whi ch had not yet reached a a watercourse were
call ed vagrant surface waters, or diffused surface water.
This distinctionwas then applied to water rights |law by the
court's holding that water could be appropriated under the
Appropriation Doctrine only if it came from a
wat er cour se. 29

Defining a watercourse al so becane the subj ect of nmuch

litigation. |In popham V. Holl oran, probably the |eading

case on the subject in Montana, the court said that a
wat er course is:"

'"a living streamwith defined banks and channel,

not necessairly running at all tines, but fed from

ot her and nore pernanent sources than nmere surface

water' [citing LeMunyon, n. 193, which channel may

at times be dry, so long as, to the casual gl ance,

it bears the unm stakable i npress of the frequent

action of water which has flowed through it from

ti me immemorial.Z?l
Not e that the court referred to "nere surface water" as
though this is water which is not part of a watercourse. |n
Mont ana, then, until July 1, 1973, water rights to waters on
the surface of the earth could be acquired under the
Appropriation Doctrine only by appropriation of watercourse
wat ers, not other surface waters.

The Water Use Act of 1973 changed all this by adopting

a definition of water so broad that it covers al npst any

19. See, e.g., Fordham v. Northern Pacific Ry. Co., 30 Mont. 421, 76 P. 1040 (1904);
LeMunyon V. Gallatin Valley Ry. Co., 60 Mont., 517, 199 P. 915 (1921); Tillinger v.
Frisbie, 138 Mont. 60, 353 P.2d 645 (1960).

20. Popham V. Holloran, 84 Mont, 4@ 275 P. 1099 (1929).

21. Id. at 450.

12
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wat er found on the surface or in the ground. 22 Eor
a nore thorough discussion, see sec. 3.2.2.2., infra.

2.3.2. Ground Waters

In the early days of the development of the
Appropri ation Doctrine, no mention was made of ground
wat ers, or waters which are found beneath the earth's
surface. Eventual ly, the courts anal ogi zed subterranean
streans to surface fl ows and applied the Doctrine to that
source of water as well; however, a different rule was
applied to "percolating" waters, discussed nore fully in
sec. 2.3.4., infra.

Ryan v. Quinlan was the first case in Montana

announci ng that the Doctrine applied to ground waters, but
only to subsurface water "flowing in defined channels

reasonabl y ascertai nabl e. w23

There was no presumption
that any subsurface water, in whatever formit was found,
was tributary to any stream (and therefore subject to
appropriation); in fact, all underground water was presumed
to be percolating water, and in order to take underground
wat er out of the rules governing percolating water, it had
to be shown that underground water flowed underground in a
permanent, defined, and known channei.?? as one can
i mgi ne, this burden was as substantial one, even with

moder n hydrol ogi cal techni ques. 25

2 85-2-102(14), MCA.

23 Ryan v. Quinlan, 45 Mont. 521, 533, 124 P. 512 (1912).

24. 1d.; McGowan V. US, 206 F. Supp. 439 (D. Mont. 1962).

25. See Perkins v, Kramer; 148 Mont. 355, 423 P.2p 587 {1986}, in which Perkins was
unable t 0 prove that he was appropriating appropriable groundwater by collecting
appropriable surface water in potholes, and then intercepting the water percolating from
the potholes in drain ditches located lower. The court said Perkins had not met the
burden of oroving that the water intercepted by the drain ditches came from the potholes.
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In 1961 the | egislature enacted the state's first
ground-wat er code, providing a filing and notice system for
declaring and acquiring water rights to "ground wat er . 26
"Ground water" was defined to mean "any fresh water under
the surface of the | and" [enphasis added], and fresh water
was defined to be "water fit for donestic, |livestock or

agricul tural use. "27

Apparently, then, begi nning on January
1, 1962 (the effective date of the ground water code), one
could acquire water rights to any kind of ground waters,
whet her or not flowing in defined channels, so |long as the
water was fit for donmestic, livestock, or agricultural

28
use.

However, there have been no judicial determ nations
to date on the subject.

The 1961 ground-water code al so provided that "the
application of ground water to a beneficial use prior to
January 1, 1962 is hereby recognized as a water right. .29
Literally interpreted, this neans that uses of ground water
which didn't flow in defined channels, and therefore didn't
acquire the status of water rights (e.g., the Perkins case,
n. 25), suddenly becane retroactive water rights. Thi s
could hardly have been the result intended. Such an
enact nent woul d probably be unconstitutional since it would

retroactively insert new water rights in with previously

valid water rights, thereby adversely affecting the priority

26. 89-2911 et seq., RCM. 1947; remnants remain in 85-2-501 et seq., MCA.

27. 89-2911(a), RCY. 1547; see current definition in 85-2-501(3), MCA.

28. Does this man that "unfit" or unfresh water could not be appropriated? The
answer seems to be that it could be appropriated, out one couldn't acquire a water right
to it--an interesting result. For a discussion of the legal requirements to file on new
appropriations of fresh grounc water after January i, 1962, see sec. 2.5.1.2.4.

89-2912, R.C.M. 1547,
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status of those rights and constituting an unconstitutional
taking of property without due process of | aw.
Nevert hel ess, the quoted statute presents an interesting

probl em t hat soneday shoul d be addressed.

As with surface water, the 1973 Water Use Act has

probably settled the issue of what ground waters are now

subj ect to appropriation by providing that water is "all

wat er of the state, surface and subsurface, regardl ess of

its character or manner of occurrence, including but not

w30

limted to geothermal water.... For a thorough

di scussi on, see sec. 3.2.2.2., infra.

PRACTI CE NOTE: There are situations in which an
appropriation of water from the ground is actually an
appropriation of surface water. Typical exanples are wells
or pits located al ong | akes and streans where the water
seeps fromthose sources. Because different rules and | aws
apply to surface water and ground water, the practitioner
should be fam liar with the hydrol ogy of the area in
quest i on.

2.3.3. Di f fused Surface Water

As discussed in sec. 2.3. 1., supra, diffused surface
wat ers were not subject to appropriation under the
Appropriation Doctrine until the Water Use Act of 1973 was
enact ed (or perhaps not until 1977--see discussion bel ow).
Di ffused surface waters are defined as waters of short-1lived
flows and that "are spread over the ground and not
concentrated or confined in channel flows of | egal
wat er courses nor yet concentrated or confined in bodies of
water confornming to the definition of |akes or ponds." They

ar e:

30.  85-2-102(14), MCA,
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wat ers which, in their natural state, occur on the
surface of the earth in places other than water-
courses or |akes or ponds. The diffused surface
waters nay originate fromany natural source. They
may be flow ng, vagrantly over broad | ateral areas
or, occasionally for brief periods, in natural
depressions, or they may be standing in bogs or

mar shes. 31

In effect, diffused surface waters under Montana case |aw
are any surface waters which haven't reached a wat ercour se.
In addition, under prior |aw diffused surface waters were
owned by the | andowner upon whose | and they occurred. 32

The rule that one could not acquire a water right to
di ffused waters can lead to unfair results, and creates
vexing | egal problens for the practitioner. For exanple, it
is the common practice in Montana, particularly in some
areas of the eastern part of the state, for farnmers and
ranchers to build short rows of dikes across their fields to
capture snowmelt and rainfall (commonly called "free flow
irrigation systems" or "spreader dikes"). Furrowi ng
acconpl i shes the sane result. Under the | aw pertaining
before the Water Use Act, such systens captured diffused
surface waters, and therefore no water rights could be
acquired. This neant that soneone uphill could put in a

simlar dike and intercept the snowmelt and runoff, thereby

31. Doney v. Beatty, 124 Mont. 41, 51, 220 P.2d 77 (1950). (So far as the author can
ascertain, the appellant in this case is no relation.)
32. Rock Oreek Ditch & Flume Co. v. Miller, 93 Mont. 248, 17 p.2d 1074 (1933).
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adversely affecting the downhill uses. Or, as happened in

Doney v. Beatty, n. 31, a user of diffused surface waters

coul d adversely affect a downstream appropri ator who had a
senior water right froma watercourse into which the
di ffused waters would normal ly fl ow.

When the Water Use Act was enacted in 1973, it was
t hought that anyone desiring to appropriate diffused surface
wat ers thereafter could do so by obtaining a permt fromthe
Depart ment of Natural Resources and Conservation, since
appropriable waters were defined to include "all water of
the state, surface and subsurface, regardless of its
character or manner of occurrence.. ..>> The Bureau of Land
Managenent, however, took the position that diffused surface
waters were still not subject to appropriation under the
water rights |laws and conmenced constructing several
reservoirs on BLM managed | ands wi t hout obtaining permts
from the Departnent. In some cases, these reservoirs
adversely affected downstream appropriators. The Depart nment
t hereupon in 1977 obtained fromthe | egislature an anendnent
to the statute which expressly included diffused surface
wat ers as appropriabl e waters. 4
PRACTI CE NOTE: The most difficult question to address under
the diffused surface water rule is deterni ning what to do

under the Water Use Act, in respect to adjudication of
pre-July 1, 1973, water rights (see Chapter 6) and acquiring

33.  89-867(1), RCM. 1947, before amended in 1977.

34 Including diffused surface waters as appropriable waters, whether in 1973 or
1977, when they weren't previously, raises the interesting question of whether such a law
my be unconstitutional as a taking of property without due process of law, since prior
to 1973¢or 1977, whichever the case may be) diffused surface waters were the property of
the surface landowner. The author is of the opinion that such would not be the case,
since the statute only operates prospectively, and it is doubtful that a landowner could
own waters which haven't even yet occurred on his land; ownership would attach only at
the instant the diffused surface waters occur.

17




a new water right. Shoul?! uses of dLffused wWater be clained
as water rights? Technically, they are rida water rights, as
di scussed. Therefore, should one try to acquire a permtted
right under the Act from the Departnent? The author is of
the opinion that, as soon as the practitioner becones aware
of a situation as described herein, he should advise the
client to claima water right under the adjudication system
(assum ng the deadline hasn't passed--set for January 1,
1982, as of the date of this writing), and also to
i medi ately make application for a permit (see Chapter 3},
but to request that the Department delay processing the
application until the status of the claimis determ ned by
the water court. In this way, if the water court determines
that the claimis invalid, the claimant will at |east have
an application pending for a new water right with a priority
date as of the date of the application.

2.3. 4. Percol ati ng Waters

Percol ating waters were apparently not subject to
appropriation under the Appropriation Doctrine either, at
| east for many decades. This rule was first announced in
Montana in the Ryan case. >3 Percol ating waters are the
subsurface counterpart of diffused surface waters, and are
ground waters which are not flowing "in defined under ground
channel s reasonably ascertainable.“36 Then in 1966, in

Perkins V. Kramer,37 the court seemed to judicially

di sapprove the rule by stating that the appropriation of
wat ers percolating from potholes would result in a
protectible water right; but this result was contingent upon
t he appropriator proving that the percolating waters
actually reached the source of appropriation, which he

coul dn't do.38 A federal court case, McGowan v. United
39

States, provided further confusion.

35. Ryan v. Quinlan, 45 Mont. 521, 124 P.S512 ,19123.

36. Id. at 533.

7. Perkins v. Kramer. 148 Mont. 355. 423 #.2d 587 (1366},

38. See n. 25, supra.

39. 206 F. Supp. 439 (0, Mont. 19623, See 24 Moot Rev. 89 (9637 for an
analysis of this case, arguing that McGowar ~isinterprat2a Mo £3rs 3w
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As stated in sec. 2.3.2., supra, the ground-water code
of 1961 probably abolished the percolating waters rule in
Mont ana and opened such waters for acquisition of water
rights, at least as to "fresh" waters. The Water Use Act
quite clearly abolished the rule by providing that
subsurface water, "regardless of its character or nmnner of
occurrence," is appropriable water to which rights can be
acquired.40

PRACTI CE NOTE: The practitioner will need to address the
sane legal problenms in dealing with percol ating waters as
with diffused surface waters. See PRACTI CE NOTE at sec.
2.3.3., supra.. In fact, the problenms my be even nore
acute, since it is at |east arguable that one could have
acquired water rights to percol ati ng waters under the prior
law, given a proper factual situation (that the percol ating
wat ers physically reached or would have reached the source
of appropriation). But note that not all ground- water
rights are required to be clainmed in the adjudi cati on system
(see sec. 6.2. , infra), or permtted under the permt system

rrd
5.,

(see sec. 2.1.1. infra).

2.3.5. Seepage, Drai nage, and Waste Waters

Seepage, drainage, and waste waters are sometimes
treated differently from other classes of waters, and
therefore are treated separately herein. In 1921, the
Mont ana | egi sl ature anmended prior statutory water | aw by
specifically providing that "an appropriator may i nmpound
fl ood, seepage, and waste waters in a reservoir and thereby

wdl

appropri ate the sane. Popham v. Holl oran held that,

before this amendnent was made, no right could be acquired
to such waters as agai nst the owner who sought to recapture
them but, having passed beyond control of the owner, they

becane abandoned property and could be taken up and used by

40, 85-2-102(14), MCA.
41,  89-101, RCM. 1947, repealed by the Water Use Act.
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the person first in the field. However, such waters could
be appropriated only when they reached a watercourse or a

drain ditch.42

The right to appropriate seepage and waste
waters froma watercourse or drain ditch was not entirely
wi thout its problens, because the creator of the seepage or
wast e water could not be required to continue operating his
system so that such waters would al ways be furnished. 43
Theref ore, an appropriator of waste or seepage water from a
wat ercourse or drain ditch took the risk that his supply
m ght be cut off in the future.

Today, seepage, drai nage, and waste waters are clearly
subject to appropriation under the Water Use Act. And, the
technicality that they could be appropriated only froma
wat ercourse or drain ditch has, in the opinion of the
aut hor, been abolished, thereby enabling a potential
appropriator to construct his own nmeans of collecting such
waters. However, as in the past, the acquisition of a right
to such waters is only good as agai nst a junior appropriator
of the sane water: the creator of such waters cannot be

conpel I ed to continue furnishing them 44

2.3.6. Ret urn Fl ow

Return flow, |ike seepage and waste waters, is unused

42. 84 Mont. 442, 275 P. 1099 (1929). Wills v. Morris, 100 Mont. 514, 50 P.2d 862
(1935). See sec, 23.1. for adiscussion of the term "watercourse.” See also Woodward
V. Perkins, 116 Mont. 46, 147 P.2d 1016 (1944), which held that seepage water along the
bed of a stream belongs to the stream and mey be appropriated.

43, Popham v. Holloran, 84 Mont. 442, 275 P. 1099 (1929); Newton v. Weiler, 87 Mornt.
164, 286 P. 133 (1930); O'Hare v. Johnson, 116 Mont. 410, 153 P.2d 888 (1945).

44. In fact, waste of waters is row statutorily discouraged in 85-2-114, MCA, under
which the Department can request court orders to prevent waste. "Waste" is defined as
the "unreasonable ioss of water through the design or negligent operation of an
appropriation or water distribution facility or the application of water to anything but
a beneficial use.™ 85-2-102(13), MCA.
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wat er that has noved through a water distribution system and
has returned to the source of supply. However, return flow
is sonetimes thought of separately because, in the case of
consunmptive uses of water, it is water to which the
appropriator who releases it nay not have acquired a water
right, in contrast to seepage and waste waters. I n
nonconsunpti ve cases, though, such as hydropower generation
or placer mning, the appropriator does acquire a right to
the wat er which is returned.

Return flow to which no consunptive water rights have
been acquired is subject to appropriation under the
Appropriation Doctrine; return flow from nonconsunptive

wat er rights nay al so be reappropriated.45

Under the prior
| aw, however, as with seepage and waste water, return flow
had t o reach a watercourse before it could be appropri at ed.
Today, the sanme rules of |aw apply, except that, in the
opi ni on of the author, appropriation froma watercourse is
no | onger required.

Application of the lawon return flowis nore difficult
than it would seem This is nbstly because of the problem
of determ ning when water is return flow and when it isn't,
or, in other words, when it is already appropriated. 1In the
case of consunptive uses, if the water returned is actually
part of the appropriator's original water right, but not yet

used, or used previously and then not used for a period of

time wi t hout abandonnment, such appropriator nmay recapture

45. Ader Qulch Consol. Mining Co. v. Hayes, 6 Mont. 31, 9 P. 581 (1886); Gassert V.
Noyes, 18 Mont. 216, 44 P. 959 (1896); Head v. Hale, 38 Mont. 302, 100 p. 222 (1909).
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—he return flow and put it to beneficial use. 46 Thi s, of

course, |leads one into questions of due diligence and
abandonnment, discussed in secs. 2.5.1.2.1., 2.10.1. and
2.6.2.1. respectively, infra. If the water is not part of
the original appropriation, then, of course, it is avail able
for appropriation by others.

Anot her common probl em ari ses today when a farner or
rancher desires to convert froma flood irrigation systemto
a sprinkler system expand the acreage irrigated, but divert
t he sane anpunt of water. In many cases, such conversion
will reduce or elimnate the return fl ow. If so, the
appropriator nmay be proposing to consune nore water than he
is entitled to under his water right. I n such cases, a
permt must be obtained fromthe Department for the
i ncreased anmount. 47

2.3.7. Fl ood Waters

W t hout any doubt, flood waters are subject to
appropriation under the same rules as ordinary surface

wat er s. 48

Nevertheless, it is commonly thought that flood
wat ers could not or cannot be appropriated, or that
different rules apply to the appropriation of fl ood waters.
Perhaps this m sconception traces back to Quigley v.
Ml ntosh, a case which expressly held that flood waters were

subj ect to appropriation on adjudicated streanms, but which

46. Conrow v. Huffine, 48 Mont. 437, 138 P. 1094 (1914); Quigley v. Mclntosh, 110
Mont. 495, 103 P.2d 1067 (1940).

47. The Department holds this same view. In fact, the Department has in the past
taken a rather conservative position and advised appropriators in this situation to apply
for permits in most cases, even when the appropriators probably had water rights
sufficient for what they wanted to do. Note, however, that even when no permit is
required, approval of a change in water right might be. See sec. 2.9. and Chapter 4
herein.

48. Federal Land Bank v. Morris, 112 Mont. 445, 116 P.2d 1007 (1941). See sec.
2.3.1. for a discussion of the rules governing the appropriation of surface waters.
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nay have been interpreted erronecusly 49 The my+h should
now be put to rest

Originally, of course, flood wuters which had not
reached a watercourse were not appropriable, receiving the
same treatment and subject to the same rules as diffused
surface waters, seepage, drai nage, and waste water, and

50

return flow. Today that requirenent is abolished.

2.4 Uses for Wiich Water Appropri ated

Under the Appropriation Doctrine the beneficial use of
water is the basis, neasure, and |limt of a water right.
Or, put another way, water can be appropriated only for a

beneficial use.>!

The term "beneficial use" is op-
erational--that is, it nust be applied to each situation on
a case- by-case basis. Cenerally, though, a beneficial use
is any use of water which has positive benefits to the
appropriator, and, over the years, statutes and COUI’tS— have
defi ned what uses are beneficial. Today, al nbost any use is
beneficial, although there may still be uses which are not.
See sec. 2.4.5., infra.

Ot her aspects of beneficial use are also discussed
herein, including the concept of "duty," or the amount of
wat er necessary for a particul ar purpose. See sec. 2.4.2.
And, a distinction nmust be drawn between diversionary and

nondiversionary uses, discussed in gecs. 2.4.3. and 2.4.4.

In sonme situations, some uses Of water are "preferred" over

49. Quigley v. vclIntosh, 83 Mont. 133, 290 P. 266 (1930). The appropriation of flood
waters on adjudicated Streams was, of course, governed by a special procedure, discussed
at sec. 2.6.5.

50. Pgpham v. Hollorar, 24 Mont 44z, 275 P. 1099 {(1929).

5'.  Toohey v. Campbeli, 24 Mont %, 40 ®, 396 [1900); 0Oscarson v. Norton, 39 F.2d
&10 (1930).
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ot hers, discussed in sec. 2.4.6. Finally, the uses of water
for storage and for sale and | ease are discussed in secs.
2.4.7. and 2.4.8.

2.4. 1. Beneficial Use as the Basis, Measure, and
Limt of the R ght

An essential elenment of a water right under the
Appropriation Doctrine is that the use of water nust be for
a beneficial purpose. Mntana first adopted this concept in
the statutes in 1885, although it was part of the comon | aw

52 It is often said that beneficial use is the

bef ore then.
basis, measure, and linmt of an appropriative water right.
This neans that the water right is limted by the anount of
wat er that can be used beneficially. An Appropriation
Doctrine water right therefore has an upper linmit in termns
of quantity of water that nay be used. And, of course, the
pur pose of the use nust al ways be beneficial .

Det erm ni ng whether or not a particular use of water is
beneficial is not difficult--practically any use is. The
aut hor has been unable to find any cases in Montana, court
or administrative, in which a particular use has been

determined not to be beneficial.>? However, some have

occurred in other jurisdictions, discussed at sec. 2.4.5.,

52. 89-802, RCM. 1947, nw repealed. For current law, see 85-2-301 MCA, wherein
»[a) person may only, appropriate water for a beneficial use.” "Beneficial use" is
defined at 85-2-102(2), MCA.

53. But see Power v. Switzer, 21 Mont. 523, 55 P. 32 (1898), holding that allowing
waste waters fran a domestic use to irrigate a hay field was not beneficial, because the
appropriator didn't intend to irrigate the hay field when he originally made his
appropriation. See also Tochey v. Campbell, 24 Mont. 13, 60 P. 396 (1900), which held
that the use of water for timber raising was mt a beneficial use, since the federal law
didn't authorize raising timber on the land in question, and therefore the appropriator
couldn't have legally intended such use. For cases holding that a use was beneficial,
e Sayre v. Johnson, 33 Mont. 15, 81 P. 389 (1905), and State ex rel. Silve v. District
Court of Tenth Judicial Dist. in and for Judith Basin County, 105 Mont. 106, 69 P. 2d 972
(1937), both holding that irrigation of pasture land to increase the growth of grass was
beneficial.
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infra. Under today's law, a use is beneficial if it is a
"use of water for the benefit of the appropriator, other
persons, Or the public, including but not [imted to
agricultural (including stock water), domestic, fish and
wildlife, industrial, irrigation, mning, municipal, power,
and recreational uses. ">* It is difficult to i magi ne any
use of water under this definition that wouldn't be

beneficial.55

The nore difficult problem then, in dealing with the
concept of beneficial use is determ ning the quantity of
wat ers attached to an appropriative water right. In
Mont ana, perhaps nmore so than in any other Appropriation
Doctrine state, there are all kinds or types of water

rights, derived in various ways. See sec. 2.5., infra. But

in all cases, these types of water rights are all limted by
t he ampbunt of water needed and/or used for beneficial use.
This is true even if the right, on paper, states a higher
amount, and even if decr eed. 56

There are several rules to remenber when quantifying a
water right by beneficial use, as follows:

(1) The right is linmted to the capacity of the

appropriation facilities, even though the

5. 85-2-102(2), =0A,

% But see 85-2-104, MCA, which expressly states that the use of water for the
slurry transport of coal 1S not a beneficial use.

56. See, e.g., Irion v. Hyde, 107 Mont. 84, 8l P.2d 353 (1938), which held that the
right of an appropriator myy Mt be measured entirely by what wes claimed in a notice of
appropriation, but must be measured by beneficial use over reasonable periods; Quigley v.
McIntosh, 110 Mont. 495, 103 P.2d 1067 (1940), which limited decreed rights to the amount
of water used at the tine of the decree, even though this amount wes less than provided
in the original decree; and Tucker V. Missoula Light & Water Co.,, 77 Mont. 91, 250 P, 11
(1926), which limited a decreed right to ditch capacity.
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appropriator mght need m)re;57

(2) If the appropriator, after due diligence,
actually uses less than the facilities will
acconmmodate, then the right is measured by
t he amount actually used;58

(3) The anobunt actually wused is limted to the
anmount reasonably necessary (this concept is
call ed "duty"--see sec. 2.4.2., igfgg):sg

(4) Theright is limted by the appropriator's
original intent, which may be deterni ned
fromthe anount clained by a notice of ap-

propriation or adjudicated in a decree;60
and

(5) The water can be used only during the period
of actual need, and then only within the
periods of time established by the origina

appropriation.61

57. See, e.g., Carron v. Wood, 10 Mont. 500, 26 P. 388 (1891) (headgate capacity);
Conrow v. Huffine, 48 Mont. 437, 138 P. 1094 (1914) (ditch capacity); Galahan V. Lewis,
'105 Mont. 294, 72 P.2d 1018 (1937) (ditch capacity); Gilcrest v. Bowen, 95 Mont. 44, 24
P.2d 141 (1933) (facilities); Holmstrom Land Co, V. Meagher County Newlan Creek Water
Dist., _ Mont.__, 36 St. Rep. 1403, 605 P.2d 1060 (1979) (capacity of diversion point);
Whest v. Cameron,64 Mont. 494, 210 P. 761 (1922) (ditch capacity). See also 89-811,
RCM. 1947, repealed.

58. See, e.g., Conrow and Wheat, supra, n. 57; Federal Land Bank v. Morris, 112
Mont. 445, 116 P.2d 1007 (1941); Spaulding v. Stone, 46 Mont. 483, 129 P. 327 (1913).

59. See, e.g., Den v. Tanner, 60 F.2d 626 (D. Mont. 1932); Allen v. Petrlck, 69
Mont, 373, 222 P. 451 (1924); Conrow, supra, n. 57.

60. See, e.g., Allen, id. (right limited to amunt claimed); Bailey v. Tintinger, 45
Mont. 154, 122 P. 575 (1912) (intent); Smith v. Duff, 39 Mont. 382, 102 P. 984 (1909)
(intent); Marks v. Hilger, 262 F 302 (1920) (decree).

61. See, e.g., Dern, supra, n. 59; (appropriator not entitled to appropriate water
at all times to maintain we ditches so water would flow during storms); Quigley V.
McIntosh, 110 Mont. 495, 103 P.2d 1067 (1940) (appropriator not entitled by decreed right
to absolutely uninterrupted flow at all hours or days); Galiger v. McNulty, 80 Mont, 339,
260 P, 401 (1927) (evidence deemed sufficient to establish a right to appropriate only on
certain dates); Smith v. Duff, 39 Mont. 382, 102 P, 984 (1909) (mining right can't be
changed to use for irrigation exercised at different periods).
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To state the application of these rules more simply, the
quantity of water attached to a water right is limited in
time and volume by the capacity of the appropriation
facilities, actual use, actual need, or original intent,
whichever i s less.

Today, in the author's opinion, these rules are still
firmly entrenched in our water law system. Under the Water
Use Act, a permit must nrov be obtained in most cases for new
water rights. A permit, however, only gives the permittee
an inchoate right, a right which must still be perfected
according to the terms of the permit. Once it is perfected,
the appropriator is issued a Certificate of Water Right.62
The rules discussed above will be applied when the
Department of Naturual Resources issues the permit and
certificate.

2.4.2. Duty of Water

"Duty of water" is the term used to describe the amount
of water needed for a particular beneficial use. The higher
the duty, the less water is needed. Obviously, the duty of
water will vary from location to location, and will depend
on several circumstances, including soil conditions, method
of conveyance, topography, and climate. The general purpose
of the rule of duty of water is to promote effective
utilization and conservation of water, while at the same
time reasonably accomplishing the purpose of use of the
water.

I n Montana the court has adopted a rule of thumb that

A certificate will not actually be issued for permitted appropriations until
after the adjudication of existing water rights has been completed. 85-2-315(2), MCA.
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one nminer's inch of water per acre is about right for

irrigation purposes. 63

But this standard nay be varied
wher e the evidence shows that different anounts are needed.
In fact, in several instances the court has been nore
generous.64 The systemof irrigation in common use in the
locality, if reasonable and proper under existing
conditions, is to be taken as the real standard, although a

nmor e economni cal method m ght be adopt ed. As the Supreme

Court has said: "Enmphasis should be placed upon econony of
use. But economy should not be insisted upon to such an
extent as to inperil success. n66

There are no statutory standards of duty in Montana,
al though there are in many states. The Department, however,
nmay set such standards inthe permts it issues,®’ and the
wat er courts nust in effect adopt duty standards when they
adj udi cate existing rights under the adjudi cation system 68
In addition, "waste" of water is discouraged. 69

2.4.3. Di versi onary Uses

D versionary uses of water are uses resulting fromsone

man- nade di version of the water fromthe source of supply.
At the beginning of the Appropriation Doctrine and through

t he decades thereafter, a physical diversion or inmpoundnent

63. Conrow v. Huffine, 48 Mont. 437, 138 P. 1094 (1914).

64, See, e.q., Allen v. Petrick, 69 Wart. 373, 222 P. 451 (1924); Boehler v, Boyer,
72 wWortt, 472, 234 P. 1086 (1925) (two miner's inches in rocky and gravelly soil); worden
V. Alexsnder, 108 Mont. 208, %0 P.2d 160 (1939).

65. Worden, id.

66. |d. at 380.

&7. 82-2-312, MCA.

68  See Appendix Cc, the Preliminary Decree of existing water rights in the Powder
River basin, which adopts standards of duty for that basin (1.5 acre-feet per 100 head of
cattle per year, .75 acre-feet per acre for free flow irrigation systems that do not
provide tor ponding, and 1.5 acre-feet per acre per calendar year for rater spreading
systems that allow for ponded coverage).

69. 85-2-114, MCA; 82-2-312, MCA.
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of the water was required in order for one to acquire a
water right. The sane seened to be true in Montana. 70 The
reason for this rule is probably traceable to the noti on of
capture, enphasized in the early |aw n

One case in Mntana, Paradi se Rainbow v. Fish and Gane

Conmi ssion, decided in 1966 before the Water Use Act was
enacted, intimated that it mght be possible under the
proper set of facts for the public to have acquired an
"instream water right for recreational use of the Water.72
In fact, one noted authority questi ons whether it was ever
true that, to obtain a water right, there must be a

73

diversion. I ndeed, hydropower generation is certainly a

recogni zed use of water (which my involve a man- made
facility, but not a diversion). And, cattle drinking
straight froma stream has been recogni zed in Nevada as a
valid right.74 Therefore, it would seemthat whet her or not

a diversionwas required is still an unsettled question in

Mont ana.

Wiet her or not a diversion is required under the new
law(Water Use Act) is also unsettled. The Act seens to
contenplate a diversion when it provides that a person may
not appropriate water except as provided in the Act, 75 and

defines "appropriate" to nean "divert, inpound, or w thdraw

70. See, e.g., Murray v. Tingley, 20 Mont. 260, 50 P. 723 (1897); Warren v. Senecal,
71 Mont. 210, 228 P. 71 (1924); Wheat v. Cameron, 64 Mont. 494, 210 P. 761 (1922);
Sherlock v. Greaves, 106 Mont. 206, 76 P.2d 87 (1938); 89-810, RCM. 1947,

71. 5 Clark, Waters and Water Rights, sec. 409.2 (1972).

72. 148 Mont. 412, 421 p.2d 717 (1966).

73. Stone, Legal Background on Recreational Use of Montana Waters, 32 Mont. L. Rev.
1, 13 (1971).

74. Steptoe Live Stock co. v. Gulley, 53 Nev. 163, 295 P. 772 (1931).

75.  85-2-301, MCA.
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(including by stock for stock water) a quantity of
water.. ..» '® And, the Departnment of Natural Resources
and Conservation has interpreted the Act in this manner. On
t he other hand, the Act was intended to carry forward
exi sting |l aw except where expressly anmended, and existing
| aw, as discussed above, may have allowed for
nondi versionary water rights. It should also be noted that
instream uses are expressly provided for in the case of
reservations of water by subdivi sions of governr’ns-nt.77

2.4.4., Instream Uses

As noted in sec. 2.4.3., supra, Appropriation Doctrine
| aw seens to require a diversion of water for one to obtain
a water right. But, as also noted, sone already recognized
uses, such as hydropower generation, are someti mes
nondi ver si onary, although still usually devel oped (such as
by inmpoundnent). And, if Mntana foll ows Nevada precedent,
stock watering directly froma streamwi || be recogni zed as

a valid water right. 8

Under today's |law, political subdivisions of the state

and state and federal agencies can acquire instream water
rights through water reservations. 79 The statutes are not

entirely clear regardi ngwhet her pr'ivate instream ri ghts can
be acquired. See discussion at sec., 2.4.3., supra.

PRACTI CE NOTE: 1Instream stock-water uses may be clai ned as
valid water rights under the adjudication system now in
progress. See Chapter 6. However, instream Stock-water
uses are exenpt fromthe adjudication system.80

-y

76.  85-2-102(1), MCA.

77. 85-2-316, MCA, See sec. 3.2.2.7. for detailed discussion.
78. Steptoe, supra, n. 74

79. Supra, n. 77.

80. B5-2-222, MCA,
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2.4.5. Nonbenefi ci al Uses

No Montana court cases or admnistrative decisions have
been found by the author which have determ ned that a
particul ar use of water, per_se, was not beneficial. Two
cases held uses not to be beneficial because the uses were
not within the appropriator's original intent--hence, not
part of the water right. See n. 53. G ven the definition
of beneficial use in today's statutes,81 it isdifficult to
concei ve of a use that would not be beneficial. The only
use of water which is not beneficial under Montana lawis
the slurry transportation of coal, which use thus is
expressly prohibited by the statutes. 82

It is possible, though, that some uses could be found
to be nonbeneficial. An Idaho case found winter flooding to
promote an icecap to provide moisture retasantion
nonbeneficial.®3 It is not uncommon in Mntana for farmers
and ranchers to flood irrigate their fields in the |ate
fall, thereby creating early noisture for growth after the
spring thaw. Apparently, it is also a nonbeneficial use of
water in California to flood out (exterm nate) gophers and

squirrels during the winter in a water short area. 84

2.4.6. Preferred Uses

A preferred use of water is a use of water that has a

hi gher val ue than sone ot her beneficial use of water--i.e.,

81. 85-2-102(2), MCA, defining beneficial use as "a use of water for the benefit of
the appropriator, other persons, or the public, including but not limited to agricultural
(including stock water), domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses.™

82. 85-2-104, MCA.

83. Blaine County Inv. Co. v. Mays, 49 Idaho 766, 291 P. 1055 (1930).

84. Tulare Irrig. Dist. v. Lindsay-Strattnmre Irrig. 0ist., 3 Cal. 2d 489, 45 P.2d
972 (1935).
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a higher preference has the first use of the water,
regardless of its priority date. As can be seen, the concept
of preferred uses is directly contrary to a pure form of
Appropriation Doctrine water rights, which depend on their
priority. See sec. 2.1., supra. I n some instances,

including in the statutes, certain beneficial uses are given
"priority" over other uses. Technically, this term nol ogy
is incorrect--priority refers to the relative date of a
water right, while preference refers to a higher valued use,
regardl ess of priority.

Under nmodern | aw, there are really three general

cl asses of preferences. The first is a true preference, in

whi ch a water right for a certain use nay be exercised
before any other rights, irrespective of those rights, and
wi t hout conpensation. Such rights exist in Montana,
discussed in this section, infra. The second is a preferred
use that is exercised by conmpensation to the owners of | ower
valued rights; in effect, the |ower valued rights are
condemmed. This type of preference al so exists in Mntana.
A third type of preference system exists where an
adm ni strative agency is given the discretion to choose
anong conpeting uses in granting applications for permts to
use water, under |egislative guidelines. Such a system does

835 al t hough the courts may have this

not exist in this state,
authority in connection with "Murphy" rights. See sec.

2.5.1.2.3., infra

85. Delegating to the Department the authority to deny permits if they are not in
the "public interest* might have this effect. Such legislation has been introduced twice
since 1973 and defeated. In 1979 legislation setting up a true preference system on the
Yellowstone drainage was introduced and al so defeated after passing the Senate.
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It is conmmonly believed that in Montana donestic use of
water has first preference. This belief is not true, at
| east not entirely. But preferences for some uses, under
certain conditions, have been established in this state.
The practitioner should be aware of these, as di scussed
bel ow, since they do inpose variations on Montana's "first
intime, first inright" water right system

Under 7-13-4405, MCA, cities and towns my condemn
water rights for water supplies for nunicipal and donestic
wat er systenms. In addition, the Departnent can condemn
water rights for the construction, operation, and
mai nt enance of state-owned water projects. 86 The Montana
Suprenme Court, however, has held that at |east in the case

of cities and towns, the use nust be shown in court to be a

87

"nore necessary" use. Nevert hel ess, such powers in effect

grant a type of preference, especially since the power to
condemn water rights is not del egated under state law to

anyone el se. 88

When the ground water code was enacted in 1961, rights
to surface water where the date of appropriation preceded
January 1, 1962, were given "priority" over all prior or

89

subsequent ground water rights. This is a most

interesting statute. On its surface, this provision

86, 85-1-209(1), MCA.

87 City of Helena v. Rogan, 26 Mont. 452, 68 P. 798 (1902); Carlson v. Helena, 39
Mont. 82, 102 P. 39 (1909); Cove Irrigation Co. v. Yellowstone Ditch Co., 139 Mont. 281,
362 P.2d 543 (1961).

8  Unless, of course, water rights are condemned as an incident to the condemnation
of land, a water right being an appurtenance. See sec. 2.8. See also 85-3-410, MCA,
authorizing a conservancy district to condemn water rights as an incident to land
condemnati On.

89. 89-2912, R.CM. 1947, rmow repealed, but "existing rights" (including,
presumably, preference rights) preserved by Mont. Const. of 1972, art. IX, sec. 3(1), ad
the Water Use Act, 85-2-101 et seq., MCA.
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retroactively gives all surface water rights with priority
dates before January 1, 1962, preference over all ground
water rights with priority dates before January 1, 1962; all
of a sudden, a surface water right with a Decenber 31, 1961,
priority date has preference over an 1866 ground water
right, that it didn't have before. See sec. 2.3.2., supra.
And, this is accomplished in "true preference” form
Qovi ously, this statute has serious constitutional problens,
because water rights are (or can be) adversely affected by
i njecting unexpected and unknown water rights into the
appropriation scheme--a taking of property without
conpensation. To the author's know edge, the statute is
totally ignored (probably because nobody knows about it).
If it is ever tested in court, it is likely that the court
will either rule it unconstitutional, or require the payment
of conmpensation in its exercise.

Anot her provision of the current ground water statutes
provides for the establishnent of a preference system by

order of the Board of Natural Resources and Conservation in

"control |l ed ground water areas. w90

The preferences can be
i nposed on existing rights to withdraw ground water, with
domestic and |ivestock uses having first preference. This
provision is also of dubious constitutionality unless
compensation is provided for adversely affected
appropriative water rights. There is only one controlled
ground water area in the state, near Terry, Montana, which

was established before this provision was enact ed. 91

90, 85-2-507(4)(c), MCA.
91  See 89-2915, RCM 1947, for former statute which gave domestic use first
preference in a controlled ground water area.
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In 1951, pursuant to a statute enacted in 1921,92
the | egi sl ature approved the inpoundnent of waters on the
Clark Fork River in Mntana by the Cabinet Gorge dam in
| daho. The approval included the condition that any
"present or future appropriations of water in the watershed
in the state of Montana for irrigation and domestic use
above said damshall have priority over water for power use
at said dam."?3 Irrigation and donestic uses on the Clark
Fork drainage in Montana thus have preference of use over
one water right for hydropower generation in ldaho. This
provision also raises some interesting questions, too
I engthy to di scuss here.

There is a preference system now in effect on the
Yel | owst one River drai nage. Under a statute enacted in
1974, reservations of water in the Yell owstone drai nage by
state and federal agencies and political subdivisions of the
state were given a "preferred use" over water rights that
m ght be acquired pursuant to certain applications for
permits to appropriate water in the drai nage having earlier
priority dates.’® The statute was a part of the so-called
"Yel | owst one Moratorium' which resulted from concerns that
permt applications for industrial use of water in the
Yel | owst one drainage, if ultimately approved, woul d
forecl ose options for using the water for other purposes.
In Decenber 1978, the Board of Natural Resources and

Conservation approved a series of water reservations which,

@ 85-1-121, MCA.
93, 85-1-122, MCA.
94.  85-2-603(2), MCA.
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according to the statute, have preference of use over the
rights to appropriate water pursuant to the permts. To
date, none of the permts have been approved by the
Departmant.95

The only other preference systemrelates to "Mirphy"
instream water rights held by the Department of Fish,
WIldlife, and Parks on certain "blue ribbon" trout streans.
See sec. 2.5.1.2.3. for a discussion of these rights and

their preference of use.

2.4.7. St or age

Both the 1889 and 1972 Montana Constitutions and the
Mont ana statutes and case | aw have contenpl ated and
encour aged the storage or inmpoundnent of water. Art. 111,
sec. 15 of the 1889 Constitution, and Article I X, sec. 3(2)
of the 1972 Constitution provide that reservoir sites "shall
be held to be a public use." The effect of these provisions
has been to provide that reservoir sites may be condemned by
anyone constructing a reservoir; they do not nean that
storage of water is a beneficial use per §_e_.96 For mer
section 89-801, RCM 1947, provided that fl ood, seepage,
and waste waters nay be inpounded in a reservoir,?’ and
section 85-2-305, MCA, part of the Water Use Act, provides

that anyone intending to appropriate water by means of a

reservoir nust obtain a permt fromthe Departnent.

95. The permit applications to which the preference applies are those for a flow
rate greater than 20 cubic feet pe second, or for the storage of 14,000 acre-feet or
more. 85-2-602(1), MCA. There were seven applications; several have since been
withdrawn.

%. Farmers Union Oil Co. v. Anderson, 129 Mont. 580, 291 P.2d 604 (1955).

97. See also 85-2-414 and 85-15-101, MCA, both of which contemplate reservoir
construction. See al so Donich V. Johnson, 77 Mont. 229, 250 P. 963 (1926) and Jeffers v.

Montana Power O, 68 Mont. 114, 217 P. 652 (1923) for cases encouraging the storage of
water.
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There is some doubt whether nere storage of water, by
itself, is a beneficial use, and therefore a water right.
Al the statutes and case |aw on the subject seemto require
that the stored water must ultimately be put to some
beneficial use, such as irrigation or hydropower generation,
in order for a water right to exist. The use of stored
wat er for recreation purposes, such as boating, fishing,
swi mm ng, and the raising of trout, would al so probably

%8 |t would seem nost i ncongr uous

fulfill this requirement.
for one to have a water right for nerely storing water, when
the water isn't used for anything, or even intended for use.
O course, stored water nay be put to beneficial use over a

period of tine by the exercise of "due diligence, or

within the period of tinme allowed by the Departnent in a
permt. 100

A nore difficult problemrelates to the operation of
storage reservoirs, or, nore accurately, the rights and
responsibilities of the reservoir owner under his water
right. Obviously, as with any other appropriative water
right, junior water rights in connection with storage nust
give way to water rights of senior appropriators. Thus,
junior reservoir owners nust rel ease stored water to seni or
appropriators when they need water, but only to the extent
that the "natural flows'' of the stream are maintained: a

senior appropriator cannot take advantage of "devel oped"

wat er which increases the water supply beyond the natural

98. See, e.g., Osnes Livestock Co. v. Warren, 103 Mont. 284, 62 P.2d 206 {1936) and
Paradise Rainbow v. Fish and Game Camm., 148 Mont. 412, 421 P.2d 717 (1966).

0. See sec. 25121

100. See sec. 32255
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condition of the stream 191 On the other side of the coin,
a senior right reservoir owner nust also rel ease "natural
flow waters to junior appropriators if the senior's water
rights are fulfilled; a reservoir owner is not entitled to
divert water to his reservoir to nake up for seepage | osses
and evaporation and to keep a certain anount of water noving

through the reservoir at a time when junior appropriators

are being deprived of full or even partial use of their

102 This means that the reservoir owner nust

103

rights.

install an outlet at his dam

Reservoir owners are entitled to construct and mintain

reservoirs capable of holding more water than would be
required for irrigation in any one year in order to retain
an extra supply during wet years for use in dry years. The
amount of this "carryover" supply, however, has not been

d. 104

precisely define Federal Land Bank v. Morris 105 ;.14

that the reservoir owner nmay store the amount he has a

right to use in any given year, and al so any additional '
anmount that others do not have the right to use and that
woul d ot herwise go to "waste.” Furthernore, it seens fairly
settled that a reservoir owner is entitled to only one

106

filling of his reservoir per year. The author is aware

of several situations where damowners fill nore than once a

101. Gwyrn V. City of Philipsburg, 156 Mont. 194, 478 P.2d 855 (1970); Donich V.

Johnson, 77 Mont. 229, 250 P. 963 (1926).
102. 1d.  See also whitcomb v. Helena Water Works Co., 151 Mont. 443, 444 P.2d 301

(1968).
103. Irion v. Hyde, 107 Mont. 84, 81 P.2d 353 (1938). The Department as a matter Of
course requires such outlets in most of its reservoir permits, even if the expense

substantially increases the cost of the reservoir construction.
104. Federal tand Bank v. Morris, 1?2 Mont. 445, 116 P.2d 1007 (1941).
105. Id.
106. Id.
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year, a practice that probably could be enjoined by a junior
appropriator. However, in a federal case which was reversed
on jurisdictional grounds, it has been held that the Mntana
Power Conpany was entitled to continuous fillings throughout
the year for its hydropower reservoirs on the M ssouri
R ver. 107

For nore discussion of the rights of senior and junior
appropriators, see sec. 2,7.2., infra.

Finally, although outside the scope of this book, it is
wort hy of note that reservoir owners bear a substanti al
burden for liability for damages in the operation and

mai nt enance of their reservoirs.108

2.4 8. Sal e and Lease

Under the Appropriation Doctrine in Mntana, water may
be stored or otherwi se appropriated and sold by the
appropriator to water purchasers for beneficial use. 1°%  on
the ot her hand, an owner of an appropriative water right who
has no use for the water under his right cannot sell t he
unused water to other users. *1% This makes sense, since
under the Doctrine an appropriator not needing the water

must make it available to junior appropriators (see sec.

2.4.1., supra); selling the unneeded water would subvert the

107. Montana Power Co. v. Broadwater-Missouri Water Users Ass'n, 50 F. Supp. 4,
rev'd, 139 F.2d 998 (D. Mont. 1942).

108. See, e.g., Richland County v. Anderson, 129 Mont. 559, 291 P.2d 267 (1956);
Walsh v. East Butte Copper Mining Co., 66 Mont. 592, 214 P. 641 (1923); Wilhite v.
Billings & Eastern Montana Power Co., 39 Mont. 1, 101 P. 168 (1909). But see Jeffers v.
Montana Power Co., 68 Mont. 114, 217 P. 652 (1923).

109. w™ont. Const. of 1889, art. III, sec. 15; Moot. Const. of 1972, art. IX, sec.
3(2); 85-2-415, MCA; Bailey v. Tintinger, 45 Mont. 154, 122 P. 575 (1912}; Sherlock v,
Greaves, 106 Mont. 206, 76 P.2d 87 (1938).

110. Creek v. Bozeman Water Works Co., 15 Mont. 121, 38 P. 459 (1894); Brennan v.
Jones, 101 Mont. 550, 55 P.2d 697 {1936); Custer v. Missoula Public Service Co., 91 Mont.
136, 6 P.2d 131 (1931); Galshan v. Lewis, 105 Mont. 294, 72 P.2d 1018 (1937); Galiger v.
McNulty, 80 Mont. 339, 260 P 401 (1927).

39




Doctrine. The distinction between selling water as a part
of the right and selling water not needed under a right is a
question of the original purpose of use--if an appropriator
i ntended (or receives a pernit) to appropriate and sell
water, he nay do so; if not, he may not. One caveat: the
purpose Of use can be changed fromdirect use to sale of the
water, if the requirenments of changing water rights are net.
See sec. 2.9, and Chapter 4, infra.

Apparently, water can al so be | eased, although this is
not a conmon practice. Both the 1889 and 1972 Constitutions

i as do the cases. 112 The

refer to the "rent" of water,
same rul es stated above for the sale of water would apply to
the | ease of water as well.

2.5 Acqui sition of Water R ghts

Until July 1, 1973, when the Water Use Act becane

ef fective, an appropriator could acquire (that is, initiate
and obtain) a water right in Montana in several ways,
governed either by conmon | aw or by statute. |Indeed, the
met hods to acquire water rights were so nunerous that today
it isdifficult to ascertain what kind of water rights an
appropriator mght own. The problem becomes particularly
i mportant when cl ains of those rights are made pursuant to
t he adj udi cati on systemnow under way in Montana, di scussed
in Chapter 6, infra. Each nethod had its own peculiar
rules: failure to conply with the rules sometines resulted
innoright at all, or in acquisition of a different type of

ri ght than the appropriator thought he was obtai ni ng, which

111. Supra, n. 109.
112. wmcDonnell v. Huffine, 44 Mont. 411, 120 P. 792 (1912); Sherlock v. Greaves,
supra, n. 109.
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inturn sonetines resulted in loss of priority. After July
1, 1973, there has been only one way to acquire a new wat er
right: conpliance with the procedures specified in the Water
Use Act. Al of these nmethods are described in detail in
t he renmai nder of this section.

2.5. 1 R ghts Acquired Before July 1, 1973

2.5.1.1. e Rights

Under the Appropriation Doctrine as it originally
devel oped, one could acquire a legally protectible water
right by nerely diverting the water and putting it to a
benefici al use. Such rights are referred to as "use
rights.” No recording or filing of any kind was required.
Acqui sition of water rights in this manner quickly lead to
confusi on and di sputes, since there was no record of
existing rights. Consequently, nbst Western states, sone in
the last century with Woning being the first, established
statutory permtting and recordi ng systens to anass records
of existing water rights. Mntana took sone initial steps
attenpting to docunent water rights, all of which generally
failed and which are discussed infra. Use rights could be
obtained in Montana until July 1, 1973, when that net hod was
finally abolished. 113

As one can imagine, permtting the acquisition of water
rights by the use nmethod for all those years now presents a
rather serious problem the magnitude of which was not
realized until the adjudication of water rights was begun by
the Departnent of Natural Resources and Conservation in the

Powder R ver basin in southeastern Montana in 1974, pursuant

“113.  85-2-301, MCA.
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to the newly enacted Water Use Act. |In that proceeding,
some 60 to 70 percent of the water rights declared, and
di scovered by the Department, are use rights. Thi s
percentage is probably indicative of the situation in the
rest of the state, except in areas where water rights were

hotly contested and eventual | y adjudi cated by the courts.

Use rights, of course, still exist, and nust be clained
pursuant to the adjudication systemnow in progress. It is
therefore inportant, given the nunber of these rights in the
state, that the practitioner understands the nature of a use

right.
There are two types of use rights in Mntana--those

establ i shed before 1885 (hereinafter called "pre-1885") and
those established after (hereinafter called "post-1885").
The only difference between the two is the method of
establishing their priority dates, discussed infra in this
section. The essential elements of a use right were the
conpl etion of the appropriation facilities with reasonabl e
diligence, diversion of the water, and the application of
the water to a beneficial use. *'% There is some guestion
whet her an actual "diversion" was required. See sec.
2.4.3., supra. See also sec. 2.4., supra, for a discussion
of beneficial use in general. What was "reasonabl e
diligence" is also uncertain. See sec. 2.5.1.2.1., infra.

2.5.1.1.1. Pre- 1885

Prior to the 1885 | egislative enactnment of a posting

and notice procedure for acquisition of water rights (see

114. Maynard v. Watkins, 55 Mont. 54, 173 P. 551 (1918); Midkiff v. Kincheloe, 127

Mont. 324, 263 P.2d 976 (1954); Morris v. Bean, 146 F. 423, aff'd, 159 F. 651 and 221
US. 485 (1908); Shammel v. Vogl, 144 Mont. 354, 396 P.2d 103 (1964); Wheat v. Cameron,

64 Mont. 494, 210 P. 761 (1922); Clausen v. Armington, 123 Mont. 1, 212 P.2d 440 (1950).
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sec. 2.5.1.2.1., infra), a use right had a priority date as
of the date physical work on the diversion facility was
comenced. |f the elenents of the appropriation were net,

i.e., facility completed with reasonable diligence,

di version of the water, and application to a beneficial use,
the priority date would relate back to the ti me of

conmrencenent of the construction of the facility. This was

llllS

call ed the "doctrine of rel ation back. If two potenti al

appropriators were constructing diversion facilities at the

sane tine, the one who conmenced his facility first got the

prior right, even if the other used the water first.116

PRACTI CE NOTE: d ai mants of pre-1885 water rights should try
to determne priority dates according to the above rule, if
at all possible, since the difference between the date of
commencenent of work on a facility and the date of first
beneficial use of the water can be substantial, and
therefore inportant if intervening rights exist.

2.5.1.1.2 Post - 1885

Post - 1885 use rights have different priority dat‘és t han
pre- 1885 use rights, i.e., their priority dates are
calculated differently. The legislature, in 1885, enacted a
statutory posting and notice procedure which regul ated the
acqui sition of water rights. See sec. 2.5.1.2.1., infra.
Twel ve years thereafter, in a | eading Montana water case,
the statute was interpreted as establishing new rules for
the application of the doctrine of relation back, discussed

in sec. 2.5.1.1.1., supra. The court held that, thereafter,

115. Woolman v. Garringer, 1 Mont. 535 (1871); Murray v. Tingley, 20 Mont. 260, 50 P.
723 (1897); Maynard v. Watkins, 55 Mant. 54, 173 P. 551 (1918}; Wrignt v. Cruse, 37 Mont.
177, 45 P. 370 {1908). Under this rule it wes presumed by the courts that comnencing
work on a ditch or other appropriation facility constituted sufficient notice to the
world that a» appropriator was on the scene, and thereafter everyone took water subject
to such notice.

116. M™urray and Wright, id.
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only by conplying with the statute could one take advant age
of the doctrine, except that under the statute the priority

date would then relate back to the date of posting

: 117 - .
notice. In addition, the courts said that the statutory

procedure was not the excl usive nethod to acquire a water
right, but that one could still acquire a right by use.
However, since the statute regulated the doctrine of
rel ati on back, rights acquired thereafter w thout conpliance
with the statute would date from the date of first
beneficial use of the water, not from the date of
118

commencenent of construction.

2.5.1.2 Filed Rights

The term"filed rights" as used herein refers to water
rights that could be obtained only by conpliance with
statutory procedures involving the filing of certain
documents. Notices of appropriation filed pursuant to the
1885 statute described in sec. 2.5.1.2.1., infra, are the
most common in this category, but there are others. Each of
the types of filed rights is described bel ow

25121 Noti ces of Appropriation--1885
R ghts

In 1885 the Legislature enacted a statutory water right

filing systemessentially adopted froma simlar systemin
california.''® The systeminvol ved the posting of a notice
at the intended point of diversion, and the subsequent
filing of a "notice of appropriation" with the county clerk

and recorder. By conpliance with the procedures set forth

117. Murray, id.

118. 1d.; Musselshell Valley Farming & Livestock Co. v. Cooley, 86 Mont. 276, 283 P.
213 (1929); Clausen v. Ammington, 123 Mmt. 1, 212 P.2d 440 (1950).

119. 89-810 to 812, RCM. 1947, repealed by the Waa Use Act.
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in the statutes, an appropriator acquired a water ri ght
dating fromthe date of posting the notice at the point of
di version. Water rights acquired under this system are
variously referred to as "filed rights," "appropriative
rights," and "statutory rights.” Al of these terns are
somewhat msnoners, since there are other types of filed and
statutory rights, and all rights acquired under the
Appropriation Doctrine are appropriative rights. Her ei n,

they will be referred to as "1885 filed rights. "

Today, 1885 filed rights exist everywhere in the state.
Ot her than use rights (see discussion at sec. 2.5.1.1.,
supra), they probably constitute the |argest number of
ri ghts, and, of course, they nust be clai med under the
adj udi cation systemin progress. Conpliance with the
statutes proved to be hazardous at tinmes, and the hazards
must be renenbered when cl ai mng such rights pursuant to the
adj udi cati on system Because of these hazards and the
subst anti al nunber of these rights, they deserve an extended
di scussi on.

As enacted in 1885, and as it remai ned unchanged until
its repeal in 1973 by the Water Use Act, the 1885 statutory
procedure provided as foll ows:

(1) Anotice nust be posted at the point of

i ntended diversion stating the quantity of
clainmed, the purpose and place of intended
use, the size and neans of diversion, and
t he name of the appropriator;

(2) Wthin 20 days after the date of appropria-

45
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tion specified in the posting, a verified

notice of appropriation nust be filed with

the county clerk and recorder in the county
in which the appropriation is nade, stating

the sanme facts as contained in the posting,

and also the name or description of the
stream and a description of the point of
di versi on;

(3) Wthin 40 days after posting the notice,
the appropriator nust proceed to ‘"“prosecute
t he excavation or construction"” of the appro-
priation facilities; and

(4) The appropriator nust prosecute the construc-

tion with "reasonable diligence" to conple-
120

By Soseivmbns

tion.

Al t hough the | anguage used in the |aw was seem ngly i
121

mandat ory, the Montana Suprene Court in Miurray v. Tingley

held that conpliance with the above procedure was optional,
and its basic purpose was to regulate the doctrine of
relati on back. See sec. 2.5.1.1.2., supra.

Bef ore di scussing conpliance with the 1885 |aw itself,
sone basic rules should be noted relating to water rights
acquired under it. The priority date of the right is the
date of posting the notice. See sec. 2.5.1.1.2., supra.

The wat er nust be used for a beneficial purpose. See sec.

2.4.1., supra. The statute could not be used on

"adj udi cat ed" streans after 1921. See sec. 2.5.1.3., infra.

120. Id. See "Statutes and Rules' in back of this handbook for the complete text.
121. Supra, n. 115

4
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Failure to comply with the procedures resulted in a use
right. See sec. 2.5.1.1.2., supra. In addition, the
statute covered "waters of a river, or stream, ravine,
coulee, spring, lake, or other natural source of

wi22 This apparently meant waters in a

supply.. ..
watercourse. See sec. 2.3.1, supra. A question arises
regarding whether it also covered ground waters, since they
are a "natural source of supply." The author is unaware of
any filings made pursuant to the law for ground waters. In
all probability, however, the law covers only surface waters

under the doctrine of ejusdem generis.]L23 A water right

obtained under the statute could not exceed the amount

124

claimed. If the "ditch or flume" was inadequate to

convey the amount of water claamed in the notice, the right

125

was limited to the capacity of the ditch or flume. And,

the appropriation became complete when the ditch was

completed, before water was actually put to use. 126

Appropriators attempting to come under the statute had
to follow the outlined procedures fairly strictly in order
to benefit by it. Several court cases arose which resulted
in rights under the law being held invalid. In fact, if the
notice of appropriation was executed or filed inproperly,

often it was held that the notice was void for all purposes,

and could not be introduced as evidenc;e.127

122. 89-810, RCM.  1947.

123. Aleksich v. Industrial Accident Fund, 116 Moot. 127, 151 P.2d 1016 (1944).

124.  Allen v. Petrick, 69 Mont, 373, 22 P. 451 (1924).

125. 89-811, RCM. 1947. See also sec. 2.4.1.

126. Bailey v. Tintinger, 45 Mont. 154, 122 P. 575 (1912).

127. Supra, n. 124; Galahan v. Lewis, 105 Mont. 294, 72 f.2d 1Gt8 (1937) (no
evidentlary value in proving the amount or date of an appropriation). Bu see Sweetland
v. Olson, 11 Mont. 27, 27 P. 339 (1891) holding that a notice filed before the statute
authorizing it was enacted can be admitted as evidence of intent. But see also Gilcrest

v. Bowen, 95 Mont. 44, 24 P.2d 141 (1933), stating, in obiter dicta, that this rule is
dubious.

This presents a
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particularly difficult problem today when a claimnt of a
wat er right under the new adjudi cation system attenpts to
prove his rights by attaching an invalid notice to his

claim See sec. 6,4.2., infra. |If the statute was conplied

wi t h, however, the notice becane prima faci e evidence of the
facts atated therein. 128

Posting the notice at the point of intended diversion
was the first step. Proving that this was actually done for
ol der water rights could be inpossible, since the notice has
probably vani shed. Fortunately, the court decisions have
surprisingly treated this condition lightly, or not at all.
One case held that the date of appropriation stated in a
valid notice (step 2) is prina facie presuned to be the date

of posting. 122

This has the effect of presum ng that there
was a posting as of the date of appropriation, thereby
giving the right a priority date. The author has found no
Mont ana case dealing with the substance of the posted

notice, or the location of its posting. This is probably

because the notice of appropriationis treated @ a kind of
substitute for the posted notice--once a notice is filed,
it's really not inportant whether or not there was a posted
noti ce. One wonders, however, if many 1885 filed rights
mght be in jeopardy for the appropriator's failure t0 have
made a pooting, or to prove that it occurred.

The formand substance of the notice of appropriation

has created substantially nmore litigation. Quite clearly,

128. 89-814, RCM. 1947, Anderson V. Spear-Morgan Livestock Co., 107 Mont. 18, 79
P.2d 667 (1938); vidal v. Kensler, 100 Mont. 592, 51 P.2d 235 (1935); W.ills v. Morris,
100 Mart. 514, 50 P.2d 862 (1935).

129. Musselshell Valley Farming & Livestock Co. v. Cooley, 86 Mont. 276, 283 P. 213
(1929).
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the notice nust state with a fair anount of precision the
facts required in the statute, and it nust be verified
properly and recorded within the 20-day tinme peri od. I f
it's not, it will likely be invalid. Several cases have

t hrown out notices that weren't recorded on tims.130

In
anot her case, the notice was verified by a notary public who
al so happened to be one of two partners in the firm making
t he appropriation, and the brother of the partner signing

131

the notice. No good, said the court. In still another

case, the notice didn't describe the |land that was to be

irrigated, and it was ruled i nadmi ssi bl e. 132

A notice
recorded by a successor to the original appropriator is al so
i nvalid, because the statement as to the date of

appropriationis hearsay.133

And, if the verification does
not contain a statenent that the matters and facts contai ned
in the notice are true, as required by the statute, the
notice is invalid.134

Sone notices with mi nor deficiencies have passed the
courts' muster. A notice which specified two creeks, one a
tributary to another, as the source of supply was held to be
valid, although one couldn't tell fromreading the notice

how much water of the 2,500 mner's inches clained cane from

each creek. 3% The court adroitly solved this problem

130. See, e.g.. Galahan v. Lewis, 105 Mont. 294, 72 P.2d 1018 (1937}); Allen v.
Petrick, 69 Mont. 373, 222 P. 451 (1924); and Holmstrom Land Co, Inc. v. Meagher County

Newlan (reek Water Dist., ___Mont.__, 36 St. Rep. 1403, 605 P.2d 1060 (1979).

131. Swra, n 129

132. Stearns v. Benedict, 126 Mmt. 272, 247 P.2d 656 (1952). Although this case
concerned a noti ce which was recorded before the 1885 law wes enacted, the result would
be the sane for a post-1885 notice.

133. Geary v. Harper, 92 Mont. 242, 12 P.2d 276 (1932).

134. Shammel v. Vogl, 144 Mont. 354, 396 P.2d 103 (1964).

135. Floyd v. Boulder Flume & Merchantile Co., 11 Mont. 435, 28 P. 450 (1892).
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apparently with no basis, by ordering that the appropriator
take water fromthe tributary first, but only up to a total
appropriation of 500 mners inches. Oher cases, taken as a
whol e, stand for the proposition that notices containing
dates of appropriation referring only to a nonth or year,
but not the exact date, are valid, but that the | ast day of
the period stated will be fixed as the date of

. Earlier dates can be fixed if there are

137

appropriation.
no i ntervening rights.
There are only two Montana cases, both of them recent,

involving the third step in perfecting an 1885 filed right,

i.e., proceeding to prosecute the excavation or construction
of the appropriation facility within 40 days. 138 In one
case, the court held that actual on-site excavation or
construction within the 40-day period was not required, but
that the statute required a steady, ongoing effort in good
faith to prosecute construction. Filing lawsuits, drilling
test holes, securing licenses, and drawing up prelim nary ‘
engi neering plans are evidence of such a steady, ongoing
effort in good faith for a |arge construction project. 139
The nmore difficult problem comes in ascertaining

"reasonabl e diligence" in prosecuting to conpletion the

construction of the ditch or other facility under the fourth

136. Missoula Light & Water Co. v. Hughes, 106 Mont. 355, 77 P.2d 1041 (1938); vidal,
supra, n. 128. See the Preliminary Decree on the Powder River basin in Appendix Cc for
the application of the rule by the water master and water judge to declarations of
existing water rights filed in that proceeding.

137. McDonald v. Lannen, 19 Mont. 78, 47 P. 648 (1897). The date of priority
obviously doesn't matter if there are no intervening rights. However, this practice may
prove to be very risky, where there are thousands of rights on a source of supply and the
water is scarce, since there might be intervening rights miles away.

138. Montana Department of Natural Resources and Conservation v. Intake Water Co.,
171 Mont. 416, 553 ©,2d 1110 (1976); Holmstran Land Co., Inc. v. Meagher County Newlan
Creek Water Dist., Mont. , 36 St. Rep. 1403, 605 P.2d 1060 (1973?.

139. tolmstrom, 1d.
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st ep. Reasonabl e diligence, sometimes called "due
diligence", is also a factor in perfecting a use right. See
sec. 2.5.1.1., supra. However, there the termis usually
used in connection with putting the water to use.
Therefore, this discussion applies to both situations,
al though nmore litigation has arisen concerning 1885 filed
rights.

Reasonabl e di | i gence depends upon the circunstances of

each case. 140

The size and economics of the project seemto
be the nost inportant factors. But the cases are sonewhat
i nconsistent. I n one case the appropriator took 33 years to
construct, during that period, a series of little dikes from
the streamacross his land--not a large project. The court
held the appropriation valid (by use), but cut himoff when

a subsequent appropriator canme along in the 33rd year. 141

Taki ng 13 years was deened too long in another case, 142 4t
an equi valent length of tinme (exactly how long can't be
determ ned fromthe case) was proper in a thira.'43 It
woul d seemto be reasonable diligence to take one and
one-hal f years to construct a one and one-half nile ditch,

and four years to build an eight-mle canal, as the court

140. Montana Department of Natural Resources and Conservation, id. The court quotes
with approval the following from 6 Clark, Waters and Water Rights, sec. 514.1, at 308,
309: "Wha constitutes due diligence is a question of fact to be determined by the court
in each case. Diligence does not require unusual or extraordinary effort, but it does
require a steady application of effort--thateffort that is usual, ordinary and
reasonable under the circumstances. ... So long as the applicant prosecutes the
construction of works in good faith with a steady effort, he shall be held to have
prosecuted with diligence."

141. Midkiff v. Kincheloe, 127 Mont. 324, 263 P.2d 976 (1954). The issue of due
diligence does not seem to be an important one in this case.

142. Miles v. Butte Electric & Power Co., 32 Mont. 56, 79 P. 549 (1905), tut the case
mey have turned on other points, e.g., that the appropriator didn't om the land he was
irrigating, and was apparently speculating.

143. Arnold v. Passavant, 19 Mont. 575, 49 p. 400 (1897).
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has so hel d. 144

A related problemis the question of due diligence in
putting water to beneficial use once the facility has been

constructed with due diligence under the statute. As noted

previously, an appropriation under an 1885 filed right is
deened conpl eted when the ditch or other appropriation works
are conpl eted, even if the water hasn't yet been put to
beneficial use. However, water nust eventually be put to
use, with due diligence, or the right is lost. Wether the
right is | ost because it wasn't fully perfected, or by
abandonnent for nonuse is not clear. But, at least in the
case of an appropriator who is in the business of selling
wat er, the appropriationis conplete when the appropriator

is ready and able to sell the water, even if there are no

t akers. 145

The concept of due diligence nust not be forgotten when
claimng 1885 filed rights and use rights under the
adj udi cation systemnow i n progress. As can be seen from
t he di scussion above, it is entirely possible, indeed
likely, that many of these rights have not yet been fully
utilized. Or, put another way, although such rights
ultimately depend on beneficial use, the total beneficial
use may not have been yet conpleted. The key factor is
determning the intent of the original appropriator. 146 por

exanple, if he intended to irrigate 1,000 acres, but only

144. Anderson v. Spear-Morgan Livestock Co., 107 Mont. 18, 79 P.2d 667 (1938) and
Bailey v. Tintinger, 45 Mont. 154, 122 p. 575 (1912), respectively.

145. Bailey, id. See also Holmstrom Land Co. v. Meagher County Newlan Creek Water
Dist., Mont. , 36 St. Rep. 1403, 605 P.2d 1060 (1979) and Irion v. Hyde, 107 Mont.
84, 81 F.2d 353 (1938).

146. Bailey, id.; Smith v. Duff, 39 Mont. 382, 102, P. 984 (1909).
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500 have been irrigated to date, it is possible that an
unperfected right to irrigate 1,000 acres exists, providing

that due diligence has been exercised up to this point.

Intent is ascertained by |ooking at the circunstances at the
time of the original appropriation;l47 1885 notices of
appropriation are obviously inportant in determ ning such
i ntent.

Due diligence considerations also arise when
appropriators with existing water rights desire to expand
their beneficial uses, such as by adding additional acreage
for irrigation. In sonme cases the appropriator m ght be
able to do so by utilizing his existing rights, rather than
by obtaining a new permit fromthe Departnent of Natural
Resour ces and Conservati on.

PRACTI CE NOTE G ven the tendency of the courts to rule in
favor Of due€ diligence, the practitioner should give serious
consideration to relying on the concept in borderline
si tuations. If in doubt, always |ean on the side of due

diligence when claimng existing water rights under the
adj udi cati on system

2.5.1.2. 2. Noti ces of Appropriation on
State Water Projects

A hybrid of the 1885 filed rights |aw can be found in
the case of state-owned water devel opnent projects. The
state, acting through the former Water Conservati on Board
(the predecessor of the Departnent of Natural Resources and
Conservation), was authorized to file a "declaration" or
notice of its intention to store, divert, or control the
unappropriated waters of a particular body, stream or

source of water with the county clerk and recorder, stating

147. 1d.
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essentially the same facts as required in the 1885 law The
right vested on the date of filing the declaration. The
state was required to comrence actual construction within
four years fromthis date. 148

Many of these rights exist today on several of the
state's water projects. Some were assigned to other
entities. 149

2.5.1.2.3. Instream "Mirphy" Rights

An unusual type of filed rights in Montana are the
so-cal l ed "Mirphy" rights which claim instream flows for the
preservation of fish and wildlife habitat on certain blue

150

ri bbon trout streans. The streams and the reaches

covered were named in the statute providing for those
rights. 151

The | aw provided that these rights, simlar to 1885
filed rights in form were to be filed by the Fish and Gane
Comm ssion. Several filings were actually made by the
Commission. However, they differed in sone respects.

First, as mentioned, they were made for instream
beneficial uses. See sec. 2.4.4., supra. Secondly, they
have "priority of right over other uses until the district

court in which lies the major portions of such stream or

streans shall determ ne that such waters are needed for a

148. 89-121, RCM. 1947, repealed by the Water Use Act; enacted in 1933.
149. See, e.g., Holmstrom Land Co. v. Meagher County Newlan Creek Water Dist.,
Mont. , 36 St. Rep. 1403, 605 P£.2d 1060 (1979).

150. As far as the author can determine, this name originated from James Posewitz, a
current and long-time employee of the Department of Fish, Wildlife and Parks. The name
commemorates James E. Murphy, a lawyer in Kalispell and sponsor of the legislation
creating the basis of the rights.

151. 89-301(2), RCM. 1947, mow repealed; see compilers' notes in the 1977
Cunulative Supplement to volume 6, Part 1 of the 1947 Revised Codes of Montana for a
reprint of the statute.
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use determned by said court to be nore beneficial to the

public.“152

Thi s provision appears to grant such rights
preference of use over prior rights, which is of dubious
constitutionality w thout compensation.153 See sec. 2.4.6.,
supra. On the other hand, the district courts apparently
coul d change such preference by finding another use nore
beneficial to the pubic. Whether this power was transferred
to the water courts is an open question. See sec. 6.5. 1.,
infra.

The filings made pursuant to the above statute stated

the quantity of water claimed, as required by the

statute.154 However, it is the author 's opinion that these
rights, like all others, ultimately depend on need and
beneficial use. See secs. 2.4.1. and 2.4.2., supra. It is

possi bl e, therefore, that the quantities clainmed exceed

actual need. Like all other pre-July 1, 1973, water rights
(with irrelevant exceptions), they nust be clained under the

adj udi cation system described in Chapter 6, infra.

2.5.1.2. 4. Ground Water Rights Acquired
from1962 to 1973

The 1961 ground water code provided that
"appropriations of ground water conpleted on and after
January 1, 1962....must be based upon the filing provisions

135 The code went on to provi de for

hereafter set forth....
the optional filing of a notice of appropriation for such

appropriations, and the apparently mandatory filing of a

s id,

155 But see 89-801.%, R.C.M. 1947, which disclained any effect on existing water
rights

154. 389-801.2, RCM.  1947.

155. 89-2912, RCM.  1947.
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notice of compl etion, whether or not a notice of

appropriation was fil ed. 156

If the appropriator filed a
notice of appropriation and a notice of conpletion, his
priority date related back (apparently to the date of the
first notice, although this is not nade clear); if only a
notice of completion was filed, the appropriator was
deprived of the right to rel ate back. 157 Wthin 90 days
after filing a notice of appropriation, the appropriator
must have commrenced actual excavation, followed by diligent
prosecution of the construction of the well. In the case of
uses of ground water instituted before January 1, 1962, and
diligentjly prosecuted to conpletion on or after that date,
the date of appropriation related back to the date of
comrencerrent of construction, upon the filing of a notice of
conpletion. G and gas wells appropriating water were
exenmpt fromthe filing requirements if well logs were fil ed,
and the date of appropriationin those cases was the date
the notice of intentionto drill was filed with the Gl and
Gas Commi ssi on. 1°8

The filing of post-January 1, 1962, ground water uses
by notices of conpl etion was deemed to be nandatory by the
Attorney CGeneral in an official opinion. |If the notice was
not filed, no right existed, according to the opinion.

However, the appropriator could file a notice of conpletion

under the Water Use Act and obtain a right dating as of the

1%. "Until a notice of completion is filed with respect to my use of ground water
instituted after January 1, 1962, m right to that use of water shall be recognized." 89-
2913(e), RCH. 1947.

157. See secs. 2511 .1. and 2.5.1.1.2. for an explanation of the doctrine of
relation back.

158. 89-2913, R.C.M. 1947.
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dat e of such filing.159 The Attorney General's opinion was
éssentially enacted into |law by the 1981 | egislature by
amendnent to the Water Use Act. 10 The anendnent provi des
that the priority date of the appropriation is the date a
notice of conpletion is filed, as does the Attorney
General 's opi nion, but such filings are defined as existing
rights, which in 85-2-102(7), MCA, are defined as pre-July
1, 1973, water rights. The effect of this contradictory
provision is not clear.

In spite of the Attorney CGeneral's opinion and the 1981
statutory amendment, the question of the statutory
requirenent to file on post-January 1, 1962, ground water
appropriations remains unsettled. U timtely, a court

deci si on may be required.

PRACTI CE NOTE Appropriators of ground water after January
T, 1962, and before July 1, 1973 (when the | aw was changed
by the Water Use Act; see Chapter 3, infra), should file a
notice of conmpletion with the Department of Natural
Resour ces and Conservation on Form 602 (Appendi x C¢) as soon
as possible, and also file a claimunder the adjudication
system In this manner, a right to use the water will be
obt ai ned one way or the other.

2.5.1.3. Court-Approved R ghts on
Adj udi cated Streans

An excl usi ve procedure for obtaining water rights on
adj udi cated streans was enacted in 1921. 181 prior to that
date, water rights could be acquired in the usual ways--an
1885 filed right, or a use right. See secs. 2.5.1.2.1. and
2.5.1.1., supra, respectively. Allow ng appropriators to

acquire water rights on adjudicated streans fostered

150, H op. Atty. Gen. M 9.
160, 85-2-306(2), MCA.
161  89-829 through 89-838, RCM  1947.
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insecurity for those appropriators whose rights had

162 55 the 1921 | aw was adopt ed

previ ously been adjudicated,
requiring a post-adjudication appropriator to obtain court
approval of the appropriation. Obtai ning the court's
approval anmpbunted to a decreed right, and it was mandatory;
failure to conply with the statute resulted in no water
right.163

The procedure was fairly el aborate. A petition was
filed with the court which had to contain certain
i nformati on about the proposed apprcpriation, together with
a map or aerial photograph showinoc the proposed facilities.
O her appropriators were served with process, and, after an
opportunity for other appropriators to present evidence, the
court made its deci sion. An approved water right was
subject to prior decreed rights, and its priority date was
the date of filing the petition, although the court could

fix a later date "if the facts warrant. «164

There was no clear statutory definition of what was an
adj udi cated stream |If interpreted broadly, the statutes
concei vably could have neant that the entire state was
adj udi cated. One noted authority wrote that the statutes
were "outl andi shly broad," and m ght have been void for

165

vagueness. No cases have been found in Montana which

define when a stream was adj udi cated. Because of this

162. "Experience had shown that after the rights of all the parties taking water from
a stream had been adjudicated, a subsequent appropriator would appear upon the scene, tap
the stream and ruthlessly take the water.. .." Anaconda Nat. Bank v. Johnson, 75 Mont
401, 410, 244 P. 141 (1926).

163. Anaconda Nat. Bank, id.; Quigley v. McIntosh, 110 Mont. 495, 103 P.2d 1067
(1940); Donich v. Johnson, 77 Mont. 229, 250 P. 963 (1926); Hanson v. South Side Canal
Users' Ass'n, 167 Mont. 210, 537 P.2d 325 (1975).

164. Supra, n. 161.

165. Stone, Are There Ary Adjudicated Streams in Montana?, 19 Mont. L. Rev. 19, 24,
25 (1957).
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situation, it is extrenmely difficult today to determ ne
whet her a streamwas adjudi cated, and consequently whet her
the court's approval was required. Literally thousands of
wat er rights are assuned to be valid in the state which in
fact may not be because of the lack of a definition of an
adj udi cated stream |t has been suggested that "the npst
apparent and probable basis of limting the geographical
extent of an adjudication is econonmc: the effect will be
limted to the directly affected econom c area. LB Oor, put
another way, if an ap,..priation was likely to adversely
affect an adjudicated right, the stream was probably
adj udi cat ed.

PRACTI CE NOTE: In spite of the problemof determ ning when a
stream was adj udi cated, all appropriations on streans that
m ght have been adjudi cated should be claimed under the

current adjudication process. The water courts will then be
Il eft with deciding the issue.

2.5.1. 4. Ri ghts on Yel | owst one River
Tributarles from 1850 to 13973

In 1953 a statutory filing system was enacted for
appropriations of water fromthe tributaries to the

Yel | owst one Ri ver which were apportioned by the Yell owstone

7

Ri ver Conpact. 16 See sec. 10.1.. infra. These tributaries

are the darks Fork, Big Horn, Tongue, and Powder rivers.
The |l aw was enacted to aid in inmplenmenting the Conpact by
building a record of uses of water on such tributaries after
t he Conmpact went into effect (January 1, 1950). Anyone
claimng an appropriative right to the use of any water of
any of the four tributaries with a priority date after

January 1, 1950, was required to file a witten statenent of

166. 1d., at 25.
167. 89-904 to 916, R.C.Y. 1947; 85-20-102 to 121, MCA.
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the right containing certain information with the state
engi neer (predecessor of the Departnment of Natural Resources
and Conservation). Donestic uses, and stock water uses with
reservoir capacities of 20 acre-feet or |ess, were exenpt.
The law presents a nost interesting problemto current
claimnts of water rights on these tributaries. The
requirement to file was clearly mandatory. But the law only
provi ded for a misdeneanor fine for failure to conply. No
menti on was made concerni ng whether or not a filing was
required in order to acquire a water right. Very few of
these filings were actually nmade. |In light of Murray v.

168

Tingley and other cases, the law probably will not be

held to have required such filing to obtain a water right,
but this issue renains unresol ved.

The requirenent is still in effect, although it's still
totally ignored. A good argunent can be made that the |aw
has been impliedly repeal ed by the Water Use Act, since that
Act set up an exclusive method to acquire water rights.
PRACTI CE NOTE: When in doubt, always file a clai munder the
current adjudication system Since the statute of
limtations i s one year for misdemeanors,168 there is no
danger of admitting nonconpliance with the above | aw by

filing a claim Therefore, clains for such uses should be
filed.

2.5.1.5. Permts in Control |l ed G ound
VWat er Areas

The 1961 ground water code required that pernits nust
be obtained to appropriate ground water in a controlled
ground wat er area. 170 o y one controlled ground water area

has been established in Montana to date, near Terry,

168 20 Mont. 260, 50 P. 723 (1897).
160, 45-1-205, MCA.
170. 89-2918, RCM  19a7.
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effective Novenber 1, 1967. Several permts have been

issued. This permt requirenent has been carried forward in

t he new | aw 171

2.5.1.6 Adverse Use, Prescription,
Condemati on, and Transfer

Until July 1, 1973, it was also possible to acquire
wat er rights by adverse use and prescription, by
condemation in certain cases, and by transfer. In all
t hese cases, however, the right already existed, and
therefore they are treated separately herein. See secs.

2.10.2., 2.10.3., and Chapter 5, infra.

2.5.2. Ri ghts Acquired after July 1, 1973

Effective on July 1, 1973, all of the foregoi ng nethods

of acquiring water rights were abolished, except the permt

nethod in controlled ground water areas. From that date

forward, new water rights could only be acquired by

172

conmplying with the Water Use Act. I ndeed, to renove any

173

doubt and avoid another Mirray v. Tingley situation, the

Act is quite enphatic: "After July 1, 1973, a person nay
not appropriate water except as provided in this
chapter.. ...A right to appropriate water nmay not be acquired
by any other nethod, including by adverse use, adverse
possessi on, prescription, or estoppel. The met hod
prescribed by this chapter is exclusive..174

Pursuant to the Act, water rights can now be acquired

in three ways:

"

171 85-2-508, MCA.

1N 85-2-101 to 807, MCA.

173. 20 Mont. 260, MP. 723 (1897).

174 85-2-331, MCA. Temporary emergency appropriations are authorized by rule
pursuant to 85-2-113(3), MCA. See ARM 36.12 105, "statutes and Rules," in the back of
this handbook. Temporary emergency appropriations do not become water rights.
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(1) by permit, which ripens into a certificate;
(2) by filing a notice of conpletion; and
(3) by water reservation.

Each of these nethods is described in Chapter 3, ian.

2.6. Deternination of Water Rights

Det erm nation of water rights, as used herein, refers
to the nmethods of ascertaining the exi stence and extent of
water rights, once they are acquired. The nethods vary from

state to state. The principal methods in Montana are

described in this section.

2.6.1. Rights Acquired Before July 1, 1973

The information resulting fromthe pre-July 1, 1973,
nmet hods of determ ning water rights is inportant because it
can be used to prove the rights under the adjudication
systemnow in progress. See sec. 6.4.2., infra. In fact,
such information is often the only information in existence,
other than witten records of water rights acquired under
the methods outlined in sec. 2.5., supra.

2.6.1.1. Adj udi cati on; Decreed Rights

Adj udi cati on of water rights has gone through a rocky
history in Montana. |t has been relied upon since the | ast
century as the best and final nmethod to determ ne water
rights, particularly when di sputes between water users have
occurred. Evidence of our history of heavy reliance upon
adj udi cation can be seen today in the nmandatory adj udication
system now in progress. |Indeed, Montana is the only state
that has attenpted to adjudicate water rights through the

courts statewi de on a nmandatory, sinultaneous basis, even
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t hough ot her adjudi cati on nmet hods are enployed in other

states with the sane degree of certainty and at | ess total
cost. 175

Mont ana's pre-1973 efforts have been |l ess than
successful. Al though one would think that an adjudication on
a stream would settle things, that was hardly the case.
Appropriators not made parties to the adjudication

176 Thi s meant

proceedi ngs were not bound by the decrees.
that, even after several adjudications on the same stream
water rights were never finalized. And, as has been
di scussed in sec. 2.4.1., supra, the quantities of water
decreed were not reliable, since beneficial use is the real
measure of a water right; the courts often made

177 There is even a

"adj ust ments" to previous decrees.
serious problemin determ ning whether or not a stream was,

or is, adjudicated. See sec. 2.5.1.3., supra.

Montana's first attenpt at regul ati ng adjudicatiaons
came in 1885, when a statute was enacted authorizing the
plaintiff in an adjudication case to make "any or all
persons who have diverted water from the same stream or
source, parties to such action, and the court may in one
judgnment settle the relative priorities and rights of al
the parties to such action."178 Then, in 1905, the

| egi sl ature provided that the decree was "prima facie

175. Wwyoming's administrative adjudication system and Utah's optional court system
are examples.

176. State ex rel. MckKnight v. District Court of Fifth Judicial dist. in and for
Beaverhead County, 111 Mont. 520, 111 P.2d 292 (1941).

177. For an excellent description of the unreliability of adjudications under the
pre-1973 law, see Stone, Are There Ary Adjudicated Streams in Montana?, 19 Mont. L. Rev.
19 (1957)

178. 89-815, RCM. 1947.
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evidence of the facts therein found' as against all persons
appropriating or diverting any of the waters of the

179

stream This was followed in 1907 when further | ans were

enacted attenpting to define the effect of a decree on ot her

appropriators. 180

None of these enactnments were very
successful in affecting new appropriators who cane al ong
after a decree was entered, so in 1921 an exclusive and
mandat ory procedure was adopted requiring new appropriators
to obtain the district court's approval before diverting the
water. See sec. 2.5.1.3.3, supra. Finally, in 1939 the
st at e engi neer was authorized to bring general adjudications
on streans; he never did.

Since the Water Use Act repealed all the above
procedures in 1973, and substituted a new adjudication
system the old | aw does not deserve extended discussion.

However, there are hundreds of old decrees still in effect,

whi ch nust be relied upon in claimng water rights under the
current adjudication process. |n addition, in nany cases,
these decrees are still enforced through the appoi nt ment of
wat er comm ssioners, a systemwhich was left intact by the
Wat er Use Act. 181

PRACTI CE NOTE: The practitioner should be aware of the
probl ens surroundi ng decreed rights, particularly in the
current adjudi cati on process and when questions arise in the
adm ni stration of the decrees by the courts and water
conmm ssioners. See Professor Al bert Stone's excellent |aw
review article on the subject.182

2.6.1.2. Decl ared R ghts

The declaration of water rights was another way in

1P 89-839, RCM 1947

180, 89-840 to 844, RCM 1947
181 85-5-101 et seq., MCA.
182. Suwpra, n. 177.
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which water rights were determ ned. The process usually
dnvol ved the filing of a docunent, which clained the right.
"The difference between declarations and other kinds of
CEi ngs is that a declaration was not required to acquire a
water right, the water right already being in existence.

2.6.1.2. 1. 1885 Decl ar ati ons

As a part of the enactnment of the 1885 filed rights
procedure (see sec. 2.5.1.2.1., supra), a procedure was al so
adopted for the declaration of water rights acquired by
conmmon | aw (use) before 1885. Appropriators who had
acquired such rights were in effect given the option of
declaring their rights within six nonths fromthe enactment
of the 1885 law. The declarations had to contain the sane

informati on and be verified in the sane manner as an 1885

filed right (see sec. 2.5.1.2.1., supra). As with 1885
filed rights, the record becane prina facie evidence of the

statenents therein. 183

Even though the | aw was not nandatory, the inducenent
for filing a declaration was the prima facie status the
decl ar ati on obt ai ned. 184 Many of these decl arations were
filed, and of course still enjoy that prinma facie status.
Presunably, the sane rules as to the sufficiency of 1885
filed rights would apply to these declarations. See sec.
2.5.1.2.1., supra. Properly done and recorded, the
decl arations are nost useful evidence of old water rights.

2.6.1.2. 2. G ound Water Uses Before
January 1, 1962

The 1961 ground wat er code provided that appropriators

183. 89-813 to 814, RCM. 1947.
184. Salazar v. Smart, 12 Mont. 395, 30 P. 676 (1892).
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of ground water, including appropriations by subirrigation
or other natural process, who put the water to benefici al
use before January 1, 1962, could file a "declaration of
vested ground water rights" with the appropriate county

185

clerk and recorder. Certain infornmation was required to

be stated in the declaration. The declaration did not have
to be verified, but nonetheless it acquired a prim facie
status of the statements therein when filed. Per sons who
filed water well 1ogs pursuant to a 1957 | aw were deened to
have conplied with the statute. Failure to file resulted in
the appropriator having to maintain the burden of proving
hi s unrecorded rights. By amendnent to the original |aw,
the deadline for filing these declarati ons was extended to
January 1, 1966. 186

Thousands of these declarations were fil ed. Copi es
were al so sent to the predecessor agency of the Depart nent
of Natural Resources and Conservati on. These decl arations
are very useful evidence of pre-January 1, 1962, ground
wat er rights.
PRACTI CE NOTE: Under the current adjudication system a
claimof a pre-January 1, 1962, ground water right, not
decl ared as provided above, will be given prima facie

status. Even though donestic and stock water uses of ground
water are not required to be clained, the prima facie status
accorded to clains for such uses is reason enough to file
such clains. Otherwi se, the appropriator will carry the
burden of proving his ground water right at some future
date. See sec. 6.2., infra.

2.6.1.3. Ri ghts on Yel |l owstone River
Tributaries from1950 to 1973

See sec. 2.5.1.4., supra, for a discussion of these

‘g5, 99-2913(h), RCM. 1947, . .
186. One cannot find this amendment in the last (1977) supplement to the 1947 Revised

Codes of Montana. See 1965 Mont. Laws, c¢h.21, sec. 1.
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claims. Since it is probable that these filings amunted to

only clains of water rights, rather than filings to acquire
water rights, they are also listed herein. These filings
were not given prima facie status by statute. However, they
were verified, and the clai mant swore that the matters and
facts contained therein were true; this m ght have the
effect of elevating the filings to a prima facie status.

Hardly any of these filings were actually nade.

2.6.1.4. Water Resources Surveys

In the late 1930's, the state engineer's office began a
process of surveying water uses and water rights in Mntana,
county-by-county. The surveys of npbst counties are now
compl eted, and are avail able at the offices of the
Depart ment of Natural Resources and Conservation. Although
they have no official status, they are the best scurces of
i nformati on now avail able on 1885 filed rights and
irrigation uses in those counties and have been frequently
used by the courts in the past to adjudicate water rights.

2.6.2. R ghts Acquired After July 1, 1973

Wth the enactnent of the Water Use Act in 1973, the
met hods to determ ne water rights were substantially
changed. Essentially, there is now only one method:
adj udi cati on. The adj udi cati on process is triggered,
however, by the filing of a claim or a declaration before
the current adjudication system was adopted in 1979. The
former and current processes are di scussed briefly in this

section.
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26.21 Decl arations in Powder R ver Basin

The Water Use Act, as originally adopted in 1973,
establ i shed an optional adjudication system to adjudicate
pre-July 1, 1973, water rights (termed "existing rights" by
the Act). Upon an order of the Department of Natural
Resour ces and Conservation, hol ders of existing rights could
be required to file verified declarations of their rights
wi t hin one year on any source of water the Department
determ ned. This process was initiated in the Powder River
basin in 1974, and several thousand decl arations were
filed. 187

Decl arations filed on the Powder River basin have now
been incorporated into the current mandatory adjudi cation
system In fact, a prelinmnary decree of existing rights in
t he Powder River basin has even been issued by the water
court. See Appendix Cc. As of the date of this witing, the
decree is at the objection stage.

2.6.2.2. Adj udi cati on

Today, a mandatory claimregistration and court
adj udi cati on system nowin progress, is the primary method
of determning pre-July 1, 1973, water rights. See Chapter
6 for a description of the system

2.6.2.3. Adm ni strati ve Det ernm nati on

It is possible, under the administrative system set up
by the Water Use Act for the processing of applications for
permt and changes in water rights, for pre-July 1, 1973,

water rights to be determined for limted purposes. This

187. 89-870 to 879, RCM  1947. In 1975 an amendment was made to 89-872 which
provided that the courts would issue the order to file declarations, mot the Department.
The Department petitioned the appropriate district courts to issue such orders in certain
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cones about because pre-July 1, 1973, water rights are often
i nvol ved in the adm ni strati ve proceedi ngs to deci de whet her
a newwater right by permt should be approved, or whether a
wat er right change should be approved. Particularly in
hearing situations on applications for permts or changes,
t he Departnent of Natural Resources and Conservation wll
i ssue orders naki ng findings of fact and concl usi ons of | aw

det erm ni ng ot her water rights.

The exact effect of these determinations ‘s not yet
cl ear. Itv appears, however, that such determinatiorn: are
only useful for +he guidance of the agency; it is clear they
are not actual adjudications binding on the courts. 188

See Chapters 3 and 4, respectively, for a description
of the process of obtaining permts and changi ng water
rights.

2.7. Priority

The heart of Appropriation Doctrine law is priority.
Priority, or the date of the water right, entitles the
appropriator to appropriate an anmount of water to the full
extent of the right, when he needs it and within his right,
even though thereafter there would not be sufficient water
to fill the needs of others who have later priorities. "The
priority date is of paramount inportance since it gives an

appropriationits chief value. 189

Priority of appropriation confers superiority of right,

other areas of the state as well in the late 1970's, but the orders were never actually
effective, for various reasons.

188, Sea, e.g., Templeton v. Pecos Valley Artesian Conservancy Dist., 65 NM. 59, 332
P.2d 465 (1958), and Wyaming v. Colorado, 259 U.S. 419 (1922).

189. 5 Clark, Waters and Water Rights, see 410.1, at 119 (1972). See also General
Agriculture Corp. v. Moore, 166 Mont. 510, 534, P.2d 859 (1975) ("...priority in
appropriation of water is a valuable right....")
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wi t hout reference to the character of the use.190

However,

the priority rights of an appropriator are limted to the
natural condition of the stream at the time the
appropriation is made, and he has no interest in
i nprovenents subsequently made which increase the supply of
water flowing in it.191

2.7.1. First in Time, First in Right

As between appropriators, the first intinme is first in
right; an appropriator having an earlier priority dace is
entitled to exercise his right first, until his needs are
fulfilled, but only to the extent of his right. (See
previ ous sections in this chapter for discussions of the
extent of appropriative water rights in Mntana, and how t he
priority dates of water rights are acquired.) The principle
of first intime is first in right was first codified in

192 193

Mont ana i n 1885; it remains in the statutes today.

2.7.2. Ri ghts of Seni or and Juni or Appropriators

An appropriator having a priority date earlier than
anot her appropriator is called a "senior" appropriator; the
appropriator having the later priority date is the "junior"
appropri ator. Even though, as mentioned, the senior
appropriator has the superior right, he d&es not have an
absolute right to prevent changes in the rights of the other
appropriators, or to a certain flowor level of water; if a

seni or appropriator can reasonably exercise his right, even

190, Mettler v. Ames Realty ., 61 Mont. 152, 201 P 702 (1921); Meine v. Ferris,

126 Mont. 210, 247 P.2d 195 (1952).

19. Meinge, id; Beaverhead Canal . v. Dillon Hectric Light & Power ., 34 Mnt.
135, 85 P 880 (1906); Jones v. Hanson, 133 Mont. 115, 320 P.2d 1007 (1958).

192. 89-807, R.C.M. 1947,

193.  85-2-401, MCA.
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et

under slightly changed conditions, he is still protected. 194
But a senior appropriator is protected from appropriations
or changes which adversely affect the exercise of his

195

right. The question of "adverse effect" is one of

degree, and will depend upon the circunstances of each case.

Juni or as well as senior appropriators have the right
to insist that the stream remsin in -ubstantially the sanme
condiclcr as they fouad L+t. 'Thus, the |aw al so protects
junior appropria2ror~ frum expanded UsSes by senior
appropriators, and from cha..ges in senior rights which would
adversely affect junior rights. 196

A senior appropriator is entitled to the natural flow
of the stream including seepage, unaffected by artificial

197

wor ks of subsequent appropriators. But a seni or

appropriator cannot demand that a junior appropriator cease
exercising his right, if the water not appropriated by the

juni or appropriator woul d not reach the seni or because of

seepage or other natural causes. 198

-

It is quite common for appropriators to possess several

194. Dem v. Tanner, 60 F.2d 626 (D. Mont, 1932). For a codification of these rules
under current law, see 85-2-401, MCA, wherein it is stated: "Priority of appropriation
does not incude the right to prevent changes by later appropriators in the condition of
water occurrence, such as the increase or decrease of stream flow or the lowering of a
water table, artesian pressure, or water level, if the prior appropriator can reasonably
exercise his water right under the changed conditions.”

195. See, e.g., Power v. Switzer, 21 Mont., 523, 55 P. 32 (1898); Smith v. Duff, 39
Mont, 382, 102 P 984 (1909); State ex rel. Crowley v. District Court of Sixth Judicial
District in and for Gallatin County, 108 Mont. 89, 88 P.2d 23 (1939); State ex rel.
Reeder v. District Court of Fifth Judicial Dist. in and for Beaverhead County, 100 Mont.
376, 47 P.2d 653 (1935); State ex rel. Silve v. District Court of Tenth Judicial Dist. in
and for Judith Basin County, 105 Mont., 106, 69 P.2d 972 (1937); Wallace v. Weaver, 47
Mont. 437, 133 P. 10%9 (1913).

196. See, e.g., Colurbia Min. Co. v. Holter, 1 Mont. 296 (1871); Dahlberg v. Lannon,
84 Mont. &8, 274 P. 151 (1929); Loyning v. Rankin, 118 Mant. 235, 165 P.2d 1006 (1946);
Power, supra, n. 195; State ex rel. Nett v. District Court of Eighth Judicial Dist. in
and for Cascade County, 72 Mat. 206, 232 P. 204 (1925).

197. Beaverhead, supra, n. 191

198. Loyning, supra, . 196; Raymond v. wimsette, 12 Mont. 531, 31 P. 537 (1892);
Spaulding v. Stone, 46 Mont. 483, 129 P. 327 (1913).
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water rights. Each right held by an appropriator is
separate and distinct fromthe others. This neans that a
junior right cannot be advanced by merging it with a senior
right of the sane appropriator; obviously, that would result
in a change in the conditions of the source of supply. 199
On the other hand, a junior appropriator cannot conpel a
seni or appropriator to stop exercising one right when the
seni or could just as easily get his water from anot her

st ream under anot her right. 200

I n addition, an agreenent
anong appropriators to "rotate" the exercise of their water

rights is permssible. 201

On streanms where storage reservoirs exist, special
probl ens ari se as between junior and seni or appropriators.
See sec. 2.4.7., supra, for a discussion of the relative
ri ghts of each.

2.7.3. Modi fications to Priority System

Even t hough Appropriation Doctrine water rights carry
priority dates, nodifications to the systemof priorities do
occur. The nost common nodificationis to give certain uses
preference, usually inposed by statute. Preferred uses in
Mont ana are discussed in sec. 2.4.6., infra. Anot her
nmodi fication results when water rights are rotated anong

users, discussed in sec. 2.7.2., infra. Prorating supplies

199. Park v. Park, 45 Colo. 346, 101 P. 403 (1909).

200. Normen v. Corbley, 32 Mont. 195, 79 P. 1059 (1905); Boyd v. Huffine, 44 Mont.
306, 120 P. 228 (1911) (This case may have hinged on the fact that exercise of the second
right required an expansion of use of the second right, possibly adversely affecting
junior appropriators on the other stream). See alSO Whea v. Cameron, 64 Mont. 494, 210
p. 761 (1922).

201. This may be true only where the statutes expressly authorize such practice, or
where the courts order it. See 5 Clark, Waters and Water Rights, so.. 410.1, at 119, n.
15 (1972). It would seem, however, that a voluntary rotation agreement would be upheld
i f there is no interference with other water rights outside of the agreement.
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intimes of scarcity is a third method. No statutory basis
exists for this practice in Mntana, although proration
agreenents anong water right holders has occurred in our
state; it is a commobn practice in water distribution systens
owned by water conpanies or water districts. However, in
those situations the water rights are not usually prorated,
but rather the contractual or distributive share rights are

pror at ed.

2.8 Appurt enancy

Appropriation Doctrine water rights in Montana are
appurtenant to |and when they are used for beneficial
pur poses in connection with the land, and they pass with a

conveyance of the | and, even though not specifically

menti oned, unless expressly reserved. 202 gyt an
appurtenant water right, like all other appurtenances, nay
203

be severed fromthe land to which it is appurtenant.

The rul e of appurtenancy began in the last century by
court decision, and has been carried forward today in the
Wat er Use Act for new water rights acquired under the

Act . 204

It has been said that the Water Use Act repeal ed
t he appurtenancy rul e--not so, since the rule was devel oped
by the courts, and the Act's appurtenancy provision does not
state that existing rights are no | onger appurtenant. There

is, however, now a requirenent that a water right (pre- or

202. See, e.g., Tucker v. JONES, 8 Mont, 225, 19 P. 57 (1888) (water rights, being
appuirtenant, pass with a conveyance wen i f the conveyance does not mention the word
“appurtenances”); Sweetland v. Olsen, 11 Mont. 27, 27 P. 339 (1891) (pass with a
conveyance unless expressly reserved); Adams v. Chilcott, _ Mont.__, 36 St. Rep. 1238,
597 P.2d 1140 (1979); Maclay v. Missoula Irr. Dist., 90 Mont. 344, 3 P.2d 286 (1931).

203. See, e.g. Brennan v. Jones, 101 Mont. 550, 55 P.2d 697 (1936); Adam, supra, n.
a2,

204, 85-2-403(1), MCA.
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post-July 1, 1973) nmy not be made appurtenant to other
| ands or severed fromthe land to which it is currently
appurtenant wi thout prior approval of the Departnent of
Natural Resources and Conservat i on. 209

Shares of stock in a corporation entitling the owner
thereof to water froma distribution systemowned by the
corporation are al so appurtenant to the |and where the water

is usea.206 Changi ng the place of use fromone tract to two

tracts nakes the right appurtenant to both tracts. 207 But ,

if the appropriator doesn't own the |and upon which the
water is used, the right is not appurtenant to that | and,
and therefore does not pass with its conveyance. 208

In many cases, water is not used in connection with
land. For exanple, an instream water right for fish and
wi | dlife purposes, such as under a water reservation (see
sec. 2.4.4., supra), is not used in connection with the use
of any | and. Power generation purposes m ght be another
exanpl e, al though these rights would probably be

appurtenant to land in nost cases.

i

205. 85-2-403(3), MCA. The Department handles this approval provision by assuming
that severing a water right from the land to which it is appurtenant, or making it
appurtenant to other lands, amounts to a change in the place of use of the water right
for which the approval of the Department must also be obtained. See 85-2-406, MCA, and
Chapter 4 herein. |f a change in place of use iS approved, then the appurtenancy change
is also approved, by implication. However, it is possible for a water right to be
severed from itS appurtenant land without changing the place of use, at least not
inmediately. For example, a farmer could sell his irrigated farm, reserving the water
rights to himself (a severance), and then not use the water rights for years. The rights
have been severed, but no change in place of use has occurred because the rights are not
being exercised. Situations like this have basically been ignored by the Department
because of the inpracticality of policing the situation. Does failure to obtain the
Department's orior approval void the transaction? See n. 308, infra. Failure to comply
is a misdemeanor. 85-2-122, MCA.

206. Schwend V. Jones, 163 Mont. 41, 515 P.2d 89 (1973); Yellowstone Valley Co. v.
Associated Mortg. Investors, 83 Mont. 73, 290 P. 255 (1930).

207. Spaeth v. Emmett, 142 Mont. 231, 383 P.2d 812 (1963). See also n. 205, supra.

208. Warren v. Senecal, 71 Mont. 210, 228 P. 71 (1924). Remember that the
appropriator is the owner, assignee, or lessee of the water right.
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2.9. Changes in Water R ghts

Changes in water rights refer to changi ng sone aspect
of the water right, including changes in the point of
di versi on, place of use, purpose of use, place of storage,
and net hod of appropriation and transm ssi on. I n general,
such changes may be nmade without loss of priority if no
material injury ("adverse affect") will result to other
appropriators, incuding those with downstream junior
priorities. This rule is now codified in the Water Use Act,
wherei n changes in the place of diversion, place of use,
pur pose of use, or place of storage nust be approved by the
Departnent of Natural Resources and Conservation, and the
Departnent nust approve the proposed change if it will not

"adversely affect the rights of other persons."209

As discussed in sec. 2.7., supra, the change rule
results from an attenpt to protect an appropriator's
priority. Once an appropriative right is acquired, the
appropriator is entitled to demand that the conditions of
the streamor other source of supply remain substantially
unchanged so that his water right is protected; changes in
ot her appropriators' water rights could result in changes in
the condition of the source of supply as the appropriator
found it when he began his appropriation. O course, as has
been di scussed in previous sections, an appropriator is
entitled only to the natural condition of the source of

supply (he can't demand water devel oped by soneone el se

209. 85-2-402, MIA. See Chapter 4 for a description of the change approval process
afwer current lawv. Montana's original change statute, enacted in 1885, provided as
follows: "The person entitled to the use of water may change the place of diversion, if
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which is not naturally part of the source of supply) |ess
t he appropriations of senior appropriators.

As one woul d expect, changes in water rights have |ed
to much litigation, in Montana as el sewhere. Besides the
general rule that other appropriators (junior or senior) nay
not be adversely affected (also called by various ot her
nanes, such as "injured", "prejudiced", and "harned") by a
change, the follow ng specific rules have al so evol ved:

(1) Changes which do adversely affect other rights

do not result in actual loss of the changed

ri ght ;210

(2) An appropriator alleging injury by a change
has the burden of proving the sama,-z11

(3) Awater right cannot be changed so as to de-
prive other water right holders of water
under their rights;212

(4) The general rule also applies to decreed
ri ghts;213

(5) A change so as to increase another appropria-

tor's costs for paying for a water comm s-

sioner is not an adverse effect;214

others are not injured, and may extend the ditch, flume, pipe, or agueduct, by which the
diversion iS made, t0 any place other than where the first use was made, @d may use the
water for other purposes than that for which it wes originally appropriated.” 89-803,
RCH. 1947.

210. Hansen v. Larsen, 44 Mont. 350, 120 P. 229 (1911).

211. Hansen, id; Lokowich v. City of Helena, 46 Mont. 575, 129 P.2d 1063 (1913);
Thrasher v. Mamnix & Wilson, 95 Mont. 273, 26 P.2d 370 (1933); Thompson v. Harvey, 164
Wont. 133, 519 P.2d 963 (1974). See sec. 4.2.3.

212. Head V. Hale, 38 Mont. 302, 100 P. 222 (1909), Obviously this practice would be
an adverse effect on mother appropriator.

213. Mclntosh V. Grawley, 159 Mont, 72, 495 P.2d 186 (1972); Quigley v. Mclntosh,
110 Mont. 495, 103 P.2d 1067 (1940). The same iS true today under the Water Use Act.
85-2-402, MCA, See Chapter 4.

214. Mclntosh, id.
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(6) Odering an appropriator to install a mea-
suring device so that he won't divert nore
water as the. result of a change is sufficient
to elimnate any possibility of adverse

effect;215

(7) An appropriator cannot change his right so as
to use nore water that he is entitled to under
his right (also called increasing the burden
on the strean), but he can use nore if he re-
pl aces the additional burden with water from

anot her source;216

(8) Any change can be nade wthout injury to up-

streamappropriators;217

(9) An upstream appropriator has no right to

change the place of use so as to prevent re-

turn flowfor use by a downstream appropria-

tor;218

(10) A change in point of diversion cannot be nade

where it is shown that such change would ren-
der inpossible a program of exchangi ng cana
water for the natural flowof the stream re-

duci ng by approximately 20 percent the anount

215. This rul e would also be true when the Cepartment approves a change under the
water Use Act. See sec. 4.2.4.

216. Meine v. Ferris, 126 Mont. 210, 247 P.2d 195 (1952); Thompson, supra, n. 211.
Of course, replacement water may involve a change of amother water right, or even a new
water right.

217. QOsnes Livestock Co. v. Warren, 103 Mont. 284, 62 P.2d 206 (1936). This would
seem to make sense, since a downstream appropriator can't affect an upstream
gppropriator. But what about the situation when a downstream appropriator expands his
use, ardd then demends NOre weter from vpstrean? If the downstream appropriator does not
have the right to expand (see sec. 2.5.1.2.1., due diligence), then he cannot make such
dewand.

218. Gassert v. Noyes, 18 Mont, 216, 44 P. 959 (1896). See discussion of return flow
in sec. 2.3.6.
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of water available to junior appropriators
. 219

above t he canal
(11) Changes in purpose of wuse so as to consume
nore water, or use water at different tines of
the year, are not permitted:zzoand
(12) A change of purpose of wuse to the sale of
water froma direct use is pernitted if there
wi Il be no adverse effect on other appropria-

tors. 221

In addition to the above specific rules, there are
ot her guidelines not yet enunciated by the Mntana Suprene
Court, sone of which deserve menti on. These ot her
gui del i nes have been devel oped by the Departnment of Natural
Resources and Conservati on over the years in the
admnistration of the Water Use Act and are applied by the
Department when it acts upon a change application. They are
as foll ows:

(1) Changing the point of diversion of a right

so that ground water is appropriated, rather
than surface water, or vice versa, is a ques-
tionable practice; in nost instances this
woul d amount to changing the source of supply
which is not contenplated by the Appropria-
tion Doctrine, but the hydrol ogical connec-

tion between the two sources woul d have to be

219. Thempson, supra, n. 211. Apparently, exchanges of water are part of the binding
conditions of the stream when junior appropriators arrive on the scene.

220. Featherman v. Hennessy, 43 Mont. 310, 115 P. 983 (1911). This amounts to
increasing the burden on the stream. See number (7). See also sec. 2.4.1. for a
discussion of period of use.

221. Sherlock v. Greaves, 106 Hoot. 206, 76 P.2d 87 (1938).
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determi ned in each case;

(2) GChanging froma direct flowdiversion to a
storage appropriation is permssible, pro-
vided that the water right is not expanded;
the sane pattern established under the right
must be foll owed under the change, including
peri od of appropriationand water being ap-

prori at ed;

(3) Theoretically, the points of diversion of a
wat er right can be changed to anypl ace on the
source of supply; this would nean that it is
possible to nmove a water right frompillon to
Glendive (the source of supply being the M s-

souri drainage), and vice versa, provided as

usual that no adverse effect occurs;222
(4) Changing fromflood to sprinkler irrigation,
al t hough nore efficient, will usually involve '

expandi ng the acreage irrigated (a change in

pl ace of use), and an increase in the burden
on the stream because the return flow is re-
duced (see sec. 2.3.6., supra); therefore,

a water right will have to be acquired for

the increased appropriation, unless it's
within the existing water right through due
diligence (see sec. 2.4.1., §99£§);223

(5 1t is doubtful whether water rights can be

changed from an instream purpose of use,

222, see Spring Creek Irr. @. v. Zollings, 58 Utah 90, 197 P. 737 (1921},
223.  See N 47, supra.
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since it seens that a diversion IS required
in order to maintain an appropriative water
ri ght ;224 and

(6) Mving a well will usually be a change in the

poi nt of diversion; deepening a well wll
usual |y be a new appropriation, since it wll
be an appropriation from a new source of
supply.

Al'l of the above rules and guidelines have current
application. Now, of course, changes in any water right
must receive the prior approval of the Departnent. See
Chapter 4 for a description of the change approval process.

2.10. Loss of Water Rights

Thi s section describes the ways in which water rights
could and can be lost by the appropriator through operation
of law In the cases of prescription and condemati on, the
rights are acquired by soneone el se, these nethods are
therefore al so listed as nethods of acquiring water rights.
See sec. 2.5., supra.

2.10. 1. Abandonment and Forfeiture

The terns “"abandonment" and "forfeiture" are sonetines
used i nterchangeably. Technically, an abandonnent requires

intent to abandon; forfeiture does not.

In Montana, until July 1, 1973, an appropriator could
|l ose his water right through abandonnent. Today, water

rights can al so be abandoned, but under certain statutory

225

requi renments, discussed infra. In addition, failure to

224, See secs. 2.4.3. and2.4.4.
225. See 85-2-404, MCA.
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claima water right under the current adjudication system
results in "a concl usive presunption of abandonment. w226
Mont ana' s ori gi nal abandonnent statute was enacted in
1885: it nerely codified existing law by providing that a
wat er right could be abandoned, and questions of abandonnent
wer e questions of fact.?27 There are several Montana Supr ene

Court cases on the subject, but inonly a fewdid the court

uphol d an abandonment . 228 The diffi cul ty was that an intent

t o show abandonnent had to be proved,229 and the burden to

prove the intent was on the party asserting an

230 Mere nonuse of the water was not sufficient

331

abandonment .

evi dence of intent to abandon,
232

even when the right wasn't
used for ten years, or for successive three-, seven-, and

four-year periods and the original appropriator had left the
233 234

state; neither is transfer of the water right or an
abandonment of the ditch right sufficient evidence. 235 an
appropriator's filing of a notice of appropriation to

acquire a newwater right is |Iikew se insufficient evidence
236

of intent to abandon prior rights.

The cases whi ch have found an abandonnment of a water

226, BS5-2-226, MCA. This is really a forfeiture, since intent is not required, and
there is no opportunity to rebut.

227. 89802, RCM. 1947, repealed.

228. The author has found four, cited in ns. 236 to 240, infra.

229, See, e.qg., Feathemv. Hennessy, 43 Mont. 310, 115 P. 983 (1911); Rodda v.
Best, 68 Mont. 205, 217 P. &89 (1923).

230, Tnomas V. Ball, 66 Mont. 161, 213 P. 597 (1923).

231. Sloan v. Glancy, 19 Mont. 70, 47 P. 334 (1896).

232. Rodda, supra, n. 229; Smith v. Hope Mining Co. of St. Louis, 18 Mont. 432, 45 P.
632 (1896) (facility repaired during the ten-year period, however).

233. Thomas, supra, n. 230,

234, McDonald V. Lannen, 19 Mont. 78, 47 P, £48 (1897).

235. Kleinschmidt v. Greiser, 14 Mont. 484, 37 P. 5 (1894); McDonnell v. Huffine, 44
Mont. 411, 120 P. 792 (1912).

236. Norman v. Corbley, 32 Mont. 195, 79 P. 1059 (1905). This case could also be
used for the propesition that applying for a permit under the Water Use Act i s not
evidence of intent to abandon prior rights, a question which frequently arises under the
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ri ght under Montana | aw are few and conf usi ng. The first
case, in 1874, declared that an an invalid conveyance of a
water right results in its abandonnment, although this case

w 237 |'n the second case, an appropriation

may not be good |a
was nmade in 1883, and water was actually put to irrigation

and domestic use. The ditches and flunes were then all owed

to fall into disrepair and becane filled up, so they would
convey no water. They remained in this condition until
shortly before the | awsuit was brought (1898). In addition,

there was evidence that the successor to the right asserted
in the lawsuit had nmade statenments that she was making no

claimto the right because her predecessor (her husband)

238

made no claim. The third case held that an appropri ator

switching his use to another water right from another source
exclusively for 12 years constituted an abandonnent. 239
The fourth and | ast case was decided in 1979, hol ding that

75 years of nonuse is sufficient to provide clear evidence

of abandonnent. 240

The 1973 Water Use Act repeal ed the old code section on

abamilonment241 and enacted a new one. 242

Under the new | aw,
a water right is considered abandoned by nonuse and i ntent
t o abandon or by nonuse and intent not to conply with the

ternms and conditions of a permtted or certificated water

rev law.

237. Barkley v. Tieleke, 2 Mont. 59 (1874). This case appears to confuse ditch
rights with water rights.

238. Goon v. Proctor, 27 Mont. 526, 71 P. 1003 (1903).

239. 0'Shea v. Doty, 68 Mont. 316, 218 P. 658 (1923).

240. Holmstrom Land Co. v. Meagher County Newlan Creek Water Dist., __ Mont.___, 36
St. Rep. 1403, 605 P.2d 1060 (1979). Actually, the right in this case was never used to
the full extent of the notice of appropriation, so the court declared the unused portion
abandoned. The situation iS really me of a lack of due diligence in putting the waer to
beneficial use. See sec. 2.5.1.2.1.

241. 89-802, RCM. 1947.

242. 85-2-404, MCA. For the full text of the law, see " Statutes and Rules."
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right; a prim facie presunption of abandonment is created
upon ten successive years of nonuse when water is avail able
to appropriate. However, this abandonment provision has no
current application to pre-July 1, 1973, water rights; it
applies only to permts and certificates at the present
time. It will apply to pre-July 1, 1973, rights ("existing
rights") only after they are adjudicated. |Is there still an
abandonnment |aw applying to pre-July 1, 1973, rights?
Probably so, since the |aw of abandonment in Montana
originates fromconmon |aw, and the 1885 statute which was
repealed in 1973 only restated the common | aw.

PRACTI CE NOTE: Cl ai mants of water rights under the
adj udi cation system nay have their clains challenged due to

an all eged abandonnent. Remember that the objector (see
sec. 6.5.6.,, infra) has the burden of proving the
abandonnent. See also sec. 6.4.4., infra

2.10. 2. Adverse Use and Prescri ption

Until July 1, 1973, water rights could also be |ost
t hrough adverse use and prescription. Loss and acquisition
of water rights by this method are now abol i shed. 243
Questions of adverse use and prescription will arise in the
future, but only rarely, as existing water rights are
litigated, involved in adm nistrative proceedi ngs before the
Depart ment of Natural Resources and Conse;yation, or
considered in the adjudication systemnow in progress. And,
once the adjudication of existing water rights is conpl et ed,
the question will no longer arise. The subject does not,
t heref ore, deserve extended di scussi on.

There is a plethora of cases on the subject in Mntana.

This is probably true because adverse use could easily be

243, 85-2-301, MCA.
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asserted in a water rights lawsuit. The practitioner shoul d
review the cases and articles listed in n. 244 for an
expl anation of the lawif the need ari ses. 244

2.10.3 Condemnati on

In certaininstances, water rights may be | ost through

condemmation. Under Montana law, only cities and towns and

the Departnment of Natural Resources and Conservati on nmay

condemm water rights. See sec. 2.4.6., supra. Water rights
m ght al so be | ost as an appurtenance to | and condemmed for
sonme purpose. The federal governnent al so undoubtedly has

the power to condemn water rights pursuant to federal [ aws,

a subj ect which is beyond the scope of this book.

It should al so be noted that the power to condemm | and
for right-of-way for ditches and other neans of conveying
wat er has been del egated to anyone in Montana under the
Montana Constitution. See Chapter 8, infra.

PRACTICE NOITE If a client's land is being condemed for
some purpose, such as a highway, the |awer should be sure I

t hat any appurtenant water rights are not al so being
condemmed. The best way to handle this is to expressly
exenpt any appurtenant water rights fromthe taking.

244, See Ettlen, Wae Rights. Prescriptive Right to the Use of Water in Montana, 3
Mont. L. Rev. 135 (1942) for a description of the cases and law as of 1940. For more

recert cases, see Firestone V. Bradshaw, 157 Mont. 181, 483 P.2d 716 (1971); Forrester v,
Rok Island Oil & Refining Co., 133 Mont. 333, 323 P.2d 597 (1958); Gwynn v. City of
Philipsburg, 1% Mont. 194, 478 P.2d 855 (1970); Havre Irr. Co. v. Majerus, 132 Mont.
410, 318 P.2d 1076 (1957); Jones v. Hanson, 133 Mont. 115, 320 P.2d 1007 (1958); King V.
Schultz, 141 Mont. 94, 375 P.2d 108 (1962); O'Conner v. Brodie, 153 Mont. 129, 454 F.2d
90 (1969); Smith v. Krutar, 153 Mont. 325, 457 P.2d 459 (1969); Stover v. Elliot, 137
Mont. 135, 350 P.2d 585 (1960).
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CHAPTER 3.  ACQUI SI TI ON OF WATER Rl GHTS

(SEM NAR QUTLINES: See (htaining a New(post-July 1, 1973)
Water R ght, by Donald D. MacIntyre, Chief Legal Counsel,
DNRC; Obtaining a New Ri ght, by Laurence Siroky, Chief,
Wat er R ghts Bureau, DNRC, and the Hearing Process, by Matt
Wl lianms, Esq., Hearings Oficer, Water R ghts Bureau, DNRC
in "Semnar Qutlines" in the back of this handbook.)

3.1 H stori cal Background

The hi storical background of acquiring water rights in
Montana is described in detail in sec. 2.5., supra. That
section should be read for famliarity with the different
met hods by which water rights could be acquired before July
1, 1973, the effective date of the Water Use Act. 245
addition, Chapter 2, supra, describes the principles of the
Appropriation Doctrine in Mntana, including the concepts of
beneficial use and priority, all of which should be revi ened
by one unfamiliar with the water law in our state. The
acqui sition of new waters today depends to a substanti al
extent upon these concepts, as will be seen in the remai nder
of this chapter.

3.2 Statutory System-Water Use Act of 1973

Today, as discussed briefly in sec. 2.5.2., supra,
there is basically only one way to acquire a new water right
in Montana, and that is by conpliance with the mandatory
requi renents of the Water Use Act of 1973, as anended. In
this section the statutory system for acquiring new water
rights will be described and di scussed.

Whet her a newwater right is necessary to acquire is a
question that the practitioner and potential applicant will

need t o assess. Cbviously, the answer to that question will

US5. 85-2-101 to 807, MCA. The Water Use Act of 1973 has actually been amended
several times but the Act remains substantially intact in the cited sections.
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depend upon the actual water needs of the appropriator and
the econom cs of each particular situation. I n addition,
however, it will depend upon the existing |l egal requirenents
of the Act, discussed infra. And in many cases, it wll
depend upon whether the appropriatior already has, or can
acquire, existing water rights to acconplish the sanme
pur pose.

Sonetine in the future, nost pre-July 1, 1973 water
rights will be adjudi cated under the adjudication system now
ineffect. See Chapter 6, infra. Even after that tine, but
particularly before then, a potential appropriator needs to
understand the extent of the rights he already possesses. A
reviewof Chapter 2 herein will acquaint one with the basic
Appropriation Doctrine law on water rights in Montana, the
f oundati on upon which all water rights in our state are
based. Understanding this foundation will aid a potenti al
appropriator, and the practitioner, in nmaking the decision
of whether or not to pursue the acquisition of a new water
right.

Acquisition of a new water right under the Water Use
Act (or subjecting oneself to it, depending upon one's point
of view can be a tine-consum ng process; in conplicated
situations it nay take several nobnths, or even years, to
obtain a permt. It can also be costly if unanticipated
del ays are incurred or experts, such as |awyers and
engi neers, are needed. On the other hand, nost applications
are handl ed expeditiously with little delay, particularly in
areas of the state where there are few water supply

pr obl erns.
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PRACTI CE NOTE: In all cases, the author recommends that a
potential applicant for a new water right first contact the
Depart ment of Natural Resources and Conservation for an
assessnment of the problens |likely to be encountered. The
Departnment staff best knows the water right and water
resource situations in Mntana. |Its assistance will be npst
hel pful before a final decision is made to apply. The
Departnent has field staff in several areas. See back of
Form 602, Appendix C The local field office should be
contacted first.

3.2.1. Pur poses

The basi c purpose of the Water User Act is to bring

order to chaos. 246

As noted in "Chapter 1. Introduction,"
Mont ana depended upon a decentralized and essentially
unr ecorded system of water rights for over a century. The
situation eventually becanme unmanageabl e and potentially
harnful to the state's interests, and a centralized system

of water rights adm nistration was adopted, with the

Depart ment of Natural Resources and Conservation as the

adm ni stering agency. In addition, after a slow start, a
st at ewi de court adjudication system was instituted for
pre-July 1, 1973, water rights. See Chapter 6. By requiring
t he adj udi cation of old water rights, and the docunentation
of new water rights through a centralized permt and
certificate process, it was hoped that order out of chaos
woul d result.

3.2.2. Adm ni strative Practi ce and Procedure

3.2.2. 1. Cener al

I n general, the Water Use Act establishes an
adm ni strative system for the acquisition of new water
ri ghts through the Department. The basic systemis the

acquisition of water rights by permt, but in certain cases

246. The Act is more charitable. See 85-2-101, MCA,
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water rights can also be acquired by filing a notice of
conpl etion or by obtaining a water reservation. Al these
met hods are descri bed bel ow

The statutory method for acquiring a new water right is
exclusive. |In fact, the Act is quite enphatic:

After July 1, 1973, a person may not appropriate

wat er except as provided in this chapter. A person

may only appropriate water for a beneficial use.

A right to appropriate water may not be acquired

by any ot her nethod, including by adverse use, ad-

ver se possession, prescription, or estoppel. The

net hod prescribed by this chapter is exclusive.247

Failure to comply with the provision is a
misdemeanor. 248 But an obvi ousl y nmore onerdus effect is that
the violater-appropriator sinply has no water right.

3.222. WAt er s Subj ect to Appropriation

What waters can actually be appropriated under the
Appropriation Doctrine of water rights has been the subject
of much history. See sec. 2.3., infra. Distinctions were
drawn between surface waters, diffused surface waters,
wat er cour se waters, flood waters, waste water, seepage
water, return flow ground waters, percolating waters, etc.

foll ow ng definition:

"Water' neans all water of the state, surface and
subsurface, regardl ess of its character or manner

of occurrence, including but not l[imted to geo-
thermal water, diffused surface water, and sewage
effluent.249

Any water under this definition may be appropriated and
a water right obtained for the sane by conpliance with the
procedures set forth in the Act. Basically, if the water

exists, it is subject to appropriation.

. 852301, A,

, 248, 85-2-122, MCA.
249. 85-2-102(14), MCA.
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The 1972 Montana Constitution asserts that "[alii
surface, underground, flood, and at nospheric waters within
t he boundaries of the state are the property of the state
for the use of its people and are subject to appropriation
for beneficial uses as provided by 1aw. 230 The 1889
Constitution did not contain a simlar provision. As
nmentioned in sec. 2.3,, infra, water has always been held to
be publici juris, so this constitutional provision, in the
opi nion of the author, really did nothing except restate the
exi sting |l aw, except perhaps as to atnospheric waters. And,
obvi ously the statenment cannot be entirely true since |arge
quantities of water are owned by the federal governnment for
its withdrawn lands and in trust for Indian reservations.

Nevert hel ess, interesting conparisons can be made
bet ween the constitutional provision and the definition of
wat er under the Water Use Act, quoted above. If the
Constitutionis to be interpreted as including only surface
and ground waters of watercourses and underground channel s,
as did the Appropriation Doctrine law in Mntana until 1973,
t hen the Act goes beyond the Constitution in its coverage.
In fact, the Act's definition of water is one of the
broadest in the country. The reason for this is to
elimnate the artificial distinctions drawn under prior | aw,
and to legally recognize that all waters are in fact
hydr ol ogi cal | y connect ed.

PRACTI CE NOTE: Technically, practically any kind of

w Tt hdrawal , 1 mpoundnent, di version, or other appropriation
of water for beneficial use is subject to the Act. Even
certain farmng practices, such as furrow ng, inmpound runoff
water. |n sone areas of the state, it is comon practice to

250. Mont. Const. of 1972, art. |X, sec. 3(3).
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construct little dikes across fields to catch runoff. See
sec. 2.3., supra. Obviously, it would be inpractical to
obtain water rights for all these practices. The practical
test is whether the appropriation m ght reduce waters
avail abl e for other appropriators, present or future, and
whet her the appropriator needs a protectible water right.

3.2.2.3. VWho May Appropriate

The question of who nay appropriate water under the Act
is really one of whether the potential appropriator has a
sufficient interest in the appropriation to have | egal
standing to acquire the water right. The question sel dom
ari ses, and therefore was not di scussed in Chapter 2. But
t here have been instances under prior |aw where the
appropriator was found not to have a sufficient interest to
acquire a water right. The Law as devel oped then carries
over under the new system |n addition, the Water Use Act
limts applicants for water reservations to only

governmental entities. 251

See sec. 3.2.2.7. 1., infra

It has been held that, under the 1889 constitution,
"every citizen has the right to divert and use" water. 252
The sane woul d probably be true under the 1972 Constitytion,

253 But this

since the cited section was carried over.
statement is qualified by the general rule that an
irrigator-appropriator nust have sone possessory right in
the land being irrigated. 254 A nere trespasser, for exanple,
cannot acquire a water right toirrigate |lands in which he

has no i nterest, doesn't own, or doesn't | ease. 255

251. B85~2-316(1), MCA.

252. Bullerdick v. Hermsmeyer, 32 Mont. 541, 81 P. 334 (1905), citing Mont. Const. of
1889, art. 1II, sec. 15.

253. Mont. Canst. of 1972, art. IX, sec. 3(3).

254. Gilcrest v. Bowen, 95 Mont, 44, 24 P.2d 141 (1933).

255.  Phillips v. Coburn, 28 Mont. 45, 72 P. 291 (1903); W.ills v. Morris, 100 Mont.
514, 50 P.2d 862 (1935). A contrary rule developed for miners in the days of the early
West, the courts reasoning that Congress sanctioned the use of water by such trespassers
pursuant to the Act of 1866.
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Questions al so arise over the right of an appropri ator
to convey the water to the place of use. |If he has no right
to do so, the water right cannot be perfected. It has been
held that a licensee of a ditch has sufficient interest in
the ditch to acquire a water right. 256

The Departnment takes the position that it has no

jurisdiction to decide such questions. Therefore, the
Departnment will not inquire into questions of ditch rights
or possessory interests in land of the appropriator. Thi s

position was upheld by the Board of Natural Resources and

Conservation on applications for a permt and change

approval in the days when that Board had statutory authority
to hear appeals on water right decisions made by the

57

Department.2 However, even if the Departnment will not

inquire as to such questions, the issue may still arise if
the appropriator fails to perfect a water right granted to
the appropriator by permt because of inability to put the
water to a beneficial use.

3.2.2. Uses for Which Water Appropri ated

An appropriator may appropriate water only for a
beneficial use under the Act. 258 See sec. 2.4.. supra, for
a detail ed discussion of the concept of beneficial use. A

beneficial use under the Act is defined as follows:

256. Galahan v. Lewis, 105 Mont. 294, 72 P.2d 1018 (1937). Obviously, if no access
can be obtained for conveying the water to the place of use, the water right cannot be
perfected.

257. Application Nos. 1-s41H and 98-c41H, Cope-Morgan appeal, decision of Board of
Natural Resources and Conservation dated July 1, 1977. Although the Board no longer has
the statutory authority to hear appeals of the Department's water rights decisions (such
decisions are now appealed directly to court--see secs. 3.2.2.9. and 4.2.6. ), this
decision set a precedent for the Department on future questions of this nature.

258. 85-2-301, MCA.



"Beneficial use,' unless otherw se ﬁrovided, _means
a use of water for the benefit of the appropriator,
other persons, or the Fublic, i ncl udi ng but not

limted to agricultural (including stock water),

donestic, fish and wildlife, industrial, irriga-
tion, mning, nmnunicipal, power, and recreationa
uses. 259

This rather broad definition means that practically any
use of water would be beneficial. But see sec. 2.4.5.,
supra. The use of water to slurry coal is expressly made a
nonbenefici al use, which has the effect of prohibiting using
wat er for that purpose.260

3.2.2.5. Permts

The primary method to acquire a new water right is by
applying for and receiving a permt fromthe Departnent. |In
sone cases, pernits are not required, or may be acquired
after-the-fact. See sec. 3.2.2.5.2., infra. In all other
cases, water may not be appropriated or construction even

started until the permt is first obt ai ned. 26*

The steps
i nvol ved are descri bed bel ow

3.2.2.5.1. Application; Fees

Acquisition of a water right by permt is initiated by
filing an application with the Departnment, called an
"Application for Beneficial Water Use Permt." The
application is made on Form 600 (Appendi x A) or on Form 605
(Appendi x E) for small stock pits and reservoirs (see sec.
3.2.2.5.2., infra), which fornms are available from any of

the Departnment's field offices (see back of form 602,

250. 85-2-102(2), MCA.

260. 85-2-104, MCA. This use of water may be possible if the water does not come
under the jurisdiction of the state, as may be the case regarding water held under a
reserved water right for an Indian reservation.

261. 85-2-302, MCA. Certain applications for ground water appropriations over 3,000
acre-feet per year require legislative approval. See 85-2-317, MCA.
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Appendi x C, or fromthe office of any county clerk and
recor der . 262

The fornms are fairly easy to understand, although sone
famliarity is required with water neasurenent terns, water
requi renments (duty of water), and |egal descriptions of
| and. A potential applicant can obtain assistance in
filling out the form at any of the Departnent's field
of fices. An applicant when making out the application
shoul d al so keep in mind the concepts of beneficial use and
due diligence discussed in secs. 24 and 2.5.1.2.1., supra,
because t hese concepts nust be applied in acting upon the
application, particularly if it is contested as described
below. The application is given a priority date as of the
date the Departnent receives it. 263

A defective application will be returned by the

264

Departnent for correction, Wwith instructions to correct

and return it to the Departnent within a certain nunber of

days (not | ess than 30). Appl i cations not corrected and
returned within the time allowed will be given a new
priority date as of the date of refiling, and applications
not corrected and refiled within 18 months will be

t er m nat ed. 265

PRACTICE NOTE: A well thought out and prepared application
will ultimately save the applicant expense and avoi d del ays.
Even if there are no problens with the application and the
proposed appropriation, a final decision by the Departnent
can take several nonths. Conplicated and controversi al
applications, or applications for appropriations that my
adversely affect prior rights, will take even longer, in

262. Id.

263, 85-2-401(2), MCA. See sec. 2.7. for a discussion of the importance of priority.
264. Minor deficiencies can be corrected over the telephone or by letter.

265. 85-2-302, MCA.
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some cases several years. But, in the author's experience,
nost delays are caused by 111-prepared applications and the
failure of the applicant to adequately plan his
appropriati on. Assistance by the Department or other
specialists is recomended before filing the application
The fees for filing an application are established
under the Act by the Board of Natural Resources and

Conservati on by rul e. 26

They vary according to the amount
of water to be appropriated. See "Statutes and Rul es"
herein for the fees as of this witing, and also Form 613,
Appendi x L. The fees nmust acconpany the application. In
certain cases, an environnmental inmpact statement(EIS) nay

have to be prepared on the application, pursuant to the
Mont ana Envi ronmental Policy Act. 267 I'n such cases, which
are rare, additional fees nay be assessed by the Departnent
to pay for the cost of the B s 268

3.2.2.5.2. Exenpti ons

There are a few exenptions fromthe Act's requirenments
that a permt first be obtained before appropriating waters,
listed briefly as foll ows:

(1) Wells and devel oped springs outside controlled

ground water areas and appropriating |ess

than 100 gal |l ons per m nute (gpm);269

(2) Small capacity (less than 15 acre-feet) reser-

voirs for livestock watering which are not

266. 85-2-113{1), MCA, See ARM 36.12.103. The rules adopted under the Water Use Ad
are undergoing revision at this writing. Nev rules, including rev filing fees, should be
adopted by the spring of 1982. Check the Montana Administrative Code for the latest
version.

267. 75-1-101 et seq., MCA. See also rules adopted by the Board and Department in
ARM 36.2.501 to 608.

268. See 85-2-124, MCA.

269. 85-2-306(1), MCA. See ARM 36.12.101 for the definition of "spring,” which is
really a definition of "developed spring.” Note also that certain applications for
ground water appropriations over 3,00C acre-fee per year must receive legislative
approval. 85-2-317, MCA,
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|located on perennial flowi ng streans and are

accessible to | and possessed by the appropria-

or of 40 acres or Iarger;270

(3) Emergency appropriati ons;271a

272

nd

(4) Water reservations.
The first exenption, for wells and devel oped springs

with a maxi mum appropriation of |less than 100 gpm covers
the vast mapjority of new wells in Mdntana, although nmany
irrigation wells will exceed 100 gpm A typical household
well will yield less than 20 gpm The exenpti on does not
apply within the boundaries of a controlled ground water
area (see sec. 2.5.1.5., supra); at present there is only
one such area, near Terry in eastern Mntana.

Even though no permt need be obtained under this
exenption, a "Notice of Conpletion" (Form No. 602, Appendi X
¢) nmust still be filed with the Departnment within 60 days
after beneficial use of the ground waters. The Depa;tment
then uses the sane review and correction procedure foll owed
in the case of applications for permts, except the
appropriator can't have nore than six nmonths to correct and
refile the notice. The priority date of the water right
under this exenptionis the date of filing of the original
notice; if the notice is refiled late, the priority date is
the date of refiling. There is a $5.00 fee for filing the
notice. Following the filing of a correct and conpl ete
Noti ce of Conpletion, the appropriator is automatically

i ssued a" Certificate of Water Right" (see sec. 3.2.2.6.2.,

270. 85-2-306(3), MCA,
271 85-2-306(4) and 85-2-113(3), MCA; ARM 36.12.105.
272. 85-2-316, MCA.
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infra).

The second exenption is intended to accommodate
ranchers who collect runoff water in small stock water
i mpoundrents or pits. The appropriator is still required to
apply for an obtain a permt within 60 days after
constructing the inmpoundment or pit, but he gets it
automatically, after the fact. Application is nade on a
special form(Form 605, Appendix E). The priority date is
apparently the date of application for the permt. These
after-the-fact stock water permts can be revoked or
conditioned later by the Departnent if the appropriation has
or will adversely affect other water rights.

In the case of energency appropriations, the third
exenption, no water right is ever acquired. This is the
only exenption under current law fromthe requirenent to
obtain a water right for new appropriations. The exenption
recogni zes the obvious inpracticality of inposing a water
ri ght system on energency appropriations. An enmergency
appropriation is defined as "the tenporary beneficial use of
wat er necessary to protect lives or property by reason of
fire, storm earthquake, or other disaster or unforeseen
combi nati on of circunstances which call for imediate

n273 It "does not include the use of water for the

action.
ordi nary operation and mai ntenance of any trade or
business."2’4 Thirsty crops due to a drought woul d not

qualify; a burning field or forest would. A notification of

273. ARM 36,12.101(6).
274, ARM 36.12.105(2).
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an emergency appropriations must be filed with the
Departnent within 10 days. There are no forns avail able for
t hi s purpose. This notification requirenment is usually
i gnored, although a violation of a rule of the Board is a

. m sdeneanor . 275

The fourth exenption for water reservations is an
exenption by inplication. The Act itself does not expressly
make this exenption, although it expressly provides for the
ot her three aforenenti oned exenptions. An appropriation of
wat er can be made pursuant to an approved water reservation,

wi t hout obtaining a permit, 276

even though the Act prohibits
that in 85-2-302, MCA Under the rule that a special
statute controls the general, reservations are exenpt by
inplication. See sec. 3.2.2.7., infra, for a discussion of
wat er reservations.

3.2.2.5.3. Criteria for |ssuance

Once an Application for Beneficial Water Use Permt is
accepted by the Departnent, a process begins which is
designed primarily to protect prior (senior) rights. The
permt systens of many states treat the protection of prior
rights lightly, and pernits are granted routinely. Even
t hough a pernmit anounts to nothing nore than an inchoate
water right and a license by the state to proceed with an
appropriation (see sec. 3.2.2.5.6., infra), Mntana treats
the protection of senior rights nore seriously, especially
after anmendnments were made to the Act in 1981 dealing with

t he burden of proof (see sec. 3.2.2.5.4., infra).

275. 85-2-122, MCA.
276. See 85-2-316, MCA.
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The Departnent, upon receipt of a proper application,

first determnes if the proposed appropriation m ght

"adversely affect the rights of other persons. w277 rpe

Departnment relies on its records and checks with near by
appropriators to make this determ nation. If the
determnation is made that water rights m ght be adversely
af fected, the Departnent then notifies appropriators and

other parties of interest of the application by newspaper

publication and by mail;278 if the Departnent determ nes
ot herwi se, the notice procedure is skipped. In many cases
the Department staff will attempt to obtain written

statements from ot her nearby appropriators that they have no
objection to the application, and otherwi se attempt to
settle potential problems with the application so that the
noti ce stage can be bypassed. This is because the formal
notice stage may trigger a hearing process that may del ay
the application for nmonths. See sec. 3.2.2.8., infra.

If the applicationis formally noticed pursuant to the
statute, the notice will state that persons may file an
"Objection to Application" (Form 611, Appendix J) by a
certain date. bjections nmust contain certain i nf or mati on
requi red by statute, but the main purpose of an objection is
to all ege and show how t he appropriation proposed in the
application will adversely affect the objector's water

ri ghts. 279

277. 85-2-307{1), MCA. "[Rlights of persons" is interpreted by the Department to
mean only the water rights of other persons.

278, See 85-2-307(1), MCA, for the notification procedure.

279. See 85-2-308, MCA. The exact nature of an objection is still uncertain. The
Department routinely dismisses objections by objectors who, in the opinion of the
Department, have no "standing" to object. Such an objector might be the Department of
Fish, Wildlife and Parks (DFWP) alleging ar adverse effect on instream water rights held




o

PRACTI CE NOTE: an objection to an application is akin to an
answer 1n a [awsuit, although nmuch nore informal. It is not
al ways necessary to state the water right or rights held by
t he objector, but a statenment should al ways be nade that the
objector's water rights will be adversely affected, unless
there is sone other reason for the objection.

At this stage, the Departnment will continue to try to
settl e the objections informally, which takes several weeks.
If an informal settlenment is inmpossible, the application
then goes to a formal contested case hearing. See sec.
3.2.2.8, infra.

What ever route the application takes through the
process, be it informal disposition w thout notice, informal
di sposition after notice, or formal disposition after
hearing, the Departnent ultimtely must deci de whet her or
not to issue the permit. The governing statute is 85-2-311,
MCA, whi ch provides as foll ows:

The departnment shall issue a permt if:

(1) there are unappropriated waters in the source
of supply:

(a) at tines when the water can be put to
t he use proposed by the applicant;

(b} in the anpbunt the applicant seeks to ap-
propriate; and

(c) throughout the period during which ghe
appl i cant seeks to appropriate, the
anmobunt requested is avail abl e;

(2) the rights of a prior appropriator wll not
be adversely affected,;

(3) the proposed neans of diversion, construc-

tion and operation of the appropriation works
are adequat e;

(4) the proposed use of water is a beneficial use;

-he niplic. The Nepartment takee the positior rhat such rights don't exist, except
far "Murphy" rights (see sec. 2.5.1.2.3.) and water reservations, both of which are held
by the bFwp. The practice of dismissing objections at this stage i s questionable, since
the statute appears to provide for filing valid objections for practically any reason;
the practice, however, is a practical way of weeding out specious objections and moving
the application along.
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(5) the proposed use will not interfere unreason-
ably with other planned uses or devel opnents
for which a permit has been issued or for
whi ch wat er has been reserved;

(6) an applicant for an appropriation of 10,000
acre-feet a year or nore and 15 cubic feet
per second or nore proves by clear and con-
vincing evidence that the rights of a prior
appropriator will not be adversely affected;

(7) except as provided in subsection (6), the ap-
plicant proves by substantial credible evi-

dence the criteria listed in subsections (1)
t hrough (5).

As can be seen, the statute is fairly specific,
although it is subject to sone interpretation. WNMbst of the
criterialisted are easily deternm ned, such as benefici al
use. Availability of water and effect on prior rights are
| ess susceptible of easy determnation. In fact, given the
|l ack of adequate records in Montana as to existing water

rights, it is nearly inpossible in many cases to determ ne

whet her t he proposed appropriation will adversely affect
seni or rights, even after diligent inquiry by the
Depart nent .

The final decision by the Departnent to grant, deny, or
condition an application nust be nade within 120 days after
the application is last noticed, or within 180 days if a
hearing is held. This time period can be extended by
agreenment of the applicant, and up to another 60 days in

"extraordi nary cases" by the EEpartnent.ZSO

280, 85-2-310(1), MCA. These deadlines raise important and interesting legal
questions yet to be answered. Oftentimes, the deadlines are impossible to meet. |f they
are not, what happens? |s the application automatically granted, or denied? Does the
Department lose jurisdiction of the application? Can the Department be mandamused to act
on it? Recently, two lawsuits have resulted over these questions, among others. At the
time of this writing, one case resulted in a ruling that the time periods are only
directory to the Department, and the only remedy if the time periods are not met is to
mandamus the Department to act on the application; the decision wes not appealed. Carey
v. Montana Department of Natural Resources and Conservation, First Judicial District,
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If the Departnent decides to approve the application in
a modified form to impose terms, conditions, or
limtations, or to deny it, the applicant nust be given an
opportunity to be heard. This is done through the hearing
process for those applications that are formally contested.
See sec. 3.2.2.8., infra. I n noncontested cases, the
Depart nent sends the applicant a Statenent of Opi ni on (Form
612, Appendix K, after which the applicant can request a
heari ng. 281

3.2.2.5.4. Burden of Proof

Until recently, the question of burden of proof was a
subj ect of much di scussion, both within the Departnment and
among applicants and objectors. W t hout discussing the
various argunments and positions herein, suffice it to say
that the issue was never really settled. There was law to
support all sides.

Now, however, thanks to the last legislature at the
behest of the Departnent, it is clear that the applicant now
carries the burden of proving conpliance with the criteria
for issuance of a permt. |In subsection (7) of 85-2-311,
MCA, quoted in sec.3.2.2.5.3., infra, the applicant nust
prove the criteria by "substantial credible evidence," the

burden usually applied in adm nistrative proceedi ngs. 282 The

L

Civil No. 43556 (1979). The other case held that the Department lost jurisdiction of a
tardy application, but didn't rule on what effect that had; that case is now on appeal.
State ex rel. wilson v. Department of Natural Resources and Conservation, Docket No.
81-240, Montans Supreme Court. The Department takes the position decided in the first
case.

Note that the time period for the Department to act on the application is computed

from the last date of notice. 1n complicated or contested cases, it will take months
just to reach that stage, thus giving the Department extra time.
281. 85-2-310(2), MCA.

282. Effective April 14, 1981; a|so applies to applications then pending before the
Department .
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burden is even heavier for applications for 10, 000 acre-feet
per year, 15 cubic feet per second, or nore--the burden of

"cl ear and convi nci ng evi dence. 283

The effect of this burden will be interesting to
observe. @Gven the lack of adequate records of water rights
in this state, it m ght be nearly inpossible for an
applicant to prove by "substantial credible evidence" that
he won't adversely affect prior rights. Indeed, in many
cases, and even with good water right records, the only way
to find out is to actually appropriate the water and see
what happens. Since applications can be (in fact, nust be)

284

denied for failure to neet the burden, wat er devel opnent

in Montana may be constrained, at least until existing water
rights are adjudi cat ed.

PRACTI CE NOTEE  Under the new | aw, an applicant should be
prepared to present evidence of "nearby" existing water
rights in the source of supply and streamflowrecords. The
services of hydraulic engineers may be needed. Testinony by
W t nesses that water remmi ns undi verted (surplus) in nost
years during the proposed period of use nmay al so be hel pful.
The Departnent can be of assistance in finding nuch of the
i nformati on.

3.2.2.5.5. Terns and Condi ti ons

Upon i ssuance of a permt, the Department has broad
discretionto inpose terns and conditions as a part of the
Permit:285 and it quite often does so. In fact, there are
standard conditions the Departnent requires in all permts,

such as tine limts to conplete the appropriation; time

283. 85-2-311(6), MCA.

284. See, e.g., Crossv. Erickson, 72 N.M. 73, 380 P.2d 520 (1963); Reynolds v.
wiggins, 74 NM. 670, 397 P.2d 469 (1964); and City of Roswell v. Berry, 80 NM. 110, 452
P.2d 179 (1969). These are all cases from the state of New Mexico, which requires the
applicant to pmve that there is unappropriated water and that no injury will result to
others.

285. See 85-2-312, MCA.
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Limts can be extended upon application (Form 607, Appendi X
G). The Department responds to the application for

extension of time using Form616, Appendix M In the case

of reservoirs, the Departnent usually requires the permttee
toinstall an outlet, so that junior as well as prior rights
are protected (see sec. 2.4.7., supra). St andard cl auses
that the pernit is provisional (see next section, infra) and
that it is subject to prior rights are also inserted. And,
the appropriation usually contains restrictions on period of
use.

See Appendix B for a typical pernmit currently being
i ssued.

Failure to conply with the terns and conditions of a
permt can result in its revocation, after notice and
opportunity for hearing. 286

3.2.2.5.6. Effect of Permt

-~

An approved permt is not evidence of a perfected water
right. Actually, it anounts to little nore than a |icense
fromthe state authorizing the permttee to proceed with an
appropriation. It is not an adjudication of anyone's water
rights. At best, it is an inchoate right, subject to

further action by the permttee to perfect it. 287

At the present tinme, all permts in Montana are

286, 85-2-314, MCA.

287. See wyoming v. Colorado, 259 US 419 (1922); United States v. Fallbrook Public
Utility Dist., 165 F. Sup. 80s, (5.D. Cal. 1958); Little Cottonwood Water Co. v. Kimball
76 Utah 243, 289 P. 116 (1930); Madera Irrig. Dist. v. All Persons, 47 Cal. 2d 681, 306
P.2d 886 (1947). Bu see also General Agriculture Corp. v. Moore, 166 Mont. 510, 574
P.2d 859 (1975), holding that a priority date established by the filing of a petition
under the old law to acquire a water right on an adjudicated stream (see sec. 2.5.1.3.)
is a "valuable right,” and is an "existing right" as that term is used in Mont. Const. of
1972, art. IX. Does that make a priority date established by a permit application a
"vested right"?
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"provisional." 288 This neans that they are subject to the
adj udi cation of pre-July 1, 1973, water rights, which is
currently underway. See Chapter 6. Once the adjudications
are conpl eted, "[tIlhe anount of the appropriationgranted in
a provisional permt shall be reduced or nodified where
necessary to protect and guarantee existing rights....” 289

How this is going to be done is not clear, but it appears to

be through the certificate process. See 85-2-315, MCA, and
sec. 3.2.2.6., infra.

3.2.26. Certification

The final step in acquiring a water right under the

Water Use Act is to obtain a "Certificate of Water Right."
See Form 604, Appendix D, for a typical certificate. A
certificate is evidence of a perfected water right; it is
akin to a deed for land. It is issued upon conpletion of an
app)‘;opriation. Al t hough not stated expressly in the

statute, the certificate in effect grants the certificate
hol der a water right within the paranmeters of his actual '

appropriation. This neans that, if a permttee actually

ends up using |l ess water than authorized in the permt, he
or his successor will get a certificate for only the anmpunt
used.

32261 Sur f ace Waters

Mo certificates will be issued under the Act until
existing water rights are adj udicated. 2% In the neanti ne,
however, a permittee for surface waters is still required to

file a “Notice of Conpletion of Water Devel opnment” (Form

. 85.2-313, MCA.
2. Id
290. 85-2-315(2), MCA.
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617, Appendi x N) when the appropriation has been conpl et ed
according to the terns of the permt. No fees are
requir ed. 291 when the adj udi cation of existing water rights
is conpleted, certificates will be issued to all surface
wat er pernittees.

3.2.2.6.2 G ound Waters

As noted in sec. 3.2.2.5.2., supra, appropriators by
wel | s and devel oped springs under 100 gpm out si de controll ed
ground water areas automatically receive certificates upon
the filing of a Notice of Completion of Groundwater
Devel opnent (Form 602, Appendix Q. Al other ground water
uses require permts, and certificates will be issued after
t he conpl etion of the adjudication of existing water rights,
the sane as for surface water uses by permt. Presumably,
certificateswill also be issued for those ground water uses
requiring |l egislative approval (see n. 261).

See Appendix D for a typical certificate on a ground
water appropriation.

3.2.2.7, \Water Reservations

WAt er reservations are a species of water rights. 292
In effect, they are really pernmits for |arge anounts of
wat er whi ch may be devel oped over extended periods of tinme,
dependi ng on the reservation. |In fact, they should be
t hought of as permits in a |l egal sense, and, for those where
the water has been put to actual beneficial use, as
certificates.

Wat er reservations are unique to Montana; to date,

291. But sea n 266.
292. See AWM 36.16.111.
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wat er reservations have been approved only in the

Yel | owst one River Basin.293

Ot her states provide for
setting aside or reserving water for certain purposes, but
to the author's knowl edge none do it quite the way Montana
does--i.e., by actually making them water rights. The
reason for making them protectible water rights was to
subject themto the same kind of scrutiny as permit
applications, and to give them greater |legal standing in
upcom ng battles with downstream states and ot her potenti al
appropriators interested in using Mntana' s water out of the
state.

The purpose of a water reservation is to set aside or
"reserve" large quantities of water for present or future
beneficial use. 1In effect, they are a practical way (and
one of the fewways) to inplement a water plan. They are
apparently the only way to acquire "instream" water rights.
See sec. 2.4.4., supra.

Since only governmental entities may apply for
reservations, they are discussed only briefly herein. See
ARM 36.16.101 to 36.16.116 for the rules on water

reservations.

3.2.2.7. 1. Eligibility for Application

Only state and federal agencies and political
subdi vi sions of the state, such as cities, conservation
districts, and irrigation districts, may apply for
reservations of water. 224 This linmitation was i mposed

because it was felt that governmental entities were nore

293. Order of the Board of Natural Resources and Conservation, December 15, 1978,
available at the Department.
294. 85-2-316(1), MCA.
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likely to represent the "public interest" when such |arge
quantities of water were set aside and dedicated for a

particul ar purpose.

3.2.2.7.2. Appl i cati on; Fees

Applications for water reservations are submtted to
t he Departnent, using Form610, Appendix I. The information
required to be contained in an application is quite specific
and detailed. 2°°

A $100 fee is charged per application, plus costs of
processing the application, which can be substantial . 296

3.2.2.7.3. Admi ni strative Processing

Applications for water reservations are processed in
much the sanme way as applications for permts. However, the
proceedi ngs are nore el aborate (because of the ampunt of
wat er i nvolved and the interest generated), and the Board of
Nat ural Resources and Conservation, not the Department,
makes the decision. Qher differences are that the-priority

date of a reservationis the date the Board approves it,297

and the criteria for approval are different.298

3.2.2.7.4. Ef fect of Reservation

Being a water right (usually inchoate), a water
reservation has essentially the sane status as any ot her

wat er right. It is subject to prior rights, and nust be

perfected to ripen into a fully protectible right. 299

300

Junior water rights are subject to it. Since instream

295. See MM 36.16.104 to 106.

206. 85-2-316(2), MCA; ARM 36.12.103(3).

297. 85-2-316(8). MCA.

298, 85-2-316(3), MCA.

299. The Order approving water reservations in the Yellowstone River basin
established time periods tO complete plans and appropriations of the water.

300, See 85-2-316(6), MCA.
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wat er reservations have instantaneous beneficial use, they
are instantly perfected. However, an instream reservation

can be nodified later by the Board under 85-2-316(10), MCA

PRACTI CE NOTE_  Potential appropriators in the Yell owstone
R ver basin should be aware of the existence of water
reservations in that basin. In the case of irrigation uses,
t he potential appropriator mght be able to obtain the
needed wat er through his local conservation district, since
the districts received water reservations for such uses.

3.2.2.8. Adnministrative Hearings

3.2.2.8.1. Conditions Pronpting Hearings

When objections to permit and water reservation
applications are received by the Departnment and cannot be
settled informal |y, contested case hearings are required to
be hel d before the action on the applications are taken. 301
The vast mpjority of permt applications never reach the
heari ng stage, although several hearings are still held each
year. Because of the interest surrounding a water
reservati on application, the applicant can assune a hearing

will be required in that case.

3.2.2.8.2. Procedure

Hearings on permt applications are conducted by a
wat er rights hearing exam ner of the Departnent. He may or
nay not be a |lawyer. For several years, the Departnent has
had a full-tinme water rights hearing exam ner, but it
soneti mes appoi nts anot her enpl oyee of the Departnent to
conduct the hearing.

Perm t hearings are supposed to be held within 60 days
fromthe date set by the Department for filing

obj ecti ons, 302 put this period is frequently extended by

301. 85-2-309, MCA.
2. Id.
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agreement or notion. 303

Heari ngs are conducted in

accordance with the Montana Adm nistrative Procedure Act
(MAPA) and the rul es adopted thereunder, "except that conmon
|l aw and statutory rules of evidence shall apply only upon
stipulation of all parties to a proceeding. »304

Ceneral ly, the hearings and proceedi ngs thereunder are

conducted informally. There are no set fornms for pleadi ngs,

etc., as in court proceedings. The parties need not be
represented by counsel, although it's a good idea,
especially if the opposing side has counsel. They are

usually held in a | ocation convenient to the parties, after
noti ce.

At the hearing, the hearing exam ner attenpts to gather
evi dence regarding the facts at issue, such as existing
wat er rights and water availability. Much of this
information is put into evidence by the Departnent water
rights staff, who are usually not represented by an
attorney. The hearing examner may al so require briefs on

| egal points and establish deadlines therefor.

After the hearing proceedings are concl uded, the
exam ner will issue a proposed decision, which is served on
all parties, and an opportunity to file witten objectionis
gi ven. Under current procedure, the exam ner does not
actually issue or deny the permit. Instead, the exam ner's
proposed deci si on may be adopted by the head of the Water

Resources Division in the Departnent.

X3. The |egality of this practice is questionable. See n 280, o )
308. 85-2-121, MCA. See 2-4-101 et seqg., MCA for the Mntana Adnministrative
Procedure Act, and ARM 1.3.212 to 234 which are the Attorney General's Model Rules of
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Hearings on water reservation applications are
conduct ed under the Adm ni strative Procedure Act as well,
except they are conducted by the board. In the case of the
Yel | owst one water reservations, the Board appointed a
speci al hearing exam ner.

PRACTICE NOTE: |If the practitioner beconmes involved in an
adm ni strative hearing before the Departnment, he should
contact the hearing exam ner for information on the
procedure. |In addition, the practitioner should consult the
Mont ana Admi ni strative procedures Handbook by Roger Ti ppy
which is available fromthe State Bar for a thorough
di scussion of administrative |law practice, with sanple forns
and pl eadi ngs.

3.2.2.9. Judi ci al Revi ew

I n accordance with the Montana Administrative Procedure
Act, final decisions of the Departnent or Board under the
Water Use Act are reviewable in court. See MAprA for | egal
criteria. Since court reviewis confined to the record, it
is important that an adequate record be made at the
admi ni strative |evel.

There is some question regardi ng where appeals from

Depart ment and Board decisions under the Water Use Act

shoul d be taken. See sec. 6.5.1., infra.

Practice adopted by the Department at ARM 36.2.101.
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CHAPTER 4. CHANGES | N WATER RI GHTS

(SEM NAR QUTLI NES: See sane senminar outline materials as
ITsted in Chapter 3.)

4. 1. CGener al

Under the Appropriation Doctrine, water rights may be
changed if other water rights are not adversely affected.
Changes incl ude changes in point of diversion, place of use,
pl ace of storage, purpose of use, and met hod of
transmssion. Since July 1, 1973, changes in the place of
use, point of diversion, place of storage, and purpose of
use are required to be approved by the Departnent, and such
changes nmust be approved if they will not "adversely affect”

305 But the determ nation of whether a

ot her rights.
proposed change is really a change or a new appropriation,
and whet her the change will adversely affect other rights,
is nade by applying the prior law. Section 2.9., supra,
shoul d be reviewed for a discussion of the law that will
apply under these circunstances.

4. 2. Administrative Practice and Procedure

4.2.1. Appl i cati on; Fees

The Water Use Act provides that *"Taln appropriator nay
not change the place of diversion, place of use, purpose of
use, or place of storage except as ...approved by the

11306

depart nent. Changes in all water rights, whether

pre-July 1, 1973, or acquired after that date pursuant to

25

305. 85-2-402, MCA.

306, 85-2-6-2(1), MCA, Under 85-2-402(3), MCA, an appropriator megy not change an
appropriation of more than 15 cubic feet per second from agricultural use to industrial
use. It is not clear whether an appropriator could change such an agricultural
appropriation to a related use, such as mining, or to an unrelated use, such as
hydropower generation and then to industrial.
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the Water Use Act, are covered by this provision. Thi s
means that even old decreed rights and rights for which a
permt has been issued, as well as all other water rights,
cone under the change approval |aw

The statute does not say what happens if a change is
made wi t hout the Departnent's approval, although failure to
obtain the Departnent's approval is a ni sdeneanor. 307 But
an an attenpted change w t hout such approval woul d probably
be void ab initio or ineffective. 308

The application for a change approval is nade on Form
606 ( Appendi x F). A $15 filing fee is required. In
addition, in rare cases an environnental inpact statenent
may have to be prepared, requiring fees to pay for the cost
of preparing the statenent. 309

422 Protection of Gher R ghts

The primary purpose of obtaining the Departnment's
approval for a change in a water right is to protect other
wat er rights. 310 Theoretical | y, by requiring admnistrative
approval, other rights will be protected, avoiding costly
litigation such as has occurred in the past when changes

were nade unil aterally.

Under the Water Use Act, once an application for a

7. 5-2-122, MCA.

X®, Cestillo v. Kunemann, _ Mont._ , No. 80-465 (September 29, 1981), a case
irwolving 85-2-403(3), MCA, which requires Department approval prior to severing a water
right from the land to which it is sppurtenant, offers some support for this result. The
holding of the court by implication (see dissent) results in a severance being either
ineffective or void ab initio if it is not approved by the Department. The same result
would seem to obtain for failure to obtain an approval for a change, under similar
statutory language.

309. See 85-2-124, MCA.

310. The statute uses the phrase, "the rights of other persons. » 82-2-402(2), MCA.
The Department interprets this to mean only the water rights of other persons.

257, swpra, and u:curv)pmying sec. 3.2.2.3.),/ and n. 277, %pra P See n.
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change is made to the Departnent, i1t undergoes basically the
same processing as does an application for a permt. |If the
Department determ nes that the proposed change m ght
adversely affect the rights of other appropriators, it
notices the application, objections are received, and a
hearing is held. And, as in the case of permit
applications, the Departnment attenpts to resolve differences
over the proposed change before it actually reaches the
formal hearing stage. See sec. 3.2.2.5., supra for a
description of the permt application process.

4.2.3. Burden of Proof

Who has the burden of proof in a change application
proceeding is less clear than in a pernmit proceedi ng, since
there is no nention of burden in the statute. Several cases

under the prior comon |aw held that the burden fell on the

311

party alleging injury to his water right. It would seem

that this would al so be the case under the Water Use Act
wher e obj ecti ons have been filed: the objector would have

t he burden of showi ng how he will be adversely affected by a

312

change. But there is support for the proposition that

t he applicant nmust first show by a general negative that his

proposed change will not interfere with the rights of

313

ot hers. This would be true particularly where there are

no obj ecti ons.

311.  See, e.g., Hansen v. Larsen, 44 Mont. 350, 120 P. 229 (1911); Lokowich v. City
of Helena, 46 Moot. 575, 129 P. 1063 (1913); Thrasher v. Mannix & Wilson, 95 Mont. 273,
26 P.2d 370 (1933); McIntosh v. Graveley, 159 Mont. 72, 495 P.2d 186 (1972).

312. The Department takes the same position. Showing theoretical or techritcal injury
alone will not suffice. Thrasher and Hansen, id.

313.  Ackerman v. City of walsenburg, 171 Colo. 304, 467 P.2d 267 (1970); Tanner v.
Humphreys, 87 Uah 164, 48 P.2d 484 (1935),
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4 2.4. Terns and Conditions

The Departnent may approve the change subject to such
terms and conditions it considers necessary to protect other

314y m ght even require the installation of

rights.
measuring devices to ensure the appropriator does not divert
nmore wat er under the change than the amount to which he is
entitl ed. 315 And, |limtations on the time allowed to
conpl ete the change can be imposed.316 A change application
is approved using Form 620 (Appendi x P); when the change is
conpl eted, Form 618 (Appendi x ©0) nmust be filed with the
Depart ment .

4.2.5. Adni ni strative Hearings

Contested case admi nistrative hearings on change
applications are held in the sanme manner as hearings on
perm t applications, when objections are filed and they
cannot be settled. See sec. 3.2.2.8., supra.

4,2.6. Judi ci al Revi ew

Judi ci al review of Departnent decisions on changes may
be taken in the same manner as permt decisions. See

sec.3.2.2.9., supra.

314, B5-2-402(4), MCA.

315, This would be consistent with Donich v. Johnson, 77 Mont. 229, 250 P. 963

- sdera. and SBank .. Morris, 17 Momt, 445, Y16 P.2¢ 1007 (1941). and Mclntosh v.
Graveley, '59 Mont. T2, 495 2.2d i8e 372 . artere toe trial courts' impositions of
measuring Jevices wete Jpheldl Tt - -

R S5.T-407 4 MCA
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THAPTER 5. TRANSFER OF waTer Rl GHTS

5.1. Genera

A transfer of a water right usually refers to
transferring the ownership of the right to another person or
entity. In some instances the term has been used to
describe a change in the water right, discussed in Chapter
4. But, properly speaking, a transfer indicates a
conveyance, assignnment, sale, |lease, or other alteration in

owner shi p, possessory interest, or contract right in the

wat er right. Often, but not always, both a transfer and a
change will be involved in the same transaction, but not
al ways.

When used in connection with |and, water rights are
appurtenant to that |and and run with the |and unless
expressly reserved therefrom This has always been the rule
in Montana, and is still the rule, for both pre-and
post-July 1, 1973, water rights. See sec. 2.8.,suUpra, and
85-2-403(1), MCA Therefore, when land is transferred, the
water rights appurtenant to that |land are also conveyed,

d. %7 1f 1and is

even though not specifically mentione
subdi vi ded and sold, and the appurtenant water rights are
not reserved, then the water rights are divided and
transferred in respective amobunts to each tract in the sane
nroportion that the number of acres irrigated on each tract

bears to all the acres irrigated.3l8 Obvi ously, tne

317. 8ut thev must be appurtenant at the time the lana is conveyed. Custer Consocl.
Mines Co. v. City of Helena, 52 Mont. 35, 156 P. 1090 (1916). A subsequent deed
transferring a water right does not operate to sever the right from the Land where the
land and appurtenances were transferred oreviously. Nsres Livestock ©c. v. Warren, 103
Mont. 284, &2 B 29 206 3%

313, Spaet™ w Tmerc TLL Mopt T30, 387 R 0 30 t9s5%




subdi vision of irrigated land can create hundreds of little

wat er rights, |leading to much confusion. 319

And, to make
matters worse, the purchaser may not even know he has
acquired a water right with his piece of property; not
knowi ng that he has a water right might lead to an
abandonnent of it. See sec. 2.10.1., supra.

Water rights may al so be severed and transferred

separate fromthe |and, such as by assignment, sale, or
| ease. 32% There is no particular formthat such a transfer
must follow In fact, parol transfers of water rights in

gross were upheld in equity as between parties when

possessory interests in the public domain were

d. 321

transferre But because of |egal uncertainties

surrounding this practice, transfers of water rights by
assi gnnment, sale, or | ease should always be in witi ng.322

5. 2. Notice to and/or Approval of Departnent

Section 85-2-403(2), MCA provides as follows: "The ~
person receiving the appropriation interest shall file with i

t he departnent notice of the transfer on a form prescri bed

by the departnent." \Whether this provision applies to
pre-July 1, 1973, water rights is not clear, although it
clearly applies to post-July 1, 1973, rights obtained by

permt or certificate. The Departnment has interpreted it to

apply to all water rights, including those dating befor:

July 1, 1973. This is probably a correct reading of the

319. Seethe dissent in Castillo v. Kunnemann, _ Mont. _ , No. 80-465 (September 29,
1981) for a discussion of this problem.
320. Adams v. Chilcott, _ Mont.__ , 36 St. Rep. 1238, 597 P.2d 1140 (1979)

321. Geary v. Harper, 92 Mont. 242, 12 P.2d 276 (1932); St. Ogne v. Blakely, 76 Mont.
1, 245 P. 532 (1926); Cook v. Hudson, 110 Mont. 263, 103 P.2d 137 (1940).

322. It need not be acknowledged, and language to "give and grant” the water right is
sufficient. Middle Creek Ditch Co. v. Henry, 15 Mont. 558, 39 P. 1054 (1895).
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. . . . 323
law, particularly in viewof the recent Castillo case.

Notice to the Departnent of a transfer is nade on Form
608, "Notification of Transfer of Appropriation Water
R ght." The Departnent acknow edges the notice on the back,
Form 625, "Acknow edgenent of Water Right Transfer." (These
forns were being printed by the Department at the tine of
this witing, and were unavail abl e; see Appendi x Q.)

A severance of a water right, whether or not involving
a transfer, nust be approved by the Departnent, as di scussed
inn 308 Use Form 609, "Application to Sever and Sell
Appropriation Water R ghts" (Appendi x H).

As required by the above-quoted section, anyone
receiving an interest in a water right nust file a notice
with the Departnent. This neans that anytine land is sold
wi th appurtenant water rights, or the water right is
ot herwi se transferred, such as by assignhnent, sale, |ease,
or descent, the person or entity receiving the interest in
the water right is required to file a notice. The notice is
filed on Form625 (Appendix Q). The purpose of the statute
is to maintain up-to-date records of owners of water rights.
The statute is alnost totally ignored. 324

Under the transfer statute, the Departnent has no power
to evaluate the transfer, or to deny it. It only files the
noticeinits records. However, many transfers will also

i nvol ve severance of the water right fromthe I and to which

it is appurtenant, or a change in the water right, which do

323, See n. 308, supra.

324. There i s no penalty for failure to file a notice of transfer, and, since the
Department has no power to approve or dawy a transfer, failure to file would probably not
result in the transfer being ineffective or void. But, see PRACTICE NOTE in text.
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requi re the approval of the Departnent.

PRACTICE NOTE: It is very inportant that the practitioner
understand the statutory requirenments to transfer water
ri ghts. A nere transfer of a water right, as di scussed
above, only has to be filed with the Departnent. Severance
of a water right, selling a water right for other purposes
(a change in purpose of use), making a water right
appurtenant to other |ands, and changing a water right all
requi re the approval of the Departnent. |f such approval is
not obtained, the attenpted severance or change is probably
either ineffective or void ab initio. See sec. 2.8. for a
di scussi on on appurtenancy and severance, and Chapter 4 for
a di scussion on changes in water rights under the Water Use
Act .

5.3 Conveyance by Deeds, Etc.

Since water rights are appurtenant to land and run with
the land, it is not necessary to specifically refer to water
rights in the | and conveyance instrunent if the water rights
are to be transferred with the | and. In fact, it is
i nadvi sable to refer to specific water rights by quantity or
nane because the conveying instrunment may then be construed
as reserving all other water rights, unless | anguage to the
contrary i s expressed. 325

From a buyer's/grantee's perspective, specific l&hguage
referring to each water right being transferred may be
desired, since the grantee m ght be able to have recourse
the grantor if the grantor has insufficient title to the
water rights. On the other hand, a grantor may not want to
list and warrant title to the water rights, given the
uncertain nature and status of water rights in Mntana at
the present tine. Of course, after the adjudication of
pre-July 1, 1973, water rights is conmpl eted, potenti al

grantors will have nmuch better evidence of their water

325. Kofeed v. Bray, 69 Mont. 78, 220 P. 532 (1923). Lensing V. Day & Hansen
Security Co, 67 Mont. 382, 215 P. 999 (1923).

118




rights.

PRACTI CE NOTE: The followi ng | anguage is reconmended to
franster all water rights through deed where the
practitioner represents the seller/grantor: "Together with
all and singular the tenements, hereditaments,
appurt enances, and water and ditch rights, if any, thereunto
bel ongi ng. "

If practitioner represents the buyer/grantee, the
foll owi ng | anguage shoul d be used: "Together with all and
singul ar the tenenents, hereditanments, appurtenances, and
wat er and ditch rights, thereunto bel ongi ng, including but
not limtedto the following water rights: (1).... (Nunmber
and |ist each water right separately, and refer to the
Iwater right by date, quantity, and document providing
evi dence of the right.)"

When water rights are reserved by the grantor, express
| anguage to that effect must be contained in the
transferring instrunent; otherwise, the rights will be
transferred with the |and.

PRACTICE NOTE A reservation of all water rights should be
worded as folTows: "Reserving, however, unto grantor all
wat er and ditch rights appurtenant to said |and, including
but not limted to the follow ng water rights: {1)...«(List
each right separately, describing each by date, quantity,
etc. )

A reservation of only specific rights would be worded
as follows: "Reserving, however, unto grantor the follow ng
descri bed water rights: (L)eaua"

PRACTI CE NOTEE Note that, in cases where a reservation of
water rights is made, the grantor in effect is attenpting to
sever the rights fromthe Iand to which they are
appurtenant. In these cases, the severance nust be approved
by the Department to nake the severance effective. If the
Department's approval is not obtained. the attempted
severance i s probably either ineffective or void ab initio,
and apparently the water rights are still appurténant and
run with the 1and.322 Failure to obtain such approval
apparently has no effect on the validitv of the | and
transfer itself.

326, See Castillo v. Kunneman,  Mont. , No. 80-465 (September 29, 1981).
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CHAPTER 6. ADJUDI CATION CF PRE-JULY 1, 1973, WATER R GHTS

(SEM NAR QUTLI NES: See Adjudication of Existing (pre-July
1, 1973) Water Rights, by Hon. W W Lessley, Chief Water
Judge; Adjudication of Existing Rights, by M chael McLane,
Adj udi cati on Program Manager, DNRC; and Adj udi cation of
Exi sting Rights, by Richard T. Munger, Rich Munger =&
Associ ates; in "Semnar Outlines" in the back of this
handbook. )

6. 1. H storical Background and Pur pose

Efforts to adjudicate water rights through the courts
began in the last century. Gradual ly, over the years
thereafter, anmendnents and additi ons were nmade to existing
statutory |l aw on adjudi cation to nake the adj udicati ons nore
meani ngful . But an adjudication system was never
established to adjudicate all water rights in one proceedi ng
that had finality. See sec. 2.6.1.1., supra.

Finally, in 1973 under the Water Use Act, an
adj udi cation systemwas established to determne pre-July 1,
1973 water rights ("existing rights") on a drainage by
drai nage basis. The adjudication, triggered by an order of
the Department of Natural Resources and Conservation, was
begun in 1974 in the Powder River basin in southeastern
Montana. After sonme six years' experience with the 1973
system the |legislature determned that the process was not
advanci ng rapidly enough and was too costly to state
governnent. The system was therefore scrapped, and a
massi ve, statew de process, described herein, was initiated

in 1979, but the work already done in the Powder R ver basin

327

was i ncorporated therein. See sec. 2.6.2.1.. supra for a

nmor e thorough description of the 1973 system

327. 85-2~212 and 222, MCA.
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Thie purpose of tne zdjudication system now in effect
(sometinmes referred. to as the Senate Bill 76 adjudication
system after the bill enacting it in 1979) is to determ ne
pre-July 1, 1973, water rights on a reasonably accurate
basi s. It is felt that determ nation of such rights is
necessary to document water use in Montana, and for the
protection of water right hol ders.

6. 2. ClaimFiling Requirenents; Exenptions

The current adjudication systemwas actually initiated

by an Order of the Montana Suprenme Court upon petition of

the Attorney General. 328

Pursuant to the statute, the Order
requires that anyone asserting a claimto a water right with
a priority date before July 1, 1973 file a claimof that
right with the Department of Natural Resources and
Conservation. The deadline for filing the clains was set in

329

the Order for January 1, 1982. Notice of the Order is

provi ded by publication, public notice, nedia, and with the
property tax statements nailed in the fall of each year. 330

The followi ng water rights are exenmpt from the claim

filing requirenents, although they may be voluntarily
filed: 331
(1) Instream |ivestock uses; 332
(2) Instream domestic uses; 333
(3) Gound water |ivestock uses; 334
%28, 95-2-211 and 212, MCo
329. see appendix Vv for | . ..oreme court order. The supreme court has statutory
authority to extend the dead.ine “- -0t later than June 30, 1983, upon petition of the
Attorney General. As of this writ. ,, the deadline has not been extended.

330. 85-2-213, MCA.

331 85-2-212 and 222, MCA.

332. See sec. 2.44. There iS some question whether such rights even exist in
Montana.

333. It isdifficult to conceive of an instream domestic use, except for a human
drinking directly from or laundering cleothes in a stream.

334. See secs. 2.3.2.. 2.5.1.2.4, 2.5.3.5., and 2.6.1.2.2.




335

3} Gound water donestic uses; and

(5) Rights declared under the Powder River basin

adj udication initiated in 1974. 336

Al'l other pre-July 1, 1973, water rights are covered,
i ncl udi ng decreed rights (whether decreed before or after
July 1, 1973), use rights, 1885 filed rights, and ground
water irrigation rights.

PRACTI CE NOTE: The determi nati on of whether a use of water
constitutes a water right can sonetimes be very difficult.
For the novice, a review of Chapter 2 herein is essential to
aid in making that determ nation. When in doubt, always
assunme that a right exists, and claimit. If it isn't
claimed, the right is forfeited. See sec. 6.3, infra. I'n
t he opi ni on of the author, exenpted water rights should al so
be cl ai ned. For the reasons, see sec. 6.4.4., infra.

6. 3. Loss of Uncl ained Rights

Failure to file a claimof a water right as required by
statute and the Order of the Montana Supreme Court
"establ i shes a concl usive presunption of abandonment of that
right." I n other words, the right is forfeited and | ost
forever. 337

6.4 The Claim
6.4. 1. For nms

Claims of existing water rights are made on forms

provi ded by the Departnent. The fornms can be obtained at

335. |d. Domestic uses include ordinary household uses and watering a garden and
lawn.

336. See sec. 2.6.2.1.

337. 85-2-226, MCA. This is a strangely worded statute. A conclusive presumption is
one in which proof of a basic fact renders the existence of the presumed fact conclusive
and irrebuttable. In this case, proof of the basic fact that a claim was not filed
results in the right being abandoned. That a claim was not filed can obviously be easily
proved by simply putting into evidence the claim filing records. The net result of this
statute is to wipe out all water rights that were not claimed as required by law.
Therefore, the rights are really forfeited, not abandoned. See sec. 2.10.1.

There is some question concerning the constitutionality of the statute.
Essentially, the question is whether water rights can be extinguished by lav. The cases
have generally held that, with sufficient notice and an opportunity to be heard, due
process requirements are met, and water rights can then be extinguished, much like a
quiet title action on real onropertv. See, e.g., In re Willow Creek, 74 Ore. 592, 144
P_505 (19143. Montana's aajudizarion and wtice system iS patterned after Oregon's.




any of the Departnment's field offices or the offices of each
county clerk and recorder.

There are four forns, as follows:

(1) Form 76-S for stock water uses; see
Appendi x R;
(2) Form 76-D for donestic uses; see
Appendi x §;
(3) Form76-1 for irrigation uses; see
Appendi x T; and
(4) Form 76-0 for other uses; see Appendi x U
Each of these forns is fairly straight forward and easy to
follow. The Departnment and the water courts have printed
mat eri al s expl ai ni ng how to conplete the forns and docunent
the water rights clainmed, and these materials should be
revi ewed before filing the forns. Therefore, the forns
t henmsel ves do not need extended di scussi on herein, but there
are sone general points that should be made.

Even though a single water right may exist for several
uses (such as a multiple-use reservoir), each use nust be
clai mred separately, using the appropriate form This is
required by a rule promul gated by the water courts.

The place of use of the water should al so descri be | and
t hat has not yet been irrigated, but which is included
within the right as land that was originally intended to be
irrigated. Questions of original intent and due diligence
must be addressed when nmeking this determination. See sec.
2.5.1.2.1., supra, and other applicable sections of Chapter
2 herein. The amount of water clained should also reflect
such future use.
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The cl ai mshould not be notarized by an owner of the
right, or by anyone having an interest either in the right
or in an entity, such as a partnership or corporation, which

is the owner of the right. 338

Attachments should be nunbered or |ettered, and
specifically referenced by such nunber or letter in the
claim If this is not done, there will be no way of know ng
if an attachnent has been | ost.

6.4. 2. Proof of R ght

The key el enents of the right clained should al ways be
docunented by attachnents. Key elenents are priority date,
amount of water (flow and vol une), and pl ace of use.

As described in the materials printed by the
Departnment, there are many sources of information to
docunent the right clainmed. Mich of the information would
ordinarily be inadm ssible in court. Al though not expressly
stated in the adjudication statutes, it is intended that the
wat er courts be liberal in allowing ordinarily inadm ssible
evi dence to be used.

As discussed in sec. 2.5.1.2.1., supra, inproperly
executed or filed norices of appropriation are inadm ssible
for all purposes in an ordinary court proceedi ng. In the
aut hor's experience, a high percentage of these old notices
were not recorded within the 20 days required by |aw, and
are therefore invalid. However, a use right mght still
exist, and the notice, although invalidly filed, is still an
affidavit of the appropriator's intent and m ght be useful

t o docunent a use right. It remains to be seen whether the

338, See N 131, supra, and accompanying text.
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water courts will ignore the previous case law and all ow
invalid notices to be used as evi dence of use.

Cbviously, if aclaimis objected to and is the subject
of a hearing before the water court, additional proof of the
right clainmed my be needed. See sec. 6.5.4., infra.

6. 4. 3. Filing; Fees

The claims nmay be filed at any of the Department's
field offices or at its main office in Hel ena. After a
period of time, the Departnent will send the claimnt an
acknow edgnent of filing, containing the information stated
inthe claim The acknow edgnent shoul d be checked to make
sure the Departnent has correctly entered the infornmation on
the claiminto its computer. Upon request to the
Department, the acknow edgnment will also be sent to the
practitioner assisting the clai mant.

There is a $40 filing fee required for each claim up

to a maxi num of $480 (12 clainms) per claimant within the

sane water division(see sec. 6.5., infra). For a single
devel opment with several uses, exempt claims, if filed

simul taneously, nay be filed with only a $40 fee. 339

PRACTICE NOTE: It is advisable to file the clainms with the
Departnent by a letter of transmittal, with the practitioner
keeping a copy in his files. In this way there is a record
that the clains were filed, in the unlikely event they are
|l ost by the Departnent. It is also advisable, of course, to
keep copies of all clains filed, both for the clainmnt as
well as the practitioner.

6. 4. 4. Prima Facie Status of Cl ains

A claim once filed, constitutes prim facie proof of
its content. °%° This is a nost i nportant provision, and

139 §5-2-225, MCA.
140,  85-2-227, MCA.
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essentially shifts the burden to prove that the facts stated
in the claimare incorrect to an objector to that claim See
sec. 6.5.6., infra.

Because of this provision, it is the author's opinion
that exenpt water rights should also be filed. Then, if a
di spute arises over the water right claimed, the owner
thereof has already net his initial burden.

The prima facie status given claims may al so be very
useful in other circunmstances as well, such as separate
litigation involving the water rights claimed, or in
adm nistrative permt and change application proceedi ngs
before the Departnent. This, of course, assunes that the
prima facie status is effective for all purposes, not just

for the adjudication system
5.5. Vater Courts

To adj udicate existing water rights, f'our water
di vi si ons have been established, based on the nmjor drainage
basins of the state. Each division is presided over by a
wat er judge.34l The water judges, in conjunction with the
Mont ana Suprene Court, have the ultinmate overall control and
direction of the adjudication process. See Appendices V to
Bb for several of the orders already issued by the suprenme
court and the water courts.

By July 1, 1982, the water judges are required to
appoint water masters who will actually do nbst of the work

342 A wat er

associated with the adjudication proceedings.
nmast er has al ready been appointed for the adjudication of

water rights in the Powdsr River basin. See Appendix Cc.

341, 7-7-10? et seq., ACA
342, 3-7-300 - TToW
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6.5.1. Jurisdiction and Venue

Even though the district courts have origina
jurisdiction over water rights litigation under the 1972
Constitution, 343 the statutes provide that jurisdiction of
the district courts "concerning the determ nation and
interpretation of existing water rights is exercised
exclusively" through the water di vi si ons. 4% Each water
judge has jurisdiction over existing water rights only
wi t hin the boundaries of his water division.345

Section 85-2-216, MCA, provides as follows:

All  matters concerning the determ nati on and
interpretation of existing water rights shal
be brought before or imediately transferred
to the water judge in the proper water divi-
sion unless wtnesses have been sworn and
testimony has been taken by a district court
prior to the date of the Montana suprene court
order as provided in 85-2-212

The net result of the statutes is to put all litigation
concerning the determnation and interpretation of existing
water rights in the hands of the water courts. See sec.
7.2., infra.

6.5.2. Parties

Until objections to a prelimnary decree of existing
water rights are filed with the water court (see secs.
6.5.5. and 6.5.6, infra), the proceedings are essentially ex
parte. After objections are filed, the claimnts and the
obj ectors are parties in the proceedings.

6.5.3. Pl eadi ngs and Procedure

The claimitself constitutes the initial pleading

343§ Il Const. of 1972, art. VIII, sec. 4.
344, 3-7-501(1), MCA.
345. 3-7-501(2), MCA.
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before the water court. Objections to the prelimnary
decree in effect become pl eadi ngs when they are fil ed.

It is not entirely clear whether the Mntana Rul es of
Civil Procedure (M.rR.Civ.P.) apply to water court
proceedfhgs. The statutes are silent on that point,
although Rule 53 is referred to in connection with the

346

duties of the water master, and obj ection hearings "shal

be conducted as for other civil actions."347

In addition,

3-7-103, MCA provides that the Mntana Suprenme Court "may
promul gat e special rules of practice and procedure...." It
has yet to do so, except for its order of April 9, 1981
(Appendix Cc). It is the author's understanding that the
court is in the process of promul gati ng such rules.

Rule 1 of the M.R.Civ.P. provides that the Rul es govern
the procedure in the district courts. Because the water
courts are really extensions of the district courts, and
because of the references to the M.R.Civ.P. in the water
adj udi cation statutes, it would seemthat the M.R.Civ.P. doO
apply to water court proceedi ngs by inplication.

6.5. 4. Proof of R ght

The initial proof of a claimed water right is made by

the claimitself and the attachnents thereto. However, the

wat er judge can order the Departnment to conduct field
i nvestigations of claims, and can accept other data
submtted by the Departnent.348 In addition, the water judge

can use any other additional dat a. 349

346, 3-7-311(1) and 85-2-233(4), MCA.
347, 85-2-233(4), MCA.

348, 85-2-243 and 231(1)(b), MCA.
349, 85-2-231(1)(d), MCA.
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Once objections are filed, the parties have the
opportunity to present additional or contrary evidence of
the water rights decreed. \Whether the Rules of Evidence
apply at this juncture is not clear either (see discussion
above), although the adjudi cation proceedi ngs are obvi ously
i ntended to be conducted informally up to the prelimnary

decree stage so that any evidence of a water right can be

used.

6.5.5. Prelimnary Decree

Wthin 90 days after the deadline for filing clains,
"or as soon thereafter as is reasonably feasible, w350 t he
wat er judge nust issue a prelimnary decree of existing

water rights; prelimnary decrees may be issued for subunits

of a water division if necessary. The prelimnary decree
wi |l be based on the clains, any additional data, and the
351

report of the water naster. The prelimnary decree nust
decree each existing water right in detail, listing such
informati on as date of priority, rate and vol une, purpose of
use, place of use, and point of diversion, as well as the

352

owner of the right. See Appendix Cc for the Prelimnary

Decree on the Powder River basin (only partially reprinted
due to its length) as an exanple of what the decrees will
I ook |ike.

After issuance, a copy of the preliminary decree is
sent to the Department. In addition, a "notice of
availability" of the decree and an abstract of the

di sposition of a clained right are sent to each clai mant;

220, 85-2-23:, MCA.
351, 85-2-231 and 3-7-311, MCA.
352. 85-2-231(3) and 85-2-234, MCA.
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the decree itself is not sent. The notice of availability
is also sent to holders of water use pernits, applicants for
permts, and other interested persons who request the
noti ce. See Appendix Dd for the Notice of Availability of
the Powder River basin decree.

Copies of the prelininary decree can be obtained from
t he wat er judge upon request and payment of the established
fee therefor ($65 for the Powder River basin decree).
PRACTI CE NOTE: The practitioner representing a cl ai mant or
a potential objector to a prelimnary decree should al ways
obtain a copy of the entire decree. The cost is mni mal,

and wi thout the decree, there is no way of know ng whet her
there may be other water rights which should be contested.

6.5.6. (bj ecti ons

The adj udi cati on process provides for the filing of
obj ections to the prelim nary decree by the Depart ment,
anyone nanmed in the decree, or any other person "for good

cause shown. n353

It is at this stage that a clai mant who
is not satisfied with what he was decreed must object:
otherwi se, he will have | ost any opportunity to contest the
decree. This is also the stage where a cl ai mant nust obj ect

to any other water rights contained in the decree.

The statute says that anyone filing an objection "is

- . - I|354
entitled to a hearing thereon before the water judge.

Then the sanme statute provides that, if "a hearing is

request ed, such request nmust be filed with the water judge

353. 85-2-233(1), WA. The statute is silent as to whether the objector must have
standing to object. "Good cause shown" appears to rea:ire some kind of standing by "any
other person." This reading of the law has been reinforced in the Order of the supreme
court, Appendix Bb, and the Notice of Availability issued by the water court in the
Powder River basin proceedings, wherein it is provided that "good cause shown" shall
include: A showing that one has a substantial reason for objecting, which means that
the party has an interest that has been affected by the Preliminary Decree, and that the
objection iS made in good faith, is not arbitrary, irrational, unreasonable or irrelevant
in respect to the party objecting." See Notice af Availablity, Appendix Dd.

354, 85-2-233(1), WA.
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within 90 days after notice of entry of the prelimnary
decree.” This time limt may be extended an additional 90
days for good cause shown upon application to the water
j udge. 355 The |aw seens to contenpl ate that an objection is
a request for a hearing, since notinme limt is given for
filing an objection where no hearing is requested. However,
apparently an objector can waive his right to a hearing, and
rely solely on the objection and any written briefs or
evidence the objector is allowed to file. The sane tine
limt would probably apply to such objections. 356

The request for hearing (objection) nust contain a
preci se statenent of the findings and conclusions in the
decree with which the objector disagrees, it nust specify
t he paragraphs and pages containing such findings and
conclusions, and it nust state the specific grounds and
evi dence on which the objection is based. 357 The Montana
Supreme Court, pursuant to its authority under 3-7-103, MCA,
has gone further and adopted a rule specifying the form of

t he objection and the information that nust be contained in

it. See Appendix Bb for the rule.

Once objections are received, the water court then sets
a schedul e for the hearings. Hearings may be individual or
consol i dated, and may be held by the water nmaster on order
of the water judge. According to 85-2-233(4), MCA, they are
t o be conducted "as for other civil actions." Whether the

Mont ana Rul es of Civil Procedure and the Rul es of Evi dence

355. 85-2-233(2), MCA.

356. See Notice of Availability, Appendix Dd, where the 90 day time period was
adopted by the water court for all objections, and objectors were given the opportunity
to either appear at the hearing or file a statement. This is consistent with
85-2-233(4), MCA. See also Appendix Bb, Orde of the Montana Supreme Court.

357. 85-2-233(3), MCA.
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apply is not clear. See sec. 6.5.3., supra.
6.5.7. Fi nal Decree

On the basis of the prelimnary decree and the
hearings, a "final decree" is then issued by the water

358

courts. In the unlikely event that no objections to the

prelimnary decree are filed, the prelimnary decree
automatically becones final.
The statute is quite specific in requiring the type of

i nformati on on each water right that nust be stated in the

decree. 359 Every water right will be clearly defined and
limted.

6. 5. 8. Appeal s

Pursuant to 85-2-235, MCA, a final decree of a water
court may be appealed to the Montana Supreme Court.
However, appeal rights are limted. Only persons whose
existing rights and priorities are determned in the final
decree may appeal, and then only if they "requested a

heari ng and appeared and entered objections.. 360 (enphasi s

added) or their rights were altered as a result of a
hearing. The statute appears to require that objectors
actual ly physically appear at the hearing, or be forecl osed
fromappealing. On the other hand, 85-2-233(4), MCA,
provi des that "{tJhe water judge shall fix a day when all
parties who wish to participate in future proceedi ngs nust
appear or file a statenent.”

As in the cases of the application of the Montana Rul es

3

358, 85-2-234(1), MCA.

359. See B85-2-234, MCA. The reason for this degree of specificity in the statute is
to avoid problems that resulted from vague decrees of water rights under the prior law.

360. 85-2-235(2), MCA.
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of Civil Procedure and the Rul es of Evidence, the statute is
silent on the question of the application of the Rul es of
Appel late Civil Procedure. Al these rules apply by their
own terns to district court proceedings; no nention is made
of special court proceedings. However, the water courts are
really extensions of the district courts, since the district
courts have original jurisdiction of water cases, and the
wat er adjudi cation statutes state that the water courts are

361

exercising the jurisdiction of the district courts. The

question is a substantial one which nust be resol ved.

A question al so ari ses whether an appeal can be taken
by an appropriator whose water rights are decreed, who did
not file any objections, and who feels aggrieved by
alterations nade to soneone else's rights as the result of
t he heari ngs. For exanmple, it is possible that a senior
appropriator could be decreed nore water after a hearing, to
whi ch the junior appropriator would then object.

The statute all ows appeal s by persons whose "rights as

o~
determined in the prelimnary decree were altered as the
result of a hearing requested by anot her person."362 Under

the exanpl e gi ven above, an argunment can be made that the
junior appropriator's "rights" were "altered" vis-a-vis the
senior's, thereby entitling the junior appropriator to an
appeal .

PRACTI CE NOTE: To preserve rights of appeal and play it
safe, an objection to the prelimnary decree should be nade,
a hearing should be requested, and the objector should

appear personally or through his representative at the
heari ng.

361. Mont. Const. of 1972, art. VII, sec. 4; 3~7-501(1), MCA.
362. 85-2-235(2), MCA.
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6. 6. Certificates

After the final decree is issued, the Departnent is
directed to send each person decreed a water right a
Certificate of Water Right, the sane certificates that are
i ssued now for | owvyield ground water appropriations. 363
Presumably, the Department would delay issuing the
certificates if appeal s were taken.

6.7. Departnment Role

As can be seen from the above discussion, the
Departnent plays a key role in the adjudication process.
However, its role is basically mnisterial, and it serves as
the record keeping and data collecting armof the water
courts. Utimtely, the water courts and the Montana
Suprene Court have overall control of the adjudication
pr ocess.

The Departnent carries out an assistance role to the
public in the process. Although the Department will not
actually sit down with an appropriator and fill out claim
forns, it can lead the claimant in the right direction, and

help the claimant find information to docurment water rights.

367,  85-.2-236, MCA.

L o4







CHAPTER 7., LI Tl GATI NG WATER RIGHTS

(SEM NAR QOUTLINE: See Litigating Water Rights, by Bruce
Loble, Esq., I1n "Sem nar Outlines" in back of this
handbook. )

7.1, Background

Chapter 2, secs. 2.5v1.3. and 2.6.1.1., supra,
di scussed the history in Montana ¢f adjuditation of water
rights, and Chapter 6 discussed adjudications under the
carrent law At least in Mntana, the adjudication of water
rights has been and still id the same as litigating water
rights, the subject of this chapter. But, as the
practitioner knows, litigatingwater rights can involve' nuch
more than nere adjudication. |Indeed, litigation over water
rights may not even directly involve the adjudication of
wat er rights, although it usually does.

The purpose of this chapter is to acgquaint the
practitioner with the general aspects of water rights
litigation. It is not intended to be conprehensive, since
ot her areas of |aw Qutside the scope of this book, such as
civil procedure, rules of evidence, and trial practice, bear
upon litigation.

7.2 Juri sdi cti on and Venue

Under the 1972 Constitution, the district courts have
original jurisdiction of water cases.-®* Bat the water
rights adjudication statutes require that litigation
i nvolving "the determination and interpretati on of existing
water rights shall be brought before or immedi ately
transferred to the water judge in the proper water
division.... =365

364, Supra, n 361
365. 85-2-216, MCA.

"The jurisdiction of each judicia
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district concerning the determnation and i nterpretation of
existing water rights is exercised exclusively by it through
t he water division or water divisions that contain the

judicial district wholly or partly. «366

Thi s neans that any
lawsuit involving the deternination and interpretation of
pre-July 1, 1973, water rights must end up in the
appropriate water court, although it can be filed in the

367 Al other water ri ghts cases

appropriate district court.
shoul d be brought in the appropriate district court, and
they will remain there.

When does a lawsuit involve "the determ nation and
interpretation"” of pre-July 1, 1973, water rights? Since
t he obvious intent of the statutes is to put all cases
adjudicating pre-July 1, 1973, water rights exclusively in
the water courts for consistency, the adjudication statutes
shoul d be consulted, particularly 84-2-234, MCA, which
outlines the informati on on existing water rights which nust
be stated in a final decree of existing rights (see sec.
6.5.7., supra). If a lawsuit on its face will regult or
m ght result in determning the extent of an existing water
right (a pre-July 1, 1973, right), such as its priority
date, quantity, place and purpose of use, point of
di versi on, or ownership, then the lawsuit will probably

involve its "determnation and interpretation.”

366, 3-7-501(1), MCA,

367. |t is doubtful whether a water judge can "redelegate” such a case back to the
district court, unless imnediate action is necessary. See 3-7-213, mcA. See also
85-2-406(2), MCA, which provides that "{wlhen a water distribution controversy arises
upon a source of water in which existing rights have not been determined according to
part 2 of this chapter, any party to the controversy may petition the district court for
relief." Secs. 3-7-501(1) and 85-2-216, MCA, having been enacted later in time,
supersede this section insofar as the "determination and interpretation™ of existing
water rights is concerned.
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If 'the litigation'involves citizens of'different
states, and other jurisdictional requirements are met,
actions relating to water rights nay al so be brought in the
appropriate federal cohrt.

7. 3. Parties

Under prior |aw, general adjudication |awsuits could be
initiated nam ng everyone on the Stream as a party. The
Wat er Use aAct, however, repealed the statutes providing for
such general adjudications. It would seem that now only
t hose persons who are directly involved in the particular
wat er rights aispute can be nanmed as patties.

7. 4. Proof of Right

The proof of a water right is perhaps the most
difficult aspect of water rights litigation. Unl i ke nost
lawsuits, the trial of a water rights case often reguires
evidence froma period of tinme which spans several decades,
or even nore than a century. This is because of the nature
of a water right under the Appropriation Doctrine--an
appropriative right depends on its priority, and the extent
of the right depends on original intent and beneficial use.
See Chapter 2

Often evidence of the water right is simply
unavail able. But if one searches enough, evidence of
priority can be obtained fromold filings, water resource
surveys, aerial photographs, and other old records. The
same sources of information for claining a water right una‘ér
the adjudication system shoul d be revi ewed and researched
for a lawsuit involving old water rights. See see. 6.4.2.,
supra.

137




Proof of beneficial use (e.g., duty) often will
necessitate the testinony of expert w tnesses. These may be
soil conservation service empl oyees, agronomi sts,
agricultural engineers, qualified consulting engi neers, or
ot her experts. Sufficient evidence may al so be devel oped
fromthe testinony of the irrigators thensel ves. 368 Whoever
the expert, it is inportant that he be famliar with water
rights, water requirements, and water distribution systens.

After existing water rights are adjudicated by the
wat er courts, questions of proof of such rights will
di m ni sh considerably. The Certificate of Water Right wll
be proof of the right. However, questions of abandonment,
owner shi p, and changes in and expansion of the right wll
still arise.

7.5. Danmages

Damages are frequently the subject of water rights
litigation. |In nost cases, the subject arises out of an
all eged interference with other water rights, such as a
junior appropriator wongfully w thholding water from a
seni or appropriator. It also arises in flood, seepage, and
pol l ution situations, not treated herein.

Initially, of course, a determi nation nmust be made
whet her there has been a wongful interference with an
appropriator's exercise of his water right, entitling that

appropriator to maintain a damage acti on. 369 This

368. | t has been said that this character of testimony is of higher quality than the
mere opinion of an expert; that it is the difference between practice and theory, between
experience and observation and examination.® worden v. Alexander, 108 Mont. 208, 215,
216, 90 P.2d 160 (1939).

369. A determination that one is entitled to wate entitles him to maintain a damage
action. Harris v. Shontz, 1 Mont. 212 (1870).
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determ nation will involve proof of the water rights
i nvol ved, and application of the | aw of the rights of senior
and junior appropriators. Therefore, a thorough
under st andi ng of Appropriation Doctrine lawin Montana will
be necessary. See Chapter 2 for a begi nni ng.

Once a wongful interference has been shown, then
,actual damages resulting fromthe interference nust be
deternmined. The plaintiff should be awarded his actual
damages, but they must be proven with reasonabl e

370

certainty. If crops are lost, then the value of those

crops nust be proven. 371

7. 6. I njunctions

It is well settled that an appropriator is entitled to
injunctive relief if his water rights are or will be

d. 372

wongful ly adversely affecte But an interference nust

be proven. For exanple, an appropriation by an upstream
junior appropriator cannot interfere with a downstream
seni or appropriator where the water woul dn't physically
reach him.373 And, it has been held that the appropriator
all eging interference nust elimnate excessive transm ssion
|l osses in his own system before he is entitled to an

i nj unction. 374

370. Tucker v. Missoula Light & Wter Co., 77 Mont. 91, 250 P. 11 (1926).

371.  Id.

372. See, e.g., Raymond v. Winsette, 12 Mnt. 531, 31 P. 537 (1892); see also
85-2-406(2), MCA.

373. Raymwond, id.
374. Dern v. Tamner, 60 F.2d 626 (D. Mont. 1932).
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CHAPTER 8. DI TCH RI GHTS

8. 1. Ceneral; Relationshipto Water Rights

Ditch rights are rights of access across another's | and
to convey water. They nmy be nere |licenses, or actual
easements. I n nost cases, ditch rights are easenents havi ng

the same | egal status as any other easement, such as an

easenent for an access road. 375

Both the 1889 and 1972 Montana Constitutions provided
for the use of em nent domain, if necessary, to acquire
ditch rights. The 1972 Montana Constitution provides as

foll ows:

The use of all water that is now or may hereafter be
appropriated for sale, rent, distribution, or other
beneficial use, the right of way over the Ilands of
others for all ditches, drains, flunes, canals, and
aqueducts necessarily used in connection therewth,
and the sites for reservoirs necessary for Colkecthﬂg
and storing water shall be held to be a public use.37

Since the use of water is declared to be a public use under
this | anguage, rights of access to convey t he water across
the | and of another may be acquired by condemnati on
proceedings.377 _

Li ke any other easenment, ditch rights can be granted
with the consent of the | andowner. But whet her the easenent
is acquired by grant or condemnation, the | andowner nust be
Conpensated.378

Once acquired, ditch rights cannot be enlarged or

changed materially without the consent of the |andowner.

375. See, e.g., Colarchik v. Watkins, 144 Mont. 17, 393 P,2d 786 (1964); Hughes v.
King, 142 Mont. 227, 383 P.2d 816 (1963); Mannix v. Powell County, 75 Mont. 202, 243 P.
568 (1926).

376. Mont. Const. of 1972, art. IX, sec. 3(2), adopted nearly verbatim from Mont.
Const. of 1889, art. I1I, sec. 15.

377. Prentice v. McKay, 38 Mont. 114, 98 P. 1081 (1909).

378. Allen v. Wampler, 143 Mont. 486, 392 P.2d 82 (1964).
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They are limted to the original nature of the enjoynment of

t he easemant.379

But the ditch owner has the right to nake
necessary repairs to the ditch, even if that means taking
adj acent soil of the servient t enenent . >80 And, as with
ot her easenents, a new | andowner takes the property subj ect
tothe rights of the ditch owner.381

It is inportant to note the distinction between ditch
rights and water rights. Ditch rights are not the sane as
water rights; they are separate and distinct, and do not
depend upon each other for their existence. They can be
acquired and owned separately, and transferred

separately.382

This distinction, and the tendency to
confuse the two, can lead to unintended results. For
exanpl e, the acquisition of a ditch right is not evidence of
an acquisitionof a water right; the water right nust al so
= acquired.383 See sec. 84.. infra.

8.2 Abandonnent

Li ke other types of easenments, ditch rights can be
abandoned under proper circunstances. Since water rights
and' ditchrights are separate and i ndependent of each ot her,
however, the abandonment provision of the Water Use Act

enacted in 1973 has no effect on ditch rights.384

379, Bebcock V. Gregg, 55 Mont. 317, 178 P. 284 (1919); Campbell v. Flannery, 32
Mot . 119, 79 P. 702 (1905); Clausen v. Ammington, 123 Wont. 1, 212 P.2d 440 (1950);
Harsen V. Galiger, 123 Mont. 101, 208 P.2d 1049 (1949).

343, Laden v. Atkeson, 112 Mont, 302, 116 P.2d 8381 (1941); Dahlberg v. Lannen, 84
Mot 68, 274 P. 151 (1929).

381. Dahlberg, id.; Hansen, supra, n. 379; Cottonwood Ditch Co. v. Thom, 39 Mont.
115, 101 P. 825, aff'd. m rehearing, 39 Mont. 115, 104 P. 281 (1909); Lowry v. Carrier,
55 Mont, 392, 177 P. 756 (1918).

382, Connolly v. Harrel, 102 Mont. 295, 57 P.2d 781 (1936); Harrer v. Northern Pac.
Ry. Co., 147 Mont. 130, 410 P.2d 713 (1966); McIntosh v. Graveley, 159 Mont. 72, 495 P.2d
186 (1972); Maclay v. Missoula Irr. Dist., 90 Mont. 344, 3 P.2d 286 (1931); O'Connor v.
Brodie, 153 Mont. 129, 454 P.2d 920 (1969).

383, Smith v. Krutar, 153 Mont. 325, 457 P.2d 459 (1969).

384, Ses 85-2-404, MCA. See also McDonnell v. Huffine, 44 Mont. 411, 120 P. 792

141




8.3. Prescription

Ditch rights can al so be acquired by prescription.
However, since water rights can no |onger be acquired in
this manner, it is doubtful that the acquisition of ditch
rights by adverse use and prescription has any practical
ef fect .38

8.4 Transfer

Ditch easenents can be transferred in the same nmanner
as other easenents. It is inportant, however, that the
exi stence of ditch rights be recogni zed whenever a
transacti on takes place for the transfer of |land and/ or
wat er rights. For exanple, a | andowner who subdivides his
land and sells off sone of the tracts, but wants to retain
other land for irrigation, should ensure that he reserves
sufficient ditch rights to convey the water to his retained
| and. Conversely, a purchaser of a tract of land with
appurtenant water rights will want to make sure he is

conveyed the acconpanying ditch rights.

(1912), which held that abandonment of a ditch right does not constitute abandonment of a
water right, and vice versa.

385. For cases on acquisition of ditch rights by prescription, see Glantz v. Gabel,
66 Mont. 134, 212 P. 858 (1923); Hays v. DeAtley, 65 Mont. 558, 212 P. 296 (1922);
McDonnell v. Huffine, 44 Mont, 411, 120 P. 792 (1912); Newton v. Weiler, 87 Mont. 164,
286 P. 133 (1930).
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CHAPTER 9. FEDERAL- STATE CONFLI CTS

(Note from author: It is intended that this chapter
will be conpleted in a future supplenment to this book.
Because of current litigation now on appeal to the Ninth

386

Circuit Court and rapidly changi ng devel opnents in this

area of water law, it is felt that a discussion of
federal -state conflicts in water laww Il soon be obsol ete.
In the meantime, for an excellent review of problens and
applicable law in this area, see Ladd, "Federal and
Interstate Conflicts in Montana Water Law. Support for a

State Water Plan," 42 Mont. L. Rev. 267 (1981).)

386. The Northern Cheyenne Tribe of the Northern Cheyenne Indian Reservation v.
Adsit, No. 79-4887, et al. (9th cir.).
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CHAPTER 10. | NTERSTATE STREANS

10. 1. Yel | owst one Ri ver Conpact

7 was ratified

In 1951 the Yell owstone R ver Oorrpact38
Mont ana, and about the sane tinme was also ratified by the
states of Woni ng and North Dakota and by Congress. The
conpact, the only water resource conpact to which Montana is
a signatory state at the present tine, allocated the waters
of the Powder, Big Horn, Tongue, and d arks Fork rivers, all
tributaries to the Yell owstone River and originating in
Wom ng, between the states of Mntana and Wonming. The
al l ocati ons were made on a percentage basis of the
unappropriated waters remaining after subtracting
pre-January 1, 1950, water rights (and "supplenental rights''
thereto) in each state. 388

A Yel | owst one Ri ver Conpact Conmi ssion was establ i shed
t o admi ni ster the conpact. Montana is a nmenber, as are
Woni ng and the United States of America; North Dakota is
not. The commission has no real power, but it collects data
on water use in each state and may adopt rules "which it may
find necessary to carry out the provisions" of the
conpact. 389  The conmission has only recently begun to
determ ne its exact role.

The conpact is inportant for the purposes of this
handbook because it established upper limts on the anount
of water that may be appropriated from the four naned

tributaries in Montana. It is also inportant because it

established certain procedures for appropriating water

387. 85-20-101, MCA.
388. Art. V, id.
389. Art. III, supra, n. 387.
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1cross state lines, and f»r .se ocutside the Yell owstone
Ri ver basi n.

Al t hough the conpact all ocates the unappropriated water
in the four tributaries, it has yet to be determ ned how
much water on a quantity and volune basis is avail able for
appropriation in Mntana. This is because the pre-1950
water rights in Mntana have not yet been quantifi ed. The
adj udi cati on process now underway will largely solve that
probl em except perhaps for certain federal and | ndian
reserved water rights. And, by that tinme the comm ssion
intends to have adopted a detailed method for cal cul ating
t he unappropriated waters in each state. Until that time,
the upper limt on appropriations fromthe four tributaries
is not a practical problem at |east not any nore than on
any other streamin the state, except for very large
appropri ati ons.

Art. X of the compact prohibits the diversion of any
wat er from the Yell owstone River basin "without the
unani rous consent of all the signatory states.” This has
been interpreted by the conm ssion and by the states to nmean

consent by the | egislature of each state, or by sone other

body designatsd by each | egislature. In Montana, that

authority has recently been del egated to the Departnent of

390 A

Nat ur al Resources and and Conservati on. | awsui t

chal l enging the constitutionality of Art. X has been pendi ng

. : . 391
in federal district court for several years.

Art. VIl governs the procedure to be foll owed when

W 39.2-80% tO 8Q7, MCA.
391,  Intake water Co. v. Yellowstons omoy Civil No 1184 (D, Mont.).




appropriations are nmade in one signatory state for use in
anot her signatory state. Basically, duplicate filings are 4
made in each state. There is some question about the
priority date of a newwater right under this procedure, a
subj ect of litigation now on appeal . 392

10. 2. O her Interstate Streans

The other interstate streanms flowi ng through Mntana
are not governed by any conpact. Therefore, appropriators
i n Montana have no way of really knowing the upper limts of
their appropriations before facing the risk of waters being
unavail abl e due to downstreamwater rights. This problemis
currently being addressed, but probably won't be resolved

for several years.393

392. State ex rel. Intake Water Co. v. Board of Natural Resources and Conservation,
N, 81209 (Filed April 24, 1981),

393. See generally Ladd, Federal and Interstafte Conflicts 1n Mantana Waters Lawv:
sapport for a State water Plan, 42 Mont. L, Rev. 267 (1981),
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CHAPTER 11. | NTERNATI ONAL STREAMS

11. 1. Boundary Waters Treaty of 1909

Partially as a result of a dispute between Canada and
the United States over the use of the waters of the St. Mary
and MIk rivers, both of which arise in Montana (but with
the Mk flowi ng back into Montana and then to the
M ssouri), the two countries agreed to a treaty in 1909.394
Commonly referred to as the Boundary Waters Treaty of 1909,
the treaty grants exclusive control to each nation over
tributaries to "boundary waters" and upstreamtrans-boundary
waters within each nation's territory. Each country has
exclusive jurisdiction and control over the use and
diversion of all waters on its own side of the international
boundary which fl ow across the boundary or into boundary
waters. However, under Art. 1I of the Treaty, an injury to
a party on one side of the boundary by a diversion on the
other side "shall give rise to the sane rights and entitle
the injured parties to the sane |legal renmedies as if such
injyry took place in the country where such diversion or

i nterference occurs." The effect of this provisionis to put
t he downstream i njured party in the sanme position as sonmeone
injured at the upstreampoint of diversion, but a renedy is
not al ways guarant eed because of problems of sovereign

immunity (an upstream governnmental diverter may be immune
from suit in the country where the diversion takes place).
Art. VI of the treaty is the provision that really

affects Montana. It apportions the waters of the St. mary

394. Treaty between the United States and Canada Concerning Boundary Waters, 33n
1909, 36 Stat. 2448.
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and Milk rivers equally between the two countries, but "nore
than half may be taken from one river and |ess than half
fromthe other by either country so as to afford a nmore
beneficial use to each." Pursuant to this provision, Canada
has announced its intentions to divert further quantities of
water fromthe MIk River while it flows through Canada.
The M lk River is already one of the most heavily
appropriated streanms in Montana. | n fact, consideration is
currently being given to closing portions of it to further

appropriation under |egislation enacted in 1981. 395

PRACTI CE NOTE: It would behoove a potential new
appropriator on the M Ik River to think twice before
initiating a water right application on that source.
Chances are that eventually the water right, even if
approved by the Departnment, would anount to nothing nore
than a "paper right."

11. 2. Col umbia River Treaty

After being referred to the International Joint
Conmmi ssi on, which was created by the Boundary Waters Treaty
of 1909 (di scussed above), and prol onged negotiations, the
Col unmbia River Treaty between Canada and the United States
was concluded in 1961. 3% |t was later amended in 1964.

The Li bby Dam was aut horized under this treaty. 397
The significant inpact of the treaty to Montana, however, is
its authorization to Canada to divert water fromthe
Koot enai (spell ed "Kootenay" in Canada) in Canada to another

part of the Col unmbia River Basin, thus reducing the flow

through Montana. |In 1981 Canada may begin diverting up to

395. See 85-2-321 to 323, MCA.

396. Treaty of January 17, 1961 with Canada for the Co- operative Devel opment of the
Zalumbia River Basin, &4 U.S. Dept. of 'State Bull. 227 (1961); 15 U.S.T. & QI.A 1555,
T I1.A.S. 5638.

237 rt. XII, id.
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1,500, 000 acre-feet per year fromthe river near Canal
Flats, BC (north of Eureka, Montana), provided that the
di versi on does not reduce the stream fl ow i mmedi ately
downstreamto |l ess than the natural flow or 200 cubic feet

398 Then, after 2021, but

per second, whichever is |ess.
before 2061, Canada can exerci se another option to divert
any water that would flow in the Kootenai River across the
i nternational boundary near Newgate, B.C. (just north of

Eureka and south of Canal Flats), but the diversion cannot

reduce tne flow i medi ately downstream bel ow 2,500 cubic
feet per second or the natural flow, whichever is less.399
Further, however, between 2041 and 2061, the diversi on may
reduce the flowto 1,000 cubic feet per second or the

200 I n additi on, Canada can

natural flow, whichever is |ess.
divert water fromthe Colunbia River basin into other basins
for consunptive uses at any tinme. Consunptive uses are
defined as uses for domestic, nunicipal, stock watering,
irrigation, mning, and industrial purposes (excluding
hydr opower) . 401

The net effect of the treaty on Montana is that it is
possi ble that flows in the Kootenai River may be
substantially dimnished in the future. I n addition,
because of possible reductions in streanflow in the Col unbia
downst ream from Mont ana, demands may be placed on Montana's

water flowi ng into the Colunbia (Kootenai and O ark Fork) by

our downstream nei ghbors. At present these possibilities

398, Art. XI11(2), id.
799.  Art. XI1II(3), id.
400. At. XIIT(4),id.
407, At 1(1)(e) and Art. XLII(1), id
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have little practical effect, but future devel opment of

wat er in the Kootenai and Clark Fork basins in Montana may

be constrained. 402

402. It probably already is due to existing hydropower devel opnent.
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1980

Order of Water Courts dated March 11,
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April 9, 1981

Prelimnary Decree in the Water Qourts...
Powder R ver Basin dated May 7, 1981

Notice of Availability of Prelimnary
Decree dated May 7, 1981




APPENDI X A

Form No. 600 P- 1
Revised 11/73 APPLICATION NO

{For Dapt. Use ONly)
STATE OF MONTANA

DEPARTMENT OF NATURAL RESOURCES & CONSERVATION

APPLICATION FOR BENEFICIAL WATER USE PERMIT

Note: Use one applicatinn for each source of supply or separate development. Check all appropriate boxes and fiti 1n each
blank line. If the question is not applicable in your case, enter NA (not applicable). |f more space is necessary, attach
additional sheets.

{Please type or print w ink)

1. Name of Applicant _

Maiing Address _

City or Town State Zip.

Home Phone Other Phone

2. Source of water supply

atributary of

{stremm name. if wail, so indicate)

3 (a) Pointof diversion

N
% A % Section _ . Township S, Range _ w, County
Additional points of diversion, if any
N E
Ya Y% —___. "% Section , Township _____S, Range w, County
N E
Ya Ya % Section , Township ____S, Range w, County
(b} If warer is not consumed, tt will be discharged back tnto the same source:
Yes — . No . If no, explain and give the complete land description at the pomnt of discharge.
N E
A % % Section Township .S  Range w, . o  _ County

4 Description of water development

{a} Diverting works Enclose all pertinent engineering data avaitable |f not available, describe the horsepower rating of
the pump and capacity tn gallons per minute, size of ditches, flumes, dikes or other

{b) Reservoir (1t applicable)
1. Project will be an enlargement of an existing reservoir.
Yes . No (If yes, complete both 3 and 4 below.)

2. Protect wilt be a new resecvosr.

Yes ___., No — . {if yes, enter NA in 3 below, and complete 4.}

3. Capacity of existing {ofd) reservoir when construcred acre-feet

4 Capacity of new({proposed) reservour acre-feet.

{c} Weli Depth feet {if applicable).
{d} Project wilt be adeveloped spring  Yes . No .

artcrajt printers




APPENDIX A
p. 2

8. Proposed Construction
(a) Deswedstartingdate | anticipated completion date

(b} E.timated construction cost $

6. Amount of water, use to which st will be applied, and period of use.

Example:
cts . eRT Iy i - D
gm up to A):Qé_forlm@mﬂl,from A‘P_QLL_LE_toOLt_\BEKlSmcluswe
{Amount) (acre tear) {use) month-day) {month-day)
cts
gpm upto_________________for from to inclusive
(Amount} tacre-feet) {use) (month-day) {month-day)
cfs
— ____gPmM upto for from _. 10 anclusive
tAmount} (acrefeetl (use) trmonth-day) (month-day)
- TaweT from to Jinclusive,
{Amount) cfs {month-day) {month-day}
Total amount requested gpm up to acre-feet per year.

7 Descrsption of proposed beneficial water uses
{a) trrigation (if applicable)
1 Method of irrigation  Flood —  Sprinkler ___  If Flood, explain

2 Progect will involve new irrigated land  Yes.—. . No i

3 Project will involve supplemental water to existingirrigation  Yes 3 No

4 Project witl involve both new irrigated land and supplemental water to existing irnigation Yes___. . No — If
yes the acreage must be entered on separate lines 1n the Table below. and identified on the map in Item 9, page 3

5. Acreage by tand description. (Enter the number of acres to be irrigated in the appropriate quarter-section.)

E}_ﬂ)l_e: Check Appropriate Block
Sec. ‘Twu Rge, ‘ NE' NW% SWY% SE% Totats New Supplemental

7 ek lure] == e | g w213 |

Check Appropriate Block

Sec. Twp. Rge. NE NWY% SWY% SE% Totals New Suppiemental

Total number of acres ta be nrngared-——*»E___——j

{b} Non rr:gation use t:f apphcabie)
1 Place of use of the water witl be the same as location given in Item 3{a), page 1

ves(C—J No 1 ifno. give the tocation A Ve Ye Section — .,
N E c ¢
Township S. Range W ounty
2 Estimate the maximum number and type of hivestock to be watered
Are there other Incations where the same livestock are watered’ ~ e r. NO a
3 Name of mun«c pality 1o be served
4 Number of tamifies to be supphed
5 If water will be used for other purposes, describe.
= "




APPENDI X A
p. 3

8 Ownership
(3} Property owner at the point of diversion

{b) Property owner at the place of ure _

{c) 1f either (a) or (b) above are other than the applicant describe the arrangement enabling the applicant to make this
filing:

9 Map of proposed water development  Indicate clearly the pant of diversion place of use, and section, township, and range
numbers Show pertinent information concerning the development. such as dams, canals, ditches, pipelines, wells,etc  Use the
largest. Most convernent scale possible  |f the map shown below s not adequate to describe your development, attach addition
al sheets.

T | | ) T 3 T | i . T ;
| i I { ] i , | ! l
[ ‘ ! ) | ! ! —_— |
R e e B e R e A S
{ |
| I ] i | | |
> | i 5 ' | | ! {
{ | l l | ! | . N .
B I N
| . i |
P L I Lo
i ! ] , | i ! !
! ! E i_ ! ! l I 1 |
oo T I T I R
e e i o T
! ! | ! 1
i I | — ! |
| |

i
I
1
X
|
i
|
T
j

10. Remarks.

11. THE APPLICANT CERTIFIES THAT THE STATEMENTS APPEARING HEREIN ARE TO THE BEST OF HIS
KNOWLEDGE TRUE AND CORRECT

Signature] Date)
Signature] TDate)
{Signature} {Date)

Signature Of appitcantis) must be exactly as in item 1, page T Ifmore than one apphcant is shown, all must sign.




APPENDI X A
DEPARTMENT ENDORSEMENTS p. 4

(This sectionisnot to be filled inby Applicant)

Check \WWhen
Completed ACTION TAKEN
1. Received hymail overcounter in Department's office by
2. Date Received {priority} : Day . Month ; Year . Time
3. __._ Recordedin, Book: Page . By
4. Preliminary check by : Amt. of fee received $
Transmittal No. , Remarks
5. .. Application indexed by ; Platted by
6. Application examined by , Type of Permit
7. ——— Application returned for completionon —_; or corrected by office on
Date to be returned by Applicant _____
8. _..__ Corrected Application resubmitted to Department's office on
9. . Priority of Application (see No. 2 above} brought down to
Reason:
10. ______  Application approved for advertisementby
11. ______ Notice of Publication prepared by ; Proofed by
Date P
12. ______ Publication Proof Sheet proofed by , Date
13. _____ Publication dates: From To
14, ____ Notice published in
15. ______ Notice to water users prepared by . Proofed by
Date _____ . _
16. ______ Date Notice mailed to water users ;. Public agency with reserved waters ¢
Others {specify) :
17. _.... Protests filed by
18. —.__ Date notice of hearing sent to Appticant ; Objector{s)
19. — - Hearing held by , Place
s e Dale
20. ______ Date Statement of Opinion and notice of possible hearing sent
Sent by
21. ______ Application field checked by ; Date
22. ___._ Application recommended for (approval or denial)—by
23. _______ Application microfiilmed by ; Date
Roll No. _______ {Microfilm after Item 22 only}
REMARKS

(For Department Use Only)




APPENDIX B

w

€ RMN kg Baig STATE OF MONTANA
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

Permit to Appropriate Water

Hrno L o0 wvETo 4AL # 21T TC APCRIPRIATE waTiw 1S HERFBY ISSUED TO:
: VAT ECK O E JuAN P RULLeLTZ
TRl AwWENUD
TLbLivss 9T 55102
Bur _ss TENOING THAT THE REQUIRLMLNTS OF SECTION BS5-2-31) HCA
Havr 0T MET.

PENEL_bYA R 213U S04 3C
261 IY_0AIET  0=C: ABEN 08e 1979 AT 113435 AsMae

SUYUCCTT UNNAMED TRIGITARY uF STILLWATER RIVER
FIPRN

TUIal AYQUNTT 135400 GPH UP TO 15.00 AC-FT PLR ANNUM'
QLYE 20 ICN. 2Ll 3 NESL S-C. 16 TwP. 055 RGEs 358 STILLWATER ca’
BorlJo CE_A2PRUSKIALLQNG JAN 0l - DEC 31 o ’

yse: 35.00 GO4 UP TO 1e92 AC-FT (JAN 01 — DEC wp)- - - --+ am’
For JOMESTIC

102400 GAM UP TO o248 AC-FT (MAY 03 4 SEP 30):. spr=
FOR IPRIGATION L1 T e J;ﬁo A&kcs
FURETIRRE ’
ye 10 6.86 AC-FT (JAN 0F 4 DEC 31) . |
FUR TECREATION © % ol RS |
W g o ' ;
PLACI_QE_ysS: £SE Stc. 16 Thete 058 RGE. mejsn\.unza ca Y
FLn noucs 1c

'y . e T T

I ‘
NLSE SEC. §6 TwPe 055 RGE. ISE. SVII..L'ATCR ca
Faik IKRIGATION 3.00 ACRES

NESE 5EC. In TwPe 055 RGE. lSEIsYlLLUAYER co
1 F o RECRFATION LY

QUYL FICL
LESLLY¥QJas IFF STuEAw CAPACITY OF O«l AC-FT

. ,

LEALBE 3APING BUX

) R
SEQAUINTAINY (") pER:

7H‘ 5|v{n571u §~o aTs?Jiaufxon WURKS FOR THIS APWHOPRIATION. SHALI _UE

COMPLETEDS Ah) wATER MAY Q s O WITHIN ANY AUTHORYZEG ED

AXTENSICN oa TIVEE TRG uffﬁt PREBIOWI TH ] NAJRN . AUT! NT o

€ LED ON OR BEFORE_...;.J!Ll;lla.&!ll-

FIlrM 617, SHALL g FILED ON OR BEFQRE

N S ] .

R P c_wATER

THI RM! 5 503J3CT TG ALL PRIUR EXISTING WAVER RIGHTS IN THE SOURCE
OF SU?PLY, FURTHEX; THIS PERMIT |S SUBJECT TO ANV FINAL DETERMINATION
OF EXISTING WATER HIGHTS, AS PROVINED UBY MONTANA )hw.

AIMJES T COAPLY_ pilu ANY _JEUY3_ABNQ_CD & - SELN_MAY BEMMAX LB
T AT i S YL RS (X B 10 G -] 1
e SFL,

u°u£dﬁg B IQT&‘&E&'EEH:D OF ALL UR ANY PORTION OF THIS PERMLIT,
PURSUANT 10 SECTIUN A5=2-#03e MCAy THE PERSON RECEIVING THE INTEREST
SHALL NUTIFY TRIS OJEPAKTMENT UN A NUTIFJCATION OF TRANSFER OF APPRO-
PRIATIGN xA&TER RESHT o FURM 08, (REVERSE OF THIS FORM)

t

_____ @u&w 7

STTRLSS PRTTUNT T SUBVR!
VAT : OCTIuC) 01,1983 WATER RIGHTS BUREAU, WATER RESOURCES OVISION

STATE OF MONTANA
County of

I Filed tor Ragded m’liu " ot .,
at i i s ‘_w_‘

i i
. of the Records of
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Yy PT ITTYTRIAIYY Busseoeriaanaa e aenines |

€ HMN B ey STATE OF MONTANA
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

Permit to Appropriate Water

iH[J VTS AL o LV E e S MR BATT WAl i HERERY 5200 Tul

GAY JCE LR JiaTs 2 Lt el 1L
13 B YA IV »
TLLt v AT o102

u»_:. Ixoltes THAT Tt cegul "L 40 8TS UF SECTELN Bh=-2-311 MCA
Hiiay LT M

I8 LA 30
Hohl, L IY »alg: e M3F ¢ Ode 1279 AT 113143 AJMa
SUYta T UNRARTD IF BuTARY uf STILL&ATZR RIVEW
IQl;L BRI VINS 1voeJdu 44 U T 1570 AC—FL1 PUR ANNUM
S AuN.2LSEt S, m-Ce 16 Tude 03% Fole 1536 STILLWATER €O

JEE_ AR ad AT IR Jae U1 - DEC 3)
REDRRES ) et AL~FT 1J4AN Ot — 0&C J1)
Foe JOMESTIC

[T H TRl A TR €41 e % AC=FT (MaY Ot -~ SLP 30) . i .
b U NTGATIHN ON 3,00 ACPLS

Je TO be3e AC-FT (JAN 23 ~ DEC 31)
WCHEATENN

e St S Ce L6 T'-.}’. RGle 1SE STILLWATER CO
JLMLGTIEC

. WC 16 TeP. L53FE STILLwATERK CU
l‘ < TGATLON CN 3.00 ACTES

dibr beC . I TeP. € 15F STILL®ATER CO
ALCRTATICN

WP ANG 2o
CAPACITY OF Oel AC-F Y

Lo BRIRNLT HELDLE?

JTSTRIIUTIOR WorKS FOR THES APRAGPRIATION SHALL Uk
AATSTSRALL n:. Appum TO GLNEFLCIAL USE AS 3PCCIFILD
= —Lz82e 03 WITHIN Anv AUTHORT ZED

THE Nunu. B d B N OF MATER DEVULUPMENT ,
FILLD UN OR HEFURE JULY_Q1ls 1982«

T2:
Sd3dICT T ALL PRIOP TXEETE v wATER “IGHTS IN THE SNURCE
FJITTH! 3 THHLL OFRAMIT 1S SUUJSCT TL ANY fINAL DETERMINATIUON
to WATF, (EGHTS, A5 PRUVIDED UY YUNTANA LAw.

.ll'.!-é’_!l 1Lcd3 AR CC!!QIIIQLB HERCIN. MAY BESULT_ LN
oY GLAY -PLEMITs

CEISEI CLAVILD Ry T4l

H *» In.\u“;l IJ \L,& wWedLE?

HuouN A" CiRANG S7N2RERIo 0F ALL LR ANY PORTION DF THIS PERMIT,

H bunciaant 1 r.CTlnu 15-2=403s MCAe THE PC&S0N FOCEIVING THL ENTEREST
B SitALL 'WCTIFY THIL JEPAVRTALNT IN A NOTIFICATICH OF TRANSFER LF APPKO-
B ORLATILA aATLrt “dladle £ 4 O, (REVERSE JF THIES FUM)

] : : e LClol
B w1505 ’ i PICTINTT SUPVRI TEREZA MCLAUGHLIN

Hoato: ¢ il 2 WATER RIGHTS DUxEAUs WATER KESUOURCES DIVISIUN

STATE OF MONTANA
i

County of —

Filed tor Regord this e day of .19 ,

at__ | ! U . and Recorded in

e e ___ OnPage

of the Records of County, State of Montana.
I 1

By :

B e




APPENDI X ¢

Form No 602 R7/81
NOTICE OF COMPLETION OF
GROUND-WATER DEVELOPMENT

For ground-water developments with a maximum use of
tess than 100 gpm
(Use Form 600. Apphication for Bepeticial Water Use Permit for
undeveloped springs or appropnations of 100 gpm or more.)

FOR DEPARTMENT USE ONLY

The right to the use of ground water is not automatic. Your priori- Notice No

ty will be determined by the date of filing this form. STATE LAW Dale Recerved
REQUIRES THAT THIS FORM BE FILED BY THE WELL OWNER Time
WITHIN 60 DAYS AFTER THE WATER HAS BEEN PUT TO Transmittal No
BENEFICIAL USE. Attach the proper filing fee, payable to the Fee RecewedS __
Department of Natural Resources and Conservation and submit RecetvedBy

to your area water rights field office as listed on the back side. Retund Unde

(Please type or print int ink)

1. NAME(S) »
MAILING ADDRESS —
CiTY. STATE ZIP
HOME PHONE . OTHER PHONE

SOURCE OF GROUND WATER SUPPLY [ WELL [J DEVELOPED SPRING
(excavation performed)
O pr [ OTHER (describe)

DATE WATER PUY TO BENEFICIALUSE:
NAME AND ADDRESS OF WELL DRILLER OR CONTRACTOR: (If applicant or other please indicate.)
Name
Address
Maximum withdrawal gallons per minute (as tested by driller)

Does this well replace an existing well? Yes No
If Yes, complete the following information pertaining to the existing (old)well.
Depth ft. GPM. _______ Date drilled

monihidey
If Yes, contact your area field office as you may be able to file a change in point of diversion and retain
the priority date of the old well.

POINT OF DIVERSION: (Your legal land description may be obtained from your deed, county
assessor, or clerk and recorder. Complete the following and attach an aerial photo or survey map
showing the location of your well or development and your place of use, if available.)

L o t Block_________ Subdivision
Government Lot or Ya Ya Y% Section
TWP._____ NISRGE. E/W County.

PLACE OF USE: (If more than one place of use, attach additional sheets. i{ same as the point of
diversion, CHECK [1.)

Lot Block Subdivision

Government Lot or. Ya Ya. Y4 Section
TWP. NiS RGE. EMW County

MONTANA DEPARTMENT OF NATURAL RESOURCES & CONSERVATIOmRC
IR BOUTH BWIND HELRNA MONTANA SBSRO G4 -ISER




APPI%NDI X c

6. AMOUNT OF WATER. USE TO WHICH IT HAS BEEN APPLIED, AND PERIOD OF USE: H

Total Rate Used: —_____ gallons per minute Z

J DoMESTIC: (house, lawn, garden) No. of families supplied
No. of acres of lawnlgarden irrigated

from to inclusive, of each year
monthiday monthiday

0 stock: Approximate 'maximum number and type of livestock.

from to inclusive, of each year
monthiday monthiday
D IRRIGATION: Total No. of acres irrigated
Type of crop
Amount of water used acre-feetlyear.
from to inclusive. of each year
monthiday monthiday

[0 OTHER: Describe

Amountof waterused_____ acrefeetlyearor _____ Gal/day

from to inclusive, of each year
monthiday moritiday

7. REMARKS: (Use this space for additional information, if needed, to describe development.)

8. THE APPROPRIATOR CERTIFIESTHAT THE STATEMENTS APPEARING HEREIN ARE TO THE BEST
OF HIS/IHER KNOWLEDGE TRUE AND CORRECT.

tsighature) tate)

(signature) idate)

SUBMIT THECOMPLETEDFORM AND PROPER FILING FEE TO THE APPROPRIATEWATER RIGHTS
BUREAU FIELD OFFICE, SERVING THE COUNTY IN WHICH THE DEVELOPMENT LIES, AS LISTED

§

BELOW. Montana Water Rights Buresu Ares Fleid Offices
HELENA BOZEMAN KALISPELL.
32 South Ewing Bozeman Professional Building 3220 Highway B South
Helena, Montana 59620 20 East Olive. Suite 1-D PO.Box 880
Phone: 449-3834 Bozeman, Montana 58715 Kalispeii, Montana 59301
Serving: Deer Lodge, Powell, Phone: 5883136 Phone- 7559288
{Lawis and Clark, Broadwater, Serving: Galiatin, Park and Madison Serving: Flathead, Lake, Lincoln and
Silver Bow, Jefferson and Beaverhead Countias. Sanders Counties.
Counties. LEWISTOWN
MISSOULA HAVRE 613 NE Main Street
2101 Bow Street Old Highway 2 P.O.Box 438
P.0. Box 5004 P.O.Box 1828 Lewistown, Montana 59457
Missouls, Montana 59806 Havre, Montana 59501 Phone: 538-7459
Phone: 7214284 Phone: 265-5518 Serving: Cascade, Fergus, Golden
Serving: Missouls, Granite, Ravalll, Serving: Blaine, Chouteau, Glacier. Valley, Judith Basin, Meagher,
and Mineral Counties. Hill. Liberty, Pondera, Teton and Musseishell, Petroleum and
GLASGOW Toole Counties. Whaattand Counties.
110 5th Strest South. Room 108 MILES CITY
P.O. Box 884 BILLINGS . 5 North Prairie
Glasgow, Montana 59230 1537 Avenue B, Suite 121 P.O. Box 276
Phone: 228-2861 B‘"'"’?ém 58101 Miles City, Montana 59301
Setving: Daniels, Dawson, Garfield, Servlnﬁ’ Big Hom Stiflwater Phone: 2326359
McCone, Phillips, Richland, Tveasur'e Yeliowsvlone am; * Serving: Carter, Custer, Fallon,
Rooseveit, Sheridan and Valley ' Powder River, Prairie, Rosebud and

Sweet Grass Counties.

Countles. Wibaux Counties
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APPENDIX E
p. 1

Form No. 605 N9/81

APPLICATION FOR PROVISIONAL
PERMIT FOR COMPLETED STOCKWATER
PIT OR RESERVOIR

FOR DEPARTMENT USE ONLY
{maximum capacity of the pit or reservoir must be less than . )
15 acre-feet) Application No.

Date Received , 19
INSTRUCTIONS Time a.m.ip.m.

Pursuant to Section 85-2-306(3), MCA, this form may only be used | Transmittat No.
to apply for a Provisional Permit for a stockwatering pit or reser- | Fee Received$
voir compieted after October 1, 1981 and oniy when the following | Received By
criteria are met:

structed on and accessible to a parcel of land that is 40 acres or larger and owned or under the control of
the applicant. (A perennial tlowing stream means one which historically has flowed continuously at all
seasons of the year, during dry as well as wet years.) This form must be filed within 60 days after construc-
ting the stockwatering pit or reservoir.

(Please type or print)
1. NAME OF APPLICANT
Mailing address

City or Town State Zip
Home Phone ___ Other Phone

(1) Maximum capacity is less than 15 acre-feet; (2) located on a non-perennial flowing stream, and (3) con- @

2. SOURCE OF WATER SUPPLY
a tributary of

(siream namae}

(stream name)

3. LOCATION OF PIT OR RESERVOIR (Describe the location to the nearest 10 acres):

Ya Va Vs, or GovernmentL o t ,
of Section., Township______ N/S, Range E/W, County
4.  TOTAL VOLUME OF COMPLETED PIT OR RESERVOIR DEVELOPMENT= acre-feet.
(@ Compute total volume of pit: surfacearea—— ., X maximumdepth______, x 0.5,
=_________ acre-feet. seres faet
volume
(b) Compute total volume of reservoir: surfacearea__________, X 04, X maximum water depthin
acres
feet atthe dam, = _________ acre-feet.
votume

5. PERIOD OF USE: ] January 1 to December 31
O Other (specify) to

monihiday monthiday

Note: The maximum appropriation of water per year must be less than 15 acre-feet to quality using this form. if 15 acre-feet
or more, Form No. 600 must be used.

MONTANA DEPARTMENT OF NATURAL RESOURCES & GﬂNSERV‘TIﬂﬂn.'M

WATER RESOURCES DIVISION 32 SOUTH EWING HELENA,MONTANA 69620 ""nu

cans |




APPENDIX E

PLACE OF USE:

Will the water be used at the same focation as given for the pit or reservoir? (see item 3)
0 Yes 2 No If no, give the location:

Ya Va Y, or GovernmentL o t

of Section, Township NIS, Range — EIW County

OWNERSHIP:
(@ Number of acres owned where pit or reservorr is located

(b) If you are not the owner of the property at the point of diversion or place of use, itis your respon-
sibility to obtain the necessary easements and right-of-way. If State or Federal lands are invol-
ved, contact the appropriate agency since the water right may be applied for by them.

THE MAP:

A map showing the following must accompany this application. Failure to supply an accurate map
constitutes an incomplete application and the application wilt be returned for completion. A copy of
an AS.C.S. aerial photo or a copy of aU.S.G.S. topographic map is sufficient. (Please use dark pencil
or pen when writing on the map.)

(@ Township and Range No.’s (@) Other Place of Use (such as location of any

{b) Section Numbers and Corners stock tanks)

(¢) Pit or Reservoir Location (e} Applicant's Signature or Person preparing
the Map

REMARKS. Provide any additional information that would help in explaining the compieted pit of
reservoir:

THE APPLICANT CERTIFIESTHAT THE STATEMENTS APPEARING HEREIN ARE TO THE BEST OF
HISIHER KNOWLEDOE TRUE AND CORRECT.

(signature) (date)

(signature) (date)

SUBMIT THE COMPLETE APPLICATION FORM AND PROPER FILING FEE TO THE APROPRIATE
FIELD OFFICE NEAREST YOU. FIELD OFFICES ARE LOCATED IN: HELENA, MISSQULA,
GLASGOW. BOZEMAN, HAVRE, BILLINGS, KALISPELL, LEWISTOWN, AND MILES CITY. (Check
your local telephone directory for addresses and telephone numbers.)

NOTE Upon receipt of acorrect and complete application form and proper filing fee, a Provisional Per-
mit will be issued. The date of priority of the issued Permit will be the date the application form
was received by the Department, and is junior to all other prior existing water rights in the
source of supply. If other water users are being adversely affected by the pit or reservoir, the"
Department may, after a hearing, revoke the permit or require the Permittee to modify the pit or
reservoir, and may further condition the permit to protect prior water users.




APPLICATION FOR CHANGE
OF APPROPRIATION WATER RIGHT

INSTRUCTIONS

Use this form to apply for authorization to change the place of use
point of diversion, purpose of use and/or place of storage of your ex
isting water right, provisional permit or certificate of water right
Please attach accurate maps or drawings of your existing system(s)
and the proposed change(s) Use additional sheets to expand or
clarify any of the information requested A $15 fifing fee payable to
Ilhe Montana Department of Natural Resources and Conservatton.
must be submitted with this form

Name of Applicant

APPENDI X F
p. 1

FOR DEPARTMENT USE ONLY
Application No

Date Received [
Time AMIPM
Received by

Transmittai No .
Fee Received § -
Check No  _

Refund.__ o _

Street Address. Box No.orRuralRoute

City or Town State

Zip Code

__ Phone—

Type(s) of Change(s) requested {Iplace of use
[Jpurpose of use

Estimated Construction Period

Other Phone

I point of diversion

“Iplace of storage

The water right to be changed is: (check one and complete appropriate blanks)

[7J  Provisional Permit (Issued by this Department) Permit No.
{3 Certificate (issued by thts Department) Certiticate No.
[1 NOTICE OF APPROPRIATION filed with the Clerk and Recorder of
County, Montana, as Document No. — inBook/Film No.
of _ atpage__ JE—
[0 DECREEDRIGHTinCase No. of
Name of the person(s) to whom originally decreed
Amount decreed
[C] USE RIGHT (Not Recorded)

Name of the person(s) who first put this water to a beneficial use:

The date that this water was first used Month

Day

Year

What portion of the above claimed water right does the applicant own:

AMONTANA DEPARYMENT OF NATURAL RESOURCES & CONSERVATION NRG
B BOUTH EWING HELENA, MONTANA SSGR0 A449-3VCR n

e -
& e I




APPENDIX F

e~ OSSR OSES
PAST USE OF WATER
{This concerns only the amount of water to be changed)
1 Source of water (name of stream, lake, etC If well indicate the depth)
L tributary to _ o
2. Purpose of use:
Livestock:
Period of diversion From To Period of use From _ Yo .
Number and Type of Ltvestock . ~ ~ o
Amount of water used igpmicts; Volume __ (acre-feet per year)
" lrrigation:
Period of diversion From To Period of use From To __
Number of acres Type of crop - o
Amount of water used (gpmicts) Volume ~ (acre-feetper year)
Other -
Penod of diversion From To Period of use From _ _ | To . -
Amount of water used (gpm/cts) Volume o (acre-feel per year)
3 TOTALAMOUNT OF WATER USED (apmicts) Volume L _(acre-feel per year)
4 Period of storage. if applicable From To - R Capacity of reservorr
5 Point(s} of diversion:
Ve s Ve, Section Twp NIS Rge ew _  __ _ . _ County
I T ) . Section Twp NIS Rge _ew County
6  Place(s) of use:
o i ., Section Twp N/S Rge E/W, County
Yo Y, Section Twp N/S, Rge Ew County
R . ', Section . Twp N/S. Rge _ewe o __ County
7. Remarks: S

PROPOSED CHANGE
(Please Include Maps or coptes of aeriai photographs, etc. to indicate the proposed change)

Purpose of use:
Livestock:
Period of diversion From Period of use From__ To
Number and Type of Livestock _ . -
Amount of waler used _
Irrigation:
Period of diverston From _ . Period of use From
Number of yeras B Typeofcrop_

(acre-feet pey year}

Amount of water used ___ {gpmicts). Volume {acre-feet per year)

Other
Period of diversion From R . Period of use From To
Amount of water used gpmicts), volume (acre-feet per year)

TOTALAMOUNTOF WATER USED B _(gpmicts), Volume (acre-teet per year)
Period of storage. if applicable From Capacity ol reseevorr
Point(s) of diversion:

Ya ", Section__ _ _._NIS.Rge _

Ve A Section _ R . Rge

A, Section ___NIS, Rge
RO Section_
Va Ve . Section ___

Remarks:




APPENDIX G

Form No. 807 R11/79

APPLICATION FOR EXTENSION OF TIME

(in which to perfect an appropriation of water)

1. Permittee(s): ﬁ

Address:

City: ) State: Zip:

Home Phone: Other Phone:

2. Permit No. Jfiled with the Department of Natural Resources and Conservation

3. The reason(s) for requesting an extension of time is due to:
3 Insufficient funds.
Adverse weather conditions.

The unavailability of contractors.

Insufficient amount of time.

Previous S.C.S. commitments preclude technical assistance needed to construct the project.

oooocao

Power supply or irrigation equipment unavailable to date.

Other: (explain)

4. 4 HEREBY REQUEST THE DEADLINE FOR THE COMPLETION OF MY PROJECT BE EXTENDED
TO 19

Signature:

Permittee

MONTANA DEPARTMENT OF NATURAL RESOURCES & CONSERVATIO

3% SOUTH EWING

HELENA, MONTANA S92601 AKD-IERA




APPENDI X H i
p.- 1

Form No 609 R4/80

APPLICATION TO SEVER OR SELL APPROPRIATION WATER RIGHT

INSTRUCTIONS FOR DEPARTMENT USE ONLY
Application No.

Use this form to sever or seil alf or a portion of any Date Received .18
waler right from the land to which it is appurtenant Time ‘"g AMIPM.
Use additional sheets and attach maps to clarity or sup- Received by T
plement any of the information provided. Return com- Transmittal No.
pleted form and the required $15.00 tiling fee to the Fee Received
Montana Department of Natural Resources and Con- Check No.

servation. If you need assistance, call 449-3634. Refund

S RS T P

{Ptease type or print In Ink)

A, OWNERSHIP (Water Right Owner):

1. Name(s) of Applicant(s)

Street Address. Box No., or Rural Route

City or Town State
Zip Code Phone Other Phone No.

— e

2. Name(s) of person(s) receiving the water right interest

Street Address. Box No.. Rural Route

City or Town State
Zip Code Phone __ Other Phone No.

1. [JPermitted Right (Issued by this Department) Permit No.

2 [ Certiticate of Water Right (Issued by this Department) Certificate No.

3. { Water right filed with the Clerk and Recorder of County,

Montana, as Document No. in Book/Film No. of

at Page No. . (Attach Certified Copy)

4. [ Decreed Right, Case No. ——_. Name(s) of Person(s) to whom originally decreed

Amountdecreed

5. Ciuse Right (Not recorded): Name(s} of Person{s) who first put this water to a beneficial use
Date of First Use_

E B. TYPE OF WATER RIGHT TO BE SOLD OR SEVERED (Check one and complete sppropriate bianks.)

C. ANTICIPATEDDATE OF SELLING OR SEVERING APPROPRIATION WATER RIGHT HEREIN APPLIED FOR:

e e, ————— (If availabte, please attach acopy of proposed agreement or contract.)

T e e . AT




APPENDI X H

p. 2
D. PAST USE OF WATER
1. The source of water supply (nameof stream, lake, etc. If well or spring, so indicate).
2. The amount of water used in the past has been:
Flow cfsigpm,  Volume (acre fest/year)
3. The period of diversion has been from to.
imonihiday) enibiany}
4. The period of use has been from to
nonthvday} e iy b
5. Water 1s currently diverted by means of (dam, ditch, pump, etc.)
Capacity or Size
6. Present point(s) of diversion:
__%a__ _w_ __%Section . Towmshp.__ NS Range ___ EW, _ ‘
__Ve__ v ___*aSection_____,Township ____ N/S Range _ _EW, N
7. Present ptace(s) of use:
A ‘e Section__ . Township__ NS Rang.__._BEMW. Oounty
A v. ve Section__ . Township _ __ NS Rage. ___EW. County
8. This water has been used for the following purposes:
Irrigation: Number of acres Crops grown
Stockwater: Numberand type of stock
Other (ie. industrial, municipal, recreational, etc.) ___
E. PROPOSED USE OF WATER
1. The amount of water right to be sold or severed will be:
Flow cfsigpm,  Volume (acre fost/year)
2. The period of diversion will be from to
{monthidayl A
3. The period of use will be from - to
imonthvaey) Ly
4. The water will be diverted by means of (dam, ditch, pump, etc.)
- Capacity or Size
5. Proposed point(s}) of diversion:
Ve _ __Ya_ __ Y Section_ Township NIS, Range EW, County .
U % Section . Township N/S, Range EMW, County
6. Proposed place(s} of use:
Ve ____%____% Section . Township N/S, Range €W, County
"t %_ % Section . Township_ N/S, Range EM, County

7. This water right will be used for the following purposes:
Irrigation: Number of acres Crops grown
Stockwater: Number and type of stock
Other (ie. industrial, municipal, recreational, etc.)

F. Remarks:

0. ’:L Sig (s) of person{s) severing or seiling the water right interest:
Date —
Date —

2 Signature(s) of person(s) receiving the water right interest:

Date

Date

e




APPENDIX I
=0 No. 610 appLICATION "NO-
(New 73/74)

o STATE OF MONTANA

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

TCAT FOR_RE (8]

NOTE: Pursuant to Section 89-890, RCH. 1947, only the state or any political subdivision
or agency thereof, or the United States or any agency thereof, may apply to the board to
reserve waters for existing or future beneficial uses, or to maintain a minimum flow,

level, or quality of water throughout the year or at such periods or for such length of
time as the board designates. Pursuant to Section 89-8-107, R.CM. 1947, the United
States or any agency thersof may not apply for a reservation of water in the Yellowstone
River Basin until the requirement; of Section 8%-8-105, RCM, are met.

(Please type or print in ink)

1. Nare of applicant

Mailing address

City oOr town State Zip code

Home' phone Other phone

2. Source of water supply

a tributary of —

3. Use(s) to which reserved waters will be applied

4. amount of water necessary for the reservation
(cubic feet per second and acre-feet per year)

5. Type of reservation:

A. Waers will be reserved in stream for beneficial use without any diversion.
Yes Ro

B. Reservation requires construction of a storage or diversion facility to exercise

the beneficial use. Yes No -~

6. |If a storage or diversion facrlity is necessary, the date by which reserved waters

will be applied to a beneficial use

(month and year)
7. THE APPLI CANT CERTIFIES THAT THE STATZMENTS APPEARING HEREIN ARE TO THE BEST OF HI S
KNOW.EDGE TRUE AND CORRECT.

Signature of applicant Date

(See'reverse side for special instructions.)




APPENDIX 1

.2
SPECIAL INSTRUCTIONS P N

(Section 89-890, RCM. 1947)

The applicant must establish to the satisfaction of the board: (a) the purpose of the
reservation, (b) the need for the reservation, (¢) the amount of water necessary for
the purpose of the reservation, and (d) that the reservation is in the public interest.
If the purpose of the reservation requires construction of a storage or diversion
facility, the applicant shall establish to the satisfaction of the board that there
will be progress toward completion of the facility and accomplishment of the purpose
with reasonable diligenca in accordance with an established plan.

The applicant must submit and attach with this application a detailed report showing
facts to support the rtems outlined In the previous paragragh.

A fee (refer to Form No. 613, Fee Schedule, for the correct filing fee) is required
for filing and must accompany this application before it can be processed. The
Department's costs of giving notice, holding the hearing, conducting investigations,
and making records incurred in acting upon the application to reserve water, except
the cost of salaries of the Department personnel, shall be paid by the applicant.

Please send this form when completed (attach supporting facts) and the proper filing
fee to the following address:

Department of Natural Resources and Conservation
Water Resources Division

Water Rights Bureau

32 South Ewing

Aelena, HT 59601 Phone 406/449-3634

| f you have questions or problems concerning this form, please request assistance from
the Water Rights Bureau at the above address.

' DEPARTMENT ENDORSEMENTS
{(This section is not to be filled in by Applicant)

Check when
completed Action taken
1. Received by mail over counter in Department's office by
2 Date received: Day_ ; Month ; Year ; Time
3. Recorded in: Book ; Page ; by
4. Preliminary check by : amount of fee received $
Transmittal No. . Remarks
S. Application advertised == additional information //
e
6. Hearing information: Date ; Time
Location

7. Board action

8. Remarks




APPlfNDIX J
P.

Form No. 611 RY/79

Application No.
For Department Use
OBJECTION TO APPLICATION

NOTE:
This objsction must be received by the Department 0N or before the deadline specitied In the public notice.

1

(Please type or print in ink 1f more space is needed, attach additional sheets)

Name of individual(s) or organization filing this objection
Name
Address
City State

. Zip hone

Application being objected to:  Application No.

Name of applicant

§purce of withdrawal (name of river, stream, reservoir, well, ete.)
j
) .

ate, throughout the penod durtng which the apphcant seeks 10 appropriate, if the nghts of the prior approprialors walt not
sely aftected, if the proposed means ot diversion or co are it the use of water s a

In tssued or for which water has been reserved. and if an apphcant for an appropnation o! 10.000 acre-feet per year or more
of 15 cybic teet per second or more proves by ciear and convineing evidence that the rights of peor appropriators with not be
adversely attected

if the objection concerns possible effects on your wafer right(s), complete the foilowing: (attach add#-
tional sheets it necessary)

a. Basis pf your water right(s):

7 Riled Appropriation county . Book _ Page
(] creed Right Case No _ - Person to whom decreed ___
0 Right:

Date of Fust Use
O Permit:

Numper
1 certificate:

Number

Attach photocopies of any pertinent documents as evidence of your water right{s)

b. Your source of water:
Point(s) of diversion: INaTe B fver siream weli spong e |
Va . Va _____“a Section_____ Township g'Range ‘Ew
Ya A % Section Townsmp__ﬁ_g“ﬂange_ %

Is (are)your point{s) of diversion upstream or downstream from the applicant’'s proposed point of diver-
sion? = Upstream [J Downstream

Describe your t ype and means of diversion Include. if applicable, horse power rating and capacity n

gallons per minute of pump, height and storage capacity of dams, size and capaclty of headgates. g1ze
of canals, ditches, etc




5

APPENDIX J, p.
c. Amount of water, use 1o which you have applied it, and your period of use.
. cts
[l Domestic: L gom up to _
No o nouseholds tratey M (acre-feel/ year)
From to inclusive
fmonth day) ln'\ontn day)
0O  Stock: gom  Upto
No and type (rate) Mt (acre-feet/year)
From to , inclusive
{month-day) (rmonth-day)
[J Other:
1 (Cescribe industnat municipal 21 )
cis
gpm up to
(rate) M. 13cee-feel/ year)
From to , inclusive
{month day) trmonth day)

Place of use: (Legal description lor the above uses if different than your point of diversion.}

cls

0O rrigation: ____ —_gom upto _
(raiey ML {dcre teel/yeal
From to . inclusive
imanih day} (month day}

Place of Use: Enter the Section, Township and Range numbers. the number of acres irrigated In the ap-
propriate quarter-section, total number of acres and the type of crop grown.

EXAMPLE:
Sec. Twp. Rge. NE% NW v SWw SE% Totais Crop(s)
10 18N 3E 15 4 19 alfalfa
Sec Twp Rge NEY NW Ve SWYa SEva Totals Crop(s)

Total number of acres irngated

Method of krrigation Sprinkler Waterspread Graded Border

Contour Ditch Other. specity — -
Attach map or sketch showing location of stream. your point of diversion. place of use and ditches,
dams, etc.

Objector would agree to the 1ssuance of the permit under the following condttions {State any conditions,
modifications Or criteria wmich would alter your position concerning this objection )

NOTICE: THIS OBJECTION MUST BE RECEIVED BY THE DEPARTMENT ON OR BEFORE
DEADLINE SPECIFIED IN THE PUBLIC NOTICE.

SIGNATURE OF OBJECTOR(S) _. DATE

Name and address of the individuai preparing this form, if different from the objector:

Name (type or print)
Street or Box No.
City

Phone

State Zip

MONTANA DEPARTMENT OF NATURAL RESOURCES & GGHSE'VATIDNDNM
IR BOUTHEWING HELEMNA, MONTANA 59601  ass-3e3a
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Form No. 612 R10/75
Certified No,

NOTICE AND STATEMENT CF OPINION
STATE CF MONTANA

Department of Natural Resources and Conservation

Your Application for Beneficial Water Use Permit No.

will be __ denied
__approved in modified form

— approved upon terms, conditions, or limitations specified

as follows:

for the following reasons:

Br AN OPINION OF THE DEPARTMENT IS ENTITLED TO A HEARING BEFORE THE DEPARTMENT.
A REOUEST FCR A HEARING MUST BE MADE WITHIN THIRTY (30) DAYS AFTER THIS NOTICE

NOTICE: SECTION 89-884(2), RCM. 1947, PROVIDES THAT A PERSON AGGRIEVED '
IS MAILED. THE SPECIFIED ACTION WILL BE TAKEN UNLESS A HEARING IS REQUESTED.

Chief. Water Rights Bureau Date

R R R R 3 2 A TR g d o R e L AR s R st ek I I e r T2

I __do, __ do not request a hearing.

S1gned

Date
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Form No 613 R4/80

FEE SCHEDULE FOR THE APPROPRIATION OF WATER IN MONTANA

FORM 602 Notice of Completion of Groundwater Development (yielding less than 100 gallons per
minute and ocutside the boundaries of a controlled groundwater area): Flat rate of $5

FORM 600 Application for Beneficial Water Use Permit: Fee charge based on following rate schedule:

0 . less than 5 acre-feet per year
5 . lessthan 25 acre-feet per year. ...
25 . less than 50 acre-feet per year..... 20
50 . less than 100 acre-feet per year.. . .
100 . less than 250 acre-feetper year.... 40

. less than 500 acre-feet per year.... 50
500 - less than 1,000 acre-feet per year.. 60

1,000 - less than 50,000 acre-feet per year. 60 for the first 1,000 acre-feet per year, plus
$10 for each additional 1,000 acre-feet per
year or portion thereof over 1,000

50.000 or more acre-feet per year 550 plus $5 for each additional 1,000 acre-feet
per year or portion thereof over 50,000

FORM 608 Application for Change of Appropriation Water Right: Flat rate of $15
FORM 8608 Application to Sever or Sell Appropriatlon Water Right: Flat rate of $15

FORM 610 Application for Reservation of Water: Flat rate of $100, plus Department costs of giving
notice, holding the hearing, conducting investigations, and making records, as required by
Section 85-2-316 MCA.

SPECIAL FEES:

Microfilm, Reader-Printer copies 25' per sheet
Photostatcc copy, letter size. 10' per sheet
legal size 15' per sheet
Reproduction of maps 25* per square foot
Minimum blueprint charge (applies only
when made outside the office)

NO FEES FOR FILING THE FOLLOWING FORMS:

Well Log Report

Declaration of Existing Water Rights

Application for Extension of Time

Notice of Transfer of Appropriation Water Right
Objection to Application

Notification of Temporary Emergency Appropriation
Completion Report of Water Development

APONTANA DEPARTMENT OF NATURAL RESOURCES & CONSERVATIONDNRG
B SOUTH EWING HELENA, MONTANA 89601 ALD-BERE
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Form No. 616 R11/79 [E6) §

NOTICE OF ACTION ON APPLICATION FOR EXTENSION OF TIME

Name of Permittee(s):

B Address:

City: State: —_ Zip: '
Description of (Provisional, Interim) Permit #
Point of Diversion Ya Va Ya,Sec. T N/§,R EW

B Intended Place of Use

The request for additional time to perfect (Provisional. Interim) Permit has been:

[0 approved.
[0 moditied.
; O denied.

O The Appropriation shall be perfected on or before , and a Form 617, Notice
: of Completion of Water Development, shall be filed on or before :
D The terms of this Interim Permit shall be complied with on or before <
Field Manager Date
Wates Resources Division g
g ¢¢: Records "
1 File i

MONTANA DEPARTMENY OF NATURAL RESOURCES & cons:nvnrmADNRc
BN SOUTH KWING HELENA, MONYTANA 69801 BEF-FCBG




APPENDI X N

Form No. 617 R4/80 Permit No.

NOTICE OF COMPLETION OF WATER DEVELOPMENT

This form must be filed by the permitholder on all completed water developments.

The diversion and distribution works for this appropriation must have been completed and water applied
to beneficial use on or before 19 , as specified in the permit or within
any authorized extension of time. This Notice of Completion of Water Development, Form 617, shall be
filed on or before 1 9

(Please type or print in ink)

1) (We)
Address

City State Zip
Home Phone No. Other Phone No.

attest that the water development has been completed and water put to beneficial use. If the development
was not fully developed as specified within the terms, conditions, orders, and limitations of Permit No.
, give details of the appropriation as actually developed.

Signature:

Signature:

Signature:

Subscribed and sworn before me, this, day of

Notary Public for the State of Montana

Residing at

My Commission expires

Send completed form to:

AMONTANA DEPARTMENT OF NATURAL RESOURCES & causznvnrlm\nm
HELENA, MONTANA BSSO1 A449-3634

NO FILING FEE REQUIRED
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Form No 618 R&/79
Permit No.

NOTICE OF COMPLETION OF
CHANGE OF APPROPRIATION OF WATER RIGHT

This form must be filed by the applicant for each change In the place of use, point of diversion, purpose of
use andior place of storage of an appropriation water right, authorized by this Department, within 80 days
after completion.

(Please type or print in ink)

) (We)
Address

City State Zip
Home Phone No. Other Phone No.

hereby attest that the change{s) authorized on under Application
No. (has) (have) been completed on , 19 In
accordance with the terms and subject to the conditions as authorized.

If the above-referenced Change of Appropriation Water Right was completed other than authorized, give
details below:

Signature:

Signature:

Signature:

Subscribed and sworn before me, this day of

Notary Public for the State of Montana

Residing at

My Commission expires

Send complated form to.

MONTANA DEPARTMENT OF NATURAL RESOURCES & CONSERVATIOND”m
IR BOUTH EWING HELENA, MONTANA BOSO01 SALAD-DERS

NO FILING FEE REQUIRED




Form No 620 Rg/79
Application for Change No

AUTHORIZATION TO CHANGE APPROPRIATION WATER RIGHT

Pursuant to Section 85-2-402-MCA, the Department of Natural Resources and Conservation, through the
office of the Administrator of the Water Resources Division, hereby authorizes the Change of Appropria-
tion Water Right submitted by — - .

The appropriation water right Is

The source and point(s} of diversion{s) are

The purpose(s) and place(s) of use(s) are for

The Department hereby authorizes the change of the above-referenced water right as follows:

The diversion and distribution works lor the above-referenced appropriation and for the change autho-
rized shail be completed, and water shall be applied to beneficial use as specified above, on or before

or within any authorized extension of time. The Notice of Completion of Change
of Appropriation Water Right, Form No. 618, shall be filed on or before

This authorization is subject to the following limitations, terms, conditions, and restrictions:

NOTICE:  Faiure lo cemply with any of the terms and conditions herein mey result in the loss o the permitted right o the
Autherizatien [0 Change hereby granted.

Water Resources Drviston Dele Witness
BIONTANA DEPARTMENT OF NATURAL RESOURCES & CONSERVATIONDm
BR SOUTH EWING HELENA, MONTANA 59801 aqa9-3834

i ceams
(For County Use Only)

STATE GF MONTANA
'SS

County of )
Filed for record this _ o day of
19 at T - T 777 and Recorded n
of the Records of County Stale of Montana
By I

Deputy Clerk and Recorder
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Form No. 76-S R2/80
STATEMENT OF CLAIM
FOR EXISTING WATER RIGHTS
STOCK WATER
For the Water Qurts of the State of Montana
1. Owner of Water Right / !
Co-Owner or Other Lasi First Middle tmtiat
tnterest Owner / !
Last First Middie imtial
Address
City State Zip Code
Home PhoneNo Business PhoneNo.___
2. Person pleting form / !
Last First Middle Initial
Address
City State Zip Code
HomePhoneNo Business PhoneNo
3. Uu: D Stock water
4. Source of Water: (Check Only One)
O Spring Name
O wen Name
[0 stream Name Tributary of
O Lake Name Stream
Tributary of
O Reservoir Name Stream
Tributary of
5. Point of Diversion: County
Ya Va Ya, Section , T N/S, R EwW
Lot , Block , Subdivision
8. Means of Diversion, if applicable
O Pump gallons per day
I Gravity Flow gallons per day
[0 pirect gations per day
J oOther: Explain gallons per day
7. Total number of livestock served:
Type [l cattle
O e horses
D Trumber) sheep
O - goats
d o other, explain
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8.

10

11.

12,

13.

14.

15.

Place ot use: County _
Lot Block - Y4 Section T NIS EIW
Lot Biock e 4 __ _ _v. Section LT NS R Bw
Lot Black B [ 4 o Section_ T N/IS R__ Ew
Lot Block ve  Section . T___ __ NS, R W
Lot Block s Secton T N/S, R E/W
Subdivision e —
cubic feet per second
. Flow rate claimed: | gallons per minute
[T miners inches
Volume claimed i __ acre feet per year
Period(s) ot use: i Lt i
Month Day Moatn Day
Check one: [ Decreed Water Right
Filed Appropriation Right B e L D
J use water Right
Attach copies of the Decree. Record of Fling or Proof of Use Right

Attach copies of aerial photographs. US Geological Survey maps or such other documents necessary to
show point of dtverston place of use, place of storage and conveyance facilities

Notarized Statement signed by claimant.

STATEOF MONTANA )
:ss.
County of Rl

... havtng been duly sworn, depose and say that I,
being of legal age and betng the claimant of this claim of existing water rtght, and the person whose name

15 signed to it as the claimant, know the contents of thts claim and that the matters and things stated there
are true and correct.

Subscribed and sworn before me, this_~~ . day of 19

Nofary Pyphc for the Slate of Montara

Residing at

My Commtssion expires
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Form No. 76-D R2/80

STATEMENT OF CLAIM
FOR EXISTING WATER RIGHTS

DOMESTIC

For the Water Courts of the State of Montana

1 Owner of Water Right 1 1
Last First Middle Initial
Co-Owner or Other
interest Owner i | I
Last Fiest Middie Initial
Address,
City State. Zip Code.
Home Phone No. Business Phone No.
2 Person pleting form 1 {
Last First Middie initiat
Address,
City State. Zip Code.
Home Phone No. Business Phone No.
3 Uw: D Domestic
4. Source of Water: (Check Qnly One)
0 Spring Name
D Well Name
D Stream Name Tributary of
D Lake Name Stream
Tributary of
[J Reservoir Name Stream
Tributary of
5. Point of Diversion: County
Ve Ya %, Section T N/S, R E/W
Lot , Block , Subdivision ____ e
6. Means of Diversion:
D Pump Capacity. apm

D Gravity flow
0 other. Explain

7. Piace of Uw and acres lrrigated. County.

acres, Vs Ya v, Section T NIS, R EwW

Lot , Block , Subdivision

8. Number of persons served
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10.

11.

12.

13.

14.

15.

{J cubic feet per second

. Flow mte claimed: ] gallons per minute
{3 miners inches
Volume claimed acre-feet per year
Period(s) of use: I to |
Month Day Month Gay
Check one: D Decreed Water Right Priority date or date of first use
O Filed Appropriation Right / / /
; Hour Month Day Year
D Use Water Right
Attach copies of the Decree. Record of Filing or Proof of Use Right

Attach copies of aerial photographs, US Geological Survey maps or such other documents necessary to
show point of diversion, place of use, place of storage, and conveyance facilities

Notarized Statement signed by claimant.
STATEOF MONTANA )

ss
County of )

1, , having been duly sworn, depose and say that |
being of legal age and being the claimant of this claim of existing water right, and the person whose name
1s signed to it as the claimant, know the contents of this claim and that the matters and things stated there
are true and correct

Subscribed and sworn to before me, this day of . 19

Notary Pubic for the Stale of Montana

Residing at

My Commission expires
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Form No 781 R280

STATEMENT OF CLAIM
FOR EXISTING WATER RIGHTS

IRRIGATION

For the Water Courts of the State of Montana

1. Owner of Water Right / /
Last Fust Migdie a3l
Co-Owner or Other ” " e i
Interest Owner 1 |
Last First Muddle Initial
Address
City . State L Zip Code
Home Phone No, Business Phdne No.
2. Person completing form [ — |
Last First Middle Imtaf
Address
City State — ZipCode
Home Phone No. Business Phone No.

3. Name otditch, creek or river o o
Use: I ftrrigation
4. Method of Irrigation Use: O Sprinkler I Furrow ! Flood

5. Source of Water: (Check Only One)

D Spring Name N
I well Name
O stream Name o Tributary of
O Lake Name —— Stream .
Tributary of .
I Reservoir Name Stream ____ R
Trbuwtaryof N S
6. Point of Diversion: County ~
Ya Ya Ya, Section LT N/S, R EW
Lot , Block ,Subdivision -
7. Means of Diversion:
0 Pump Capacity gpm

] Headgate and ditch or pipe
[J Fiood and dike

8. Means of Conveyance:
Ditch

Pipeline

0Doo

Other: Explain
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9.

10.

11.

12.

13.

14.

15.

16.

Place of use and acres irrigated. County
acres. Lot. Block. Va Ya Y%, Section . T N/S, R w
acres, tot, ___ Bilock, Ve Ya e, Section T NiS, R E/W
acres. Lot. Block. Ya va, Section LT NIS, R EW
acres. Lot. Block. KK Va Ve, Section_____, T NIS R EW
____ __acres. Lot, Block, Ya Ya a, Section . T N/S, R EwW
Total acres. Subdivision

] cubic feet per second
Flow rate claimed: O gallons per minute
[ miner's inches

Volume claimed: acre-feet per year
Period{s) of use: I to !
Month Day T Month Day
Check one: [1 Decreed Water Right Priority date or date of first use
D Filed Appropriation Right 1 1
R Hour Month Day Year
D Use Water Right
Attach copies of the Decree, Record of Filing or Proof of Use Right

Attach copies of aerial photographs, U.S. Geological Survey maps or such other documents necessary to
show point of diversion, place of use, place of storage, and conveyance facilities.

Notarized Statement signed by claimant.
STATEOF MONTANA )

:sS.
County of )

I, , having been duly sworn, depose and say that I.
being of legal age and being the claimant of this claim of existing water right, and the person whose name
is signed to it as the claimant, know the contents of this claim and the matters and things stated there are
true and correct.

Subscribed and sworn before me, this day of 19

Notary Public tor the State of MorEra.

Residing at

My Commission expires




APPENDI X U, p. 1
Form No. 76-0 R2/80
STATEMENT OF CLAIM
FOR EXISTING WATER RIGHTS
For the Water Courts of the State of Montana
1. Owner of Water Right / !
Last First Middie inihat
Co-Owner or Other
Interest Owner [ ! /
Last furst Middie Initial
Address
City State Zip Code
Home Phone No. Business Phone No._
2. Person completing form . i /
Last First Muddle (tiat
Address _
City State Zip Code
Home Phone No. Business Phone No.
3. Use: (Check Only One)
FR [J Fish Raceways ce{J Geothermal wn(l Mining
Fw(J Fish & Wildlife nv(J Navigation pG (] Power Genetation
cmJ Commercial FP(J) Fire Protection rC [J Recreation
w (3 industrial as3 Agricultural Spraying ot [J Other
mcl Municipal or3 Oil Well Flooding Explain
4. Source of Water: (Check Only One)
[} spring Name __
(1 well Name
" Stream Name o ___ Tributary of
{1 take Name Stream
Tributary of — —
i_l Reservoir Name Stream
Tributary of
5. Point of Diversion: County
- Va A Y4, Section T N/S, R EW
Lot Block , Subdivision
6. Means of Diversion: Z well
[J Pump Capacity gpm
[ Headgate with ditch or pipeline
{77 Instream use
[ Other Explain
7. Means of Conveyance: [ Ditch 3 Instream
1 Pipeline 3 Other:
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10.

11.

12.

13.

14.

15.

Place of Usas: County

D Instream D City or Town O other: Explain
Lot, Block. 1 va va, Section T NIS. R EW
Lot, Block. Y Y% va, Section . T NIS, R E/W
Lot, Block. Y Va ‘A Section .Y N/S, R EW
tot, Block, va va Ya, Section LT N/S, R EW
Lot, Block, Y Y v, Section__ T N/S, R EW
Subdivision

O cubic feet per second

. Flow rate claimed: [1 gallons per minute

O miner's inches

Volume claimed: - acre-feet per year
Period(s) of use: / to /
Month Day Month Day
Check one: D Decreed Water Right Priority date or date of first use

D Filed Appropriation Right
Hour Month Day Year

D Use Water Right
Attach copies of the Decree. Record of Filing or Proof of Use Right,
Attach copies of aerial photographs. U.S. Geological Survey maps or such other documents necessary to
show point of diversion, place of use, place of storage, and conveyance facilities.
Notarized Statement signed by claimant.
STATE OF MONTANA )

ss
County of )

I, , having been duly sworn, depose and say that I,
being of legal age and being the claimant of this cla|m of existing water right, and the person whose name
is signed to it as the claimant, know the contents of this claim and the matters and things stated there are
true and correct.

Subscribed and sworn before me, this day of 19

Notary Public for the State of Montana

Residing at

My Commission expires
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IN THE SUPREME COURT OF THE STATE OF MONTANA

No. 14833

IN THE MATTER OF THE PETITION
OF THE STATE OF MONTANA FOR
AN ORDER REQUIRING THE FILING
OF STATEMENTS OF CLAIM TO THE
USE OF WATER | N MONTANA.

WATER RIGHTS ORDER

PER CURIAM:

A petition having been filed by the Attorney General
of the State of Montana pursuant to Chapter 697, Laws of
1979, requesting, among other things, that this Court issue
an order as provided therein within 10 days of the filing of
his petition,

IT IS NON ORDERED as follows pursuant to section
16, Chapter 697, Laws of 1979:

FAILURE TO FILE A CLAIM AS REQUIRED BY LAW 4ILL RESULT IH A
CONCLUSIVE PRESUMPTION THAT THE WATER RIGHT OR CLAIMED WATER RIGHT HAS
BEEN ASANDONED. This order is notice of commencement of procedures
for the general adjudication of existing rights to the use
of water and of the requirement to file a claim for certain
existing rights to the use of water. Every person, including
but not limited to an individual, partnership. association,
public or private corpforation, city or other municipality,
county, state agency or the state of Montana, and federal
agency of the United States of America on its own behalf or
as trustee for any Indian or Indian tribe, asserting a claim
to an existing right to the use of uater arising prior to
July 1, 1973, is ordered to file a statement of claim to
that right with the Department of latural Resources and
Conservation of the State of Montana no later than January

1, 1982. Claims for stock and indiviiual as opposed to

s I o=
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municipal domestic uses based upon instream flow or groundwater
sources are exempt from this requiremt; however. claims for
such uses may be voluntarily filed. Claims filed with the
department in the Powder River Basin in a declaration filed
pursuant to the order of the Department of Natural Resources
and Conservation or a district court issued pursuant to
sections 8 and 9 of Chapter 452. Laws of 1973, or under
sections 3 and 4 of Chapter 485, Laws of 1975, are also
exempt.

For further information, contact the Department of
Natural Resources and Conservation. Helena. Montana, for a
copy of the law and an explanation of it.

DATED this 8th day of June. 1979.

/s/ Frank 1. Haswell
Chief Justice

__/s/ John C. Sheehy

/s/ John _Conway Harrison

/s/ Daniel J. Shea

__[/s/ Gene B. Daly
Justices

.7 -

Rt
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I¥ THE WATER COURTS OF THE STATE OF MONTANA, IN AND
FOR ALL or THE DIVI SIONS, UPPER MISSOURI, LOWER M SSOR ,

CLARK FORK, AND YELLOWSTONE

B

IN RE THZ MATTER OF }

CHECKING OF CiAIX FORMS BY THE )
DEFARTMENT FOR REGULARI TY, :xD
FURTHER THE MATTER OF DISTRI~ )
BUTICN OF CLAIM PORMS RECLI VED.

9QZDER

All of tho Water Judges and Rhestt C fHurless and
Laurence siroky, of tlie Departmeat, having discussed the pro-
cedure 3 tO £ollow tO comply with the mandate of $B 76, Chaptc:

-
li

, Az to t.e checkin; of re¢.larity of clainms,

CACERED, that all claims received Lv the Department
Will e checked on the followin; items: sijrature, notarization,
a'l :lanks conpleted approvriatcly, Proger fie attacoed, xaru
attazhed, copies of filincs atteched, prooi of use right fnfor=-
iration attached, proof of decrecd right 1i no fee is attached.
If the claim form 13 inconplere, an atteapt rill be nace 10 ;| ave
211 the itens on ti ¢ form coupleted. The Doy artment will
attenpt to lL.ave claim‘ant sukalt an amended claim forn.

ORPZRED, that after such check for regularity, the

clai~ forms will be “icrofilmed, and tae nicrzfila copy wWill e
. .ut to the Cerk of Court®s office in cari county ir each
water uivision and to tne water rights fiold offices. The
oricin.l clains will be sent to the Claak cf Court's office i-
cac: ccunty of eag'. water division to se Ziled and held under
e control and direction of the respective water judges.
ORDERLD, that the iurcrnatijon or. the statement Of tha

clain forns as to raze, pint of diversion, place Of use, and

strean ox kasin will be computerized t0o furnish reports to the
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W, W. LESSLEY
Chief Water Judge
.
;c¢¢ '™M4& Bonorable Mike Qrealey
, 'Attorney Gmneral
i ¥ sCapitol Batlding
.7 Helena, _$‘49601 ’
¥ V. water Juﬁqe .
i ri RiV-k asin -
4 7,
»ning thox: M. ﬂoltn&w hwater Judge &
. Clark: Tork Pives Basin o
doln County erfhouse _ ] PR
hby, uT 5991.3 EA
‘Hob. Diane G. Bars, Water Judge
~rYellowvctone RLVY Baain :

Yellowstoae -
‘Billings,

% 5
er is concurred in by the Later Judgel,

" DRTED this Sth dey of November, 1379.

uT * £9101

o! thht'. that g, apyroprittion

Thozas, and Pobert M. liolter.s:,

ty \.rthou.e' o |

Laurcnce 84roky, Chief f !
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IN THE WATER COURTS OF THE STATE OF MONTAMNA, INM AND
POR ALL OF TUE DIVISICRS, UPPLR MILSOURI, LOWLR MISSOURI,
CLARK PORK, AND YELLOWSTONG

certified by Abstractors instesad of Clerks of Court hss puen
presented to this Bench by Carl pavis®s |etter of may 30, 1980
which is attached and masde a part Of thie Orcer. After consul-
tation with Rhett Burless, Adjudication vrogram Manager Of the
Watexr Right Bureau of the D.partment Of Natural Resources and
Consacvation and With wy fallow water rights Jucges, w: have

agrceo thst such precedurs is scceptablae.

The cuestion of the Piling of Abstract of pecrces

We particularly find this true bscsusc of the mor:z
liberal view Of the Montans Rules of Evidence ané with section

37-52-401, M.C.A.

"Any abstract of title to real sstatc certifiad

to k¢ true and cOrrect by any sbstracter holding

a2 valid snd subsisting certificate Of authority

trem tho board, as harcin provided. shall be )

received by the courts Of this state as prima facie

evidence its comtents under gach rules as to
procedurw as such courts may promulgats.”

W< requiry that Carl Lavis Or any others usc gumaed
address  lubils fOr laformstion where duplication Of effort
is a prebles, 2. pepartment iS willing to provide these
)
labels for a minimal coot fOr handling the problem, and we
have attached a copy of the proposed claim.

I? 13 OGRBERRED, that photocopies Of pertinent abstract
provisions with a certificetion Of tho abstracter as tO its
acceptability in place of ' Clerk Of Court's raking a cextifiof
copy of the pertinest portiom Of cach decrve be allowsd,

IT IS PORTHER orDERZD, that photostatic copies Of
claime, used instead Of the actual color keyed forms be adjusted

tO the record system comsisting Of microfilming, computerization

-1a
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and safe storage for the use of gummed address labels for
information.

This Order is concurred by Judge Bernard W. Thomas,
Judge Robert M. Halter, and Judge Jack D. Shanstrom, Wzter
Judges of the respcctive divisiorns of the State of Hontdna

"ATED this 24th day of June) /790,

w. W. LESSLEY, Chief Water Judge

<C The Honorable Frank 1. Haswell
Chief Justice of the Supreme Court
State Capitol
Helena, MT 59601

The Honcrable Bernard W. Thomas
Water Judge

Lower Missouri River Basin
Blaine County courthouse
Chinook, MT 59523

Hon. Robert M. Holter, Water Judge
Clark Fork River Basin

Lincoln County courthouse

Libby, MT 59923

Bon. Jack D. Shanstrom, Water Judge
Yellowstone Division, Park County Courthouse
Livingston, Mcntana 59047

Laurence Siroky, Chief
Water Rights Bureau
32 South Ewing

Helena, ™T 59601

Rhett C. Hurless
Adjudication Program Manzaor
water Rights Bureau

32 South Ewing

Helena, Montana 59601

vWes Gibbs
Information Officer
Water Right8 Bureau
32 South Ewing
Belena, MT 59601

John Scully, Esq.

Morrow, Sedivy, Olson & 3cully
P. O. Bax 1168

Boxeman, Montana 59715

-2-
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IN THE WATER COURTS OF THE STATC CF MONTANA, Id LUD

FOR ALL OF THE DIVISIONS, UPPER MISSOURI, LOW

AR MISSHOURT,

CLARK FOR:, AND YLLLOWSTONE

IN RE THE MATTER OF

JUNE 24, 1985, R FILING COF

)
)
AMENDMENT OF WATLR ORDER CiTED )
)
ABSTRACTS O LLCRLLS )

The order Of the watcr Courts coted June 24, 1939,
is arrended by delcting the last pavegrarh on Page 1, which
paragraph rcads:

"IT IS 'URTHUR CORDIRCD, that nhotostatic

copics of claims used instead £ the actual

color heved forms be adjusted to the record

syctem consisting of ricrofilminag, comeutor=

izavien, and safe storagy For the uce of

gqummed oddress labels for information.”

ORDCRCII, that the following varagraph will be

substituted for tne deletcd paragraph:

"TTOTS TURTHUR OWDERTD, that t hotocopics of
pertivent abstracls or the pertinent vortion
of each decroe be allowed as accoptabile in
place of the Clerk of Court's moking & cor-
tificd cong."”

This amendment is tonrurrcc! in by thr Water Judgoes,
Jack D. Shanstrom, Bernard V1, Thomas, and Robert El. llolter.

DATED this l4th day of July, 1380.

)

W. V. LESSLEY V/ e
Chicf Water Judce

cc: Hon., Frank |. Haswel)
Ifon. Robert 11_ ilolter

)

o
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IN THE WATER OOURTS OF ME STATE OF MONTANA, |N AND
FCR ALL OF THE DIVISIONS, UPPER MISSOURI. LOMR MISSOURI,

AARK FORK, AND YHLOWSTONE

ORDER

To clarify and to avoid confusion of the original"’

Order and amendments, the Order of the Water Courts of June 24,
1980, is amended by adding the following paragraph after the
paragraph on Page 1, which begins "IT IS ORDERED that photo-
cppics of pertinent abstract provisions....":

"IT 1S FURTHER CRDERED that photostatic
copies of claims not be used. Instead the
actual color-keyed claim forms will be used
to simplify the record system consisting of
microfilming, c~mputerization, and safe
storage. The use of gummed address labels
is approved, and those labels will be pro-
vided by the Department upon request of
claimants for a minimal charge.

This Order is concurred in by Judge Bernard W. Thomas,
Judge Robert M. Holter, and Judge Jack D. Shanstrom, Water

~Judges of the respective divisions of the state of Montana.

DATED this 6th day of August, 1980.

W. W, LESSLEY
Chief Water Judge

cc: The Honorable Frank 1. Haswell
The Honorable Eernard W. Thomas
The Honorable Robert M. Holter
The Honorable Jack D. Shanstrom
Laurence Siroky
Rhett C. Hurless
wes Cibbs
John Scully
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IN THE WATER COURTS OF THE STATE OF !NMONTANA,
IN AXND FOR ALL OF THC DIVISIONS, UPPER !ISSOURI, LOULR I1ISSOURI,

CLARK FCRK, AND YELLOMWSTONE

Section 85-2-214 (2) MCA, 1979, provides:
"The Water Judge can make any orders necessary to insure
timely and accurate compliance with the claim filing nrocedure.”

It has corne to the attention of the undcrsioncd
that certain clainants have failed to specifically provide
information necessary to know as to source, voint of diversicn,
place Of use, and in sone instances priority of right. In
order to protect their water rights and insure timelv and
accurate compliance with the claim filing procedure;

IT IS ORDCRCD that the attached letter should
be sent to those claimants who arc failing to cive accurate
information.

IT IS ORDERED that a copy of this order be
posted in all adjudication field of fices.

DATED this 11th dav of !arch,

/
li. ¥. LCSSLEY, cuim//uater Judge ¥
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MONTANA WATER COURTS

STATE OF MLH

March 11, 1981

Dear Water Right Claimant:

In order to expedite the processing
of your water right claim, it IS necessary that
you provide information to the Department of
Natural Resources regarding that water right,
and 1N particular the source, point of diversion,

PO B AN and place of use. |If you fail to specifically
Likingyeh MBI provide that information, your claim will be
2 delayed and it will be necessary for the Water

& Courts to personally field investigate that

. particular claim to insure accuracy. Hopefully
i with accurate and complete information many of
those subsequent field investigations will be
eliminated.

In any case in order to protect
your water right, please submit the required
information to #he Department of Natural Resources
immediately.

h
E Sincerely,
|

W. W. LESSLEY
Chief Water Judg

[ et

“.. lo expedite and faciitate the adjudication of existing water righits
Cn 697 L 1979
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PER CURLAM:

Pursuant to the power placed in tnis Court by section
3-i-103, MCA, the Court in censultation with the Water Judges of
the State of Morntana adopts the following rules for the filing of
objections to Preliminary Decrees issued by the Water Courts pur-
suant to section 85-2-233, MCA.

" G003 CAUSE" ror THE FILING COF
OBJECTIONS TO THE PRELIMINARY DECREE

A person named in the Preliminary Decree or other persons
for good cause shown, may object to the Preliminary Decree and
request a hearing tef»re the Water Courts of the State of
Montana. For puraoses of f£iling an objection "good cause shown"
shall include:

{1y A showing that one has a substantial reason for
objecting, which means that the party has an interest that has
been affected by the Preliminary Decree, and that the objection
is made in good faith, is not arbitrary, irrational, unreasonable
or irrelevant in respect to the party objecting.

PROCEDURE FOR CBTAINING EXTENSION
OF TIME FOR FILING 0BJECTIONS

{1) An extansion of the period for filing objections not
to exceed ninety (90) days may be granted by the Water Judge for
good cause shown. Application for extension shall be filed, in
writing, with the Water Court, within the ninety (90) days as
provided above. The application shall contain the following
information in the sequence listed herein and shall be typed on
8lu" x 11" white paper:

(a) Name, phone number, and address of
party requesting extension;

(b} A statement of the party's rights
or interest that could be adversely
affected;

(c) A precise statement of the reasons
why the objection could not be
completed within the ninety (90)
days prescribed above.

(2} For purposes of requesting an extonslon Eor the
objectinn werind, "good cause shown" shall include:

(a) A precise statement of the party's
rights or interest that could be
adversely afEected; and

{b}y A showing of one of the following:

1. newly discovered facts or evi-
dence giving rise to the objection
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AnLcn 433 not discoverable by due
d:lijence and the development of
tnan 2vidance will necessitiate

ror2 zhan the remalning time allow-
A1 tor abiecrloans;

[ any other reason where failure to
axtaad the nineaty (90) day objec-
tion onciad wouid result in an
injustice.

PROCEDURE DR FILING OBJECTIONS TO PRELIMINARY DECREE

{l) The conjection shall be entitled:

IN THE WATER COCRTS OF TYE STATE OF MONTANA

APPROPRIATE BASTN AND DIVISION

* & Kk & X k X k Kk *

IN THE MATTER OF THE ADJUDICATION )
OF THE EXISTING RIGHTS IM THE USE )
OF ALL ThZ WwATER, BOTH SURFACE ) NOTICE OF THE OBJECTION
AND UNDERGROUND, WITHIN THE ) TO THE
DRAINAGE AREA, } PRELIMINARY DECREZ.
)
)
)

INCLUDING ALL TRIBUTARIES OF THE
RIVER I
CQUNTIES, MONTANA.

* Kk k Kk Kk k Kk Kk Kk K 5
(2) The objection shall contain:

(a) Yame, address, and phone number of party
objecting;

(b) AIl pertinent information on the right or
rights as found in the Decree to which the
party objects in the following sequence:

i. page number of decree

ii. claim number or declaration number
iii. priority date

iv. purpose of right

v. place of use

vi. acres irrigated
vii. source of right
viii. point of diversion

iw. means of diversion

X. period of use

{c) A precise statement of any of the above
findings to which the objector disagrees,
including a statement of what the objector
contends those findings should be;

(d3) A precise statement of any other findings
and conclusions with which the objector
disagrzes citing the findings number,
conclusions number, and page on which they
are Eound;

N {=¢) A statement of the specific grounds and
evidence on which the objection iS based;

{£) Wame, address, and phone numbers of the
claimant's personal representative or
attorney, if any;

{3) <Copies of any maps, photos, reports, etc.
to ce used 3s evidence to support the
cLrectniin.
Y 2ule

L,

, water Courts of Montana.)

-2 -
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These ruyies 1r: promuljyted and dopted for use in the
Water Courts pursiant %) section 3-7-103, YCA, [t IS rna inten-
E103 oI The JourT t> tide the rule effactive ON the 3w day O
Aoril, 12281, and = 13 3 apoly to all onjactions filed in the
Watac Udurt on or 1Itr £lat jate.,

In order that wembers of this bench and bar may have an
oprortinlty %o tamiliirize themsalves with the rule,

IT IS URDERED tnat a copy of this Order be publisher] in
The Montana Lawyer published by the State Bar of ontana, '

DATED tiii lE)L_day of April, 1981

Py / =
Justices
/
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IN THE WATER COURTS OF THE STATE OF MONTANA
YELLCVSTONE DIVISION = FOMDER RIVER BASIN
FedkrR kR kR
IN THE HATTER OF THE ADJUDICATION
OF THE EXISTING RIGHTS TO THE USE

)
)
OF ALL THE WATER, BOTH SURFACE )
AND UNDERGROUND, WITHIN THE FOMDER ) PRELIMINARY DECREE
RIVER DRAINAGE AREA, INCLUDING ALL )
TRIBUTARIES OF THE POWDER RIVER IN )
CARTER, CUSTER, FALLON, PRAIRIE, AND )
PCVDER RIVER COUNTIES, MONTANA. )

K hkdhddid

After having reviewed the Water Master's report of existing
rights in the Povder River drainage, the Court finds that the report meets
the requirements for the preliminary decree set forth in 85-2-231(1),

M.CA. 1978. The Court being satisfied vith the Findings of Fact and
Conclusions of Law contained in the report, hereby

ORDERS that the Water Master's report (attached herein) and the

abstracts of the individual water rights in the Povder River Basin (attached

herein) be adopted as the preliminary decree for the Powder River Basin

pursuant to Section 85-~2-231(3), MCA. 1978.

CRIGINAL SGHED e
DATED this 7 day of May, 1981. 900 A g .

JACK D SHANSTROM
Water Judge
Yellowstone Division

E
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I'N THE WATER COURTS OF THE STATE CF MONTANA

YELLOWSTONE DIVISION = FOMER RIVER BASN

*hhkkkihhk

I'N THE MATTER (F THE ADJUDICATION
CF TRE EXISTING RIGHTS TO WE UE
OF ALL THE WATER BOH SURFACE A\D
UNDERGROUND, WITHIN THE POWDER

)
)
) REFORT COF THE WATER MASTER
)

RIVER DRAINAGE AREA INCLUDING ALL )
)
)
)

O THE FOMDER RIVER BASN

TRIBUTARIES F THE FOMDER RNER I N
CARTER CUSTER FALLON, PRAIRIE A\D
POWDER RIVER COUNTIES, MONTANA.

ke dedede ko ddok ok

Pursuant to Section 3-7-311(2), HCA. 1978. this report is
submitted to the Honorable Jack Shanstrom, Water Judge of the Yellovstone
Division of the Water Courts of the State of Montana, by Leanne Schraudner,
Water Master for the Pwder River Basin.

This report is based on the declarations of existing vater
rights filed in the Powder River Basin, the data submitted to the Water
Courts by the Department of Natural Resources and Conservation (hereinafter
referred to as Department) and any additional data obtained by the Water
Courts pursuant to Section 85-2-231, HCA. 1978. This report includes a
statement of general Findings of Fact and Conclusions of Law for the
Pwder River Basin followed by an abstract of the Uater Master's recoumendation
for disposition of each declaration filed in the Pwder River Bash. The
general Findings outline the procedures and guidelines utilized by the
Water Maater to cme to the Findings and Conclusiorm found in the abstract.
Those Findings and Conclusiorm ere based on the information submitted by
‘the declarant and the Department, The information submitted by the Department
also includes recmamended standards. based on the Department's research,
for flow rates. volume, etc.. typical in the Povder River Basin.

Each abstract contains the Findings and Conclusions required by
85-2-231 and 85-2-234, M.C.A, 1978. An abstract of each individual right
includes:

(a) The name and post-office address of the owner
of the right;
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(b) The amount of wmter, rate, and volume. included
in the right;
{(c) The date of priority of the right;
(d) The purpose for which the water included in
the right is used;
(e} The place of use and a description of the
land. if any. to which the right is appur-
tenant;
(f) The source of the water included in the right;
The place and meana of diversion;
Eg% The inclusive dates during which the water is
used each year;
(1) Any other information necessary to fully
define the nature and exteot of the right;
FINDINGS OF FACT
I.
Pursuant to Section 89-870, RCH. 1947 (Recodified 85-2-201,
HCA. 1978, as amended; Repealed Section 37, Chapter 697, L. 1979). the
Department , following an internal study selected the Powder River Basin
(map attached) in Southeastern Montana and determined there was need for
a detemination of existing rights in that basin. An "existing right™
means a right to the use of water which would be protected under the law
as it existed prior to July 1, 1973. (Section 85-2~107(7), HCA. 1978))
II.
The Department issued an Administrative Order pursuant to 89-
872, RCW. 1947 (Recodified 85-2-203, HCA. 1978. as mended; Repealed
Section 37, Chapter 697, L. 1979), requiring that each person in the
Pwder claiming an existing water right for surface and ground water,
within that basin, file a declaration of existing rights by February 1.
1975.
I1I.
In compliance vith 89-872, RCH. 1947 (Recodified 85-2-203,
WCA. 1978. as amended; Repealed Section 37, Chapter 697, L. 1979), that

Order was published in the Billings Gazette, Riles City Star. Powder

Rive+ Examinex, Ekslaka 23zls, and Terry Tribune once a week for four (4)

congsecutive weeks during December 1973 and January 1974. A copy of the

Order was served by certified mail upon each appropriator or his successor

@
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ininterest who had requested notice of the order. Additionally. a copy
of the Order was served by certified mail upon each person owning or
being possessed of lands within the Powder River Basin as could be ascertained
from the land ownership records of the appropriate counties.
Iv.

The Department reviewed available data including approximately
8530 declarations of existing rights. In wst cases the Department
interviewed the declarant and discusaed his claim with him. In most
instances, the declarant had not measared his diversion amounts nor
calculated it when preparing a declaration of his rights. Field investigattons
of the declarations were conducted after the interview when necessary to
gather additional data.

In determining and verifying irrigated acres. the Department
relied upon the Montana Water Resources Survey and USDA. aerial photon
of the basin area taken in 1944, 1950, 1954. 1967 and 1968. A planimeter
was used to determine the acreage irrigated within an outlined boundary
on the 1967 and 1968 aerial photos.

The Department compiled data on approximately 45,000 acres of
fully or partially irrigated Land. 3.700 stockwater reservoirs and 3,400
groundwater wells and developed springs used for domesele aad stock wses.
o eddition to the 8,530 declaratfoms O extsting rights, the Depactwent
cecamnended the fssuance of approxi{mately 1.100 water rights that had
been undeclared. The campilation of this data was submitted to the Water
Courts pursuant to Section 85-2-243(4), H.CA. 1978.

V.
OMER OF THE RIGHT

A. As arule the uater right iS issued in the name of the
appropriator of the uater who iS generally also the declarant. Hwever.

i n those instances vhere there is evidence of & change of owmership, the
water right is issued in the name of the new owner. The Department

attempted to maintain up-to-date records of the transfer of osmership of

-3
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existing rights. However, it is possible that many persons have not
notified the Department of the transfer of ownership, and in those cases
the right is issued in the nane of the declarant.

Where there is evidence of a sale of property on a contract for
deed, the vater right is placed in the nwe of the buyer. however the
seller is acknowledged on the abstract.

B. Where a water source, generally a reservoir, is located on
the borders of two property owners and the evidence indicates both parties
appropriated water from the reservoir, the right is issued in the name of
both parties as tenants in common.

C. (1) The Pwder River Basin includes substantial portions
of lands owned by the State of Montama, U.S Department of Interior -
Bureau of Land Managemeunt, and U.S. Department of Agriculture = Forest
Service. These lands are not specifically reserved for livestock or
irrigation purposes. Host of these lands are leased to individuals for
grazing and occasionally irrigation purposes. In many instances the
lessee appropriated water for stock or irrigation purposes. In sane of
these cases both the appropriator or lessee and the owner of the realty
f1led a declaration. Unless the evidence revealed other pertinent facts,
the vater right is issued in the name of the appropriator regardless of
who holds title to the land.

(2) The policy expressed in C(1) above has been adopted on
Montana State lands where the appropriation of water i s for purposes
other than irrigation. However, vhere the vater is appropriated for
irrigation purposes on state lands pursuant to Section 77-6-115, HCA.
1978, the right is issued in the name of the state. Section 77-6-115,
M.C.A. 1978, requires permission from the Board of Land Commissioners for
the acquisition of a vater right in the name of the lessee for irrigation
on state lands. There is no evidence that such permission had been

secured by any declarants in the Powder River Basin.

b=

i

.
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(3) In many instances involving State of Montana lands,
the state obtained a signed Affidavit from the lessee, who appropriated
water on state lands, which acknowledged that the appropriator or lessee
agreed to the issuance of the water right in the state's name. In those
cases, the right is isssed in the name of the state.

VI.
FLOW RATE

A. The flow rate in the abstracts represents a maximum rate of
withdrawal from the underground supply and/or surface source, the limitation
of the right being the quantity or volume of water actually divertad in
acre-feet during a calendar year for beneficial purposes.

B. The Powder River Basin includes a large portion of water
spreading systems located directly on ephemeral stream channels that
utilize dikes and dams for diversion purposes. These appropriations
generally divert the camplete flov of the source during a run-off period
and because of this a constant or consistent flow rate does not exist.
The evidence submitted to the Court by the declarants and the Department
does not include a flow rate in these cases, thus it is impossible to
wake a Finding regarding the flow rate for inflow to reservoirs and
irrigation systems of this kimd,

C. YTwa flow rate oa trrigation systems utilizing pumps €8
established by twe informatioa submitted by the declarant and the eapacity
of the pump.

D The flow rate submitted by a declarant on a well or spring
is generally accepted. Where no flow rate is available, the Water Master
accepted the Department's standard of ten (10) gallons per minute as g
reasonable flow rate for underground wells and springs in the Powder
River Basin.

VII.
VOLIME
A. Based on the evidence submitted by the Department, it is

found that an allowance of 1.5 acre-feet per year per household, vhich

-
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includes rater for .25 acres of lam and/er garden is a reasonable volume
for the domestic use Of water, A volume of two acre-foot is allowed for
each additional acre of |lam or garden use.

B. Volumes for municipalities are based on the Department's
recomwended standard Of 212 gallons per person per day.

C. In detemining the amount of water required for stock
watering purposes, the Water Kaster accepts the Department's standard of
1.5 acre-feet per one hundred (100) head of cattle per year as a reasonable
munt. Equivalent adjustments are made to that standard where an instream
stock declaration flows through several sections of land.

D. In determining water rights for stock watering purposes
where the water is stored in areservoir or dam it is found that after
allowing for carry over storage, seepage and evaporation losses that
generally the water right encampasses the entire capacity or volume of
the reservoir.

E For irrigation purposes, the Water Master accepts the
s tamdards submitted by the Department. For those free flow irrigation
systems that do not provide for ponding and substantial retention of
water, it is found that .75 acre-feet per acre is a reasonable standard.
For water spreading systems that allow for ponded coverage on the acreage
but which rely on spring run-off or occasional thunderstorss, the maximum
7olome 1s found to be 1.5 acre-feet per acre per calendar year.

In those imstances where more dependable sources of water are
available for irrigation. crop requirements, diversion losses. soil type
and other factors are comsidered in determining the amount of water
actually beneficially used.

Hen a system al | ow more than one coverage of the acreage
during a growing season, the volume of water iS calculated one of two
ways. When possible it is based on the soil water holding capacity and a
reasonsble efficiency rate for the type of system involved. Generally in

this situation the swouat diverted onto the fields is sufficient to fill

—6-
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the soil profile but does not meet the net crop requirements. However,
volume in these cases i s also calculated on a net crop requirement basis.
comsidering the particular climate region, and allowing s reasonable
efficiency rate for the particular system. This method of calculating
volume is most often used vhere a system receives three or mre coverages
during a growing season.

In all cases where the evidence varies from these standards,
there are appropriate individual findings based on the evidence submitted.
VILL.

PUCE o¥ USk

water rights are restricted to a defined place of use. In
making those Findings, aerial photographs of the area, investigative
field reports of the Department. and the information submitted by the
declarant are used. The place of use is designated by legal land description.
Where the water right is for irrigation purposes, it includes a designated
number of acres. The area irrigated can be further defined by refereoce
to the aerial photo included in the Court file.

IX.
SUPPLMENTAL RIGHTS

In many cases, particularly where the water sources are less
dependable, several sources supplement each other to supply wter to the
same acreage. This acreage is again described by legal land description
and more definitely defined by reference to the aerial photos included in
the Court file. The abstract recognizes the maximum contribution from
each source; however, the combined volume from the sources is limited by
the beneficial use made of the water sources, the type of irrigation
system, and its degree of efficiency and dependability.

X.
PRIORITY MTES
A. Por all declarations submitted for water rights frem undeveloped

springs and stock use directly from a stresam, October 1, 1883 is designated

-y
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as the priority date based on historical data and records recognizing the
prwalence of livestock in the area as of that date.

B. Where the evidence before the Water Master on priority
dates included only a year. or only a year and a month, the |ast day of
the year, and the last day of the month are assigned as a priority date.
This policy is adopted to imsure that those declarantn who are less
specific are not placed in a better position than those declarants rho
submitted camplete dates.

C. Ground water wells and springs developed between January 1,
1962 and July 1, 1973 require that a Notice of Cwpletion of Groundwater
Appropriation by means of a Well (GW 2) or a Notice of Cwpletion of
Groundwater Appropriation without a Well (GW 3) be filed pursuant to
Section 89-2913, RCH. 1947 (Repealed Section 46, Chapter 452, L. 1973).
Where the declarants fail to meke thisfiling, the priority date is
established as the date of filing the Notice of Completion with the
Department, or the date the declaration, (Form 605) was filed with the
Department, whichever ever date is the earlier.

X1.
SOURCE F WATER

Although some sources of surface water in the Powder River
Basin have acquired several names, the source isgenerally designated in
the abstract by the name given the source by the United States Geological
Survey.

XII.
PLACE AND MEANS (F DNERSION

The place and means of diversion are designated in the abstract.

The place of diversion is specifically designated by legal land description.

Uhere a declaration of a water right diverts mater from a source outside
the Powder River Basin, it is so designated and no right isgranted. (In
those cases parties should file their claims in the appropriate river
basin prior to January 1, 1982, pursuant to Section 85-2-221, H.CA.

1978.)

8-

i
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In a few cases declarations of existing rights were Eiled on
water that was diverted from Wyoming near or on the Montana~Wyoming
border for use in Montana. |n those cases the right is issued pursuant
to the Montana adjudication process, Title 85, Chapter 2, Part 2, M.CA.
1978. The right appears in the abstract with a notatien that the water
is diverted in Wyoming.

XII1.
PERIOD OF USE

Host water uses in the Pwder River Basin are intemittent
throughout the entire year. The period of use for free flow and ponded
water spreading irrigation. ranges from January 1 to December 31, as
diversion results whenever a snov melt or rain shover occurs. Thus the
period of use is generally designated as January 1 to December 31. Where
the period of use could more accurately be determined a Finding reflecting
those dates is included in the individual abstracts.

Xiv,
PURPOSE

The purpose of each vater right is described in the abstract,
and includes such uses as stock watering, domestic, municipal, irrigation
and other beneficial uses of mter.

xv.
DECLARATION NUMBER

A number is assigned to the declaration at the time of filing

the declaration. It is included in the abstract to aid declarants in

referencing and researching their water rights.

Based upon the foregoing Findings of Fact, the Water Magter
makes the following:
CONCLUSIONS OF LAV
Pursuant to 85-2-231, M.CA. 1978. the Water Courts have jurisdiction
to issue a preliminary decree of the existing water rights in the Povder

River Basin based on all the declarations of existing water rights filed,

i
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the data submitted by the Department of Natural Resources and Conservation
and any additional data obtained by the Water Judge.
II.

The Department gave proper notice of the filing of the declarations,
and all other relevant substantive and procedural requirements of law and
rule have been fulfilled.

IIL.

All pertinent substantive and procedural requirements of law
vere adhered to in the review of these declarations of existing water
rights by the Waer Courts of Montana.

Iv.

Abstracts of each Individual declaration of existing water
right containing Findings and Conclusions for that declaration as required
by 85-2-231, MCA. 1978 and 85-2-234, MCA. 1978, are hereby incorporated
as a part of thisreport.

v.

This report meets the requirements for the preliminary decree
as specified in 852-231, MCA. 1978. This report may pe adopted as the
preliminary decree pursuant to 85-2-231(3), MCA. 1978.

RESPECTFULLY SUBMITTED this %ay of April, 1981.

Pwder River Basin
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NOTICE OF AVAILABILITY CF PRELIMINARY DECREE FOR THE FOAMDER RIVER
DRAINAGE CF MONTANA | N THE WATER COURTS OF THE STATE OF MONTANA

YELLOWSTONE DIVISION

NOTICE OF AVAILABILITY

Pursuant to Title 85. Chapter 2, Part 2, HCA. 1978, a Preliminary
Decree adjudicating the vater rights in the Powder River Drainage of
Montana was entered on the_'z day of May, 1981.

If you filed a statement of claim or declaration of existing
water right pursuant to the order of the Department of Natural Resources
and Conservation or a district court pursuant to Section 8 and 9 of Chapter
452, Laws of 1973 or under Section 3 and 4 of Chapter 485, Laws of 1975,
an abstract of the disposition of your claimed or declared existing right
is attached to this Notice, along with a copy of the vater master's report
of general Findings of Fact and Conclusions of Law for the Powder River
Basin, and an order signed by Water Judge Shanstran adopting that report
and the abstracts of water rights as the Preliminary Decree for the Pwder
River Basin.

The Preliminary Decree of the Powder River Basin, State of
Montana is available in its entirety from the Water Judge, Honorable Jack
D. Shanstrom, of the Yellowstone Division. The cost of obtaining the
total decree of all adjudicated water rights in the Povder River Basin is
$65.00. Persons interested in obtaining a copy of the entire decree
should address checks to the Yellowstone Division Water Court, Judge Jack
D. Shanstran, P.0. Box 436, Livingston, Montana 59047. Persons desiring
further information regarding the Preliminary Decree may call Leanne
Schraudner. the water master for the Povder River at 586-4364.

The adjudication of water rights in the State of Montana is
based upon the principal of first ia time, first in right. To help you
understand the relative priority of your water rights as compared to all
other rights in the source of supply, you should review the Preliminary

Decree.
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The entire decree ison file and may be reviewed from 8:00 a.m.
to 5:00 p.m. Monday through Friday at the Clerk of Court's office in
Powder River, Custer, Carter, Prairie, and Fallon Counties. Microfilm of
the declarations filed in the Pwder River and of the Department of Natural
Resources and Conservation reports on those declarations are on file at
the Clerk of Court's office, Custer County, in Miles City; the Clerk of
Court's office, Powder River County in Broadus; the Department of Natural

Resources and Conservation office in Miles City and i n Helena

FROCEDURE AFTER PRELMINARY DECREE

The Preliminary Decree is not a final judgment of the water
rights obtained therein. A person named in the Preliminary Decree or
other persons for good cause showm, may object to the Preliminary Decree
and request a hearing before the Water Court of the State of Montana,
Yellowstone Division. For purposes of filing an objection "good cause
shown" shall include:

* (1) A showing that one has a substantial
reason for objecting, which means that the party
has an interest that has been affected by the
Preliminary Decree, and that the objection is
made in good faith, is not arbitrary, irrational,
unreasonable or irrelevant in respect to the
party objecting.

An objection and request for a hearing must be filed and received
by the Water Court, Judge JagieR trom, PO. Box 436, Livingston,
Montana 59047 on or before m? , 1981.

*FROCEDURE FOR OBTAINING EXTENSON
OF TME KR FILING OBJXECTIONS

(1) An extension of the period for filing objections not to
exceed ninety (90) days may be granted by the Water Judge for good cause
showan. Application for extension shall be filed, in writing, with the
Water Court, Judge Jack D. Shamstrom, within the ninety (90) days as
provided above. The application shall contain the following information
in the sequence listed herein and shall be typed on 8%" x 11" white paper.

(a) MName, phone number, and address of party
requesting extension;

(b) A statement of the party's rights or
interest that could be adversely affected;

(e) A precise statement of the reasons why the
objection could not be cmpleted within the
ninety (90) days prescribed above.

(2) For purposes of requesting an extension for the objection

period, "good cause shown"™ shall include: 9
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(a) A precise statement of the party's rights or
interest that could be adversely affected;
and

(b) A showing of one of the following:

i. newly discovered facts or evidence giving
rise to the objection which was not dis-
coverable by due diligence, and the
development of that evidence will neces-
sitate more than the remaining time allowed
for objections;

ii. any other reason where failure to extend
the ninety (90) day objection period would
result imn an injustice.

*PROCEDURE FOR FILING OBJECTIONS TO PRELIMINARY DECREE
(1) The objection shall be entitled:
IN THE WATER COURTS OF THE STATE OF MONTANA

YELLOWSTONE DIVISION = POWDER RIVER BASIN

k k k k %k &k %k Kk k &

IN THE MATTER OF THE ADJUDICATION )
OF THE EXISTING RIGHTS TO THE USE )
OF ALL THE WATER, BOTH SURFACE ) NOTICE OF OBJECTION
AND UNDERGROUND, WITHIN THE POWDER ) TO THE POWDER RIVER
RIVER DRAINAGE AREA, INCLUDING ALL ) PRELIMINARY DECREE
TRIBUTARIES OF THE POWDER RIVER IN )
CARTER. CUSTER, FALLON, PRAIRIE & )
POWDER RIVER COUNTIES. MONTANA. )

* k& k& k k k& k k k %

(2) The objection shall contain:

(a) Name address, and phone number of party objecting;
(b} All pertinent information on the right or rights
e as found in the Decree to vhich the party objects
in the following sequence:
.i. page number of decree
ii. claim number or declaration number
iii. priority date
iv. purpose of right
v. place of use
vi. acres irrigated
vii. source of right
viii. point of diversion
ix. means of diversion
x. period of use

(¢) A precise statement of any of the above findings
to which the objector disagrees, including a
statement of what the objector'contends those
findings should be;

(d) A precise statement of any other findings and
conclusions with vhich the objector disagrees
citing the findings number, conclusions number,
and page on which they are found;

<3
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(e) A statement of the specific grounds and evidence
on which the objection is based;

(f) Name address, and phone numbers of the claimant's
personal representative or attorney, if any;

(g) Copies of any maps, photos. reports, etc. to be
used as evidence to support the objection.

FROCEDURE AFTER OBJECTIONS ARE FILED

All parties named in the Decree shall be notified that a hearing
has been requested and the Water Judge of the Water Court of the Yellowstone
Division shall fix a date when all parties who wish to participate in
future proceedings must appear or file a statement. Hearings may be
individual or consolidated and be conducted as for other civil actions.
Rules regulating Water Court hearings and procedures will be available
upon request from the Water Courts, 2304 West Main, Suite 7, Bozeman,
Montana 59715.

A person whose existing rights and priorities are determined in

the final decree may appeal the determination to the Montana Supreme
Court if:

(1) He requested a hearing and appeared and
entered objections to the Preliminary
Decree; or

(2) Hisrights as determined in the Preliminary
Decree were altered as the result of a
hearing requested by another person.

The Department of Natural Resources and Conservation will on
the basis of the final decree, issue a certificate of water right to each
person decreed an existing right. The original of the certificate will
be sent to the County Clerk and Recorder of the county where the point of
diversion or the place of use is located for recordation. After recordation,
the Clerk and Recorder shall send the certificate to the person to whom
the right is decree.

DATED this /Z day of May, 1981.
ORIGINAL SIGNED By

e gD —Shamsram—————

*Rules of the Supreme Court promulgated and adopted for the Water Courts
by the Montana Supreme Court pursuant to 3-7-103, MCA. 1978, on the 9th
day of April, 1981.
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CHAPTER 2
SURFACE AND GROUNDWATER

Chapt er Compiler's Conments

Tenporary Water Resources Oversight Committee: Chapter
609, L. 1981, provided:

"Section 1. \WAter resources oversight- conmttee - -
establ i shnent - - appointnment - - organi zation. (1) There is
establ i shed a water resources oversi ght conmttee.

(2) The speaker of the house and the committee on
committees of the senate shall each appoi nt four nenbers of their
respecti ve house to serve on the commttee. No nore than two
menbers fromeach house may be fromthe sane party.

(3) Committee menbers shall elect a chairman and vi ce-
chairman f rom anong their nunber,

(4) Committee nenbers are entitled to conpensation and
expenses as provided i n 5-2-307.

Section 2 Function of the coomittee. (1) The water
resources oversight conmttee shall work with and oversee the
efforts of state agencies charged with the responsibility of
devel opi ng and nanagi ng the state's water resources, including
t he wat er devel opnent program created under Senate Bill 409
in the 47th legislature. The committee shall keep informed of
wat er devel opnent projects and activities requested under the
wat er devel opnent program The committee may study any ot her
i ssues related t o wat er devel opnent and conservation as its
menber s consider inportant to the people of the state.

(2) The commttee nay make such recomendati ons to
agencies and the legislature relating to water devel opnent and
conservation progranms and requests for grants and | oans for
projects and activities under Senate Bill 409 as it considers
necessary. Such recommendati ons nay i ncl ude proposal s for
| egi sl ati on.

(3) The commttee may continue the work of the previous
interims water resources and adj udi cati on oversi ght conmttee
of overseeing the inplementation of the water rights adjudicati.o
systemprovided for in Title 85, chapter 2

Section 3. Committee assistance. The commttee may
arrange with the legislative council to receive support services
subject to the linmtations of funds avail able for that purpose.

Section 4. Appropriation. There is appropriated from
t he renewabl e resour ce devel opnent cl earance fund account
$15,000 to the |l egislative council for the bienni umendi ng June
30, 1983, for the purpose of supporting the activities of the
wat er resources oversi ght conmttee.

Section 5. Effective and expiration date. This act is
effective on July 1, 1981, and expires June 30, 1983."

Part 1

Ceneral Provisions

85-2-101. Declaration ot pehhey and purpose. (1)
Pursuant to Article | X of the Montana constitution, the legislats

decl ares that any use of water is a public use and that the wat:e:
within the state are the property of the state for the use of i.ts
peopl e and are subject to appropriation for beneficial uses as
provided in this chapter.
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(2) A purpose of this chaoter is to implement Article
IXy section 3 (4) of thre Montana constitutiony which
requires chat the legislature provide for the
administrations control* and regulation cf uater rights and
establish a system ot centralized records of all water
rights. The 1legislature declares that this system of
centralized records recognizing and estahlishing all watsr
rights is =2ssential for the documentation* protection*
preservatiocns and future beneficial use and development Of
Montana®s water for the state and its citizens and for the
continued development and completion of the corprehensive
state water ovlane.

(3) It is the nclicy of this state and a purpose of
this chapter to encourage the uise use of the state's water
resources by makina them available for apprnpriation

consistent with this chapter and to provide for the wise
utilization* developmenty ard conservation of the waters of
the state for the maximum benefit of its people with the
least possiblc deqradation of the natural aquatic
ecosystems. In pursuit of this policys the state encourages
the develcpuent of facilities which stors and conserve
daters for beneficial usey for the moximization of the use
of those waters in Montanaes for the stabilization of stream
flowse and for groundwater recharqe.

(4) Pursuant te Article 1IXy section 3 (1) of the
Montana constitutions it is further the policy of this state
and a purpose of this chapter tc recognize and confirm all
existing rights to the use of any waters for any useful or
beneficial purpose.

History: En. Sece 29+ Che 452y L., 1973; ReCeMa 1947y
89-866.

B5-2-192.__Definitiopsa Unless the context requires
otherwisey in this chapter the following dafinitions apply:

(1) mAppropriate® means to divert* jmpounds oOr
withdraw (including by stock for stock water) a quantity of
dater ory in the case of a public agency* to reserve water
in accordance with 85-2-316,

(2) "ekeneficial use®y unless otherwise provided. means
a use of water for the tenefit sf the appropriator* other
persons* or the publicy including but not timitea to
agricultural (including stock water)s domestic* fish and
wildlife* industrial* irrigation* mining* municipalsy powery
and recreational uses.

(3) *"proard®" means the board of natural resources and
conservation provided for in 2-15-3302.

(4) *Certificate”™ means a certificite of water right
issued by tne department.

(5) ®Declaration® means the declaration of an existing
right filed witn the departrent under section 8y Chapter
452y Laws Ot 1973

(6) “L=2partment®™ means the department of natural
resources and conservation provided for in Title 24 chapter
159 part 3%.

(7) ®™txisting right™ means a right to the use of water
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which would be protected under the law as it existed prior
to July 1y 1973,

(B) ":roundwater™ weans any water beneath the 7Yand
surface or teneath the bed of a streamy, lakey reservoir* or
other body of surface watery and which is not a part of that
surface water

(9) "PermitN means the permit to appropriate issued by
the departm2nt under 85-2-301 through §5-2-~393 and 65-2-306
through 85-2-314.

(10) "Person® means an individual e association*
partnership* corporations state agencyys political
subdivision+ the United States or any agency thereof* or any
other entity.

(11) =Political subdivision'' means any ccuntyy
incorporated city or towns public corporationy or district
created pursuant to state law Oor other public body of the
state empowered to appropriate water but not a private
corporation* association, Or qroup

(12) " Slurry” means a wixture of water arag insolunle
materials

(13) "waste" means the unreasonahle Jloss of hater
through the desiqgn or neglicent operation of an
appropriation or water distribution facility cr the
application of water to anything but 4 beneficial use.

(14) **Hater"¥ wmeans all water of vhe stater surface and
subsurfaces reqgardless of its character or manner of
occurrence* including but nct limited to geothermal water,

diffus§5 urt ace water* and sewage effluente

( "water division™ means a drainage basin as defined
in 3-7-102.
(16) "water judiye™ means a judge as provided for in

Title 3y chapter Te

(17) ""Hater vaster™ means a master as provided for in
Title 39 chapter 7.

{18) "well” means any artificial opening or excavation
in the qroundsy however mades by which groundwater is souqht
or can he obtained or thrcugh which it flows wunder natural
pressures or is artificially withdrawn,

History: ‘Ene Sece 39 Chr 4524 Le 1973; amrde Seces 1y
Che 192' Le 1974, amde SecCe 1l Che 435, Le 1975, amde Secs
) B Che 416+ Ls 1977; amde S€Ce 7, Che 460' Le Y977 ReCoeM,
1947y 89-B6T7; amde Sece ly Che 3274 L. 1979; amdes Sece 19
Che 5524 Lo 1979; amde SeCea 29y Ch. €97y Le 1979

82-2-103a. Peasuremept _of _watere (1) After July 1l

1899¢ A cubic foot of water (7.48 qaltons) per second of
time shall be the legal standard for the measurement of
water in this state.

(7) Wwhere water rights expressed in statutory or

miner®s inches have been granted, 100 statutory or miner?®s
inches shall be considered equivalent to a flow of 25 cubic
feet (187 gyallons) per seconds 200 statutory or winer?®s
inches shall be considerod eauivalent to a flow of 4 cubic
feet (37.4 g9allons) per seconay and this proportion shall be
cbserveg in determining the equivalent flow representad by
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any number of statutory or miner®s inches

(3) The provisions of this section shall not aftect or
change the measurement of water decreed by a court prior to
July 19 1899y but such decreed water shall be measured
according to tke law in force at the time such decree was
made 3and entered.

History: {1)Ene Sece ly pe 1269 Le 18359 re-en. Sece.
46549 Rev. Ce 1907; re-cne Sece 7107y ReCae 1%21; re-ene
Sece T10Ty RelaM. 1935; Seces £9-817y NeloeMae 19475 (2)APe Do
SeCe 29 DNe 1269 L. 1899; re—-en. Sece 48559 Rev- Co 1907;
re—en. Séce T108, ReleMm, 1921; re—en. 5€ce 1103y ReCeM,
1935; Sece 89-818y ReCoe™Me 1947; Ape ps SeCe 10y Che 1859 Le
1907; re~one. S2Ce 43TTy Rev. Ce 1907; re-en. Sece 7132,
ReCoeMe 1921. re—2ne SeCe 71329 ReCaMe 1935; Se€cCe 89-843,
ReCaMs 1947; (3)‘_". Sece 3, De 126, Le 1’399; re—~cne Sece
46569 Reve Ce 1907; re—en- Sece T109%y ReCeMe 1921; re—en.
S€Ce 7109' RelelMa l‘?J‘S; Secs. 89"819' RelelMe 1947; ReleMe
1947y 89-817y PS~8618y E9-819, 89-343(pirt).

B2-2-10%e _Slurry __iraosport . _of __coale {1) The
legislature finds that the use of water for the slurry
transport of coal is detrimental to the c¢onservation and
protection of the water resources of the state.

(2) Th2 wuse of water for tho slurry transoort of coal
is not a beneficial use of watere

History: Zne Secs 29 Che 5524 Lo 1979

Corpilleres Coaments

fodific2tions S2ce 29y Che 5524 Lo 1979y provided: ®Tt
is intendeu that sa2ction 2 oe codified as an intearal part
of Title 85y charter 2y oart 14 and the .provisions of Title
65y chapter 24 apply to section 24"

85z2-1235 through 85=2-11C reservsde

£5=2-111as__Department powerss The department way:

(1) enter into aareemrents witn federal,y, sState, or

ocal agencies nacessary to carry out this chapter;

(2) aponly fores accepty a3dministery and expend funds?
arantsy qiftse and lodns from the federal governnent or any
othsr public or private scurce for the ourposes of this
chapters

History: En. S€Ce 4y Che 452y Le 1373; eCe™e 1947,
89-268(2)e

B3-2-112, Department duticsa The department shall:

(1) enforce and administer this chapter and rules
adooted by the board under £&5-2-113, subject to +he pecwers
and duties of the suoreme court under 3-7-204

(2) prescripe procedures? formsy and requirements for
apolicationss permitsy certificatesy declarations* claims of
existing rightse and proceedings under this chapter and
prescribe the information to be contained in any
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applicationy declaration. claim of existing righte or other
document to be filed with the devartaent under this chapter
not inconsistent with the requirements of *his chapter;

(3) westablish and keep in its Helena office a
centrslized record svstem of all existing rignts and a
public record of pernitsy certificatess declarationsy clairs
cf existinc rightsy applicationsy and othar documents filed
in its office under this chapter;

(4) cooperate withy assisty advise, and coordinate
plans and activities with the federal, statey and local
agencies in matters relating to this chapter;

(5) upon request by any person* cooperate withy
assist, and advise that person in ratters pertaining to
measurina rater or filing declarations with the degartrent
or claims of existind rights with a district court under
tnis chapteras

History: Ffe SeCe &y Che 452y Lo 19735 ReleM, 1347,
89-8563(1); IMdse Se€cCe 30y The 65Ty Le 1579; amcde S5ece 3y (b
263y Le 1°3la.-

Compilter's {omments

1281 _Amendmepti Added " Subject tc the powers 3nd duties
of the suprome court under 3-7-204" to (1).

Effactive _Date: Section 1ly Che 268y Le 1981y provided:
"This act is effective on passage and approv3al.”® Approved
April 2s 19#81,

§5-2-112a_ EBoord powers and_dutiess (1) The board may
prescribe fees or service charges for 3any public service
rendered by the department under this chapter* including
fees for «che filina of applications or for the issuance of
permits and certificatese There shall he nc fees fur the
filinc of dJeclarations or for any action taken by the
department st the request of the water judge or for tha
issuance of certificates of existing rightse

(2) The Gkoard may adopt rules necessary to iwplement
and carry out the purposes and provisions of +tbis chapter.
These rules may include but are not Ilimited to rules to:

(a) acvern the issuance and terms of interim perwits
authorizing an applicant For a recular perwit wuarder this
chapter to begin appropriating water immediat2ly, Dending
final approval or denial by the department of the
application for a reoular permit;

(b) require the owner or operator of anpropriation
facilities to install and maintain suitable controllinn and
measuring cevicess except that the board m3y not require a
meter on a water well outside of a <controlled groundwater
area or proonsed controlled groundwiter area unless the
maximum yield of the well is in excess of 100 qgallons a
minute;

(c) require the owner or ogperator of appropriation
facilities to report to the department the readinas of
measuring devices at reasonable intervals and rc file
reports on wppropriations; and

(d) r=aulate the constructiony wusey and sealiny of
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wells to prevent the wastey contaminatione or pollution of
groundwaters

(3) The board shall adopt rules providing for and
guverning temporary omerqgency appropriations, without prior
application for a permity necessary to protect lives or
oroertye

History: iEne Sece 5y Che 4529 Le 1973; amde Sece 1y
Cne 239y Le 1974; amde SecCs 29 Che 485y Le 19753 ReCeMe
1947¢ £9-3¢.9; amde SecCe ly Che 2924 Le 19797 amde Sece 319
Che 697' Ce 1979.

§5-2-11l4a__Prevwention of wasiee (1) EIF the departwent
ascertains* by a means reasonably considered sufficient by
ity that a person is wasting water, using water unlawfullye
or epreventing water from moving to another person having a
prior right tc use the same. it may petition the district
court supervising the distribution of water arong
appropriators from the source to:

(3) requlate the controlling works of an appropriation
3s may be nccessary to prevent the wasting or unlawful use
2f weter or to secure water to a person having a prior right
tc its use; or

(b) order +the person wastinge unlawfully usinqge or
interfering with another's rightful use of the water to
c«3se and desist from doing so and to take such steps as may
be necessary to remedy the wastes wunlawtul use, or
interferencee.

(2) The department may attach to the cantrolling works
a written noticey properly dated and signedy settina forth
tt.e fact that the controlling works have been properly
requlated by ite which notice shall be legal notice to all

persons interested in the appropriation or distribution of
the water-

(3) The department sway also direct its own attarney or
request the attorney oeneral or county attorney to bring
suit to enjoin such wastes unlawful use, or interferencee.

History: En. Sece 33y Che 4524 Le 1473; ReleMe 1947,
89-897; ande Sece 329 Che 697y Le 1979«

83-2-112a__Eoiry op.lande Any employe= or agent of the
department authorized by the director may Enter upon any
lana to carry out the purpose of this chapters including but
not limiteo to entry to make inspections the departrent
considers necessary of proposed works, source of watery
location of the propoased user construction of workses and
other insn2ctions to ascertain whether or not persons are
complying with tnis chapter. The department or its acent
shall give reasonable notice to the Ilandowner of its
intention to¢ enter upon the land. The department is
responsible for actual darages done to any propertye.

History: En. SeCe 3449 Che 4529 La 1973; ReCeMs 1947y
39-568.
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85=2-116a__Llegal 33sistapncee (1) When requested by the
department* the attcrney general and the county attorneys
+ithin their respective Counties shall perform leqgal
services and conduct legal proceedings necessary to carry
out the purposes of tnis chapter. The department wmay also
employ tlegal counsel to enforce this chapter an? to conduct
proceedings under 1it.

{(2) |If an appropriator who is a3 citizen of Mentana
becomes involved in a controvarsy to which any a~ency of the
federal government or another state IS 31 partyy the

department may ir its discretion intervene as a party oOr
orovide necessary  legal  assistance to the citizen of
Montanae

History: En, Sece 359 Ches 4524 Le 1973; —wde Sece 9y
Che 463y Le 1977; ReCeMs 19479 89-899,

§2-2-111 through 85=-2-120 reserxeds

82-2-121a_ _Administrative . _oroceegingse The *ontana
Administrative Procedure Act govarns administrative
nroceedings conductec, under fgarts } through 4 of this
chaptery except that the cormon law and statutory rules of
evidence shall appY¥y only upon stipulation of all narties to
a proceedinga

History: £Ene Seéce 36y Che 4529 Le 1973; amde Sece 13y
Che 485 Le 1975; amde 5€ce %9 LCh, 4le6y L. 1977, ReCo¥,
1947y B9-€-100.

82-2-122s__Pepnadlticse A person whc violates or refuses
or neglects to comply with 85-2-301, 85-2-402(1)y and
85-2~403(3)s any order of the departments or any rule of the
hoard is quilty of a misdemeanore.

History: En S5¢ce 37y Che 4529 L+ 1973, R4CuVe 1947,
89-5-101.

§2=2-123a_ Depoesit of fees _and__cepaltizss Fxcept  3s
crovided 1n 15-2-124, alV fees an3 peralties collected under
this chapter shall vbe deposited in the state ¢g=neral fund
All pengltiaes or fines impnsed by any caurt for 4 viclation
of this Chapter shell tr depcsites in the geonaral fond of
the county where the court gresicdes and shall be disposed of
in the same manner as any other penalty or fine.

r‘listary: Ene SeCs 33y Che 452¢ Le 1973; RelaMg 1947,
89-2-102

B3=2-ld4e _Fees. _for_ _epnyironmental _impact stiatementsa
(1) whenever the department determines that the fiving of an
appl ication (or a cortination of applications) far a permit
or agnrroval uncer this chapter requires the preparation of
an environmenteal imrnact Statement as prescribhed by the
Montana Environmental Policy Act and the anplicaticn (or
comoination of applications) invelves the use of 10.00. oOr




more acre-feet oer year or 15 or more cubic feet per seconrd
of wateres tho applicant shall pay to the department the fee
prescribed in this s=2ctione The department shall notify the
applicant in writing uithin 30 days of receipt of a correct
and complete application {(cr a combination of applications)
if it detersines that an environmental imtact statement and
fee is required.

(2) Upon notification by tho department under
subsection (1)s the apolicant shall pay a fee based upon the
estimated cost of constructings repairings or chinging the
appropriation and diversion facilities as herein provided.
The maximuin Fee that shall oe paid to the departaent ray not
exceed the fees set forth in the fcllowinag declining scale:
2% of the estiwated cost up to 21 wmillion; plus 1% of the
estimated cost over 31 million and up to $20 million; plus
172 of 1% of the estimated cost over %20 million and up to
$100 million; plus 1/4 of 1% of the estimated cost over $100
million and ug to $300 million; plus 178 of 1% of the
estimated cost over $300 millione The fee shall be
deposited in the earmarked revenue fund to be used by the
department only to comply with the Montana Environmental
Policy Act in connecticn with the application{s)e Any
amounts paid by the applicant but not actually expended by
the department shall be refunded to the applicant.

(3) The departwent and the applicant may determine by
agreement the estimated cost of any faciltity for purposes of
computing the aaount of the fee to be paid to the departmant
ty the applicant. The department may contract with an
applicant fsr:

(a) the development of information by the applicant or
a third party on behalf of the department and the applicant
concerning the environmental impact of any proposed activity
under an apulication;

(b) the division of responsibility between the
department and an applicant for supervision over* contrcl
ofy and payrent for the development of information by the
applicant or a third party on behalf of the department and
the applicant under any such contract or contracts;

(c) the use or nonuse of a fee or Aapny part thereof
paid to the department by an applicante

(4) Aoy payments made tc the agepartment or 3ny third
party by an applicant under any such contract or <contracts
shall be credited against any fee the applicant must pay
hereunder. The dspartcent and the applicant may aqree on
additional credits against the fee for environmental work
performed by the applicant at the applicant®s own expensece

(5) Yo fee as prescribed by this section may be
assessed anyainst an applicant for a permit r approval if
the applicant has also filed an application for a
certificate of environmental compatibility or public need
pursuant: to the Montana Major Facility Siting Acty and the
approprii3stion or use of water involved in the application(s)

for permit or approval has been or will be stuaied by the
department gursuant to that act.
(6) This section shall apply to all applicationsy

penging or hereinafter filedy for which the depirtment has
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not* as of April 99 1975y commenced writing an environmental
impact statement- This section shall not apply to any
application* the fee for which would not exceed $2¢500e

(7) Failure to submit the fee as required by this
section shall void the application(s)e

(8) The department mayy in its discretiony raly upon
the environsental studies* investigationsy reports* and
assessments made by any other state agency or any person*
includina any applicante in the preparatiocn of its
environsentel impact statement,

History: ENne B9-5-102.2 by Secs 19 Che 2569 Le 1975;
amde SecCe le Che 1179 Lo 1977; R.C.M. 1947’ 89-8-102.2.

B85-2-143s. _Becovery. of attorpey _fees by prew@ilipy
pariyae BIH¥ a final decision of the department on an
application for a permit is appealed to district courte the

district court shall award the prevailing party reasonable
attorney fees-

History: Ene 89-3-100e1 by Sece lle Che 41€y Lo 1977;
ReloeMy 19479y 89-8-100.1.

85-2-126 through 85-2-130_reserveds

85-2-1314 _Applicarion.  _for chanQe. of wWatercourse_pagga

(1) A1l auplications for the change of name of any
watercourse or natural Source of water supply* including
natural stroamsy dry couleesy springsy lakese Trivers. or

creeks which lie wholly within the limits of one county rust
be made to the district court of the county where the
watercourse or other natural source of water sunplye the
name of wrich s propcsed to be changeds or some part
thereof is situated. The retition must state in of inary and
concise lanquaqge:

(a) & descriction of the watarcourse or oth=zr natural
source of water supply* the name of which is proposed teo he
changdedy i-entitying the saae as near as may be by natural
monuments;

(b) the present name of the stream or othsr natural
source ¢f water supply and the name to which the patitioners
desire the same to be changed* together with the r=asons fcr
the desired change of name;

(¢) the names of all persons or corporations owning
real estate abutting upon or water rights unon trhe sane
whose titles appear of record in the cffice of the county
clerk and recorder in the county in which the watercourse or
other ratural source of water supply* or some part thereof.
is situated.

(2) The petition must be signed by not less than 12
omners of real property abutting upon said watercourse or
other natural source of water supply or owning water riqhts
upon the samee

(3} The insufficiency of the netition in any of the

above respects shall not be held to defeat the jurisdiction
of the court.




History: Ene S€ce 1y Che 101y Le 19115 re-ane See.
99649 FeCeMe 1921; re—en. ScCe 9966¢ ReleMe 1735; ReCeM.
19647+ 93-100-6.

85-2-132a__Channe_of watercourse nage -=_public_notice,
when such petition is filed in the district court* the court
or tho judge thereof shall designate some newspaper of
general circulation in the countys such Aas is most likely to
give all psrties interested notice of the oroceedingsy and
shall order that notice be published therein as hereinafter
provided* and in his discretion he may require any other and
further notice that to him may seem reason3sble and shall fix
2 time at Wahich sbjections to the granting of the opetiticn

for the «change of name shall bde heard. 4 copy of the
petition* tugether with a notice of the time set for hearing
objecticns theretos shall be published in the newspaper

desicnated by the court or judge for that purpose at least
once a week for 4 successive weeksy and such other and
further notice of the proceedings shall be aiven as the
court or judGe midy in his discretion require.

History: En. Sece 29 Che 101y L. 17115 re-—-en- Sece
9967y Rel ails 1021; re—~€ne Sece 9969' ReCaMe 1935, ReCoM,
19479 93-1C0-Te

§522-133a__L(hange cf wWatercoursg page._-=__hearinga At
the time set for bearing or at any time orior thereto*
objections ma2y bc filed by any person who «cafty in such

objectionsy show to the court or judge good reason aoainst
such change of names The application and the objections Rust
be heard at such time as the court or judyge ray apnscinte On
hearingy N~ court or judge may exarine on oath any of the
petitionersy remonstrants*  Jbjectorsy or other persons
touching the epplication 2nd may rake an order ckanging the
name or dismissing the application as to the court or judge
may seem riant and propere

history: En. Sece 39 Che 101, Le 1911; re—-en* Sece
G3709 ReCe™e 1921; re-en. SeCe 99709 Rele¥e 1935; ReCeite
1947y 93-10U-Ce

85-2-1i%a._Chapnle_of watercourse nage == judgment_tc_be
filed witbh _county clerke B Fthe change of name b2 2rderedsy a
cepy of tne judgments duly certified by the clerk of the
court* shall be filed with the county clerk 3and recorder of
the county in which the watercourse cr other natural source
of hater supply is situated* and the clerk of the court
shally annuallyy in the month of January* make a return to
the office of the secretary cf state of all changes of nares
made in tho district cdurt of his county under this section.

History: En. S2Ce 49 Che 101y (e 19115 re-en. Sece

99T1lse ReColMe 1921 re-en. Sece 9971y ReCoe™e 19353 ReCoeM,
1547 33-170-9.




Adjudication of Water Rights

85=2=201 through 89-2-210.._ _Rep231gds Sece 37y Che 697,
Le 1979«

Compiler's Comments

Histories of Repealed Sections:

8§5-2=-201la En. Sece 69 Che 4529 Le 1973; Reloka 1947,
89-3700

B85-2-282a En. Sec, Te Che 4524 Le 1973; ReCeMe 1947,
89-871e

B85-2=-203a Fne Sece B89 Che 452y Lo 1973; amde. SeCe } )
Che. 265y Le 1974, amde Secs 39 Che 48%¢ Le 1975; ReCeMe
1947y 89-872.

35:2:&&‘ Ene Sece 99 Che 4529 L. 1973; amrde S€cCe by
Che 4859 Le 19795; ReCeMe 1947, 89-873,

89-2-2u54 En Secs 10y Che 4524 Le 1973; amde SeCe 59
Che 48%s Lo 1975, RelCols 19(.7' 89~8T74,

82:2=20F5s En. Sece 1lle Chs 452y Le 19735 amde Secs 6y
Che 4B5y L. 1975; amde Se€ce 9 Che 4169 Le 1977; ReGeM.
19474 B89-875,

B85-2-207s En Sece. 129 Ch. 4524 Le 1973; amae Sece Ty
Che 485¢ Le 1975, KeCaMe 19474 89-8T6.

B5-2-2LEs FEne 5Sece 13y Che 452y Le 1973; amde Sece 3¢
Cho 416' L. 1977, P..C.M. 19’97' 89‘877-

85-2-209a Fne Sece lbay Che 452y La 19733 ReCeMe 1947,
89-878

ﬂﬁ:z:ug; Ene SeCe 159 Che 4529 Lo 1973; PeCoeMs 1947,
89-879.

85-2-2114__Petition Dy attorney_geperals Within 20 days
after May 11y 19799 the state of Montana upon relation of
the attorney general shall petitica th2 ¥Montana supreme
court to require all perscns claiming a right within a water
division to file a claim of the right as provided in
85-2-221.

History: Ene Sece 2Cy Che 69Ty Le 1979.

compiler's Comments
Burnosegs Subsection (1) of sece 1y Che 697e Le 1976,
provided: ®[This act] amends the Montanz Water Use Act to

expedite and facilitate the adjudication of existing water
rightse"

Codificationas Sece 35¢ Che 697y Lo 1979y provided: ™(1)
Sections 1 through 10 of this act are intended *¢ be
codifiea as an integral part of Title 3y and the crovisions
contained in Title 3 apply to this act.

(2) Sactions 11 through 27 are intended to be codified
as an integral part of Title 854 chapter 24 part &y and the
provisicns contained in Title 85y chapter 24 apply to this
actm

(3) If the provisions of this act arz2 not codified as
stated above* the code commissioner shall agd tc the MCA, if
necessary* statutory lanquage to convey the intent of this




section.”

Because of rearrangement of the new material* Che 697
is now codified in Title 3, chapter 7; Title 85y chapter 29
parts 2 and 7; and 2-15-212.

Effective dates ""This act is effective on passage and
approvale” kpproved May 11y 1979.

Seyerabilitys Section 36y Che 697, Le 1979y was a
severability section.

85-2-212a_ . Order by _supreme__couyrte (1) The Montana

supreme court shall within 10 days of the filing of the
petition by the attorney general issue an order to file a
stateaent of a claim of an existing water right in

substantially the following form:
"WATER RIGHTS ORDER

FAILURE TO FILE A CLAIM as RFQUI RED BY LAW WILL RESULT
IN A CONCLUSIVE PRESUMPTION THAT THE WATER RIGHT 3R CLAIMED
WATZR RIGHT HAS BEEN ARANOCAED. (This introductory sentence
shall be printed in not less than 12-point boldface type.)
This order is notice of commencement of procedures for the
general adjudication of existing rights to the use of water
and of the requirement to file a claim for certain existing
rights to the use of water* Every gersons including but not
limited to an individual* partnership* association* public
or private corporation* city or other municipalitys county*
state agency or the state of Montanas and federal agency of
the United States of America on its own behalf or as trustee
for any Indian or Indian tribe, asserting a claim to an
existing right to the use cf water arising prior to July 1y
1973¢ is oraered to file a statement of claim to that right
with the d2partment no later than June 30, 1982, Claims for
stock and individual as opposed to municipal domestic uses
based wupon instream flow or groundwater sources are exempt
from this requirement; however* claims for such uses may be
voluntarily filed* Claims filed with the department in the
Powder River basin in a declaration filed pursuant te the
order of the department of natural resources and
conservation or a district court issued pursuant to sections
2 and 9 of Chapter 452y Laws of 1973s or under sections 3
and 4 of Chapter 485y Laws of 1975, are also exempt,

For further information, contact the department of
natural resources an4 conservation* Helena* Montanas for a
copy of the law and an explanation of ite"

(2) Upon petition of the attorney general* the Montana
supreme court shall issue the order called for in subsection
{1) with a shorter claim filing period of not less than 1
year* subject to extension not beyond June 30y 1983y by the
Montana supreme court upon petition of the attorney general*
in those basins or subbasins where state adjudication
jurisdiction is being or is likely to be challengedes

History: Ene Sece 1€y Ch, 697¢ L. 1979,

B2-2-213._ _Motice of orders To assure that all persons
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who m3y <claim an existing water right are notified of the
requirement to file a claim of that right* the Mantana
supreme court shall give notice of the order as fcllows:

(1) 1t shall cause the order* printed in not less than
10-point type* to bte placed in a prominent and conspicuous
place in all daily newspapers of the state and in at least
one newspaper published in each county of the state within
30 days after the Yontana supreme court order as provided in
85-2-212 and in April of 1980y 1981, 1922y and 1983.

(2) It shall cause the orgery in #ritingy, to be placed
in a prominent and conspicuous locdtion in each county
courthouse in the state within 30 days after the Montana
supreme court order as provided in £5-2-212e

(3) It shall provide a sufficient number of copies of
the order to the countv treasurers before October 154 1979,
1980y 1931y and 1982 and the county treasurers shall
enclose a copy of the order with each statewment of property
taxes mailed in 1979y 1980, 1981y and 1982. |In the
implementation of this subsection+ the department shall
provide reimbursement to each county treasurer for the
reasonable additional costs incurred by the treasurer
arising from the inclusion of the order required by this
section. The department shall be reimbursed for such costs
from the water riqht adjudication account created by
85-2-241.

(4) 1t shall provide copies of the order+ in writing*
to the press services with offices located in Helena within
30 days after the Montana supreme court order as orovided in
#5-2~212y and in April of 1980y 1981y 1982y and 1983.

(5) 1t shall* under authority qranted to the states by
43 UsSeCe 666y provide for service of the petition and
order upon the United States attorney general or his
designated representatives

(6) 1t may also in its discretion give notice of the
order in any other manner that will carry cut the purposes
of this section.

(7) It my also in its discretion order that the
department or the water judge assist the #ontara supreme
court in the carrying out of this section.

History: En. Sece 179 Che 6974y L. 1979,

85-2-214s_ .Commeocement __af__actians (1) The action for
the adjudication of all existing water rights wunder this
part+ part Ty and Title 3y chapter Te is commenced with the
issuing of the order by the Montana supreme court to file a
statzament of a claim of an existing water right as provided
in 8B5-2-212« As to each «claimy the action is considered
filed in the judicial district of the county in which the
diversion is made ory if there is a claimed right with no

diversion* in the judicial district of the county in which
the use occurse
(2) The water judge shall aonitor the claim filing

procedure for claims within his water division and rake any
orders necessary to assure timely and accurate compliance
with the claim filing procedure.




History: En. Secse 6y 20y Che 697 L. 1979.

E2-2=215%a__fCpasolidatiop__qf _Batterss The water judge
mey ccnsolidate all matters concerning the determination and
interpretation of' existing water riahts within the water
judge®s aivision in any corbination or qgroups of claims or
matters for joint hearings or proceedings conducted by the
water judga or water master in any location within the
division. The water judge may make such consolidations as
are necessary to administer the requirements of this part
and part 7 in adjudicating claiss of existing water rights.

History: En. SecCe &9 Lhe 69Ty Le 1979

§9-2-216s _VYeoue _fof_  wWater rigbts deterginationsas A1
matters concerning the determination and interpretation of
existing water rights shall be brought before or immediately
transferred to the water judqe in the proper water division
unless witnesses have been sworn and testimony has been
taken by & district court prior to the date of the Montana
supreme court order as provided in 85=2-212«

history: ENe S2Ce 69 Che 6979 Le 1979«

83-22217s .Suspepsion_._.of ____ 23djudicationa While
negotiations for the conclusion of a compact under part 7
are being pursued. all proceedings to generally adjudicate
reserved Indian water 'rights and federal reserved water
rights of those tribes an3 federal agencies which are
negotiating are suspencded. The obligation to file water
rights claims for those reserved rights is also suspended.
This suspension shall be effective until July 1y 198%s as
long as neqotiations are continuing or ratification of a
completed compact is being sought. BFapproval by the state
legislatur: and tribes or federal agencies has not Seen
accomplished by July le 138%¢ the suspension shall terminate
on that date. Upon termination of the suspension of this
parte the tribes and the federal agencies shall be subject
to the swpecial filing requirements of 85-2-7T02(3) and all
other requirements of the state water adjudication system
provided for in Title 85 chaptsr 2 Those tribes and
fadsral aqercires that choose not to nenotiate their reserved
water rights shall be subject to the full operation of the
state adjudication system and may not. benefit from the
suspension provisions of this section.

History: Ene Secs 2Ty Che 6979 Le 1979; amde SecCe 4y
Che 268y L. 1981,

Compilar*s Comments

198)__Ameodment: Deleted *From the time of filing the
petition required in 85-2-211 until July 1+ 1982y andV from
the beginning of the section; substituted "proceedings® for
®actions™ before "to generally adjudicate® ip the first
sentence; substituted "and federal reserved hater rights of
those tribes and federal agencies which are neqotiating% for




“from 3 source of water in question under this part* in the
first sentence; deleted *unless an action is commenced or s
pending by or on behalf of an Indian tribe to adjudicate

water from that source other than as provided for iin Title
85y chaptzr 2 In such casey the suspension is maintained
only if the action is dismissed or if the parties to the
action stipulate to the suspension during coepact
negotiations of all further proceedings in the action except
the determination of jurisdictional issues and an order is
so issued%” after ™are suspended” in the first sazntence;

added the last five sentences.

Effective_pPate: Section 11y Che 268y Le 19Bly provided:
"This act is effective on passage and approval.* Approved
April 3¢+ 1981l

85-2-218_throuyh 85-2-220_resaryeds

85-2-221s. . Eiling of claim of existing water righte (1)
A person claiming an existing righty unless exempted under
85-2-222 or unless an earlier filiny date is ordered as
provided in 85-2-2129 shall file with the department no
later than June 30y 16834 a statement of <claim for each
water right asserted on a form provided by the departmente

(2) The department shall file a copy of each statecent
of claim with the <clerk of the district court for the
judicial district in which the diversion is made ory if
there is a claimed right with no diversion* the department
shall file a copy of the statement of claim with the clerk
of the district court of the judicial district in which the
use occurs-

History: En. Sece. lly Che 697y Le 1979«

85-2-222«__Excamptionse Claims for existina rights for
livestock and individual as opposed to municipal domestic
uses based upon instream flow or groundwater sources and
claims for rights in the Powder River Basin included in a
declaration filed pursuant to the order of the department or
a district court issued under sections 8 and 9 of Chapter
452y Laws of ‘1973 or under sections 3 and « of Chapter 485y
Laws of 1975s are exempt from the filing requirements of
35-2-221(1)s Such claims mays howevery be voluntarily filed-

History: En. Sece lly Che 697y Le 1979,

§5-2-223a__Public_ .recreatiopal usesa The department of

fishy wildlife* and parks shall exclusively represent the
public for purposes of establishing any prior and existing
public recreational use in existing right determinations

under this part* provided that the foregoing shall not
exclude a federal governmental entity fron representing the
public for the purpose of establishinqg any orior and
existing public recreational use in existing right
determinations under this parte The foregoing shall not be
construe* in any manner as a leqgislative determination of
whether or not a recreational use scught to be established
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prior to July ls 19734 is or was a beneficial uses.
History: ENe SeCe 129 Che 697y Lo 1979

£5-2-224. _Statepent_of clalms (1) The statement of
claim for each right shall include substantially the
fcllowings

(a) the name and mailting address of the claimant;

(b) the name of the watercourse or water source from
which the right to divert or make use of water is claimeds
if available;

(c) the ouantities of water and times of use claimed;

(d) the 1leqgal descriptlions with reasonable certainty*
of the point or points of diversion and places of use of
waters;

(e) the purpose of user includinq? if for irrigationys
the number of acres irrigated;

(f) the approximate dates of first putting water to
beneficial wuse for the various amounts and times claimed in
subsection (c); and

{9) the sworn statement that the claim set forth is
true and correct to the best of claimant®*s knowledge and
beliefe.

(2) The claimant shall submit mapses platse aerial
photographs* decrees* or pertinent portions therecfs or
other evidence in support of his claim. All mapssy plats* or

aerial photographs should show as nearly as possible to
scale the point of diversion* place of use* place of
storaqges and other pertinent conveyance facilities.

History: Ene Seces 139 Chr 69Ty Le 1979

85-2-225s _Filing. fegs (1) Each claim filed under
R5-2-~221 or 85-2-222 must be accompanied by a filing fee in
the amount of $404 subject to the following exceptions:

(a) the total filing fees for all claims filed by one
person in any one water court division may not exceed %4803
and

(b) no filing fee is required accompanying a claim of
an existing right that is included in a decree of a Court in
tre state of Mentana and which is accompanied by a copy of
that decree or pertinent portion thereof.

(2) A claim that is exempt from the filing
requirements of 8%5-2-221(l) but that is voluntarily filed
must oe accompanied by a filing fee in the amount of %40,
Exempt claimss for a single development with several uses if

filed simultaneously may ve accompanied by a filing fee in
thne amount of $4%.

History: FNe SeCe 18y Che 69Ty Le 1979; amde S5eCe 1lv
Cha 253' Le 1981, amde SeCe 5' Che 268, Le 1981‘

Corpiler®s Comments

1981 _Amendmentss: Chapter 253 deleted wcertifiad® before
mcopy® in (l)(b) and "or verified as otherwise ordered by
the courtV at the end of (1){(b)e.
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Chapter 268 inserted "or 85-2-222- after "85-2-221" and
substituted "must® for *shall* in (1); added subsection (2).

Effective _Date: Section 2y Che 253y L. 1951, and sec,
1ly Che 26Ry Le 1981y provided: *This act is effective on
passage and approval.® Rcth acts were approved April 2,
1981.

85-2=2.6s _Abandooment by failure to. _file _clgims The
failure to file a claitm ¢cf an existina right as required by
85-2-2?1 establishes a conclusive presumption ot ztandonment
of that righte

History: Ene Sece 149 Chs 697y L. 1979.

B5-2-221a__Claim to constitute prima facie exidencea A
claim of an existing right filed in accordance with 85-2-221
constitutes prima facie proof of its content until the
issuance of a final decree.

History: Ene Sece 159 Che 65Ty Le 1973,
82-2-223_throuyh 82-2:-23C reserysds

§5-=2-231a_ _Prelizinary _decrges (1) The water judge
shall issuc a preliminary decree. The preliminary decree
shall be baszd on:

Eag the statements of claim before the water judge;

b the data submitted by the desartment;

(c) the contents of compacts approved cy the kontana
legislatura and the tribe or federal agency orsy lacking an
approved compacts the filinas for federal 3nA Indian
reserved rights; and

{d) any additional data obtain=d by the water judge.
The prelioinary decree shall be issued within 9 days after
the close of the special filing period set out in
BS5-2-7C2(3) or as Soon thereafter as is rcasonably feasibles
This section does not prevent the water judge from issuinG
an interlocutory “ecree or other temgorary decree if such a
decree is necessary for the orderly administration of water
rights prior to the issuance of a preliminary decr>e.

(2) A preliminary decree may be issued for any
hydrologically interrelated portion c¢cf a rater division*
including but not 1limited to a basin* subbasiiny drainagey
subdrainagey stream* or single source cf supoly cf watery, 3t
a time different from the issuance of c¢thar preliminary
decrees or portions of the same decree.

(3) The preliminary decree shall contain the
information and rake the determinationse Ffindinasy and
conclusions required for the final decree under §5=2-224,
The water judge shall include in the preliminary decree the
contents of a <cospact neocotiated under the provisions of
part 7 that has been approved by the legislature and the
tribe or federal aqgency whether or not it has teen ratified
by congresse

(4) |If the water judge is satisfied that the report of
the water master meets the requirements for the preliminery




decree set forth in subsections (1) and (3)y and s
satisfied with the conclusions containad in tne reporte the
rater judge <shall adopt the report 3s the prelioinary
decrees I f the water judce is n3t so satisfied* he maye at
h i optionye reconait the report to the master with
instructionse or modify the report and issue the preliminary
decreee.

History: tNe ScCSe 22y 2Ty Che 697y Le 19793 3amde Sece
te Che 268s Le 1981

Compiler®*s Comments

1981_Amendrent: Celeted "within a reasonzble time after
the close of the filing period2 at the beginning of (1);
inserted subsection (1)(c); added the material beqginning
with ®The preliminsry decree shall be issued e« o " in
(1)(d): inserted subsection (2); substituted "approved by
the legislature and the tribe or fegderal acency®™ for "agreed
upon by the parties *o the compact®™ in (3)e

Effectiye Date:i Section 1le Che 2€8s Le 1981y provided:
*This act is effective on passage and apnrovale." Cpproved
April 3¢ 19cle.

Cogmissionar__Correctigns Because of rearrangement of
$2Ca 279 Che 697y Le 1979y the Code Ccmmissioners 1979
added the werds ®"negotiated under the provisions of nsart T»
to the last sentence in subsection (2).

B5-2-222._ Axailability of prelimipary decregs (1) The
water judnwe shall send a copy of the preliminary decree to
the departmenty and the water judge shall serve by mail a
notice of availahiltity of the preliminary decree to each
person ~ho ras filed a claim cf existing righty ore in the
Powder River Pasiney to each person who has filed a
declaration of an existing right. The water Judge shall
enclose with the notice an abstract of the disposition of
sucn person®s claimed or declared existing rightes The notice
of availability shall also be served upon those issued or
having applied for and not having been denied a beneficial
water use permit pursuant to Title 959 chapter 2+ part 3
those grantecd a reservation pursuant to 85-2-316s or other
interested persons who request service of the notice from
the water judaes The clerk or person designated by tha water
judge to mail the notice shall make a general certificate of
mailing certifying that a copy of the notice nas been plsced
in the United States wails pcsteqe prepaids addressed to
erach party required t¢ be served notice of the preliminary
decree; Such certificate shall be conclusive evidence of due
and legal notice of entry of decree-

(2) &ny person way obtain a copy of the preliminary
decree upon payment of a fee of $20 or the cost of printings
whichever is greatery tc the water judgee

History: £ne Sece 22y Che 6979 Le 1977

82=2-223a . _MYearing._op__prz2lisinacy._decrees (1) Upon
objection to the preliminary decree by the d2partments 3
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person named in the preliminary decree* or any other persony
for good cause showny the departrent or such person is
entitled to a hearing thereon before the water judge.

(2) If a hearing is requested? such request must be
filed uith the water judge within 90 days after notice of
entry cf the preliminary decree. Ths uater judage mrays for
good cause showne extend this time timit an additional 9¢
days if application for the extension is made within 90 days
after notice of entry of the preliminary decree-

{3) The request for a hearinqg shall contain a precise
stategent of the findings and conclusions in the preliminary
decree uith which the department or person requesting the
hearinqg disagrees. The request shall specify the paragraphs
and pages containing the findings and conclusions to which
objection is wmades The request shall state the specific
grounds and evidence on which the objections are based.

(4) Upon expiration of the time for filing objections
and upon timely receipt of a request for a hearing. the
water judye shall notify each party named in the preliminary
decree that a hearinq has been requested- The water judge
shall fix a Jay when all parties who wish to participate in
future proceedings must appear or file a statement- The
water judge shall then set a date for a hearinge The water
judge may conduct individual or consolidated hearingse A
hearing shall be conducted as for other civil actions. At
the order of the water judge a hearing may be conducted by

the water master* who shall prepare a report of the hearinq
as provided iN MeRelivePey Rule S53(e)e

History: En, Secs 239 Che 697y Le 1979; amde Sece To
Che 268y L. 1981

Compiler®*s Comments

1281 _Amendment: Increased tho additional time extension
from 30 to 90 days in (2)e

B5-2-2344 _Fipal _decrees (1) The water judge shall, on
the basis of the preliminary decree and on the basis of any
hearinqg that may have been bheldy enter a final decree
affirming or modifying the preliminary decree. If no
request for a hearing is filed within the time allowed* the
preliminary decree automatically becomes finaly, and the
uater judge shall 2nter it as the final decree.

(2) The final decree shall establish the existing
rights and priorities within the water judge®s jurisdiction
of persons required by 85-2-221 to file a ct2im for an
existing right and of persons required to file « declYarsation
of existing rights in the Pcwder River 3asin pursuant to an
order of the department or a district court issued under
secticns a ond 9 of Chapgter 452, Laws of 1973.

(3) The final decree shall state the findings of facty
zTong with ?ny conclusions of laws upon which the existing
rights &nc¢ priorities of each person named in the decree are
based.

(4) For each person who is found to have an existing
riaghty the final decree shall state:




(a) tne name and post-office address of the owner of
tha right;

(b) the amount of waters rate, and volumes included in
tho riahtj;

(c) the date of priority of the right;

(d) the purpose for nhich the water included in the
right is used;

(e) the place of use and a description of the Yandy if
anys to which the right is appurtenant;

(f) the source of the water included in the right;

(gq) the place and means of diversion;

(h) the inclusive dates during which the water is used
each year;

(i) any other information necessary to fully define
the nature and extent of the righte

History: Ene SeCe 24y Che 697y Lo 1979.

85-2-225a__Appeals _from _final_ _decrees A person whose
existing rights and priorities are detarmined in the final
decree may appeal the determination only if:

(1) he requested hearing and appeared and entered
objections to the preliminary decree; or

(2) his rights as determined in the preliminary decree
were 3lter2d as the result of a hearing requested by anothsr
persons

History: En- Sece 259 Che 69Ty Le 1979.

B5-2-2356as Certificate of water right. when a final
decree is entereds the water judge shall send a copy to the
department. The department shall on the basis of the final
decrse issue a certificate of water right to each person
decreed an existing right- The original of the certificate
shall be sent tc the county clerk and recorder cf the county
where the point of diversion or place of use is located for
recordation. The department shall keep a copy of the
certificate in its office in Helenae. After recordationy the
clerk and r:cordar shall send the certificate to the oerson
to whom the right is decreede

History: En- Sece 2€y Che 697y Le 1979.
82-2-237_through 83-2-240 reserveds
B5:-2=241a_ _Hater _right _adjudication accounts There iS

established a water right adjudication account in the
earmarked revenue fund of the state treasury- 411 fees

collected under this section and 85-2-232 shall be deposited
in the account to pay the expenses incurred by the State for
administering this part, part 7y and Title 3» chapter 7

History: En- Sece 18y Che 6979y Le 1979,

B5-2-242e _EXpenses 1g be _borpe by states A1l  expenses
incurred by the state as a result of this party part T+ and
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Title 3y chapter 7y are to be paid from the water right

adjudication account in the earmarked revenue fund
estatlished in B8%5-2-241s« EXxpense; include but are not
limited to the salaries and expenses of personnels
equipment* cffice spiacey and other necessities incurred in
administering this parte part Te and Title 3, chapter Te If
sufficient revenue is nct availatle from the earmarked

revenue fundey the expense shall be paid from the state*s
general fund.

History: En. Sece 19+ Che 697y Le 1979.

B85-2-243a. Department assistapce tg water . judgeses The
department* subject to the direction of the water judqge*
shall. without cost to the judicial districts whclly or
partly within his water division:

(1) provide such information and assistance as may te
required by the water judgqe to adjuaicate claims of existing
rights;

(2) establish information and assistance programs to
aid claimants in the filing of claias for existing rights
required by 85-2-221;

(3) conduct field investiqations of claims that the
water judge in consultaticn with the department determines
warrant investigation; and

(4) provide the water judge with all information in
its possession bearing upon existing rights* including all
declarations filed with and all information gathered by the
department with respect to existing rights in the Pcwder
River PBasine.

History: Ene Sece 21y Che 697, L 1979.
Part 3

Appropgriationse Permits*
and Certificates of Hater Riqghts

B5-2-301. _Eight %o appropriates After July 1, 1973, a
person may not appropriate water except as provided in this

chapter. A person may only appropriate water for a
beneficial use. A right to appropriate water may not he
acquired by any other methody inclucdina by adverse usey
adverse possession* prescrigtion, or estoppel. The method

prescribed 5y this chapter is exclusive.

History: Ene Sece 169 Che 452y Le 1973; amde Sece 2»
Che 238y Le 1974; amde Sece By Che 485y Le 1975; and. Sece.
4y Che 4169 Le 1977; amde Secs 1ly Che 4704 Le 1977; ReCoeM,
1947y 89-880(1)~=

B82-2-302._ _Application.  fQr permits Except 3s otherwise
provided in (1) and (2) of 85-2-30&, a Dpersm”n say not
appropriate water or commence construction of diversion*
impoundment* withdrawal* or distribution works tncrofor
except by applying for and receiving a permit from the




department. The application shall be made on a form
prescribed by the department. The department shall make the
forwms availabhle throuqh its offices and tho offices of the
county clerk and recorders. The department shall return a
defective application for ccrrection cr completion together
witihh the reasons for returning it. An application does not

lose oariority of filing because of defectsy if the
application is correctede completed, and refiled with the
department within 3C days after its return to tne applicant
or within a further time as the department may allow. I f an

application is not corrected anu completed within 30 days or
within a further tine as the department allowss up to 18

months* the priority date of the application shall be the
date of refiling the application with the corrections with
the department. An application not corrected within 18

months shall be terminatedes

History: En. Sece 16y Che 4529 Le 1973; amde Sece 2¢
Ch 238y Le 1974; 2mde Sece 9y Che 485, Le 1975; amde Sece
Gy Ch. 416s Le 1977; amde SecCe 1y Che 470y Le 19775 ReCeMe
1947+ 89-830(2).

85-2-23G2a_ _Permit for copversion of nonproductive _0il
or_gJgas.wells A person who desires to convert a nonproductive
oil or wgas well to a water well ®ay do so immediately but
shall file a notice of completion or apply for a permit*
depending on the maximum vyield of the welly as otherwise
provided in this chapter. The date of appropriation shall be
the date ~cf filing the notice of completion or the
application for a permit.

History: ENne Sece 169y Che 4529 Le 1973; amde Sece 29
Che 238y Le 1974; amde Seces 8y Chr 435, Le 1975; amde Sece
b9 Che 416y Le 1977; amde SecCe 19 Che 470 Le 19775 ReleM,
19479 89-BB0O(6)

85-2-3C4.__Appropriation__by _state . _board __.of _ _land
compissioonersa The state hoard of land commissioners mays

through the department of natural resources and
conservation. at its discretions appropriate any available
waters for wuse upon state lands and authorize the
construction of irrigation works for these lands- The

appropriation shall be made in the same way and under the

same laws as those qoverning the appropriation of water by
individuals.

History: En. Sece 29 Che 85y L. 1905; re-ene Sece
225449 Peve C 1907; re—en. Sece 19659 ReLe™e 1921; 3amde Sec,
2y Che 28Uy L 1965; amde Sece 113, Che 2539 Ls 19741
RQCOM. 1947’ Bl—ZCIB.

835-2-30%__Appropriation permit _for.reserwoirs A person
intending to appropriate hater by means of a reservoir shall

apply for a permit as prescribed in this chapter.

History: En  Sece 25r Che 4529 Le 1973; ReCele 1947,
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89-889.

85-2-306. _Exceptions . Lo . _persit__requirementse (1)
Outside the boundaries of a controlled groundwater area* a
permit is not required before appropriating qroundwater by
means c¢f 4 well or developed spring with a maximum
appropriation of less than 100 gallons per minutee. within 60
days of ccmpletion of the well or developed spring and
appropriation of the qroundwater for beneficial use* the

appropriator shall file a notice of completion with the
department on a form provided by tne department at its
offices and at the offices of the county clerk ana

recorders. Upon receipt of the notice* the department shall
review the notice and mays before issuing a certificate of
water rightey return a defective notice for correction or
completionr together with the reasons for returning it. A
notice does not lose priority of filing because of defects*
if the notice is corrected* completedy and refiled with the
department nithin 30 days or within a further time as the
department may allows not to exceed 6 monthse If a notice is
not corrected and conpleted within the time allowed* the
priority date of appropriation shall be the date of refiling
a correct and complete notice with the denartmente A
certificate of water right may not be issued until a correct
and complete notice has been filed with the department. The
original of the certificate shall te sent to the county
clerk and recorder in the county where the point of
diversion or place of use is located for recordation. The
department shall keep a copy of the certificate in its
office in Halenae After recordation* the clerk and recorder
shall sen1 the certificate to the appropriatore The date of
filing ¢f th? notice of completion is the date of priority
of the righte.

(2) An  appropriator of grounidwater by seans of a well
or developed spring* first put to beneficial use between
January 1y 1962y and July 1y 1973y whc did not fil= a notice
of completion* as required by laws in force prior to April
14, 19E1y with the county .clerk and recorder shslil file a
notice of completion* as provided in subsection (1) of this
sections with the department to perfect the water righte The
priority date of the appropriation shall be the date of the
filing of a notice as provided in subsection (1) of this
section, An appropriation wunder this subsection is an
existing righty and a permit is not required; however* the
department shall acknowledge the receipt of a correct and
complete filing of a notice of completions except that for
an appropriation of less than 100 gallons per minute* the .

department shall issue a certificate of water ridhte ;

(3) A permit is not required before constructing an’
impoundment or pit and agpropriatina water for use by
livestock if the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is from a
source other than & perennial flowing streamy, and the
impoundment or pit is to be constructed on end will be

accessible to a parcel of land that is awned or under the
control of the aoplicant and that Is 40 acres or larqer. 4s




used in this subsection, a perennial flowing stream means a
stream which historically has flowed continuously at all
seasons of the years during dry as well as wet years.
Howevery within 60 days after constructing the impoundment
or pite the appropriator shall apply for a permit as
prescribed by this parte Upon receipt of a correct and
complete application for a stockwater provisional permit,
the department shall then automatically issue a provisional
permit. I ¥ the department determines after a hearing that
the rights of other appropriators have been or will he
adversely affected* it may revoke the permit or require the
permittee to modify the impoundment or pit and may then make
the permit subject to such termsy conditions* restrictions*

or limitations it considers necessary to protect the riohts
of other appropriatorse
(4) A person wmay also appropriate water without

applying for or prior to receiving a permit under rules
adopted by the board under 8%-2-113e

History: ENe Sece 164 Ch 452, Le 1973, amde Sece 2¢
Che 238y Lo 1974; amde Sece 8¢ Che 435+ Le 1975; amde Sec.
49 Cha 416y Le 1977; amde Sece 1T Che 470y Le 1977; ReCoM,
1947y 89-830(5)y (T); amde SecCe ly Che 30y Le 1981; amd.
SeCe 19y Che 160y Lo 1981; amde Sece 19 Che 357¢ Le 1981,

Compiler®s Comments

1981 _amepdments: Chapter 30 inserted *and the
impoundment or pit is to be constructed on and will be
accassible to a parcel of Vlanag that is owned or under the
contrcl of the apglicant and that is 40 acres or Yarger"™ in
the midale of {3)e.

Chaoter 160 substituted %within 60 days afterV for
"petore®™ in the third sentence of (3); inserted the fourtti
sentence in (3); substituted "after a hearing”® for " after
processing the application¥ in the last Sentence of (3);
substituted ™"it may revoke the permit or require the
nerwittee to wmodify the impoundment or pit and may then
make® for ®it may require the apolicant to modify the
construction of the impoundment or pit and issue* in the
last sentence of (3).

Chaoter 357 inserted '"or developed spring” after "well®
in twc places in (1); substituted "™maximum appropriation of
less than 100 gallons per minuteV for "maximum yield of less
than 100 gallons a wminute™ in the first sentence of (1);
inserted "with the department” after '""notice of completion*
in the second sentence of (1); substituted "the department
shall review the notice and maye before issuing a
certificate of water rinhty return a defective notice for
correction or completiones toqether with the reasons for
returning it" for “the department shall automatically issue
a certificate of water rights* in the third sentence of (1)
inserted the fourth* fifthy and sixth sentences i (1):
inserted subsection (2)e

Applicability: Section 2+ Che 30y Le 1981,y provided:
"This act applies to applications pending with the
department on the effective date of this actes as well as
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applications filed with the department after the effective
date of this act."

Subsection (1)s sece Ty Che 357y L. 1981, provided:
"Subsection (2) of section 1 [sece Yy (he 357¢ Le 1981,
amending 8%5-2-306] applies to all notices of completion
filed with the department after July 1y 1973."

Subsection (2)s sece Ty Che 3579 Le 1981y provided:
®Subsection (1) of section 1 {sece lv Che 3579 L. 1$81y
amending 85-2-306]y section 3 [sece 3¢ Che 35Ty Le 1981,
amending 85-2-310]y and section 4 [sece 4y Che 35Ty Le
1981y amending 85-2-3111 apply to notices of completion and
applications pending before the department and to those
filed with the department after April 14y 1981le"

Effective _Date: Section 99 Che 357¢ Le 1931y provided:
"This act is effective on passage and approval.” Approved
April l4s 1981e

B5-2-301a__Notice of applicatiops (1) Upon receipt of a
proper application for a permity the department shall
preoare a notice containing the facts pertinent to the
application and shall publish the notice in a reuspaper of
aeneral circulation in the area of the source once 3 week
for 3 consecutive weekse Before the last date of
publication* the department shall also serve the notice by
first-class mail upon an appropriator cf wataer or applicant
for or holder of a permit whos according to the recoras of

the denartmcnty nay be affected by the proposed
appropriation. A notice shall also we served upcn any public
agency that has reserved waters in the socurce under

85-2-31¢. The department mayy in its discretions 3lso serve
notice upon any state agency or other person the department
feels my be interested in or affected by the proposed

appropriatiune The department shalil file in its records
proof of service by affidavit of the publisher in the case
of notice by publication and by its own affidavit in the

case of service by maile

(2) TYhe notice shall state that by a date set by the
department (not less than 30 days or more than 60 days after
the Yast dats of gpublication) persons may file with the
department written objections tc the application.

(3) The requirements of subsections (1) and (2) of
this section do not apply if the department findsy on the
basis of information reasonably available to ite that the
appropriation as proposed in the application will not
adversely affect the rights of other persons.

History: En. Sece 179 Che 4524 tLe 1973; amde Secs 9y

Che 4954 Le 1975; ReCeMe 1947, 89-881; amde Seces Zy Che 357,
Le 198Ble.

Compiler®s Comments
1381 __Asendsent; substituted "first-class* for
—-certified™ before ™"mail™ in the second sentence of (l)e
Effective. _Dates Secticn 9 Che 35Ty La 1981y provided:
®This act is effective on passaqge and approval.” Approved
April l4s 1981,
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85-2-308a_ _0Objectionss (1) An  objection to an
application must be filed by the date specified by the
department under 85-2-307(2)e

(2) The objection must state the name and address of
the objector and facts tending t» show that there are no

unappropriated waters in the proposed source* that the
proposed means of appropriation are inadequate* that the
property* rightsey or Interests of the objector would be

aoversely affected by the proposed appropriation* or the
objector may state any other objections to the proposed
appropriation he considers pertinent-

History: §£ne Sece 1By Ch, 452y L. 1973; ReCoMs 1947,
39-882.

83=2-20%4__Hegrings _op.__gbjectignss B Fthe department
determines that zn objection to an application for a permit

states a valid objection to the issuance of the permit* it
shall hold a public hearing on the objection within 60 days
from tho aate set by the department for the filing of
objectionsy after serving notice of tho hearing by certified
aail upon the 3pnlicant and the »sbjectore. The department may
consolidate hearings if mecre than one objection is filed to
an ag2licatione The department shall file in its records
proof of the service by affidavit of the department-

History: Ene SeCe 199 Che 452y Le 1973; ReCoMa 1947,
39-883.

85-2-212e_ _Agtion__op.__applicatigns (1) The department
shall grante denysy or condition an application for a permit
in whole or in part within 120 days after the last date of
publication of the notice of application if no objections
have been received and within LBO days if a hearinq is held
or objections have been received- However* in either case
the time may be extended upon aqreenent of ths applicant*
ore in those cases where an environmental impact statement
must he prepared or in other extraordinary cases* not wore
than 60 days upon order of the department- I f the
department crders the time extended* it shall serve a notice
of the extension and the reasons therefor by certified mail
upon the applicant and each person nho has filed an
objection as provided by 85-2-3C8.

(2) However* an application may not ba approved in a
modifiec form or wupon termses conditions* or Ilimitations
specified by the department or deniedy unless the applicant
is first granted an opportunity to be hearde If ro objection
is filed 3against the application but the department {s of
the opinion that the application should be approved in a
modified form or upon termsey conditionss, or %Yimitations
specified by it or that the application should be deniedy
the department shall prepare a statement of its opinion and
t he reasons therefor- The department shall serve a staterent
of its opinion by certified wmall wupon the applicanty
together with a notice that the applicant may obtain a
nearing by filing a request therefor witnin 30 days after




the notice i s mailed. The notice shall further state that

the application will be modified in a specified manner or
denied* unless a hearing is requested.
(3) The department may cease action upon an

application for a perait and return it to the applicant when
it finds that the application is not in good faith or does
not show a bona fide intent tc appropriate witer for a
beneficial wuse. An application returned for any of these
reasons shall be accompanied by a statement of the¢ reasons
for which it was returned* and there shall e no right to a
priority date base3 upon the filing of the apolication.
Returning an application pursuant to this subsection shall
be deemed a final decision of the departwente.

History: (l)» (2)Ene Sece 29y Che 452y Le 1913; amde
Secea 1lGe C(Che 485y Le 1975; amde Sece 5y Che 4145y Le 1977;
Sece 39-884y ReCoeMe 1947 (3}Ene Sece 16y Che 452y Le 1973;
amde Sece 2¢ Che 238y Le 1974; amde Sece 4dy Che 485, Le
1975; amde SeCe 49 Che 4169 Le 1977; amde S5€Ce 1y Che 470y
Le 1977, S58Ce 89-BRB0y ReloeMe 1947; ReCoeMe 1947, 29-88C(3)s
89-384; 2mds S€cCe 39 Che 357 L. 1981,

Compilar®s Comments
1981__Apepdmepnt: Substituted "objections have been

received® for *hearing is held™ after "if no™ in the first
sentence of (1); inserted "or objections nave been received-
after ®*if 3 hearing is held” at the end of the first

sentence of (1).

Apolicability: Subsection (2)* sece Ty Che 357y L.
1931y provided: "Subsection (1) of section 1 [sece 1y Che
357y L. 198ly amending 65~2~3061y section 3 [s2ce 34 Che
357y Le 1981y amending %5-2-3107y and section 4 [seCe 4y
Ctie 3%7y Le 1931y amendinq 85-2-3111 apply to notices of
completion and applications pending bpafore the Adepartment
and to those filed with the denartwent after April 14r
198l."

Effective Date: Section 9y Che 357y Le 1721y provided:
"This act is effective on passaqe and approvale®™ Approved
April 14y 158le -

835z2=31)a__Lriteria__for .issuance.__of . _usriits The
department shall issue a permit if:

(1) there are wunappropriated waters in the source of
suoply:

(a) at times when the water can be put to the wusa
proposed by the applicant;

(b) in the amount the applicant seeks to Aappropriate;
and

(c) throughout the period during which the applicant
seeks to appropriate, the amount reqguested is availabtle;

(2) the rights of a prior appropriator will nct te
adversely affected;

{2) the proposed means of diversions constructione and
operation of the appropriation works are adequate;

(4) the proposed use of water is a beneficial use;

(5) the oroposed use will not interfere wunreasonably
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witn other planned uses or aevelopments for which a3 permit
has been issued or for which water has becen roservea;

(6) an apnlicant far an appropriation of 10,000
acre-feet a year r more and 15 cubic feet prr sncond or
more proves by clear anc convincing 2vidence that the rights
of a prior appropriatcr will not be adversaly affected;

(7) except 13s providea in subsection (6)y the
applicant proves by substantial credible evidence the
criteria listed in subsections (1) thraugn (S)e

History: tne ScCa 2le Che 452y Le 1573; imde 5€Ce 1o
Che 156y L. 1975; a3inde SecCe ly Che 3CTe Le 19775 aTde Sece
69 Che 416y Le 1977; ReCoeVFas 1947y 89-875; comde S€cCe 4y Che
357y Le 19%] e

Cowpiler®*s Coaments

1231__Amendmepti Substituted "diversiony construction*
and operation ot the appropriation works“ for ®"diversion or
construction™ in (3); Substituted "and®" for ®or® after "a
year or aore"™ in (6); added subsection (7).

Applicsbility: Subsection (2)sy sece Te Che 23579 L.
1981y provided: "Subsection (1) of section 1 [sece ly Che
35Ty Le 1981y amanding 35-2-3061y section 3 [sece 3¢ Chs
35Te Le 13%ly amending 85-2-3190]y and section 4 [ScCe 4y
Che 357+ Le 1731y amending 85-2-3111 apply to notices of
completion and applications gending hefore ,the department
arid to thos” filed with the department after April 14,
1981e™

Effective__Date: Section 9y Che 357y Le 1981, provided:
"This act is effective on passage and apProvale™® Approved
April 14, 1531.

85-2-312s. _Jerms__of _permits (1) The Jdepartment may
issue a permit tor less than the arount of water requested*
but in no case may it issue a permit for more water than is
requested oar than can be beneficially used without waste for
the purpose stated in the application. The department may
require mocification cf plans and specifications fcr the
approgriation or related diversion ¢r construction. It may
issue a oermit subject to terwse conditionsy restrictionss
and liwitations it considers necessary to Protect the rights
of other apnropriatorsy and it may issue temoorary or
seasonal nermitse A permit shall ve issued subject to
existing rights and any final determination of those rights
made under this chapter.

(2) The department may limit the time for commencement
of the appropriation works* completion of construction* and
actual application of the water to the propcsed beneficial
use. In fixing those time limitssy the department shall
consider e cost and magnitude of the projecty the
engineerinsg and physical features tc be encountered* andy on
projects desitned for gradual develcpment and gradually
increased use of waters the time reasonably necessary for
that «radual development and increasad uses For goad cause
shown by the permittee* the departwment say in its discretion
reasonably extend time limitse




(3) The oriqinal of the permit shall be sent to the
county clerk and r=2corder in the county where the point of
diversion or place of use is located for recordation* and a
copy shall be kegt in the office of the department in
Ha2lena. After recordation* the clerk and recorder shall send
the permit to the permittee.

History: En. SecCe 22y Chr 452y Le 1973; ReCeFe 1947,
39-386.

89-2-313a. _Provisiooal _perwits A permit issued prior to
a final determination of existing riabts is provisional and
is subject to that final determinatione The amount of the
appropriatiun grantea in 3 provisional gperait shall be
reduced or modified ~here necessary to protect and juarantee
existing rights determined in the final decrees A sersen say
not obtain any vestsd right to an appropriation obtained
undzr a provisional permit by virtue of construction of
diversion workss purchase of eaguipment to aoply watery
plantina of cropss or cther action #here the permit would
have been denied or modified if the final +ecree hac¢ been
available to the departments

History: En. S@Ce 169 Che 4529 Le 19273; mcde SecCe 29
Ch, 232y Le 1374; amde SecCs Ay Lhe 4459 Le 1975; ande Sece
49 Che 416y Le 1977; amde Sece 19 Che 477y Le 19775 ReCeMa
194Te 39-83C(4)e

B2-2-314a__Reyocation_of permite §F the work on  an
appropriation is not commencedy prosecuted* or ccmpleted
within the time stated in the permit or an extension therecof
or if the water is not being applieo to the Dbeneficial wuse
contemplatad in the permit or it the permit is otharwise not
being fcllowedy the department maye 3ftar nociCes require
the permittee to show cause why the permit should not be
revoked. If the permittee fails to show sufficient causey
the departaent may revoke tte pz2raite

History: CNe SecCe 23' Che, 452’ La 1973, Rel oMo 1947'
39-887.

B5-2-2L%a._Lertificate _of water righte (1) Upon actual
apolication of water to the proposed beneficial wuse within

the time allowed* the permittee shall pnotify the department
that the appropriation has been properly completeds The
department may then inspect the apprepriationy and if it
determines that the appropriation has been completed in
substantial accordance with the permity it shall issue the
peroittee a certificate of uater righte The original of the
certificate shall he sent to the ccunty clerk and recorder
in the county wherein the point of givarsion or place of use
is located for recordation* and a duplicate shall he kept in
the office of the department in Helenas. After recordations
the clerk and recorder shall send the cartificite to the
appropriators

(2) “xcept as provideo in 85-2-313y ~ certificate of
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water right in a particular source ray not w2 is<uad prior
to a gener sl deterrination under pgart 2 of this chaster of
existing rights in that source.

History: Lne Suce 249 Che 4529 Le 19737 MeleVe 1947,
39-3F 8.

8522-316a._2eseryation of materss (1) The state or any
aotitical subhdivision or a2qency thereof nr the Urjted States
or any ag2ncy thereof wmay apply to the board to reserve
waters for existing or future beneficiz) uses or to maintain
a minimur flow* level* or quality of water thraughout the
year or at such periods or for such length of time as the
noard desi ntes,

(2) Upon receiving an applicationy, the department
shall proceed in accordance with 85=2=307 through 85-2-1319.
After the hearinaq provided in 825-2-309¢ the hoarg shall
decide wnether to reserve the water for the applicant. The
department's costs cf givinc noticey helding the hearings
conducting investigaticnsy and wmaking r2cords incurred in
acting upon the application to reserve waters except the
cost of s:laries of the department®s p2rsonnelsy shall he

naid by tha applicant. I n addition* a reasnnable proportion
of the department®s cost of preparing an envircnmental
ismpact statement shall be paid by the applicant unless

waived by tne department upon a showing of good cause by the
applicante

(3) Tne board may noct adopt an order resarving water
unless the @pplicant establishes to the satisfaction of the
board:

(a) the purpose of the reservation;

() the need for the reservation;

(c) the amount of weter na2cessary for the purpose of
the reservation;

(d) that the reservation is in the public interest*

(4) 1If the purpose of the reservation requires
ccnstruction cf a storage or diversion facility* the
applicant shall estatlisih tc the satisfaction of the board
that there will be progress toward completion of the
facility and accomplishment of the purnose with reasonable
diligence in accordance with an established plan.

(5) The board shall lipit any reservations after ™ay
99 19794 fOor maintenance cf minimum flowse Yevely or quality
of hater that it awards at any point on a stream or river to
a maximur of SOX of the average amnual flow of record on
gauged streamse Ungauqed streams can he allocated at the
ciscretinn cf the btoarde

(&) After the adoption of an order reserving waters,
the departrent nay reject an application and refuse 3 permit
for the aporopriation of reserved waters or mwmays with the
approval of the boards issue the nermit subject te such
terms and conditions it considers necessdary for the
orotection of the objectives of the reservation-

(7) Any person desiring to use water reserved to a
conservation district for agricultural purposes shall wake
application for suck use with the districty and the district
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upon approval of the application must inform the department
of the approved use- The department sh2ll maintain records
of all uses of water reserved to conservation districts and
be responsible, uhen requested by the districts. for
renderina tecchnical an3 administrative assistance within the
department®s staffing and budgeting limitations in the
preparation and processinqg of such applicetions for the
conservation districts, The departsent shalle within ¥ts
staffing and budgeting limitations* coaplete any feasibility
study requested by the districts within 12 months of the
time tho request was mades The board shall extend the time
allowed to develop a plan identifying projects for utiltizing
a district's reservation so lonq as the conservation
district mskes a qood faith effort* aithin its staffing and
budget 1imitations. to develop a pline

(8) 4 reservation under this section shall date from
the date the order reserving the water is adopted by the
board and shall no* adversely affect any rights in existence
at that time.

(9) The board shalls periodically but at least once
every 13 yearss review existing reservations to ensure that
the objectives of the reservation are teing met. where the

objectives of the reservation are not being mety the board _

may extends revoker or sodify the reservation.

(1C) Ttie board may modify an existing or future order
originally adopted to reserve water for the purpose of
maintaining minimum flows level* or qudality of watery so as
to reallocate suck reservation or portion thereof to an
applicant rho is a qualified reservant under this section.
Reallocation of reserved water may be made by the board
following notice ana hearing wherein the board finds that
all cr part of +the reservation is not required for its
purpose an3 that the need for the reallocation has been
shown by the applicent to outweigh the need shown by the
original reservante. Reallocation of reserved water shall not
adversely affect the priority daote of the reservation* and
the reservation shall retain its priority date despite
reallocation to a different entity for a different usee The
board may not reallocate water reserved under this section
on any stream or river more frequently than once every 5
yearss

(11) Mething in this section vests the board with the
authority to alter a water right that is not a reservation.

History: En. Sece 26y Che 452s Le 1973; amde Sece 1lly
Che 485y Le 1975; amdas Sece Ty Che 4l6¢ La 1977; ReCeMe
1947y B89-290; a3mde SeCe l9y Che 639y Lo 1979; 3IWMde Secs 1o
Che 1859 Le 19815 and. Sece 69 Che 257, L. 1981.

Compilert*s Comments

1231 _Amepndments: Chapter 186 inserted ™“when requested
by the aistricts™ before "for rendering technical and
administrative assistance* in (7); inserted " preparation
and* before "processing of such applicatians® in the middle
of (7); added last two sentences of (7)e

Chapter 357 added the last sentence of (2)s
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Applicability: Subsection (3)s sece Te Che 357y L.
1981¢ provided: "Section 6 [sece 6y Che 35Ty Le 1981y
amending 85-2-316] applies to applications pending before
the board on April 14y 198le as well as applications filed
#ith the becard after April 14y 1981."

1981 _Effective Datei section 9+ Che 357y L. 1981,
provided: "This act is effective on passage and aporoval."
Approved April l4y 1981.

1212 _Effecrive Date: Section 29 Che 689y Le 1979,
provided: "This act is effective on passage and approval.»
Approved May Iy 1979

82-2=211a .limitatiopn on_appropriation of ground watera.
(1) After May Te 1979y no application for a oermit to
appropriate qround water iNn excess of 3,000 acre feet per
year say be daranteds except pursuant to an act of the
Tegislature permitting the specific appropriatione.

(2) Subsection (1) applies to 3ny permit tc
appropriate nround water for which apglication has been made
but which has not been granted as of MKay 74 1979.

(3) This section does not apply to appropriations by
municipalities for municipal use or to appropriations for
public water supplies as defined in 75-6-102 or to
appropriations For the irrigation of cropland owned and
operated by the applicants

4) Any person* association* corporation? :or &ther
entity that applies for a perwmit to appropriate qround
watery sinqularly or ccllectivslys for the purpose of
circumventing this section is punishable by a fine not
exceeding $54000,

History: Ene. Secse 2¢ 49 Che 631y L. 1979.

Compiler*s Comments

Effective dates Sec. 59 Che 6319 Le 1979¢ provided:
"This act is effective on passage and approval«" Approved
May Ts 197S5a

B3-2-318a . _HMater right apopropridtion acccunts There s
established a water right appropriation account 1IN the
earmarked revenue fund of the state treasury. AYl1  fees
collected as provided in 85-2-113 shall be deposited in the
account to help pay the expenses incurred by the department
for administering this garte part le part 4y and part 5 of
chapter 29 Title 8Se

History: En. Sece 59 Che 357y Le 1981

Compiler®s Comments

Codification Instruciiop: section By Che 357y L 1981y
provided: " Section 5 [{B85-2-318) is intended to be codified
as an inteqral part of Title 85¢ chapter 2y part 3¢ and the
provisions of Title 85y chapter 29 apply to section Se"

Effectiye _Rate: Section 99 Ch. 357Te Le 1981y provided:
®*This act is effective on passage and approval.* Approved
April 14y 1981
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85-2-319_and._85-2-320_reseryeda

83-2:-2321a_ _Milk River Basipn --_suspepnsion_of agction__opn
permits == _propgsals (1) In Order to balance the need fcr
the continued development of Yontana®s water and for
protection of existing rights in the Milk River %asines the
department may suspend action on a class of applications or
may close a source in the basin and refuse to accent a class
of applicationsy or bothy for a permit under this part to
appropriate from that source in the basin.

(2) Suspension or closure* or boths may only be
proposed by the departmente.

(3) The proposal must state the source in the basin
and class of applications for which suspension cr closurey
or both* is being proposed and any of the following
allegations:

(a) that the frequency of occurfence of unappropriated
waters is such that:

(i) any new appropriation from the source for the
class of applications will adversely affect the rights of a
prior appropriation from the source; or

(ii) any new appropriation from the source for the
class c¢f amplications will interfere unreasonably with
another planned use or development for which a permit has
been gqiven or for which water has been reserved in the
source; or

(b) tnat significant disputes or enforcement groblenms
regarding priority of rights or amounts or duration of water
in use by appropriators are in progress or will arise-

History: ENne Sece 1y Che 5244 Le 1931,

Compiler*'s Comments

1g81..Titles The title to S8 199 (Ch. 524 Le 1981)
read: ®™An act to allow the department of natural resources
and conservation to suspend action on apgrlications and to
close a source within the Milk River Rmasin to applications
for a permit to appropriate water in the oasin under certain
conditions; and providing an immediate effective date«"

Effective Date; section 5y Che 524y Le 19819 provided:
®This act is effective on passaqe and approval,* bpproved
April 26y 1581

Codification _Iastructioni Section 4y Ch. 524y L. 1981,
provided: #Sections 1 through 3 [{85-2-321 through
85-2-323] are intended to be codified as an integral part
of Title 85y chapter 24 part 34 and the provisions of Title
85y chapter 2y apply to sections 1 through 3%

85-2-3.24__Heariog._--._c¢ordera (1) The department shall
conduct a hearing on the proposed suspension or closure* or
both. Notice of the hoaring must be published at least once
in each week for 3 successive weeks* not loss than 30 days
before the date of the hearing, in a newspaper cf general
circulation in the county or counties in which the source is
located, The depsrtment shall serve by mail a copy of the
notice and proposal not less than 30 days before the hearing




upon each person or public agency known from the examination

of the records of the department to be =2 claimant,
appropriator* or permitholder of water in the source.

(2) The deoartment way by order suspend action on and

shall close the' source and refuse to accept a class of
applications if it finds on the basis of the hearing that
there is substantial evidence in support of the allegations
required by H5-2-321 to be contained in the proposal.

(3) 4s part of fulfilling the requirements c¢f 2-4~623y
the order must define tho source and must state the class of
applications to which the suspension or closure, or bothe
applieses

(4) Upon adoption of the order, the department shall
refuse to accept any application for a p=rmit under this
part for the <class of application for which closure is
ordered under this section and 8%-2-3z1. |If the order
suspends action on pencing applicationsy the department
shall nctify the applicant that action on his application is
suscendeds,

(5) Upon notice under #5-2-3¢7 of intent ¢to combine
the hearings wunder 85-2-339 with the hearings under this
sectioney the Jdepartment may suspend action on pending
applications ot the class wuntil tho hearino is conducted
under this section ande as part of its final ordersy may
grante denye or condition the applications under
85-2-3N6(2)y %5-2-313y and 85-2-311 or continue the
suspension under this section.

History: tne Secese 29 Che 5244 Le 1961

85-2-323s. _Reguest 19 modify suspension =-_arders (1) A
person or public aqgency may request that an order he
modified or revoked. The request must contain allegations
supported oy substantial evidence shewing that the criteria
in 85-2-311 can be cet for an application or a class of
applications from the sources |f not so supporteds the
department may reaject the reouest without a hearinge

(2) The department may by order after a3 hearing mcdify
or revoke any order mage as provided in 85-2-321 ana
85-2~-322 uoon such notice and in such manner as s
reasonable under the circumrstancese.

History: En. Sece 3¢ Che 5244y Lo 1981
Part 4
Utilization of Water

B5-2-401s__Prioritya (1) As between appropriatorss the
First in time is the first in righte Priority of
appropriation does not include the right to prevent changes
by later appropriators in the condition of water occurrencet
such as tne increase or decrease of streamflow or the
Towering of a water t3bley artesian pressure* or water
level, if th2 prior appropriator can reasonably exercise his
water right under the changed conditionse
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(2) Priority of appropriation made under this chapter
dates from the filing of an application for a oernit with
the department* except as otherwise provided in 85-2-301
through 65-2-3039 85-2-306y 85-2-310(3)y and 85-2-313.

(3) Priority of appropriation perfected before July 1y
1973y sh211 be determined as provided in part 2 of this
chapter.

history: En. Sece 279 Che 4529 Le 1973; RefeMe 1947»
B89-891; amce 528Cs 339 Che 697+ Lo 1979

83-2-402a- _Changes. in..gporopriation__rightse (1) an
appropriator may not change the place of diversions place of

user purpose of use* or place of storage except as oernitted
under this section and approved by the department.

(2) The department sheall approve the proposed change
if it determines that the proposed change will not adversely
affect the rights of other persons. I f tha department
determines that the proposed change might adversely affect
the rights of other persons* notice of the proposed change
shall he given in accordance with 85-2-307. |If the
department determines that an objection filed bv a person
whose rights may be affected states a valid objection to the
proposed changes the department shall hold a hearing thereon
prior to its approval or denial of tne proposed chanqge.
Objections shall meet the requirements of 85-2-303(2)+ and
hearings shall be held in accordance with 85-2-309.

(3) An appropriator of more than 15 cubic feet per
second say not change the purpose of use of an appronriation
right from an aqricultural use to an industrial use.

(4) The department may approve a chanqe subject to

such terms. conditions* restrictions, and limitaetions it
considers necessary to protect the rights of other
aporopriator sy including limitations on the time for
completion of the changee

(5) It a change is not completed ds Jgpproved by tre
department or if the termses conditions* restrictions* and

limitations of the change approval are not complied with*
the department mays after notice and opportunity for
hearinge reguire the appropriator to show cause why the
change approval should not be modified or r2vakeds I f the
appropriator fails to snow sufficient causes the department
may modify or revoke the change approval.

Histary: En. 5€Ce 28y Chie 4529 Lo 1973; sad. Sece o
Che 23Ry Le 1974; amde 5ece l9 Che 338, Le 1975; amde SecCe
8' Ch. 416’ L- 1977; R-Co"g 19479 89‘3920

B5-2-403a_ _Transfec__of apprepriation _rigbts (1) The
right to use water under a permit or certificate of water
rignt shall pass with a conveyance of the land or transfer
by operation of laws unless specifically exemptaa therefrome
All transfers of interests in appropriation righes shall be
without loss of priority.

(2) Tha psrson receiving the appropriation interest
shall file with the department notice of the transfer on a
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form prescribed by the department.

(3) Without obtaining prior approval from the
department* an appropriator may not sever 3l or any part of
an appropriation right from the Yand to which it s

appurtenant* sell the appropriation right for other purposes
or to other lands* or mke the appropriation right
appurtenant to cther landse. The department shall approve the
proposed change if it determines that the propesed change
will not adversely affect the rights of other persons. |If
the department determines that the proposed change wmight
adversely affect the riqghts of other persons* notice of the
proposed change shall be given in accordance rith 8%5=2-307.
If the department then determines that an objection filed by
a person whose rights may bpe affected states a valid
objection to the proposed chanqes the departmcnt shall hold
a hearing thereon prior to its approval or denial of the
proposed cnanqges Objections shall meet the requirements of
85-2-308{2) and hearings shall be held in accordance with
85-2-309.

History: ENe S8Ce 299 Che 452y Le 1973; amde Sece 49
Che 238y Le 1974; RaCeMe 1947, 39-893,

82=2:-404%a__ADRandonment _of _oppro2riation_righta (1) If
an appropriator ceases tc use all or a part of his
appropriation right with the intention of .wholly or
partially abandoning the right or if he ceases using nis
appropriation right 3ccording to its terms and4 conditions
with the intanticn of not complying uith those terms and
conditions? the appropriation right shaily to that extent*
be deemed ccnsidered abzndoned and shall immeoiately expire.

(2) If an appropriator ceases to use all or oart of
his appropriation right or ceases using his appropriation
right accordina to its terms and condition, for a period of
15 successive vyearc and there was water available for his
user there shall be a onrima Ffacie presumption that the
appropriator has abandoned his right in whole or for the
part not used.

(3) This section does not apply to existing rights
until they have been determined in accordance with part 2 of
this chapter.

History: En. Sece 3Cy Cne 4529 Le 1973; ReCeMe 1947,
89-894.

85-2-403a. Procedure for declaring appropristion rights
abandoneds (1) When the department has reason to believe
that an appropriator may have abandoned his appropriation
right under 85-2-404 or when another appropriator in the
opinion of the department files a valid claim that he has
been or will be injured by the resumption of use of an
appropriation right alleged to have been abandoned* the
department shall petition the district court which
determined the existing rights in the source of the
appropriativon in question to hold a t=2aring to determine
whether tnu appropriation right has been abandoned.
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Proceedings under this section shall be conducted in
accordance with tne Montana Rules of Civil Procedures and
appeal shall be taken in accordance with the Montana Rules
of Appellate Civil Proceduree

(2) At the hearinge the burden of proof shall be on
the department which must establish by a preponcerance of
the eviagance that the appropriation has been abandoned under
85‘2“}04.

(3) The determination of the court shall be appended
to the final decree. The department shall keep a copy of the
determination in its office in Helena-

History: En. Sece 31le Che 452, L. 1973; KeCoMa 194T,
85-895.

B85-2-406s _QRistricr _ . court _ supervisjon __of . _water
distributiona (1) The district courts shall supervise the
distrihution of water amonq =211 appropriatorse This
supervisory authority includes the supervision of all water
conmissioners appointed prior or subsequent to July 1, 1973.
The supervision shall be qoverned by the principle that
first in time is first in right.

(2) Hhen a water distribution controversy irises upon
a source of water in which existing rights have not been
determined according to part 2 of this chapters any party to
the controversy may petition the district court for relief.
The district court from which relief is sought way grant
such injunctive or other relief which is necessary and
appropriate to preserve property rights or th» status quo
pending the issuance of the final decree.

(3) & controversy between appropriators from a Source
which has been the subject of a general determination of
existing rights under part 2 of this chapter shall be
settled by the district court which issued the final decree.
The order of the district court settling the controversy may
not alter the existing rights and priorities established in
the final decree. In cases involving permits issued by the
department* the court way not amenda the respective rights
established in the permits or alter any terms of the permits
unless the permits are inconsistent or interfere with rights
and priorities established in the final decree- The order
settling the controversy shall be appended to the final
decreer and a copy shall be filed with the department. The
department shall be served with process in any nroceedinq
under this subsectiony and the department wmaye in its
discretion* intervene in the proceedinge

History: En. Sece 32y Che 452y Le 1973; omde Sece 12y
Che 485y Le 1975; ReCe%e 19479 89-896; amde Sece 349 Che
697y Lo 1979,

85-2-5C1 through B25-2-410 reseryeda

83-2-4Llle. Mater _turned —into _patural chapnelss water
appropriated under an existing right or pursuant to this
chapter Ray be turned into the natural channel of ancther
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stream or from a reservoir into the natural channel and
withdrawn or diverted at a point downstream for beneficial
use* but the waters of that stream may not thereby ob»
diminished in cuantity or deteriorated in quality to the
detriment of a prior appropriatore Water stored in a
resarvoir wunder an existing right or pursuant to this
chapter which is turned into a natural channel for
withdrawal or diversion and beneficial use downstream shall
not be considered a part of the natural flow of that streame

History: Ene 89-891e1 by Sece 1y Chs., 1231 Le 1974
R.CQM- 19471 89"8?1.10

82:2-4124 _Returp _of _surplus._water_ to streaps In ol
cases wheraey by virtue of prior appropriationsy any person

may have diverted all the water of anv stream or tc such an
extent that there shall not be an amount sufficient Ileft
therein for thcse having a subsequent right to the waters of
such strean and there shally at any times be a surplus of
water so diverted* over and above what s actually and
necessarily used by the prior appropriator* such person
shall be required to turn and cause tc flow back intc the
stream such surplus water. Upon failure to do so within z4
hours after demand b2ing made upon him in writinge to his in
person or at his ptace of abodes by any person having a
right to the wuse of such surplus watery the perscn so
diverting the same shall be liable to the person aogrieved

for the damaqe resulting therefromsy in such sum as ray be
determined by court.

history: En. Sece 1l¢ pe 521 Le 18795 re-en. Sece 7T31l,
pe 5624 5th Dive Reve Stat. 1879; re-2ne Secs 1239, 5th
Dive Compe 3tate Ll8BT; amde Sec. 1884y Cive Ce 18955 re-ene
SeCe 19 Che 56y Le 1907; Sece 4244y Rev. Ce 19C7; re-en.
Sece T097s ReCeMe 1921; re—en. SeCcs T097¢ ReCa™. 1935;
ReCeMe 1947y 89-805.

85-2-413. _Diversion_of patural flow of waters_==__when
peraitteds Any person. owning or in possession of lands
susceptible of irrigation from any stream* the waters of
which are so diminished by prior appropriations that a
sufficient imount of water for the irrigation of his lands
cannot be obtained from the natural flow of the streams who
shall construct a reservoir or shall purchase or lease water
from a reservoir owned by the department or another or shall
othermwise acquire an interest in such reservoir or in watsr
stored thareins which is so located that because of natural
or other obstacles the water impounded therein cannot b=
conducted to the Ilands which he desires to irrigates mayy
provided the stored water can be discharged into the streas
in such 2 manner that it can be used bensficially by prior
appropriators* divert the natural flow of the stream for the
irrigation of his lands in lieu of an equal amount of stored
water; provided* however* that such exchange can be made
without injury to said prior appropriators.




History: En Sece 1ly Che 39y L. 1937; amde SecCe 155,
Che 2539 Le 1974; ReCeMe 19474y 89-806.

83-2=%14s _Conducticn gf watera The right to conduct
water from or over the land of another for auy reneficial
use includes the right t- raise any water by means of damss
reservoirs* or embankments to a sufficient height to make
the same aveilable for the use intended* and the right to
any and all land necessary therefor may he acquired upon
payment of just compensation in the manner provided by law
for the taking of private property for public use. If it is
necessary to conduct the water across the right-of-way of
any railroad* it shall be the duty of the owners of the
ditch or flume to give 30 days* notice in writinc to the
owner or owners of such railway of their intention to
construct 3 ditch ar flume across the right-of-way cf such

railroad* the point at which the ditch or flume will cross
ths railroad* and the time when the construction of said
ditch or flume will he madee B ¥Fthe owner or owners of such

railread or their agent fail to appear and attend at the
time and place fixed in said notice* it shall be lawful for
the ownrr or owners of the said flume or ditch t5 construct
the same across the right-of-way of such railroad without
further notice to said¢ owner or owners of the railroads

History: Ene Sece 1894y Cive (e 1995; re—en. Sece
4857y Reve Ce 19CT; re-ene Secs T1109 ReCe¥e 1921; re-en.
SeCe T11Cy ReCeMe 19355 ReCoeMe 1947, 89-820e

82-2-415a_ _Owners of water to_sell surpluss Any person
having the riqht to use* selly or dispose of weter and
engage in usinge sellingy Or disposing of the sane who has a
surplus of water not used or scld or any person having a
surplus of water 3nd the right to sell and disrnse ¢f the
same is requireds upon the payment or tendar to the person
entitled thereto of an amount equal to the wusual and
customary rates per inch or cubic foot of water per secondy
to convey and deliver to the person the surplus of unsold
water or so much thereof for which tho payment or tender has
been made and shall continue to convey 3nd deliver the same
weekly so long as the surplus of unused or unsold water
exists and the payment or tender is made as afor~saide.

History: En. Sece ly pa 406y Le 18775 re-en. Sece T42y
5th Dive Rev. Stat. 1879; re-en. Sece 12634 5th Dive Compe.
Stat. 1887; re—-en. Seces 1897y Cive Ce 1595; re—-en- Sece
4860y Rev. Ce 1907; re-en- Sece 7113y ReCeMe 1321; re—-en.
Secs 7113, ReCeMe 1935; amde Sece. by Che 460y Le 1977;
ReCaMe 1941' 89"823.

85-2-416a._ _Duty of purchaser to _dig ditchess Any person
desiring to avail himself of the provisions of 85-2-415
rusty at his own cost and expense* construct or dig the
necessary flumes or ditches to receive and convey the
surplus water so desired by him and pay or tender to the
person having the right to the user saley or disposal

_39-




thereof an amount equal to the necessary cost and expense of
tapping any gulche stream* reservoir* ditche flumey or
aqueduct and putting in qQatess qaugessy or other proper and
necessary appliances usual and customary in such casess 3nd
unti) the same shall be dones the delivcry of the surglus
watar shall not be required as provided in ..5-2-415.

HIiStOory: TNe SecCe 29 fpe 4069 Le 16775 ra-eone Sace T43y
5th Cive Reve Stat. 1379; re=-cne Secs 12949 5th Dive Cowvp,
Sat.. 1887; re-en. Sace 1892y Cive Ce 179%; re-en- Seace
4551y ReEVe e 19073 re-en. SecCe Tlléy Rele e 1921; re-en.
SaQ T1ll4e Rl oMo 1935; RelaMe 19479 £9-Rl%e

B5-2-411s__foforcement_of right to_surpluse Any oerson
constructing the necessary ditches* 3gueductsy or flumes and
making tha payments or tenders hereinbefore provided is
entitlsd to the use of so much of the surplus water as said
ditches* flumess or aqueducts have the capacity to carry and
for which payrent or tender is made and may institute and
maintain any appropriate action at law or in equity for thea
enforcement of such right or recovery of damages arising
from a failure to deliver or wrongful diversion of the same.

History: ENs S€Ce 3¢ pPe 406¢ Le 1877; reo—ens, Sece Th4y
Sth Dive Rev. Stat. 1879; re-en. Sece 1265y 5th Dive Comps
Stat. 1B87; re-en. SeCe 1899y Cive Ce 1995; re-en. Se€ce.
4862y Rev. {4 1907; re—en. Sece 7115y ReleMe 1921; re-en,
SeCe 7115y ReCeMe 1935; ReloeMe 1947y 87-825.

85-2-418.__Purchaser _cappot_sell _surplus waters Mothing
in 85-2-415 through 85-2-417 shall be so construed as to
give the person acquiring the right to the use of watery as
therein provided* the right to sell or dispose of the same
after beinag so used hy him or prevent the original owner or
proprietor from retakinge sellingr and disposing of the same
in the wusual and customary manner after it is so used as
aforesaide

History: ENe SeCe 49 pe 4072 Le 18775 re-en, Sece 745,
5th Dive Rev. Stat. 18795 re-en. Sece 1256y 5th Dive Comp.
State. 1887; re—en. Secs 1900y Cive Ce 1895; re-en. Sece.
48639 Reve Lo 150735 re—en* Sece T1l1l6y ReCoMe 1121; re-en.
SeCe Tllbg PeCeM, 1935; Rel oMe 1947' 89-326e

Part 5
Groundwater

B%=2-501e__Refinitionss Unless the context requires
otherwisey in this part the following definitions apply:

{1) “Aquifer"™ means any underqround geological
structure or forsation which is capable of yielding water or
is capable of recharaqee

(2) --""Bureau™ means the Montana state bureau of minos
and geology provided for in 20-25-211.

(3) "Groundwater™ means any fresh water beneath the




land surface or beneath the be3 of a streams lakey
reservoir* or other body of surface water and which is not a
part of that surface watere

(4) *™Groundwater area* means an area whiche as nearly
as known Facts permits may be designated so as to enclose a
single and distinct hody of groundwater* which shall be
described horizontally by surface description in all cases
and which may be Vimited vertic2Yly by descrihing known
qeological formations should conditions dictate this to be
desirable.

History: En. Sece ly Che 237y Le 1961; amd. SecCe 15y
Che 280y L 19653 amd. Secs 1y Che 207y Le 197); amde Sece
40y Che 4529 Le 1973; amde Sece 1€Ty Che 2534 Lo 1974; amd.
Sece 8y Che 460y Lo 1977; ReCaM, 1947, 89-291l(part); amd
SeCe ) Che 561y La 1979

85-2-502s _Adwministrative ___ruless The bnard  may
prescribe and the department shall enforce reasonable rules
concerning and providing for inspection and entry for that
purpose by the department* the circumstances under which the
construction of weirs or other measuring devices may be
required* and such other similar mattears as are required by
and consistent with the administration of this parta.

History: Ene Sece 21y Ch 237y Le 1951; amde Sece 1774
Che 2534 Le 19745 ReCeMe 1947+ 86-2931.

82z2=203a__Controlled __grfoundwater ___sSuDare’sa For
purposes of administration* Yarge groundwater 3reas may be
divided into convenient administrative units known as
subareas.

History: En Sece ly Che 237y Las 1961; amds SecCe 16y
Chs 2B0y Les 1965; amde Secs ly Che 307,y Le 1971; amde Séce

40y Che 452 Le 1973; amde Sece 167y Che 2534 L. 1974; amd.
Sece By Che 40y Ls 1977; ReCeMe 1947, 89-2911(part).

85-g-Zd4e_ 3tandards _for determiping. fresb watera Fresh
water shall he considered to be water fit for domesticy
Tivestocky Or agricultural use. The department* after notice
and hearings My fix definite standards fcr determining
fresh water in any controlled qroundwater area or subarea of
the state.

History: Ens Sece lo Che 237y Le 1961; amde Seces 16,
Che 280, Le 1965; amde Sece 1' Che 307y Le 1971; amde SecCe
40y Che 4529 Le 1973; amde S€ce 1679 Che 253, L. 1974; amd.
Sece 8y Che 460y Le 1977; RaCeMe 1947y 89-2911(part)e.

§3-2-203s__Hast2 .. apnd. . contasipnation_ _of _qgrouandwater
probibitedas (1) No groundwater may be wastede The department
shall require all wells producing waters which contaminate
other waters to be plugged or capped. It shall also require
all flowing wells to be so capped or equipped with valves
that the flow of water can be stopped when the water is not
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beina put to beneficial use. Likewise* both flowing and
nonflouing wells shall be sc constructed and aaintained as
to prevent the waste* contaminations or pollution of
groundwater through leaky casingsy pipesy fittingsy valves*
or pumps either above or pbelow the land surface* provided*
however* in the fcllowing cases the withdrawal or use of
groundwater shall not be construed as waste under this part:

(a) tte withdrawal of reasonable quantities of
groundwater in connection with the construction*
develcpwmenty testingy Or repair of a well or other means of
withdrawsl of qgroundwater ;

(b) the inadvertent 1less of qroundwater owing to
breakage of a pumps valve* pipes or fittings if reasonable
diligence is shown by the person in effecting the necessary
repair;

(c) the disposal of qroundwater without further
beneficial use that must be withdrawn for the sole purpose
of improving or preserving the utility of land by draining

the same or that must be removed from a mine to permit
mining operations or to preserve the nine in oood condition;

(d) tne disposal of groundwater used in connection
with producings reducingy smeltings and milling metallic
ores and industrial minerals or that displaced from an
aquifer by the storage of other mineral resources.

(2) The department at any time way hold 3 hearing on
its own moticn or upon petition signed by a representative
body of users of groundwater in any area or subarea to
determine whetner the water supply within Such area or
subares is used in compliance with this part.

History: En. Sece 1€y Che 237e Le 19515 amde Sece 173,

Che 253y L 1974, amde SecCe 197' Che 46Gy Le 1?77; PeleM,
1947y 89-29c6e

85-2-506a. _Loptrolled _groundwater areas_--_desigpation

or modificatians (1) The hoard wmway desiqnate or wmodify
controlled qroundwater areas as ptrovided in this part.

(2) Designation or modification of an area of
controlled groundwater use may be proposed to the board by
the department on its own wotion or by petition signed by at
least 20 or one-fourth of the users (whichever is the lesser
number) of groundwater in a qroundwater area wherein there
are alleged to be facts showing:

(a) that groundwater withdrawals are in excess of
recharge to the aquifer or aquifers within such qroundwater
areas

(b) that excessive groundwater withdrawals are very
likely to occur in the near future because of consistent and
significant increases in withdrawals from within the
aroundwater area;

(c) that significant disputes regarding priority of
rights, amounts of groundwater in use by appropriators* or
priority of type of use are in progress within the
qroundwater area; or

(d) that qroundwater Ilevels or pressures in the area
in question arc declining or have declined excessivelye
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(3) wWhen such a proposal is thus mades the board shall
fix a time and place for a hearings which tine shall not be
less than 90 days from the making of the proposal. The place
for the hearing shall be within or as close as practical to
the controlled qroundwater area.

(4) The department shall oubltish a notice of the
hearing* settinag forth therein:

(3) the names of the petitioners;

(b) the description by 1legal subdivisions (section*
townishipe range) of all lands included in or proposed to be
included in the gqroundwater area or subarea;

(c) the purpose of the hearinq; and

(d) the time and place of the hearina where any
interested person may appeary either in person or by
attorney, file written objections to the qranting of the
proposal* and be fully hearde

(5) Such notice of hearinqg shall be published at least
once in each week for 3 successive weeks not Iless than 30
days before the date of the hearing in a newspaper of
general circulation in the county or counties in which the
groundwater area or subarea is located* The department shall
also cause a copy of the notice, together with a copy of the
petitions to be served by maily not less than 30 days before

the hearinges upon each well driller licensed in Montana
whose address is within any county in which any part of the
area in question is located; upon each person or public
agency known from an examination of the records in the
department's office t5 be a claimant or approuriator of
groundwater in the area in question (claimant or

appropriator meaning one who divertse impoundsy Or withdraws
groundwater and not merely one who uses or obtains
groundwater from another who divertsy impounds* or withdraws
groundwater); upon the bureau; and upon the mayor or
chairman of the qoverninq body of each incorporated
municipality located in whole or in part within the proposed
groundwater area. The department may also serve notice upon
any other person or state or federal agency that the
department feels aay be interested in or affected by the
proposed designation or modification of a controlled
groundwater ‘areas, The petition need not b2 serveld on any
petitioner. A copy of the notice? toqgethor with a copy of
the proposaly shall be wailed to each perscn at his
last—-known addresss and such service shall be complete upon
depositing it in the post office* postage prepaid, addressed

to each person on whom it is to be served. Publication and
mailing of such notice as prescribed hereins when completed,
shall be deemed to be sufficient notice of such hearing to

all interested persons.

History: En  Sece 4¢ Che 23Ty L, 1961; amde Sece 163,
Che 253y L, 1974; ReCeMe 1947y 89-2914; amde Seca 24 Che
561' l.. 1979.

Compi ler*s Comments

Seyerabilitys Secs 4y Che 5S61y Le 1979, was a
severability clause.
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85-2=507s_ _Limitiny __withdrawals -=__modification._of
orders (1) At the time set fcr the hearing* the board shall
proceed to hear oral and written evidence relevant to the
designation or modification of the controlled groundwater
area presented by the bureau* the department* and any other
interested party. A full record shall be kept of all
evidence taken at the hearing. The procedure shall be such
as to secure a fulle faire and orderly proceeding and to
permit all relevant evidence to be received. The common-law
and statutory rules of evidence shall apply only wupon
sticulation of all parties.

(2) After the <conclusion of the hearinag, the board
shall make written findings and an ordere The board shall by
order declare the area in question to be a contrslled
groundwater area if the board finds on the basis of the
hearing that:

(a) the public nealth, safety* or welfare requires a
corrective control be adopted; and

(b} (i) there is a wasteful use of water from existing
wells or undue interference with existing wells;

(ii) any proposed use or well will impair or
substantially interfere with existing rights to approoriate
surface water or groundwater by others; or

{iii) the facts alleged in the petition as required by
85-2-506(2) are true.

(3) The order shall define the boundary of the
controlled groundwater area and shall indicate which of the
groundwater aquifers locateg within the area in question are
included within the controlled qroundwater area. Any number
of groundwater aquifers which wholly or partially overlie
cne another may be included in the same controlled
groundwater area.

(4) The order may include the following corrective
control orovisions:

{a) a provision closing the controlled qgroundwater
area to further appropriation of groundwaters in which event
the department shall thereafter refuse to accept any
applications for beneficial water use permits to appropriate
qroundwater located within such controlled area;

(b) a provision determining a permissible total
withdrawal of qroundwater in the controlled area by days
month* or ycar and permitting the board to apportion such
permissible total withdraral amonq the appropriators holding
valid rights to the groundwater in the controlled area in
accordance kith the relative dates of priority of such
rights;

(c) a provision according preference* without
reference to relative priorities* to withdrawals of
groundwater in the controlled area for domestic and
livestock purposes first and thereafter to withdrawals for
other beneficial purposes* incluaing but not limited to
ajriculturaly industrialy municipal (other than domestic)ye
and recreational purposes* in such order as the board

considers advisable under the circumstances;
(d) a provision reducing the permissible withdrawal of
groundwater by any appropriator or well in the contrclled
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area;

(e) wien two or more wells in the controlled area are
used by the same appropriator* a provision adjusting the
total permissible withdrawal of groundwater by the
appropriator or a provision forbidding the use of one or
more such wells;

(f) a provision requiring and specifying a system of
rotation of use of qroundwater in the contrcllad area;

(g) provisions making such additional requir=2ments as
are necessary to protect the public healthy safetys and
welfare in accordance with the intent* purposes* and
requirements of this part and the laws of the state.

(5) (a) I f at the conclusion of the hearing the board
finds that sufficient facts are not available to designate
or modify a permanent contralled groundwater ares* the board
may by oraer designate the area in question to be a
temporary controlled groundwater area- Such order may
include the corrective control provisions contained in
subsection (4)e A temporary controlled groundwater area
shall be designated as such for a period not to exceed 2
years from the date of the board®s order designating the
tecporary controlled groundwater 2areae The board mays for
sufficient cause* extenc¢ the time period for an additional 2
yearsy an3 in this case all qroundwater appropriators in the
controlled qgroundwater area shall be notified of the
extension.

(b) Muring the 2-year period* the department shall
commence studies necessary to obtain the facts needed to
assist in the designation or modification of a permanent
controlled -Jroundwater area. Facts gathered during the study
period shall be presented at a heariny prior to the
designation or modification of a permanent controlled
groundwater 3reae All parties appearing at the first hearingqg
shall be served notice of this hearinq by rail at least 30
days prior to the date set for tho hearinge The service
shall be complete upon deposit of notice at the post office*
postage prepaid. addressed to each person on whom service is
to be madee Mailing of the notice* when completede shall be
considered to be sufficient notice of the hearinc to all
persons directly affected. The department shall file in its
records proof of service by its own affidavit, The hearingqg
shall be conducted by the board in the manner of the first
hearing* and the boara shall make written findinas of fact
and conclusions of law and issue an order according to the
provisions set forth in subsections (1) througn (4}« In the
event the department does not complete the necessary study
in the 2-year period or extension thereof* the temporary
controlled groundwater area designation will terminate 3t
the end of the 2-year period or extension.

(6) The department may enforce the order and brina an
action for an injunction in a district court of a district
in which all or part of the area affected 1is Ilocated* in
addition to all other remedies.

(7) The order of the board shall he publishea and
mailed by the department in the manner and for the length of
time as prescribed by 85%5-2-506 for the publication and




mailing of the notice of hearinges except that a copy of the
written findinys and order of the board shall be mailed
instead of a cooy of the proposal and* except further* that
a copy of the order, together with a copy of the written
fingdingsye shall be mailed to each petitioner at his
last- knovn address. The department shall file a copy of the
order with the county clerk of each county within which any
part of the controlled groundwater area liess and the county
clerk shall record the order without fee. The department
shall file in its records proof of service by its own
affidavit ot service. Upon publication and wailing of such
order as prescribed hereiney the order shall he final and
conclusive unless an appeal therefrom is takene

(8) The board may by order suspends modifys Oor revoke
any order made as provided in this section upon such notice
and in such manner as is reasonable under the circumstances,
A copy of each suspension, wmodifications or revocation shall
be served or filed and recorded as provided for orders in
subsection (1l)e

(9) Wnile a matter is pending before the boards the
department may restrict further development of the subarea,

Hicstory: E€Ene Sece Sy Che 237y Le 1941; amde S€ce 4ly
Che 452y Le 1973; 3mde SecCe 169y Che 253y te. 1974, Rel eMe
19474 B9-2915; and. SeCe 39 Che 561y Le 1979«

8222-508e. _Cantrgolled _groundwater. are3ds_==_pereits io
dpprogriates A person may _appropriate qroundwater in a
controlled area only by applying for and receivino a permit
from tre department in accordance with part 3 of this
chapter. The aepartment ray not qrant & permit if the
withdraw31 would be beyocnd the capacity of the aquifer or
aquifers in the groundwater area to yield gqroundwater within
a reasonable or feasible gumping 1Yift (in ¢the case of
pumpirq developments) or within a reasonable or feasible
reduction of pressure (in the case of artesian
develgcpments),

History: Ene SeCe By Che 2374y Le 1961; amde Sece 43y

Che 452y Lae 1973; 3mde SeCe 1729 Che 2539 Le 19741 ReCeM,
19474 89-291%.

§2=2-5Q09..  _Administrative finding. _of arioritiess (1)
The department, at its discretion, or any person clairing a
right to withdraw qroundwater (whether or not from a
ccntrollsd area) aay initiate a hearing by the department
for the ascertainment of all existing riqgnts to the use of
the groundwater in the ground area or subarea involved. The
department shall produce at the hearing a map showing and
describing all the lands included in the groundwat=2r area or

subarea and <copies of all data wupon which any prior
designation or modification order was based. The waiviay or
assignment of rights by mutual aqreement for either

temporary or extended periods shall not modify or cancel the
relative priorities cf the rightse.
(2) After January 1le 1962 in a hearing for the
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ascertainaent and finding of priorities involving rights to
the use of groundwaterss all appropriators of groundwater or
of surface water in the particular contrclled area or
subarea shall be included as garties and notified in the
manner provided in 85-2-506.

History: En. Sece 69 Che 237y Le 1961; amde Sece 170,
Che 2539 LO 1974; ReCeMa 1947y 89-2916(1)y (3)e

85-2-510a - Productiopn_  of _water from 0il_and_gas_wells
==__hearings == _jurjsdiction of beard of oil_ apd _g93s
conserxationa Within any designated or modified con'trolTea
groundwater area or subarea wherein o0il and/or qgas wells
produce either fresh? brackish? or saline water associated
with oil and gase the volume of production of which s
dependent entirely on the o} and/or gas withdrawalss such
production of water shall b%e under the prior jurisdiction of
the board of oil and gas conservation- Hearings pertaining
to the prcductions use? or disposal of water from those
wells shall be held by that board in accordance with the
procedures established by that board- The department may
petition the board of oil and gas conservation for hearings
in regard to those operations* and it shall be notified by
the board ot oil and gas conservation of those hearings
instigated by other parties when those hearings involve
operations within a contrclled groundwater area or subareaes

History: Ene Sece 6y Che 23T7¢ Le 19515 amde Sece 170,
Che 253y Le 1974; RoCeM, 1947y B9-291€6(2).

85-2=511es _Scope Of administrative _heariage (1) In a
hearing For the ascertainment and finding of priorities tc
the use of qroundwater? the department in its finding and
order shall confirme modify, alter* or amend any prior order
designatiny and sodifying the boundaries of the gqroundwater
area or subarea involved? as the evidence justifies; shall
determine the priority of rights and the cuantity of
groundwater to which each appropriator who is a party to the
proceedings is entitled in the particular groundwater area
or subarea; and shall find and determine any other matter
necessary to the ascertainment of priorities of such
existing rights to groundwatere It may also determine the
level below which the groundwater may not be drawn by
appropriators. The department shall act in adaiinistering and
enforcing the orders as provided in 85-2-50T7.

(2) A copy of the order shall be recorded in the
office of the clerk and recorder of each county in which the
particular groundwater area or subarea is located- |If the
order is not appealed? the order of the department shall be
final and conclusive when it is published and sailed as
provided for orders issued under &5-2-507,

History: Ens Sece Ty Che 237y Le 1961; amde Sece 429

Ch. 4526 Le 1973; omde Secs 111, Che 253, Le 1974; ReCeM,
19474 89-2917e.
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85-2-512a__loyestivatiaonse (1) The department shall
compile information for the purpose of enabling it to comply
with this part. In cempiling this information* the
department shall make use of investigationss technical
personnel* surveys* and information =vailable from the
Montana bureau of mines and g¢geologys the United States
geological survey* tne board of oil and gas conservations
the depart nt of health and environmental sciences* and any
other private, state* or governmental agencye

(2) In addition to the foreqgoings the department nay
request specific investigations by the preceding public
agencies where desired infornation is not otherwise

available,

History: En. Secs 23y Che 2374 Le 1961; amde Sece 179y
Che 253y Le 1974; RoCaMe 1947y H9~-2933,

83-2-0)l2a _Admivistratiop _of _gaths _and_ _subgoena _of
witnesiesa The department may administer oaths and issue
subpoenas far the attendance of witnesses in any
investigationy hearings or proceading held by it.

History: En. Sece 24y Che 237y L 195]1; amde Secs 180s
Che 2539 Le 1974: PoCeMs 1947 £3-2934,

85-2-514a _Inspection. _of wellse Thne departments the
state bureau of mines and geologyy or the department of
health and environmental sciences may anter on the property
of any appropriator where a well is situated* at any
reasonable nour of the days for the purpose of investigating
any matters in connection with this part.

History: ENe SeCe 1Ty Che 237y Le 1961; amde SeCe 174y
Che 253¢ L 1974, ReCaM, 1947, 992927

85-2-5135a__Informatiopn . _available __to __publics Such
information as is required ¢r secured under the provisions
hereof shall constitute public records and as such shall be
available to the public at a1l reasonable times-

HiStOfy: fne Sece 18y Chs 237, Le 19‘)1; ReCoMa 1947y
89-2928.

B5-2-516s. _%ell _ligss Within 60 days after any well is
completed, the driller shall file with the department a well
log report on a fora provided by the department at its
offices and at the offices of the county clerk and
recorders. The department may raturn the report for refiling
if it is Mfconplete or incorrect* The department skall
provide a copy of th2 complete and correct well Yog tc the
Montana bureau of mines and geclogye

History: £ne 89-292841 by Sec. 44y Che 452y Lo 1973
amde Sece 175, Che 253y Le 1974; ReCe¥e 1947, 83-2928+1s

83=2=511s_ _Reports. . by _water well drillerss The formse
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reports* and information required to be filed by this part
are in addition to all other reports and information which
the drillers of water wells in the state are required by law
to file with agencies of the state.

History: En. SeCe 19y Ch. 237, Le 19615 amds SeCe 48,
Che 460y Le 19773 ReCeM. 1947, 89-2929,

85=2=-518s__Groundwater _supef¥isprss The department may
appoint one or more groundwater supervisors for each
designated controllad area and may appoint one or mcre
qroundwater supervisors at 1argee Hithin their respective
jurisdictions and under the direction of the depacrtments the
groundwater supervisors and supervisors 2t lavge shall
supervise the withdrawal of groundwater and the carrying out
of orders issued by the departments.

History: Ene Sece 229 Che 237y Le 19%51; amde SecCs 178y
Che 2539 Le 1974; ReCaMe 1947y R9-2932,

B85=2-5)12a. Hearings before the boarde (1) A person who
is aggrieved by a final decision of the department under
this part is entitled to a hearing before the boarde

(2) The Montana Administrative Procedure Act qoverns
administrative proceedings under this part.

History: En 89-2934.,1 Dby Sece. 459 Che 452y Le 1973;
amde Sece 131y Che 253y Le 1974; ReCa™e 1947y 89-2934.1.

85-2-5204.  _Penaltiess Any person who violates or
refuses or neqlects to comply with any provision of this
part or of any order or rule promulgated by +he departrent
or the board or who commits waste shall be quilty of a
misdereanor and upon conviction shall be fined not Yess than
$25 or more than $250 for each offense-

History: Ene Sece 269 Che 237y Le 1961; amde Soce 182y
Che 2539 Le 19745 ReCoeMe 19479 89-2936.

Part 6

Yellowstone River 2asin

B5-2z601a . Statement _of __legislative __findiogs __and
policya The 1leaislaturey, noting that appropriations have
been claimed* that applications have been filed fors and
that there is further widespread interest in making
substantial appropriations of water in the Yellowstone River
basin* finds that these appropriations threaten the
depletion of Montana's water resources to the significant
detriment of existing and projected agriculturaly municipal*
recreational* and other uses and of wildlife and aquatic
habitat. The legislature further finds that these
appropriaticns foreclose the options to the people of this
state to utilize water for other future beneficial purposes*
including municipal water supplies* irrigation systesss and
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minimum flows for the protection of existing rights and
aquatic life. The legislature* pursuant to its mandate and
authority under Article 1IX of the Montana constitutione
declares that it is the policy of this state that before
these proposed a'ppropriations are acted wupons existing
rights to water in the Yellowstone basin must be accurately
determined for their protection and .that reservations of
water within the basin must be established as rapidly as
possible for the preservaticn and protection of existing and
future beneficial uses.

History: En. 89-8-103 by Sece ly Che 116y Le 1974;
RoCoMo 19479 89_8‘103-

85-2-602a__Refinitionsa Unless the context clearly
requires otherwisey in this part the following definitions
apply:

(1) (a) "Application® means an application for a
permit under part 3 of this chapter to appropriate surface
water from any source of supply within the basin for either
or both of the following purpcses:

(i) @ reservoir with a total planned capacity of
144000 acre-feet or more; or

(ii) for a flow rate qreater than 20 cubic feet of
water per sz2conde

(b) The term also includes an application for approval
under R5-2-402 to change the purpose of use.

() *=:asin® means the Yellowstone River basin-

(3) "Reservation® wmeans a reservation of water
provided for by 85-2-316.

History: En. 89-8-104 Dby Sece 24+ Che 1164 Lo 1974,
ReCoVe 1947y 89-8-104(Introe.}y (2) thru (4).

83-2-6Q03as__Suspension_of_actions (1) The department may
not grant or ctherwise take any action on an application
until one of the following first occurs:

(a) T e ooard of natural resources and conservation
makes a final determination on the applications for
reservations of water in the bhasin filed before January 1l»
1977+ in accordance with 85-2-316;

(b) A final determination of existing rights has been
made in the source of supply in accordance with part 2 of
this chapter; or

(c) January 1ls 1970; however* if a court stays or
enjoins the continuance of proceedings on any pending
application for reservation of water in the basin filed

before January ls 1977e and such stay or injunction prevents
the board from making a final determination on such
application before January le 1978y the court shall extend
this date by the length of delay incurred. The court may not
extend this date beyond January 15y 1979«

(2) A reservation established before such application
for permit is granted is a preferred use over the right to
appropriate water pursuant to the permit* and the permit* if
granted* shall be issued subject to that preferred use.
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History: En. 89-8-105 by Sece 3y Che 116y Le 1974;
amde S52Ce ly Che 269 Le 1977, ReCeMs 1947, 89-8-105,

35-2-4504s  Mhen. departsent _may._suyspeod. actions The
department may suspend action on applications not ®Reeting
the definition of application in £85-2-602 if it determines*
after a public hearing conducted under the contested case
procedures of the Montana Administrative Procedure Acts that
the cumulative impact of those applicationss IFf qgrantedy
would be contrary to the policies and purposes of this part.
I f the department suspends action on such applications* the
provisions of 85-2-603 appliye.

History: En. £€9-8-106 by Sece 4y Che 1llé6e L. 1974;
RQCOM. 1947' 89‘8‘106-

B85-2-£9%s__Reseryatiaonss The department may apply for
reservations and shally as rapidly as possible* assist other
aporopriate state agencies and political subdivisions in
applying for reservations within the basin- the United
States or any agency thereof may apply for reservation of
water in the basin unager 85-2-316 for beneficial use of that
water in the state of Mentanae. Particular emphasis shall be
given to applications to reserve water for agriculturalye
municipal* and minimum flow purposes for the protection of
existing rights and aquatic life.

History: En. 89-8-107 by Sece Sy Che 1l6s Le 19743
amde S€cCe 17y Che 416y Le 1977; ReCoMe 1947y 89-8-107.

85-2-60bes. _Application__¢f _parte This part applies to
applications currently pending with the decartments as well
as applications filed with the department after March 11y
1974,

History: En. 89-R-108 by Sece 69 Che 116y L. 1974
R.C.H. 1947' 89-8'108.

B3-2:607Te _Utility facilitiesa This part does not apply
to applications to appropriate water for use by a Utility
facility for which a certificate of environcental
compatibility and public need is qgqranted pursuant to the
Montana Major Facility Siting Act.

History: En. 89-8-109 by Sece Ty Che 11léy L. 1974;
ROCIM‘ 19#71 89‘8‘1090

B85-2-608s. Certaio-____changes ___of ___use . _zlloweds
Notwithstanding any provision of this part* the dJdepartment
nay approve a chanae of purpose of use to agricultural*
irriqation, domesticy and municipal us=s if it determines
that the change is not contrary to the policies and purposes
of this part.

History: En. 89-8-110 by Sece 8y Che 116y L. 1974
ReCoeMs 19479 89-8-110s
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Part 7
Indian and Federal water Rights

§5:-2-101a. Legislative_ iptentas Because the water and
uater rights within each water division are interrelated* it
is the intent of the 1legislature to conduct wunified
proceedings for the general adjudication of existing water
rights under the Montana Water Use Act. Therefore* it is the
intent ot the leqislature that the attorney general®s
petition required in 85-2-211 include all claimants of
reserved Indian water rights as necessary and indispensable
parties under authority ¢ranted the state by 43 .S«Cle 666.

Howevers it is further intended that the state of Montan»
proceed under the provisions of this part in an effort to
conclude compacts for the equitable division and

apportionment of waters between the state and its people and

the several Indian tribes <claimine reserved water rights
within the state.

History: En  Secs 27y Che 6979 Le 1979

Compiler*s Comments
Purposes Subsection (1) of sece ly Che 6979y Le 1979y
provided: *[This act] amends the Montana wWater Use Act to

expedite and facilitate the adjudication of existing water
rigjhtse"™

Lodificationa Sece 35Sy Che 6974 Le 1979y provided: %(1)
Sections 1 through 10 of +this act are intended to be
codified as an integral part of Title 3+ 3nd the provisions
contained in Title 3 apply to this act.

(2) Sections 11 thrcugh 27 are intended to be codified
as an integral part of Title 85r chapter 2y part 2¢ and the
provisions contained in Title 85y chapter 24 apply to this
act.

(3) |If the provisions of this act are not codified as
stated abovey the code coamissioner shall add to the MCAy if
necessary9 statutory langquage to convey the intent of this
sectione®

cec3use of rearrangyement of the new materiale Che 697
is now codified in Title 3y chapter T; Title 85+ chapter 2+
parts 2 and 7; and 2-15-212.

Effective dates ""This act is effective on passage and
approvale® Anproved May 11y 1979.

seyerabilitys Section 36y Che 697y Le 19754 was a
severability section.

85-2-102s_ _Negotiatiop. _with _lodiap__tribesa (1) The
reserved water rights compact commissiony created by
2-15-212+ nay negotiate with the Indian tribes or their

authorized representatives jointly or severally to conclude
compacts authorized under 85-2-701. Compact proceedings
shall be commenced by the commissions The commission shall
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serve by certified nail directed to the governing body of
each tribe a written request for the initiation of
neqotiations under this part and a request for the
designation of an authorized representative of the “ribe to
coniduct compact neqgotiations. Upon receipt of such wuritten
designation from the qoverning body of a trib2y cowmpact
neqotiations shall be considered to have commenced.

(2) When the compact commission and the Indian tribes
or their authorized representatives have agreed to a
compacty they shall sign a copy and file an original copy
with the department of state of the United States of America
and copies with the secretary of state of Montana and with
the governing body for the tribe involved. The Compact is
effective and binding upon all parties upon ratification by
the legislature of Montanay any affected tribal gqoverning
bodys and the conqgress of the United States.

(3) Upon its approval by the Montana leqislature and
the tribe or federal aqencyy the terms of a compact must he
included in the preliminary decree as provided hy 85-2-231.
Howevery i T approval of the state leqgislature and tribe or
federal afency has not been acconplished by July 1, 1985,
all federal and Indian claims for reserved water rights that
have not been resolved by a compact must be filed with the
department within 60 days. These new filings shall be used
in the formulation of the preliminary decree an< shall be
given treatment similar to that qgiven to all other filings,

History: En. Seces 27+ Che 6974 Ls 1979; amde Secs 8y
Che. 2684 L. 1931,

Compiler*s Comments

1981 _Amendsepnt: Added subsection (3).

Effective fQate: Section 1lle Che 268+ Le 1981, provided:
"This act is effective on passage and approval.® Approved
April 34 1981

Loppissioner_forrection: Because of rearranqgement of
s€Ce 2Ty (Che 6979y Le 1979y the Code Commissionary 1979
changed "The compact commission™ to ®"The reserved water
rights compact commissiony created by 2-15-212¢+" in
subsection (1)«

83=2-7923a. Negotiation. with federal _govecnmente The
compact commission My also enter into separate neqgotiations
with the foderal government for the conclusion of compacts
concerning the equitable division and apportionment of water
between the state and its people and tha federal government
claiming non-Indian reserved waters within the state. The
terms and conditions of such negotiations shall be the same
as oprovided in this section for neqotiations with Indian
tribes.

History: Ene Sece 27y Ch 697, Le 1979

B3-2-104s_ _Iermination of pegatigtionss The commission
or any other part to the neaotiations may terminate
negotiations by providing notice to all parties 33 days in
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advance of the termination date- On the termination date,
the suspension of the applicaticn of part 2 provided for in
85-2-217 shall also terminate. The tribe or federal agency
shall file all of.its claims for reserved rights within 60
days of the termination of neqotiationse

History: ENa S€Ce 279 Che 69Te Le 1979; and- Sece 9
cho 26-8' Lo 1'981-

Compiler®s Comments
13281 _Amepdpent: Added the last sentencee

Part 8
Diversions from the Yellowstone River Basin

Part Compiler's Comments

1981 _Title: The title to S8 243 (Che 581e L. 1981)
read: "An act to delegate authority to the department of
natural resources and conversation to authorize diversions
from the Yellowstone River basin under Article X of the
Yellowstone River Compacty section 85-20-101es MCAy ON behalf
of the state of Montana; providing for Ilegislative review;
and providing an effective datee®

Cogification _lInstrugctigp: Section 8y Che 531y Le 1981y
provided: "This act is intended to be codified as a new part
in Title 85y chapter 29 and the provisions of Title 85y
chapter 29 apply to this acte™

Sexerapility: Section 9y Che 581y Le 1981y was a
severability section.

Effective _Pate: Section 19y Che 5819 Le 1981y provided:

*This act is effective on passage and approval.® Approved
May 1ls 1931.

85-2-801e__Definitionsa Unless the context requires
otherwisey in this part the following definitions apply:
(1) *"rasin™ means the Yellowstone River Basine

(2) ™Compact™ means the Yellowstone River Compact
provided for in 85-20-101.

History: En- Sece 1y CLhe 581y Ls 1981

B3-2-802. _Authority __to . _goprove . diversiQnsa The
department may consent on behalf of the state of Hontana to
diversions of water from the basin pursuant to Article X of
the compacts including diversions of water allocated under
the terms of +the compact to the other signatory states of
Wyoming and North Dakota.

History: En Sece 2y Che 581y Le 1981.

85-2-803a_ _legislative rexiewa (1) A diversion of water
from the basin pursuant to Article X of the compact
consented to by the department under the provisions of this

part may not be made until one of the following occurs?
whichever is later:




(a) the legislature ratifies the first determination
of the department to consent to a diversion of water from
the basin pursuant to Article X of the compact; or

(b) July 1, 1983

(2) 4 decision by the department to disapprove a
diversion of water is not subject to legislative approval.

History: Ene Sece 3r Che 581y L. 1981.

85-2-304a_ _Applicarion __=-=_ potice _--_ _objectiops._z=
hearings (1) An¥ appropiriator proposiag to divert from the
basin water allocated to Montana under the terms of the
compact or divert from the basin unallocated compact water
within Montana shall file an application with the
department. The application must state the name and address
of the applicant and facts tending to show that:

(a) the diversion and ultimate use of the water in
Montana is for a beneficial use of water;

(b) tne diversion and ultimate use of water will not
adversely affect the water rights of other persons;

(c) the proposed means of diversion* constructiones and
operation are adequate;

(d) the diversion and ultimate use will not interfere
unreasonably with other planned uses or developments for
which a water right has been establisnea or a permit has
been issued or for which water has been reserved;

(e) the diversion and ultimate use of the water will
not exceed the allocated share under the compact of any of
the signatory states;

(f) the diversion and ultimate use of the water are in
the public interest of Montana; an3

(g) the applicant intends to comply with the laws of
the signatory states to the compact.

(2) Any appropriator proposing to divert from the
basin water allocated to Ncrth Dakota or wWyoming under the
terms of the compact or divert from the basin wunallocated
compact water within North Dakota or Wyoming shall fite an
application with the department. The application must state
the name and address of the applicant and facts tending to
show that:

(a) the proposed means of diversions construction* and
operation are adequate;

(b) the diversion and ultimate use of the water will
not exceed the allocated share under the compact of any of
the signatory states; and

(c) the applicant intends to comply with the compact.

(3) Notice of the proposed diversion rust be given by
the department in the same manner as provided in subsections
(1) and (2) of 85-2-307.

(4) an objection to an application must be filed by
the date specified by the department in the notice.

(5) The objector to an application under subsection
(1) shall state his name and address and facts tending to
show that:

(a) the diversion and ultimate wuse of the water in
Montana are not for a beneficial use cf water;
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(b) the property* rightsey or interests of the objector
would be adversely affected by the proposed diversion or
ultimate use of the water;

(c) the proposed means of diversion* constructions and
aoperation are not adequate;

(d) the diversion and ultimate use will interfere
unreasonably with the objector's planned uses or development
for which the objector has a water righte a permity or a
reserved water right;

(e) the diversion and ultimate use of the water will
exceed the allocated share wunder the compact of any
signatory state; or

(f) the diversion and ultimate use of the rater are
not in the public interest of Montana.

(6) The objector to an application under subsection
(2) shall state his name and address and facts tending to
show that:

(a) the property* rights* or interests of the objector
would be adversely affected by the proposed diversion or
ultimate use of the water;

(b) the proposed means of diversion* constructions and
operation are not adequate; or

(c) the diversion and ultimate use of the water will
exceed the allocated share under the compact of any
signatory state.

(7) 1f the department receives an objection to an
applications it shall hcld a hearing on the application
within €60 days from the date set by the department for
filing vbjectionse Service of notice of the hearing must be
made by certified mail upon the applicant and the objector.

{8) The hearing shall be conducted under the contested
case procedures of the Montana Administrative Procedure Act
in Title 2+ chapter 4y part 6s

History: En. SeCe 4y Che 581y Le 1981

§5-2-805%a__Criteria _for_ _approval _-=__ter@ss (1) The
department way issue its approval of a diversion of water
allocated to Montana under the terms of the compact or
unallocated compact water diverted in Montana if:

(a) the diversion and the ultimate use of the water in
“ontana are for a beneficial use of water;

(b) the diversion and ultimate use of water will not
adversely affect the uater rights of other persons;

(c) the Droposed weans of diversion* constructionr and
operation are adequate;

(d) the diversion and ultimate use will not interfere
unreasonably with other planned uses or developments for
which a water right has been established or a permit has
been issued or for which water has been reserved;

(e) the diversion and ultimate use of water will not
exceed the allocated share under the compact of any of the
signatory states;

(f) the diversion and ultimate use of the water are in
the public interest of Montana; and

(3) the applicant signs an agreement to comply with
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the laws of the signatory states to the compact in
constructings oOperating, and waintaining all facilities
associated with the diversion and ultimate use of the water.

(2) The department may approve a diversicn of water
allocated to North Dakota or Wyoming or unallocated compact
water diverted in Morth Dakota or Wyoming if the diversion

will not adversely affect the property, rightsy Or interests
of an appropriator located in Montana and if the diversion
and ultimate wuse of water will not exceed the allocated

share under the compact of any of the signatory states*

(3) The department say approve a diversion subject to
such terms* conditionsy restrictions* and limitations as it
considers necessary to meet the applicadle criteria listed
in subsection (1) or (2)e

History: Ene Sece 5S¢ Che 581y Le. 1981,

85-22806Cae__CLogbiged _proceedings The departments upon
petition by the applicanty may consider and act upon any
application for diversion of water from the basin filed
pursuant ta the provisions of this Part in conjunction with
any board proceedings involving the siting of a facility or
associated facilities conducted under the provisions of
Title 759 chapter 20s part 4 as amended? or in conjunction
with any departmental proceeding involving the issuance of a
permit or approval of a change conducted under Title &5y
chapter 24 as amended* if in the opinion of the department
consideration of both applications in the same eoroceeding
will better enable the bosard and department to fulfill their
functions* duties* and responsibilities under the provisions
of Title 75y chapter 20y part 4+ or Title 85s chapter 2y and
this part* The department's consent to the diversion of
Montana water out of the basin for wultimate wuse in a
facility as defined in Title 75s chanter 204 shall be
contingent upon the departmentt's issuance cf a Certificate
for the facility 1in accordance with Title 75+ chapter 20.
The department®s consent shall terminate 10 years after the
date of issuance of the consent unless the board issues the
certificate for the facility in accordance with Title 75
chapter 20y and approval of North sakota and Wyoming is
secured in accordance with Article X of the cospact or
unless consent is extended by the departwente

History: En- Sece 69 Che 5814y Lo 1981

§5-2-8CTa . Department __autborizad ___to_ _appear ._in
adaipistrative_and legal _proceedingss The department may
appear on behalf of the state of Montana ir proceedings
before the legislatures and administrative agencies of the
other siynatory states to the coapact and in leqal
proceedings commenced in federal or state court within the
other signatory states involvina the consent of such
signatory statss to diversions of water from the tasin unaer
Article X of the compact and any other laws or rules of such
signatory states applicable tc such diversions tc the extent
necessary to protect the interests and the citizens of
Montana in those proceedings.

Hi story: En. Sec. 7, Ch. 581, L. 1981
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Nater Divisions
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= =l0ls _Mater divisigps. To adjudicate existing water
rights water divisions are established as defined in
3~1~102. A water division shall be presided over by a rater
judge.

History: En. Sece 1y Che 697y Le 1979,

Compilter*s Comments

Subsection (1) of sece 19 Che 697¢ La 1979,
provided: *[This act] amends the nontana Water Use Act to
expedite and facilitate the adjudication of existing water
rightse»

Codifications Sece 35y Ch 697y Le 19799 provided:
®(1) Sections 1 through 10 of this act are intended to be
codified as an integral part of Title 3y and the provisions
contained in Title 3 apply to this acte

(2) Sections 11 through 27 are intended to be codified
as an integral part of Title 85¢ chapter 2e¢ part 2¢ and the
provisions contained In Title 85y chapter 24 apply to this
act.

(3) I f the provisions of this act are not codified as
stated abovey the code commissioner shall add to the MCAy if
necessary, statutory language to convey the intent of this
sectione®

Because of rearrangement of the new material* Che 697
is now codified in Title 3y chapter 7; Title 85y chapter 2
parts 2 and 7, and 2-15-212.

Effective.  _dates *"This act is effective On passage and
approval.* Approved Hay 1le 1979.

Severabjilitys Section 36y Che 69Ty Le 1979y was a
severability section.

2=1-102. Mater .divisions _houndarless There are four
water divisions whose boundaries are formed by the natural
divides between drainages and the borders of the state of
Montana and which are described as follows:

{1} The Yellowstone River Basin water division
consists of those areas drained by the Yellowstone end
Little Hissourl Rivers and any remaining areas In Carter
county.

(2} The lower Missouri River Basin water division
consists of those areas drained by the Missouri River from
betow the mouth of the Marias River and any remaining areas
in Glacier and Sheridan Counties.

(3) The upper Missouri River Basin water division
consists of those areas drained by the Missouri River to
below the mouth of the Marias River.

(4) The Clark Fork River Basin water division consists
of the areas drained by the Clark Fork Rivery the Kootenai
River* and any remaining areas in Lincoln Countye

History: En  Sece 2y Chs 697y Le 1979,
3-71-103«_ _Prosu

formse As soon as practicable the Montana supreme court may
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promulgate special rules of practice and procedure and shall
prescribe forms for use in connection with this chapter and
Title 859 chapter 29 parts 2 and Ty in consultation with the
rater judge and the department of natural resources and
conservationes

History: En. Sece 109y Che 697s Le 1979; amde Sece 169
Chr 575y Le 198l1.

Coapiler®s Comments
1281. _Axendsent: Added ™of natural resources and

conservation2 at the end of the section.

3-1-201e_ _Desigpatioo of water Jjudges (1) A water judge
shall be designated within 30 days after May 1ls 1979s for
each water division by a majority vote of a committee
composed of the district judge from each single judge
judicial district and the chief district judge from each
multiple judge judicial districty wholly or partly within
the division. Except as provided in subsection (2) and
3-7-213s a water judge must be a district judge or retired
district judge of a judicial district wholly or partly
within the water division.

(2) A district judge or retired district judge say sit
as a water judge in more than one division if requested by
the chief Justice of the supreme court or the water judge of
the division in which he is requested to sit.

(3) A water judger when presiding over a water
divisiony presides as district judge in and for each
judicial district wholly or partly within the water
division.

History: Ene Sece 1y Che 697y Le 1979; amde Sece 11
Che 80y L. 1981.

Compiler*s Comments

1981 Tjtle; The title to Che 809 Le 1981 (SB 94)r read:
®An act to provide that a water judge nay be a retired
district judge; to provide that a water judge may resign;
and to permit a district judge or retired district judge to
sit as a water judge in more than one division when called
by the chief justice or another water judger™

1981 _Amendment;: Inserted the exception in (1) and
inserted ™or retired district judge?®; in (2) inserted “or
retired district Judge”™ and %*if requested by the chief
justice of the supreme court or the water judge of the
division in which he is requested to sit%e

Effectiye Oate: Section 6y Che 80y Le 1981y provided:
"This act is effective on passage and approvale® Approved
Karch 18y 1981e

3=1-202s lerp. gf gffices The tera of office for water
Judges is from the date of initial appointment as provided
in 3-7-201 to June 30y 1985« After June 3Qy 1985¢ the term
of office of a water judge is 4 yearss subject to
continuation of the water divisions by the legislaturee

History: En. Sece 9y Che 697y Le 1979.
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3=1-203x acanciesse B Fa vacancy occurse it shall be
filled in the manner provided in 3-7-201 for the initial
designation of a water judge- A vacancy is created when a
water judge diesy resigns* retires* is not elected to a
subsequent term* forfeits his judicial position* is removeds
or s otherwise unable to complete his term as a water
Judge.

History: En- Sece 8y Che 697y Lo 1979; amde Sece 29
Che 80y Le 1981.

Compiler®s Comments
i Inserted 'resigns' near middle of
section and substituted *®water judge™ for 'district judge™-

3=1-20% Superxision..aod. administcatiop by _supcese
gourts (1) The Montana suprese court shall supervise the
activities of the water judges* water mastersy and
associated personnel in implementing this chapter and Title
85y chapter 2¢ part 21

(2) The supreme court shall pay the expenses of the
water _judges and the salaries and expenses of tho water
judges staffs and the salari%s and expenses of the water
masters and the water rasters staffs* from the water rights
adjudication account established by 85-2-241. 'Salaries and
expenses* as used in this section include but are not
limited to the salaries and expenses of personnels the cost
of office equipment and office spaces and such other
necessary expenses as may be incurred in tho administration
of this chapter and Title 85y chapter 2+ part 2e

Historyz En  Sece ly Che 2684 L. 1981,

Compiler*'s Comments
ifi i i Section 109 Che 268y Lo 1981,

provided: ™®Section 1 is intended to be codified as an
integral part of Title 3¢ chapter 7Te¢ part 2¢ and the
provisions of section 1 apply to Title 3y chapter 7%

Effectixe Datg: Section 11y Che 268y Lo 1981y provided:
*This act is effective on passage and approval-'" Approved
Aprid 3, 1981.

3-7-20% through 3-7-210 reserved-

3=1=211s Appointsept of water commissionsrss The water
Judge of each water division may appoint and supervise a
water commissioner as provided for in Title 85y chapter 5e

History: Ene S€Ce 69 Che 69Ty Le 1979,

- =12 Enforcesent _of final decreea The water judge

of each water division may enforce the provisions of a final
decree issued in that water division as provided in
85~2-234,

History: Ene Sece 69 Che 69Ty Le 1979,

3-1-213.__Desigpation _of  _alterpats  judges The water
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judge may designate any other district judge or retired
district judge to preside in his absence on his behalf as
water judge for the immediate enforcement of an existing
decree or the iaaediate granting of extraordinary relief as
®ay be provided for by law upon an allegation of irreparable
harme

History: En. Sece 69 Che 69T¢ Le 1979; amde Sece 3¢
Ch. 801 Le 1981.

Compiler®s Comments

a Inserted ®or retired district Judge™;
deleted "within the water division® following ®district
judgea*

3-7-214 through 3-7-220 reserved.

3-1-221s__Appaiptssnt__of _chief water judge - _ters of
offices (1) The chief justice of the Montana supreme court
shall appoint a chief water judge from among the district
judges serving or retired as of the time of appointmente

(2) The term of office of the chief water judge is
from the date of initial appointment until June 30y 1985.
After June 30s 1985y the term of office is 4 years, subject
to continuation of the water divisions by the legislaturer

History: En. Sece 1y Che 442y Le 1981.

Compiler®*s Comments

i gent: Section Sy Che 442+ Lo 1981,
provided: ®The chief justice of the Montana supreme court
shall Bake the initial appointsent of a chief rater judge on
or before January 4y 1983e%

3=1-222a__5alary -~ 9ffice _spaces (1) The chief water
judge 1is entitled to receive the same salary and expense
allowance as provided for district judges in 3-%5-211.

{2y The office of the chief water judge shall be at
the location that the chief justice of the Montana supreme
court shall designate. The Nontana supreme court shall
provide in its budget for the salary, expenses, and office
and staff requirements of the chief water judge, which money
aay be appropriated by the legislature from the water rights
adjudication account.

History: En Seces 2y Che 442y Le 1981,

3=1-223. Duties of tha chief water _Judges The chief
water ludge shall: )

{1) coordinate with t he department of natural
resources and conservation in compiling information
submitted on water claim forms under Title 85¢ chapter 2y
part 2y to assure that the information is expeditiously and
properly compiled and transferred to the water judge In each
water division.

(2) assure that the water judge in each water division
ooves without unreasonable delay to enter the required
preliainary decree; and
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(3) assure that any contested or conflicting claims
are tried and adjudicated as expeditiously 3s possibles

History: Ene Sece 39 Che 4429 L. 1981,

A=1-224a. lurisdiction. _of _chief _water judgea (1) The
chief water judge mays @t the discretion of the chief
justice of the Montana supreme courts also serve as water
judge for one of the water divisions.

(2) The chief water judge has jurisdiction over all
matters relating to the determination of existing water
rights within the boundaries of the state of Montana.

(3) With regard to the determination of existing rater
rightsy the chief water judge has the same powers as a

district judge. He may issue such ordersy On the motion of
an interested party or on his own motions as may reasonably
be required to allow him to fulfill his responsibilities.

History: En. Sece 41 Che 442y L. 1981,
- = 0la AppointEont _Qf water masters —— remowala (1)

The water judge in each water division shall appoint at
least one water master and My appoint more than one water
pastere

(2) A water master cay be appointed after July 1»
1980y and must be appointed on or before July 1s 1982,

(3) In appointing a water mastery the water judge
shall consider a potential master's experience with water
lawy water uses and water rights-

(4) A water master shall serve at the pleasure of the
water judge and may be removed by the water Judge.

History: En. Sece 39 Che 6979 Lo 1979; amde Sece 2¢
Che 258y Le 19810

Compiler®s Comments
gendeepts: Substituted ®at least one™ for ®a® in
{1); added "and may appoint more than one water master™ at
the end of (1)e
Effective _Qate: Section 11y Che 268¢ Le 1981y provided:
"This act is effective on passage and approvale® Approved
April 3y 1981,

3=1-302s _Salarys expensess. . _aad _retirement qf _water
Bastersa (1) The water judges shall set a uniform salary for
water masters. Water masters shall receive expenses as
provided in 2-18-501 through 2-18-503.

(2) A water master shall participate in the #Hontana
Public Employees* Retirement System established in Title 19¢
chapter 3

(3) The salary and expenses of a water master shal¥l be
paid from the water right adjudication account established
in 85-2-241.

History: £ne Sece 4¢ Che 6979 Lo 1979

3-7-303 through 3-7-310 reserved.
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3-I1=311as_ Duties of water gpasterss (1) The water master
has the general powers given to a master by MeReCivePes Rule
53(c)e

(2) Within a reasonable time after June 30y 19834 the
water aaster shall issue a report to the water judge meeting
the requirements for the preliminary decree as specified in
85-2-231.

(3) After a water judge issues a preliminary decree*
the water master shall assist the water judge in the
performance of the wuater division®*s further duties as
ordered by the uater judges

History: En Sece 5y Che 697 Le 1979

3-I-401s _Definitionsa FOr the purposes of this party
the following definitions apply:
(1) “Proceeding"™ includes prehearingy hearing*

appellate reviews or other stages of adjudication conducted
by the water master or water judger

(2) *®Fiduciary"™ includes such relationships as
executor* administrator. trustees or guardiane

(3) *Financial interest' means ownership of a legal or
equitable interest. however swmalle oOr a relationship as
directorey advisor* or other active participant in the
affairs of a party, except that:

(a) ownership in a mutual or common investment fund
that holds securities is not a financial interest in such
securities unless the judge or water master participates in
the management of the fund;

() an office in an educational* religious?
charitable, fraternal* or civic organization is not a
financial interest in securities held by the organization;

(c) the proprietary interest of a policyholder in a
mutual insurance company or a depositor in a mutual savings
association or a similar proprietary interest is a financial
interest in the organization only if the outcoae of the
proceeding could substantially affect the value of the
interest; and

(d) ownership of government securities is a financial
interest in the issuer only if the outcome of the proceeding
could substantially affect the value of the securities-

History: En, Sece Ty Che 69Ty Le 1979
3-71-402._ Disgualificatiop of water _judge _or _sastera

(1) A water judge may disqualify himself or the uater master
in any proceeding or pertinent portion thereof in which his
or the water master®s impartiality might reasonably be
questioned,

(2) A water judge may also disqualify himself or the
water master in the following circumstances:

(a) if he or the water master has a personal bias or
prejudice concerning a party of personal knowledge or
disputed evidentiary facts concerning the proceeding;

(b) if in private practice he or the water master
served as a lawyer in the matter in controversy or a lawyer
with whom he or the water aaster previously practiced Ilaw
served during such association as a lawyer concerning the
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matter or the judge or the Ilawyer has been a material
witness concerning it;

(c) if he or the water master has served in
governmental esployment and in such capacity participated as
counsely advisery or material witness concerning the
proceeding or expressed an opinion concerning the merits of
the particular case in controversy;

(d) if he or the water master knows that he or the
rater caster individually or as a fiduciary, or his or the
water master®s spouse or minor child residing in his or the
water waster®s household has a financial interest in the
subject matter In controversy or in a party to the
proceeding or any other interest that could be substantially
affected by the outcome of the proceeding; or

(e) if he or the water master or his or the water
master?®s spouse or a person within the third degree of
relationship to any of them (as calculated according te
72-11-101 through 72-11-105) or the spouse of such a person:

(i) is a party to the proceeding or an officer,
director. or trustee of a party;

{ii) is known by the judge or water master to have an
interest that could be substantially affected by the outcome
of the proceeding;

(iii) is to the judge's or water master's knowledge
likely to be a material witness in the proceeding.

(3) A water judge should inform himself about his and
the water master®s personal and fiduciary financial
interests and wmake a reasonable effort to inform himself
about the personal financial interests of his and the water
master®s spouse and wminor children residing in his or the
water masterss respective householde

History: Ene Sece Ty Che 697y Le 1979
- - D3s Maiver of disqualificatiops A water Judge may

accept from the parties to the proceeding a waiver of any
ground for disqualification if it isS preceded by a full
disclosure on the record of the basis for disqualtifications

History: H Sece Ty Che 6972 Lo 1979,

3=1-404%e Procedure . cxclusixes The procedure for
disqualification of a water judge or water master specified
in this section is exclusive unless otherwise specifically
altered by the Montana supreme court.

History: B, Sece Ty Che 697y Le 1979

327:-500a _Jurisdictions (1) The jurisdiction of each
judicial district concerning the determination and
interpretation of existing water rights is exercised

exclusively by it through the water division or water
divisions that contain the judicial district wholly or
partlye

(2) No water judge may preside over matters concerning
the determination and interpretation of existing water
rights beyond the boundaries specified in 3-7-102 for his
division except as provided In 3-7-201 and 3-7-213.
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(3) The water judge for each division shall exercise
jurisdiction over all matters concerning the determination
and interpretation of existing rater rights within his
division as specified in 3-71-102 that are considered filed
in or transferred to a judicial district wholly or partly
within the division.

History: En. Secse ly 69 Che 697r Le 1979; amde Sec,
49 Che 30y LO 1981

Compiler's Comments
1981 __Amendmenti: Added the exception at the end of (2)e

3=12502a-_Jurisdictigual disputesa Whenever a question
arises concerning which water judge shall preside over
adjudication of a ratter concerning the determination and
interpretation of existing water rightss the question shall
be settled by the water judges involvede

History: Ene Sece 2y Che €97y Le 1979




89-801. (7093) What waters may be appropriated. The right to the
use of the unappropriated water of any river, stream, ravine, coulee, spring,
lake, or other natural source of supply may be acquired by appropriation,
and an appropriator may impound flood, seepage, and waste waters in a
reservoir and thereby appropriate the same.

89-802. (7094) Appropriation must be for a useful purpose— abandon-
ment. The appropriation must be for some useful or beneficial purpose, and
when the appropriator or his successor in interest abandons and ceases to
use the water for such purpose, the right ceases; but questions of abandon-
ment shall be questions of fact, and shall be determined as other questions
of fact.

89-803. (7095) Point of diversion may be changed--change of use. The
person entitled to the use of water may change the place of diversion, if
others are not thereby injured, and may extend the ditch, flume, pipe, or
aqueduct, by which the diversion is made, to any place other than where the
first use was made, and may use the water for other purposes than that for
which it was originally appropriated.

89-810. (7100) Notice of appropriation. Any person hereafter desiring
to appropriate the waters of a river, or stream, ravine, coulee, spring, lake,
or other ,natural source of supply concerning which there has not been an
adjudication of the right to use the waters, or some part thereof, must
post @ notice in writing in a conspicuous place at the point of intended
diversion, stating therein:

1 The quantity of water claimed, measured as hereinafter provided,;

2. The purpose for which it is claimed and place of intended use;

3. The means o diversion, with size of flume, ditch, pipe, or aqueduct,
by which he intendsto divertit;

4. The date of appropriation;

5. The name of the appropriator.

Within twenty days after the date of appropriation the appropriator
shall file with the county clerk of the county in which such appropriation
is made a notice of appropriation, which, in addition to the facts required
to be stated in the posted notice. as hereinbefore prescribed, shall contain
the name of the stream from which the diversion is made, if such stream
have a name, and if it have not, such a description of the stream as mill
identify it, and an accurate description of the point of diversion of such
stream, with reference to some natural object or permanent monument.
The notice shall he verified by the affidavit of the appropriator or some
one in his behalf, which affidavit must state that the matters and facts
contained in the notice are true.

89-811. (7101) Diligence in appropriating. Within forty days after
posting such notice, the appropriator must proceed to prosecute the excava-
tion or construction of the work by which the water appropriated is to be
diverted, and must prosecute the same with reasonable diligence to com-
pletion. If the ditch or flume, when constructed, is inadequate to convey the
amount of water claimed in the notice aforesaid, the excess claimed above
the capacity of the ditch or flume shall be subject to appropriation by any
other person, in accordance with the provisions of this chapter.

© 89-812. (7102) Effect of failure. A failure to comply with the pro-
visions of this chapter deprives the appropriator of the right to the use of
water as against a subsequent claimant who complies therewith, but by
complying with the provisions of this chapter the right to the use of the
water shall relate hack to the date of posting the notice.




89813. (7103) Record of declaration. Persons who'have heretofore
acquired rights to the use of water shall, within six months after the publi-
cation of this chapter, filein the office of the county clerk of tbe county in
which the water right is situated, a declaration in writing, except notice be
already given of record as required by this chapter, or a declaration in
writing be already filed as required by this section, containing the same
facts as required in the notice provided for record in section 89-810 o this
chapter, and verified as required in said last-mentioned section, in cases of
notice of appropriation of water; provided, that a failure to comply with
the requirements of this section shall in nowise work a forfeiture of such
heretofore acquired rights, or prevent any such claimant from establishing
such rights in the courts.

89-814. (7104) Record prima facie evidence. The record provided for
in sections 89-810 and 89-813, when duly made, shall be taken and received
in all courts of this state as prima facie evidence of the statements therein
contained.

89.815. (7105) Rights settled in one action. In any action hereafter
commenced for the protection of rights acquired to water under the laws of
thisstate, the plaintiff may make any or all persons who have diverted water
from the same stream or source, partiestosuch action, and the court may in
one judgment settle the relative priorities and rights of all the parties to
such action. When damages are claimed for the wrongful diversion of
water in any such action, the same may he assessed and apportioned by
the jury in their verdicts, and judgment thereon may be entered for or
against one or more of several plaintiffs, or for or against one or more of
several defendants, and may determine the ultimate rights of the parties
between themselves. In any action concerning joint water rights, or joint
rights in water ditches, unless partition of the same kind is asked by
parties to the action, the court shall hear and determine such controversy
as if the same were severnl as well as joint.

89.829. (7119) Procedure for appropriating waters of - adjudicated
streams. (1) Any person hereafter desiring to appropriate the waters of
a river, or stream, ravine, coulee, spring, lake, or other natural source of
supply concerning which there has been an adjudication of rights between
appropriators or claimants, as contemplated in section 89-839, shall:

(e?j) employ a competent engineer to make a survey of the ditch, or
aqueduct, whereby the water is to he conveyed from the source of supply,
or the dam or other ‘work whereby the water isto be impounded, or both; or

(b) causeto be prepared an aerial photograph with a drawing thereon
showing the course of the proposed ditch or aqueduct, or the location of
the proposed dam or other work, or both, together with a description of the
eourse Of said ditch or the location of said dam attached thereto; and the
appropriators shall file with the clerk of the court in the county in which
the water is appropriated a petition giving the amount of water sought to
be appropriated, a description by name or otherwise of the watercourse
or body from which he intends to appropriate the water, and a general de-
scription of the ditch or agueduct, stating its size, length, and capacity,
showing the proposed means of appropriation and use of the water, and
also the place of use thereof. If the meaus of appropriation be a reservoir
by which the water is to be impounded, the petition shall state the location
and size thereof, together with the contemplated manner of its construction
and the means of conveying the water to the place of contemplated use, and
the contemplated use.
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(2) There shall be filed with the petition a map or aerial photograph as
hereinbefore provided showing the point of, and means o diversion, and
the course of the ditch or aqueduct to its terminus, and if a reservoir, the
contour line thereof, the height and width of the dam, the point and means
of discharge therefrom, and the spillway. If the appropriator shall intend
to mingle the waters appropriated from one stream with another, or shall
intend to deposit the waters impounded in a reservoir into a stream, he
shall so state.

(3) The appropriator shall declare in his petition that the water rights
south by him shall he subject to, and that in the use thcrcof he shall be
bound by the terms of any decree theretofore rendered by a court of com-
petent jurisdiction adjudicating the waters of such river, stream, ravine,
coulee, spring, lake, or other natural source of supply, or, any body of water
to which the same may be tributary, provided that water stored in a
reservoir pursuant to an appropriation hereunder mhich is subsequent to
an adjudication of waters in a flowing stream when so released from stor-
age shall not be considered as a part of the natural flow of said adjudicated
stream.

(4) The appropriator shall, as near as may be, give the names of sl
appropriators or claimants who have, or appear to have, rightsin the source
of supply, from which the appropriation is sought, and whose rights may
be in anywise affected by the appropriation, and in the petition the pe-
titioner shall be named as plaintiff, and all other parties as defendants.

89-830. (7120) Summons--issuance and service. Upon the filing of the
petition, the clerk shall issue a summons in the same form as the summons
in acivil action, and a copy of the petition shall he served upon each defend-
ant at the time of serving the summons. Service shall be made as in civil
actions and service may be made by publication as provided in sections
93-3013 to 93-3015.

89-831. (7121) Appearance—default—decree. If any defendant shall
not appear within twenty days after the service of summons upon him, it
shall be deemed by the court that he has no objection to the court granting
the appropriation sought by the plaintiff, and the defendant so failing to
appear shall be deemed in default. Any defendant may appear by motion,
demurrer, or answer, as in civil action. The procedure in civil actions
shall be followed in all proceedings under the terms of this act; provided,
that when the pleadings are settled the court shall summarily proceed to
try and determine the case. Evidence may be offered by the parties as
in civil actions. At the conclusion of the trial, the court may enter an
interlocutory or permanent decree allowing the appropriation sought, either
in whole or in part, subject to all prior rights as adjudicated, and subject
to the terms of all prior decrees, or may make any other order deemed
proper in the premises. If no objections are filed the court shall enter such
decree as the facts warrant.

89-832. (7122) Decree subject te prior adjudicated rights. If the de-
fendants, or any of them, do not appear, their adjudicated rights which are
prior in time to plaintiff's right shall in nowise be affected by the court's
order. The court shall in every case, if an appropriation be awarded plain-
tiff, provide that the same shall be subject to all adjudicated rights which are
prior in time to plaintiff's rights, and the plaintiff shall be bound by the
terms of all prior decrees with respect to water rights in the proper order
of his priority asif he had been a party to the decree originally.
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80.833. (7123) Scope of decree—diversion of waters tO another stream.
If the water awarded the appropriator by the decree is to be taken from one
stream or source of supply and turned into another stream or watercourse,
and there mingled with the waters flowing therein, the court shall make
provision in the decree regulating the same, to the end that the water
appropriated by others shall not be diminished or deteriorated in quantity
by the additional burden placed upon the stream or watercourse. The
court may provide that the appropriator shall provide all necessary meas-
uring devices so that the water turned in by him from another stream,
reservoir, or other source of supply and the water taken by him may be
ascertained at any time and all times, and may provide that he shall leave
in the stream or watercourse a percentage o the water turned in by him
to bear a proportion of the loss caused by seepage and evaporation in
passage. The court shall have a wide discretion in ascertaining and deter.
mining the factsin all cases under the provisions o this act in order that
the rights of all parties may be protected.

89.834. (7124) Decree to govern conditions of performance of work
The court may provide by interlocutory decree awarding the appropriation,
the condition under which the ditch, aqueduct, dam, or other work, necessary
to the complete appropriation, shall be done and the time within which
the same shall be completed until the conditions imposed are complied
with. Upon a full compliance with the terms prescribed by the eourt, it
shall enter its order and decree establishing the appropriation and fixing
the date thereof, which, if the appropriator shall have been diligent in
complying with the court order, shall be the date o the filing o the
petition. The court may fix a later date if the facts warrant.

89-835. (7124.1) Adjudicating rights of persons not party to decres,
At any time after the entry of any decree, any person, not a party to sach
decree, who, prior to the entry of such decree, had or claimed a valid water
right upon the stream or source of supply affected by such decree, or whe
subsequent to the entry of such decree has made a valid appropriation
o water from said stream or source of water supply affected by such
decree, may petition the court which entered such decree for an order
making him a party to such decree and establishing his right thereunder,
and in relation to the other rights affected by such decree. Upon filing
such petition, such notice shall be given and procedure had asis provided in
sections 89-829 to 89-834.

89-836. (7125) Penalty for wrongful diversion of adjudicated waters.
Any person not a party, or privy, to a decree adjudicating the waters of a
river, stream, ravine, coulee, spring, lake or other natural source o supply,
the same having been adjudicated, who shall divert the water thereof when
the same shall be needed by another, without first complying with the
terms of this act, shall be guilty of a misdemeanor and shall be punished
by afine df not less than ten dollars nor more than one thousand dollars.

89-837. (7126) Penalty for noncompliance with act. Failure to comply
with the provisions of this act deprives the appropriator of the right to ase
any water of such stream, or other source of supply, as against any subse-
quent appropriator mentioned in or bound by a decree of the court.

89-838. (7127) Recording copy of final decree. A certified copy of the
final decree of the court shall be filed with the county clerk, who shall make
a record thereof asis provided therefor in section 89-816.




89-839. (7128) Effect of decree upon subsequent appropriations. When-
ever there shall have been an adjudication of the rights between ap-
propriators or claimants to any stream or any other water supply in this
state, in any distriet court of the state, or the United States court, in an ac-
tion prosecuted in good faith between such appropriators or claimants to
determine their respective rightsto the use of such waters, and which decree
is based upon evidence introduced, and not upon stipulations or admissions
of the parties, such adjudication and decree, or certified copies thereof, shall,
as against all persons appropriating or diverting any of the waters of the
said stream or other water supply, after the date of such decreg, in an action
relating to such waters, be prima facie evidence of the facts therein found,
determined, and decreed, respecting the rights of parties to said action to
the use of the waters of said stream or other water supply.

89.840. (7129) Appropriations of water subject to prior decrees ad-
judicating rights. All water hereafter appropriated by any person, asso-
ciation, company, or corporation, after the passage of this act, from any
stream, creek, spring, canyon, river, or ravine in this state, in which the
water rights therein have been adjudicated and decreed prior to the passage
of thisact, and a decree of a court of competent jurisdiction entered therein,
shall be subject to such decree.

89-841. (7130) Nonadjudicated streams not affected. In all streams,
creeks, springs, canyons, rivers, and ravines, in which the water rights
therein have not been adjudicated by a court of competent jurisdiction,
water shall be appropriated in the same manner as provided by law at the
time of the passage of this act.

89-842. (7131) Appropriations pending litigation subject to decree. At
such time as there may be legal proceedings instituted by the on-ner or
owners of any water right or water rights in any stream, spring, creek,
canyon, river, or ravine, before any court of competent jurisdiction, all sub-
sequent appropriations made in any snch streams, creeks, springs, canyons,
rivers, or ravines will he subject to such suit as may be instituted and shall
not date prior to the date of the beginning of said suit, and will be subject to
the rulings and decisions thereunder.

88844. (7133) Effect of decree. Any person or persons appropriating
water under the provisions of thisact shall be subject to, bound by, and shall
comply with any decree of ccurt adjudicating the waters of such stream,
or any stream of which the same may be a tributary or feeder, as fully
and to the same extent as if said person or persons were original parties
to the action wherein the said decree is made and entered, and any water
commissioner or commissiouers, appointed by the court to distribute waters
under apy decree, shall have jurisdiction over and shall distribute any
waters appropriated under the provisions of this act, according to priority.
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ADJUDICATION OF EXISTING
(pre-July 1, 1973)

WATER RIGHTS

by Honorable W W Lessley
Chi ef Water Judge

Birth of Water Courts. Chapter 697 (SB 76) becomes the law.

A.

Why - Present records non-existent in use rights; adjudi-
cation records missing (fire - flood); adjudication rights
uncertain; appropriation rights - "hurry-up" on 20-day
limit. Federal attitude indicates water is a state prob-
lem (The Northern Cheyenne Tribe of the Northern Cheyenne
Indian Reservation vs. Tongue River Water Users Associa—
tion, joint opinion of Judges Battin and Hatf ield).

What - Elater Court system. Judicial means and method to
bolster adjudication process; judges - water master - ad-
visory and investigative staff (engineers) - complete use
of computer method. Adjudication is identification and
quantification, not reallocation.

When - estimated 200,000 claims. Powder River 8500 claims
(8 months) less than 10 years.




1L,

Act Revising and Clarifying HB 667.

A. More than one water master may be appointed in each division

B. My appoint after July 1, 1980; must appoint before July 1,
1982.

C. Supervision of adjudication of Indian water rights until
July 1, 1985.

D. And filing of Indian rights suspended until July 1, 1985

E. Water judge may issue interlocutory decree if necessary.




I1I. Legislation to Streamline Chapter 697 (SB 76)

A. Chapter 80
1. Creating personnel to "man" the water courts.
2. Water judge to sit in more than one division.

3. Making it effective now.

B. Chapter 442, statutory creation of a chief water judge.

1. Appointment by Chief Justice; term from appointment
(Jan. 4, 1983) to June 30, 1985.

2. After term is 4 years.
3. Salary.

4. Office.

5. Supreme Court budget for this office salary, space
and expenses.

6. Duties of water judges - chief judge, coordinate with
DNRC. Same power as district judge in water.

7. Assume expeditious work in program.




1IV. Pre-preliminary/Interlocutory Decrees.

A.

Claims sent to water courts on selected river basin.

Claims sorted by computer.
1. Major source.

2. Tributaries of major source.

Courts review claims utilizing DNRC personnel

| . Check source of right - decree, filed, use.

2. Aerial photo used to:

a. check place of use -- acreage irrigated.
b. source - supplemental rights.
c. point of diversion, diversion means, where possible

3. Volumes, flow rates, reviewed in light of court requested
data in basin regarding historical use, crop consumptive
water use, soil types, climatic region.

4. Court reviews documentation priority date utilizing
decrees, information acquired regarding river basin,
claims.

5. Court reviews legal questions.

Field investigations conducted as necessary to resolve problem
claims.

Preliminary/Interlocutory decree issued based on claims, re-
view procedure, all other data submitted and requested by
courts -- changes made as appropriate.




V. Procedure after Issuance of Preliminary Decree.

A. Notice of availability of preliminary decree sent to:

1.

All parties filed claim; also includes individual abstract
of water right.

All parties issued water rights; also includes individual
abstract of water right.

Parties issued or having applied and have not been denied
a permit.

Parties with reservations.
Other interested persons who request notice.

-entire decrees available at cost or available for
review on film at all Clerks of Court offices in
the drainage basin, appropriated DNRC field offices,
the water courts.

-if you, as counsel, want a notice of availability of
decree sent to you, you must formally request notice
to be sent, designate your name, client's name, your
interest, appropriate basin.

Review preliminary decree: 90 days to file objections/
request hearings on any water right issued/denied in
preliminary decree.

90-day extension granted for filing objections if appli-
cation for extension is made within 90 days after notice
of entry of preliminary decree.

C. Notice of all objections/requests fof hearing sent to all
parties named in preliminary decree.

1.

Review of entire objection available at all Clerks of
Court offices in adjudicated drainage, appropriate
DNRC field office, Clerk of Water Court office.

Notice of intent to appear at any hearing must be filed
45 days after receipt of notice of objections and requests
for hearings.




VI. Preliminary Hearing--Pre-Hearing--Consolidation.

A. Scheduled after notice of intent to appear filing period
closes.

B. Hearings: Governed by rules of civil procedure except where
special rules promulgate by Supreme Court in conjunction
with the water courts.

C. Final decree issued on the basis of hearings, that affirm
or modify the preliminary decree. |If no request for a
hearing is filed within time allowed, the preliminary decree
automatically becomes final, and the water judge shall
enter it as final decree.




VIl. Appeals:

from final decree.

A. A person whose existing rights and priorities are determined
in the final decree may appeal the determination only if:

1

He requested a hearing and appeared and entered objec-
tions to the preliminary decree; or

His rights as determined in the preliminary decree were
altered as a result of a hearing requested by another

person.




VIIlI. Water Resources Oversight Commission, Chapter 609.

A. Purpose: Work with and oversee state agencies developing
and managing our water resources; continue work of over-
sight adjudication committee.

B. Speaker of House and Senate committee on committees. Four
members from House and Senate; no more than two members
from each of same party.

C. The great importance of continuance and stability of a
water policy - is achieved by creation and operation of
the oversight committee.




Where are we?

A.

E.

Staffing and location.

Powder River

Madison River.

Gallatin River.

Sage Creek.

Mill Creek.

Dempsey Creek.

Rest of state.




ADTUDICATION OF EXISTING RIGHTS

Michael Mclane
Program Marager, Adjudication
Water Rights Bureau
Departrent <f Natural Resources
and Conservation

The general adjudication of (pre-1972) existina water rights on more
than A piecemeal basi s was mancated in the new constitution, subsequently
enacted by the legislature by the Water Use Act, and later amended in 1979
by Senate Bill 76. The adjudication Of weter richts requires t he marriage
o the legal, eraineering ard technical talents of the Courts of Mortana and
the Department of Natural Resources. Following is a detailed discussion of
the claim forms and the Department's role:

I. Role of the INRC in the Adjudication Process (85-2-243 MCA)
{A) Provide information ard assistance to aid claimants in filing.
1. 9 field office locations
2. Wirkshops in local areas
3. Instructiors and brochures available
4. Sources for maps, aerial photos, etc.
(B} Provide information ard assistance as required bv the water
Jjudge to adiudicate existing rights.
1. Collect claims
2. Microfilm claims
3. Prepare indexes by source, place of use, use, or
(a) use computer
4. Order and scctionize aerial photos
5. Reviewcourt selected claims
(2) procedures being developed
6. Other duties as directed by the court
(C) Conduct field investications of claim that the waer judge in
consultatior with the department determines warant investication.
1 Conduct field measurements and/or interivews with the claimant
as directed by the court.

2. Extent and exact procedure W | be established during the

adjudication of claims.

10




IT.

(D Provide the water judge with all information in its possession
beari ng upon existing rights.
1. Provide Waea Resources survey infomtion
2. Provide information on changes, sever-sal es, transfers of

existing water rights

d ai m Forms.
(A) General .
1. Peading before the court
2. One <laim for each use ard each source ard each different
priority date
(B) Irrigation Claim Form
1. Discuss what is neaded item by item
2. Map -~ what's needed
3 Proof of use documents
() Sock dai mFomm
1 D scuss items unigue to this form
2. Map
3. Proof of use
4. \oluntary claimif for groundwater
5. Instream use - voluntary claim
6. Stock Reservoirs - must claim
(D) Darestic Claim Fam

1. Dscuss items unique to this form.

2. Map
3. Proof of use
-4, Voluntary cfaim if for groundwater
5 Groundwater dcvelopments since January 1, 1962

11




Il

(E)  Other Claim Form
1. One claim for each source and each use
2. Discuss item unique to this form
(F)  TYrrigation District Form
1. Used by irrigation districts, Assoc. for multiple

placos of use

Where to file and fees

(A) ONRC central or field offices

1. Brochure jives address and phone numbers

—
(o2}
~

rile by January 1, 1981,

Fees

—
(]
—

1 $40 per ciaim

2. 3480 max. fee per major drainage
3. Voluntary claim

4. Use of fee

5 Decreed rights

12
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Adj udi cation of Existing Rights by Richard T. Munger,
Rich Munger and Associ ates
I.  WATER RI GHTS - How are they found?

A Decreed and Appropriative R ghts - Procedures taken to gather
necessary i nformation
1. Abstracts and Real Estate Tax Notices
2. Title Conpany Records
3. Water Resources Survey Publications
a \Water Rights Bureau Field Ofice field notes and
irrigation maps
Cerk and Recorder records search
5. Cerk of the District Court records search
6. Aerial Photographs
a s.c.s./a.s.c.s. Field offices
7. Field Investigation
a. Discussionwth daimnts
b.  Phot ogr aphs
B "Use" Rights - Procedure taken to gather necessary information
1  abstracts and Real Estate Tax Notices
2 Title Conpany Records
3. Aerial Photographs
a. s.c.s./a.s.c.s. Field Ofices
4. Libraries or Montana Hi storical Society
Field Investigation
a. Discussionwith daimnts
b.  Phot ogr aphs
c. Existing records identifying dates of first cse
d Statenents of use (Affidavits)
11. CLAI M PACKAGE - Accuracy is Inportant!
A Cdaimrorm - typewittenfor clarity
B  Mapping - clear identificationof point(s) of diversion, place of
use, anc conveyance system = col or coding i s hel pful
C Copy of Declaration, Notice or Decree
1. ldentify Book and Page Nunber on Decl arati on and Notice
2 ldentify Case Nunmber, Plaintiff(g) and Def endant (s) and
appropriate portion of Findings on the Decree - Certification
i s hel pful
D OQher Docunentation - Don't be bashful!
1. Phot ographs
2. Records of systemconstruction cost
3. \Water neasurenent records
4. Etc., etc.

13




III.

STUMBLING BLAOKS - Be careful!

A

B

Abstract Exam nation

1 Beware of grantor's reservation of water in conveyance
Boundary change

1. Change of Qounty boundaries - transcription of records
Wit er Resour ces Survey Publications

1 Information generally covers irrigation only

2 Water use since survey publication I

Fil ed Notice of Appropriation

1 .Timelyfiled - becomes "use" right?

Courtesy to State and County (fficials

1. They are a source for a wealth of infornation

Filing Deadline

1 dient acceptance - can you conpl ete the job in tine?

14
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CBTAI N NG A NEW (post-July 1, 1973) WATER R GHT
(By Donald D MacIntyre)*

A WHEN |S A NEWR GHT REQU RED?
§85-2-301, MCA , RIGHT TO APPRCPR ATE
Pursuant to Article | X of the Montana Constitution, the

| egi sl ature has declared that any use of water is a public
use and that the waters within the state are the property of
the state for the use of its people and are subject to
appropriation for beneficial use as provided in Chapter 2 of
Title 85, MCA (See 85-2-101).

Speci fically, 585-2-301 provides as fol |l ows:

"After July 1, 1973, a person may not

appropriate water except as provided inthis

Chapter. A person nay only appropriate water

for a beneficial use. Aright to appropriate

wat er may not be acquired by any other nethod,

i ncl udi ng adverse use, adverse possessi on,

prescription, or est opplel. The et hod pre-

scribed by this Chapter is exclusive."

(Emphasi s added).
1. "July 1, 1973¢

a General Agriculture corp. v. More, 166 M 510,
534 p.2d 859(1975): P aintiff who filed petition prior to

July 1, 1973, seeking to appropriate surplus waters from

*Chief Legal Counsel, Departnent of Natural Resources and conservation;
BS Mntana College of Mneral Sciences and Technol ogy; J.D. University
of Montana
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an adjudicated stream has "existing rights" when 1972 Consti-
tution which provided that all existing rights to the use of
any waters for any useful or beneficial purpose are recog-
nized and confirmed went into effect, and amended complaint
filed after effective date of Water Use Act was not subject
to dismissal on ground that action was abated by repeal of
water use act under which the petition was filed.

b. Montana Department of Natural Resources and
Conservation v. Intake Water Co., 171 M. 416 (1976):

(i) "proceed to prosecute the excavation or
construction of the work by which the water appropriated is
to be diverted", under pre-1973 water use act, is not confined
to the commencement of actual on-site excavation or construc-
tion of the diversion works.

(ii) due diligence vs. a valid appropriation

c. After July 1, 1973, where the questions of prior
filing under pre-1973 water use act and due deligence are
not a consideration, appropriation may only be made through
the permit process.
2. "Appropriate Water"

a. Article IX, §3(3), Constitution of Montanaa Al
surface, underground, flood and atmospheric waters within
the boundaries of the state are the property of the state
for the use of its people and are subject to appropriation

for beneficial uses as provided by law.

16




b. §85-~2-102(14)

Vter neans all water of the state, surface and
subsurface, regardl ess of its character or manner of occur-
rence, including but not linmted to geothernal water, diffuse
surface water, and sewage effluent.

c, §85-2-102(1)

To divert, inpound or wthdraw(including by stock
for stock water) a quantity of water, or in the case of a
publ i ¢ agency, to reserve water.

d. Sorage v. direct flow
3. "Beneficial Use"
a. Definition - §85-2-1022)

A use of water for the benefit of the appropriator,
ot her persons, or the public, including but not linmted to
agricultural (including stock water), domestic, fish and
wildlife, industrial, irrigation, mning, rmunicipal, power,
and recreational uses.

b. Excepti ons- benefi ci al use
1. Surry transp?rt of coal =~ §85-2-~104
2. Dr ai nage
C. Exceptions and Linitations - permit requirenent
1 85- 2- 306
a well or devel oped spring under 100 gal/min.
b. well or devel oped spring, first put to
use between January 1, 1962 and July 1,
1973

17




5.

i npoundrent or pit |less than 15 acre-feet

on a source other than a perennial flow ng
stream and accessible to a parcel of

land that is owed or under the control of
the applicant and that is 40 acres or |arger.
Tenporary energency appropriati ons neces-
sary to protect lives and property.

85-2-317 limtation on appropriation of
groundwat er i n excess of 3000 acre feet

per year.

" Excl usi ve Method"
pre- 1973 net hod
post-1973 pernit system

d.

Department's access to court

1.
2,

Avil

M sdeneanor

affected water users' access to court

Priority §85-2-401

a

first intirre,l first inright

b.

priority does not include the right

to prevent changes by later appropriators
in the condition of water occurrence

if the prior appropriator can reason-
ably excuse his water right under the
changed condi ti ons.

priority dates fromdate of filing of an
appl i cation

1. material change in application

18
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6. . Abandonment
a. pre-1973 v. post-1973 law

Castillo v. Kunnemann (1981)

B. WHEN |S A CHANGE REQUI RED?

§85-2-402, provides that an appropriator may not
change the place of diversion, place of use, purpose of use,
or place of storage except as permitted by law and approved
by the department.

1. Changes
a. adversely affected test
b. pre-1973 v. post-1973
water rights
Castillo v. Kunnemann (1981)
c. change in a permit use
(i) after put to a beneficial use
(ii)prior to being put to a beneficial use
d. limitation on agricultural use to industrial
use
2. Transfer of Appropriatilon Right

a. pass with conveyance of land

b. notice of transfer
3. Sever and Sell

a. department approval

b. adverse affect test

c. Castillo v. Kunnemann (1981)

19




OBTATNING A NFW RIGHT

Laurence Sroky, Chief
water Rghts Bureau ’
Departnent of Natural Resources !
and Conservation

The Vit er Wse Act whi ch became ef fective provided for an excl usi ve method
for appropriationof water, a centralized record system, and a system for the
general determination of existingwater rights in the Sate of Montana., Following
I's a detail ed discussionof the forms and specific procedures used to provi de an
orderly systemto appropriate water:

|.  Preparing the Application for Provisional Vdter (be Permit
() Forms an3 assi stance avai lable at Vdter Rghts FHeld Gfi ces.

(B)

©

Forms avai | abl e fram County Q erk and Recorders.
Same preparati on work needed before completing the forms:
(1) legal assessment of existingrights, right-of-way, etc.
(2 engineering - rate, volure.
Campletion of the Formitself:
(1) must e complete and accurate.
(2 rate and volume based on actual need an3 intended use.
(3) Use UsG quad map or aerial photo to locate place(s) of use and
points of diversion.
(4) oo over formitems 1 - 11
(5 applicationfee.
Incamplete applications:
(1) correspondence with attorney or applicant.
(2) 30 days up to 18 menths tO camplete an application.
(a) ‘tona fide application.
(b) right-of-way.
Environmental irpact anal yzed:
(1) &1s prepared by DNRC.
(2) fee assessed if necessary.

A

(3) schedul e 85-2-124, Mca,

II. Processing of Applications by DNRC

()

Publ i c notice in newspaper of |ocal circul ation:
(1) once a week for three weeks.
(2) waiver notice.

e
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(B) Individual Notice to Waer Rghts of record:
(1) first class mail
(C) 3060 day objection period:
(1) Objection form, filed with INRC
(D) If m objections - permit issued:
(1) provisional permit recorded with county clerk and recorder.
(2) construction can start.
(3) Notice of Campletion filed.
(E) If objections are filed:
(1) meeting of applicant and objectors at INRC field office
(a) not a hearing or pre-hearing.
() conditions on permits issued in the past.
(c) clear explanation of the application by applicant.
(d) criteria 85-2-311, MCA outlined.
(e) date of hearing decided.
(F) Negotiation between applicant and objector:
(1) stipulation between dbjector and applicant
(2) INRC can veto any stipulation if criteria can't be met.
(3) allow about 3 days.
(G)  Hearing:
(1) held within 90 days fram |ast date of objection.
(2) applicant proves by substantial credible evi dence (1981).
(a) water available.
(b) beneficial use - mt for coa slurry.
(c) other rights not adversel y affected.
(@) proposed means of diversion, construction and operation are
adequate.
(e} m interference with other planned uses Or reservations.
(f) applications greater than 15 cfs and 10,000 acre-feet.
(1) clear and convincing evi dence of no adverse affect on
prior appropriators.
(3) If there is insufficient facts to make a decision, the application
will be denied.
(4) Groundwater use greater than 3,000 grm.
(a) must be approved by the legislature.
(H) Terms of the Permit:
(1) conditions.
(2) time Limit for construction.
() extensions of time.

21




III.

(ny

0]

(&)

(B)

(c)

)
(8

Revocation of the Permit:

(1) violation of the conditions.

(2) appropriation not cammenced, prosecuted or completed.
Certificate of a Water Right:

(1)
)

perfected right.

issued by INRC after general adjudication.

Discussion of oOther Forms

Form 608 - Transfer:

(1)
(2)

change in name only.
filewith DNRC.

Form 605 - Application for Provisional Permit for Stockwater Pit
or Reservoir (85-2-305(3), MCA)

1)

2
(3
(4

used for only:

(a) stockwater pits or reservoirs less than 15 acre-feet, and
(b} on tracts greater than 40 acres, and

(c] on non-perennial streams.

applications made tO DNRC within 60 days after construction.
permit automatically issued.

permit may be revoked or modified if found at a hearing it is
necessary to protect the rights of other appropriators.

Form 602 - Nbtice of Campletion of Groundwater Development of less
than 100 gpm:

(1)
2

(3)
(4)

file with INRC within 60 days of completion of the development.
must make application for Provisional Permit within a controlled
groundwater area.

Certificate issued by INRC. ,

Notices of Completion for groundwater uses started between January
1, 1962 and July 1, 1973.

of Water Right

: Preparing t he Application for Change

Description of right 1O be changed.
Description of past use.

(1)

attach copy of the water right claim.

22
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II.

(c) Descriptionof proposed change:

(1) change all or portions.

(2) priority date of changed water right.
(D) application fee

Processing of Change Application

(a) Notice and hearing simlar to permt application:
(1) waive notice
(B) Qiteria- no adverse affect to =xisting water rights:
(1) includes zoth junior and senior water rights.
(2) burden o objector to show adverse affect.
(3) burden an applicant - no enlargement of water right and preof
of theright.
(4) change to sprinkler fram flood.
(5) Ao toindustria use greater than 15 cfs.
(C) Authorization issued:
(1) conditions and limitations.
(2) time |inmt tO complete the change.
(D) Revocation:
(1) cause-vioclation Of condition or |inits.
(E) Denial of cCharge Application:
(1) not an adjudication of the water right - only denial of the
change proposed.
(F) Notice of Change to Vdter Courts

23




THE HEARNG AROCESS *

Hearings on applications for new water use permits or requests
for authorizations to change existing water rights are exercises of the
Department's "quasi-judicial” administrative authority. Such being
the case, the constitutional due process trappings of oral testimony,
exclusivity of record, and crogs-examination are always relevant
backdrop concepts. These concerns are statutorily focused within the
procedural guise of the Montana Administrative Procedures Act. The

trial-type oradversarialnature of the "contested case" provisions
thereof should make most attorneys feel comfortable.

The statutes governing the change of water rights and the
acquisition of new water use permits provide the matrix for the evi-
dentiary determinations, although it is apparent that these statutory
provisions are based on common law notions of appropriation. Appli-
cation of these principles ney breed technical hydrological issues that .
an attorney must be generally familiar with.

A. The Nature of the Inquiry
(1) Nev Water Use Permits

(a) impact on existing uses

s,

(b) impact on subsequent uses

(2) Changes of Existing Water Rights
{a) nraw appropriations vs. change

(b) impact on existing uses

B. Fom of Proceeding - "Contested Case" Provisions of Mapa
(1) "Formal" Contested Case

(a) exclusivity of record
(b) right of cross-examination

(c) testimony

(2) "Informal" Contested Case

(a) no right of cross-examination

* Matt Williams, Fearings Officer
Water Rights Bureau
Department of Natural Resources and Conservation

24




C. Evidence
(1) Gamm law and statutory rules of evidence
do not apply except upon agreement of all parties
(a) constitutional due process concerns
(b) "reliable, probative and substantial evidence"
(2) Official Notice
(a) expert interpretation vs. generation of
additional data
D. Department's Evidentiary Role
(1) Presence of Department personnel; representing
the "public interest”
(2) Department personnel inspections and reports
E. Mechanics
(1y Hearings held at places convenient to the parties
(2) Hearing held with notice and at times convenient
to the parties
F. Developing the Case
(1) Discovery available
(a) Department's "file"
(2) "Summary" dispositions
(3) Subpoena power
(4) Where to go for technical assistance
(5) Pre-hearing conferences
G. Proposal for Decision = The Quasi End-Product
(1) Right to except or object
(2) Final Order
H.  Appea Process

25




WATER RIGHTS LITIGATION

Bruce Loble
Loble & Pauly, P.C.
Helena, Montana
Background
Water right litigation in Montana began shortly after Montana
became a territory. The first water right case decided by the
Supreme Court of Montana Territory was in 1869. Water right

litigation has been ongoing ever since.

Water right litigation basically involves a search for history.

The key element of litigation, i.e., establishing the date of
appropriation, usually requires assembling evidence that is 50 -
100 years old.

Not only is the evidence of ancient vintage, but so is the
applicable law. As Professor Al Stone succinctly stated in the

Preface of his book, Selected Aspects of Montana Water Law:

"For one to cope with Montana water law, it
1S essential at the outset to recognize that
although the 1973 Water Use Act repealed most
of the existing statutes and much of the prior
case law, paradoxically, it made that pre-
1973 law more important, more current, and
more active than ever. That is because
‘existing rights' were expressly preserved

by the 1972 Constitution and the 1973 Water
Use Act; the latter Act defined such rights
as one 'which would be protected under the
law as it existed prior to July 1, 1973'.

It follows that pre-1973 rights (or claims)
are to be governed by pre-1973 law, just as
though there had been no new Constitution

nor any new water right law. Since the
overwhelming number of claims and rights to
Montana water predates 1973, the important,
current and active law applicable to them is
the law prior to the 1973 Water Use Act. That
Act only repeals prior law for rights initiated
after July 1, 1973."

26
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Although the Montana Legislature has enacted a broad statutory

procedure to adjudicate the existing water rights in Montana, usually

referred to as the Senate Bill 76 water right adjudication procedure
the principles discussed herein will be just as applicable in the
litigation created under Senate Bill 76 as before its enactment.

When is litigation permitted?

a.

Litigation has been commenced and is presently ongoing through
the B 76 claim form process. (85~2-214, MCA)

If a water distribution controversy arises upon a source of
water in which existing rights have not been determined
according to the procedures outlined in B 76, any party to
the controversy may petition the district court for relief.
The district court from which relief IS sought may grant such
injunctive or other relief which is necessary and appropriate
to preserve property rights or the status quo pending the
issuance of the final decree. (85~-2-406(2), MCa)

When a water distribution controversy arises between
appropriators on a source which has been the subject of a
general determination of existing rights under the B 76
claim form process, then the controversy is to be settled by
the district court which issued the final decree.
(85-2-406(3), MCA)

Jurisdiction

a.

Although a party to a water controversy is to petition the
district court for relief, the water judge for the water
division of that particular district court has "exclusive
jurisdiction concerning the determination and interpretation
of existing water rights." (3-7-501, MCA)

The water judge may designate any other district judge within
the water division to preside in his absence for the immediate
enforcement of an existing decree or the immediate granting of
extraordinary relief upon an allegation of irreparable harm.
(3-7-213, MCAa)

Preparing the case

a.

There are three types of a water right

(1) A notice of appropriation of water right filed in the
Clerk and Recorder;s office.

a) A notice of appropriation must comply with the
provisions of Section 89-810 and 8%-813, R.CM.
1947, (repealed 1973) or it isS not competent
evidence to prove extent or priority date of a
water right. HolMastrom Land Co. v. Meagher




County Newlan Creek Water District and Wad Paper
Box Co., et.al., Mont. , 605 P.2d 1060
(1979) 5

b} Proper compliance with these repealed statutes allows
an appropriator the opportunity to relate the priority
date back to the date of appropriation.

(2) Useright.

a) A use right is initiated by the actual diversion of
the water and the application of the water to a bene-
ficial use. The priority is dated from the first
beneficial use of the water.

b) Evidence to prove the first use of the water generally
is obtained through the testimony of elderly witnesses.
Aerial photos can also be useful.

(3) Adjudicated water rights.

a) Examine the decree carefully because an objective
examination of a water right decree will periodically
reveal that the water right claims of a current water
user cannot be traced to the original decree.

b) A water right established by a decree is not conclusive
upon a party who was not a party to the adjudication.
Sherlock v. Greaves, 106 Mont. 206, 214, 76 p.2d 87
(1938)

Research and determine the existence of the water rights of
your client and the adverse party using SB 76 claim forms,
abstracts, water right indexes and decrees.

e

Trace your client's chain of title as well as the title of all
adverse parties.

(1) Compare names of predecessors in interest to index of
water right appropriators.

(2) Establish privity of title with original appropriator.
(3) The general rule is that a water right passes as an

appurtenance to the transfer of the land unless expressly
reserved or previously severed.

(4) 1t is not unusual for water rights to be severed from
the land.

(5) CAVEAT: The recent case of Castillo, et.al. V.
Kunnemann held that an owner of an existing water right
must seek the approval of the Department of Natural
Resources and Conservation pursuant to Section 85-2-403,
Mca, before severing the water right from the land to
which it was historically appurtenant. Therefore, any
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attenpted severance of a water right after July 1, 1973
wi thout first obtaining the consent of the Departnent of
Nat ural Resources and Conservati on appears to be voi d.
Cause No. 80-465, deci ded Septenber 29, 1981.

Do not rely upon your client's speculation as to the existence
and source of his water right. Make your own determnation to
confirmyour client's know edge.

Exam ne Water Resource Survey and t he base |ine data which
was used to prepare those surveys.

Cotain aerial photos and maps of the irrigated areas.

Make an inspection of the irrigated acreage of your client and
that of the adverse party, preferably during the irrigation :
season. i

(1) Prepare a drawing of the irrigation systens.

(2) Take plenty of photographs of ditches, headgates, place
of use, constricted points in the conveyance system etc.

(3) Use portable dictation equi pnent.

(4) Note any waste of water, increases in irrigated acreage
and increases in the usage of water especially since
July 1, 1973.

a) The exclusive nethod of acquiring a water right after
July 1, 1973, is through the permt process of the
1973 Water Use Act.

b)Y Any enlargerment of a water right after 1973 without
a DNRC permt is therefore susceptible of challenge.

Use an expert w tness such as a hydrol ogi st, soil scientist
or agricultural engineer.

(1) WII testify as to the quantity of water needed,
efficiencies of use, capacity of ditches and headgates. I

{2) Landowner can testify as to these facts but expert
testinony can be very persuasive. For example, see
Gwynn v. City of Phillipsburg, 156 Mont. 194, 478 P.24
855 {1971) and Holmstrom, Supra.

Det erm ne exi stence of affirmati ve def enses.
(1) Abandonnent.
(a) Requires relinqui shnent of possession and intent

not to resume beneficial use. (Shammel v. Vogel,
144 Mont. 354, 396 p.2d 103 (1964)) =
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Tenporary restraini ng orders:

(b) A though the general ruleis that nmere nonuse is
not usually sufficient to establish abandonment,
seventy-five years of nonuse will provide clear
evi dence of abandonment. (Holmstrom, Supra) * g

¥

S

(2) Adverse Possession or Prescriptive Rght. (King v.
Schul tz, 141 Mont. 94, 375 p.24 108 (1962))

(a) Continuous for statutory period.

3
‘
H

(b) Exclusive (uninterrupted, peaceable) .
(c) Open.
(d) Under claimof right.

(e) Hostile and an invasion of another's rights which
he has a chance to prevent.

a.

A nmost all water right litigation usually begins with a
petition for a tenporary restraining order (Tro) filed during
the early irrigation season.

A hearing nust be held within 10 days or the TRO expires by
its own terms. (27-19-316, MCA)

A TROusually is the plaintiff's best friend and a defendant's
worst eneny as it is al nost inpossible to adequately prepare
for a show cause hearing within a 10-day peri od.

(1) The defendant often is forced to choose between naki ng

hi s appearance at the hearing w th i nadequat e prepar a- {
tion or requesti n? a post ponenent of the hearing to a
| ater date and suffering the internittent danages created
by the | oss of water.
(2) Therefore, if aclient brings a TRO proceedi ng i nto your
office, do not wait very long to determ ne whet her or
not you are in a positionto work on the lawsuit. If
you cannot act inmmedi ately, you are not doi ng your
client or yourself any service.
Before a party may have an injunction he nust subnit proof of
the right to use a specified quantity of water. Lew s v.
Hanson, 124 Mont. 492, 498, 227 P.2d 70 (1951)
In the event that the plaintiff is unsuccessful inits
petition for a TROand a party is wongfully enjoined or
restrai ned, then the wonged party can obt ai n damages
sust ai ned includi ng reasonabl e attorney's fees. Marta v.
Snmith, 38 St.Rptr. 28 (1980).
{
%

30



WAt er Conmi ssi oner :

a. The owners of 15%of the water rights of an adjudi cated stream
can petition for appoi ntrment of a water conm ssioner to dis-
tribute decreed rights and the rights established pursuant to
the SB 76 process. (85-5-101, #Mca)

b. The water commissioner nmust keep a daily record of the anmounts
of water distributed to each water user and file a nonthly
summary With the clerk of court. (85-5-107, McAa)

c. Any person dissatisfiedwith the distribution of water by the
wat er comm ssioner can file a conplaint with the district
court. (85~5-301, MCA)

d. Ahearing will be held and if found to be necessary, the judge
will give the water commissioner proper instructions to
distribute the water or he will appolnt another commissioner.
(85~5-301, MCA)

e. Adissatisfied water user's action is a summary proceedi ng
and the only inquiry that can be pursued is to determ ne
whet her the allocation of water was in accordance with the
exi sting decree. (Alen v. Wampler, 143 Mont. 486, 392 p.2d
82 (1964).

f. Solong as a part?/ has all the water his necessitK requires
or hisditches will carry, it is immaterial that he has a right
under decree or otherwi se, to a sreater fl ow fromthe creek.
(Wwhitcomb V. Hel ena Water Wrks, 151 Mont. 443, 448, 444
p.2d 301 (1968)

The Key elenent in future litigation:

a. The determnation of the extent an "existing right" will
be protected under the Lawas it existed prior to July 1, 1973.
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