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PREFACE

This statement of the Montana law of water rights
was prepared as part of the revision of “Selected Prob-
lems in the Law of Water Rights in the West,” which
was issued in 1942 as Miscellaneous Publication 418 of
the United States Department of Agriculture. The com-
pleted revision will comprise an overall discussion of
water rights Iaw for the 17 Western States. This overall
discussion will be followed by separate statements for
each of the States concerned. If practicable, the separate
for each State is to be issued in advance of publication of
ithe completfe revision.

The study reported here was prepared by the au-
thor under a cooperative arrangement with the Office
of the General Counsel of the United States Department
of Agriculture. The Montana Agricultural Experiment
Station cooperated. with the Department by publishing
the separate for this State.




TABLE OF CONTENTS

PAGE

HTATE WATER POLICY . e . 1
WATERCOURBES oo 3
CHARACTERISTICS OF WATERCOURRSE . 3
Klements of Watercourse . 3
Collaterai Questions Concerning Watercourses ... 4
Classification of Overflow from Watercourse.. L4

Use of Stream Bed on One’s Land oo 4
PROPERTY RIGHTS IN WATER - - d
ESTABLISHMENT OF THE APPROPRIATION DOCTRINE 5
Legislation _____ . B 5
Court Declelons e &
Development of Doctrine in "\Tmmo Aveas...........__ &
Recognition by the Courts ... R |
REPUDIATION OF THE RIPARIAN DOCTRINE ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, 8
APPROPRIATION OF WATER i1
Waters Subject to Appmpnatlon . 11
Constitutional and Statutory Provisions ... i1
Alternative Sources of Supply . i1

Whe May Appropriate Water _ .. 12
General Authorization ... iz

Alien e 12

Public Service Co:'poratzon e e e e o 13

United States ... .. [N ¥
Relation of Land to Apm otma‘cmn of Water . 13
Public Demain ... N - |

Indian Reservation .. ... 15

State Lands R e e 1B

Private Lands oo 16

Water to be used bv appr szxator __________ e 16

Water to be sold or rented to others it

Trespass on Private Land .. - e 37

Rights of Way 18
Public Domain .. ... 18
Exercizse of easements . 19

Private Lands ... ... 15
Eminent Domain oo 20
Methods of Appropriating Water __ . 21
Nonstatutory: Prior o 1885 .. e 21

Acts of appropriation 21

Effect of voluntary formalities 22
Nongtaiutory: Effect of Statute of 31885 .. 28
Avppropriation of water .. 22

Recording of declarations of preex:stmg mg-ht:, ________________ 28
Nonstatutory: Current Rule r¢ Unadjudicated Waters .. 23
Statutory: Unadjudicated Waters .. 24
Requirements ... S 24

Purposes of statute 24

Statutory procedure not exclusive ... 24

Statutory: Adjudicated Waters—Act of 1907 24
Procedure, superseded in 1921 . 24

Statutory procedure not exclusive ... o 25

Statutory: Adjudicated Waters—Current Procedure 25
Procedure, Act of 1921 25
Eyclusneness e 2B

Character of stream flow e 26

Completion of Appropriation 25

‘V‘




APPROPRIATION OF waTER-—Continued. PAGE

Nonstatatory APPTOPriation . —
Actual diversion of Water e
Actual use of water .-

Statutory Appropriation o

Appropriation for Sale or Rental of Water

Doctrine of Relation s .

Doctrine of Relation: Nonstatutory Appropriation
Prior to enactment of 1885 SEREIEE oo

Since enasctment of 1885 statute .-
Doectrine of Relation: Statutory Appropriation

Unadjudicated waters

Adjudicated waters ...
THIZONEE oonooooomeemsoemrommee oo mrnoo oz oo
Gradnal or Progressive Levelopment .

THE APPROPRIATIVE RIGHT o

Property Characteristies oo oeneen ,,
Right of Beneficial 20 P ——— e

Right of Property e .

The appropriative rights as property

Real property: General rule o

Resl property: Exception to the rule ..

T s D .

Right to have water flow to point of diversion ..

Appurtenance ¢ T
Public lands .
Private lands e [
Separability from land to which initiaily appurtenant.. ..

Conveyanee of Title e
Appurtenant water vight passes with conveyance of land
Conveyance of land with APPUILENANEES oo
Reservation of water right in conveyance of land
Conveyance of water right apart from land ...
Water right not enlarged by cONveyance ..

Formalities of CONVEYANEE oo
Unacknowledged and unrecorded transfers
Oral conveyances by settlers on the public domain

Privity between Claimant and Original Appropriator .

Mortgage oo e
Dedication ..o
Relation to Diteh Right oo o

Separable ownerships of ditch and water right e

Effect of abandonment of ditch or water right —
Flements of the Right .
Priority of Right
First in time, first in right
Date of priority ..
Measure of the Right oo
Capacity of diteh & limiting factor
Needs of appropriator .o
Entire flow of stream _
Beneficial use
Fleonomital TS oo
Prospective or contempiated beneficial use ..
Intention of appropriabonr e ~
Carrying out of STEEITEION eom oo
Conveyance L0SSES i
Surplus above beneficial requirements
Duty of waber i
Tretermination of duty of water e

Vi



THE APPROPRIATIVE RIcHT—Continued,

Point of measurement of water
Period of Use of Water ...
Place of Use of Water ...

Diversion out of watershed
Purpose of Use of Water ...

Egual rights for beneficial purposes

Mining

Imgatxon of cmpped land

Irrigation of uneultivated land .

Swimming pool; pr op&gatlen of fish
Storage of Water ...

}?ubhc policy

Applepuamonq for ﬁ-tolagt of water b
Extent of storage water right . 64

Sale or Rental of Water ... 3
telative Rights of Senior and Junior Appwpnatms 61
Rights of Senior Appropriators 61
Rights of Junior Appropnamh . 62
Surplus above needs of senior appzoprlators ,,,,,,,,,,,,,,,,,,,, 62

Continuance of conditions at time of Jumm appropriation €3
Enlargements by senior appropriators ..o 63

Fffect of Losses of Water in Stream Channel 64
Burden upoen junior appropriator 85
Protection of the Appropriative Right " . .. BB
Protection on Stream Channel . . BB
Protection on Tributary Sources of Supp%v _________________________________ Gt
Quantity and Quality of the Water .. . BT
Means of Diversion ... . a8
Remedies for Infy mgement 43
Inchoate Right .. [ -
EXERCISE OF THE APPRGPRIATIVL RIGHT O 41
Diversion and Distribution Works . . TIG
Diteh Rights .. . 10
Tse of Natural Channel ic Convev Water oo 10
Appropriated waters genevally . .. 70

Stored waler convey ed in unadjudicated streams .._.... Tl
Efficiency of Practices ... T2
Diversion and Distribution of Water e 72
Method of Use of Water ... N T2
Rotation in Use of Waler .o 78
Exchange of Water oo .13
Changes in Exercise of R}ghts . R
Point 0f DIVErSION oo oot eaineene e 1D
The general rule ... 73

Injury from change ... 74

Burden of proof ... . 74

Place of Use . e . 74
The general rule o SURU -

Injury from change . e B

Burden of proof ... 75

Purpoze of Use e

The general rule .. 76

Injury from change - T

Burden of prool oo 77

LOBS OF WATER RIGHTS e T
Abandonment ___ S S ... 18
Essential BLIONEE oo 8

Intent and 1e11nqulbhment of POSSeSVION e 73

Intent . T8

Vii




1,088 OF WATER RIGHTS—{ontinued. FAGE

Estabbshment of Abandonment o 79
Controlling facts and cireumstances ... .. 79
Burden of proof e 79
Circumstances Not Constituting Abandonment .——mereen TG
Intent mot established . L. 19
Mere NOTUSET e - . 80
Conveyance of water right . 21
Insufficient water supply _. 32
Other circumstances ... 82
Effect of Abandonment ... 83
Adverse Possession and Use e L B
Applicability to Appropriative Right oo oo 83
Element of Prescriptive Right . . B4
Open and notorius use ... .. 84
Adverse and hostile use ... 84
Permissive use distinguished . 8o
Revocation of permission . BB
Exclusive use .o . B8
Continuoug and uninterrupted use R .. BT
Claim of right __. 87
Notice of claim 88
Payment of taxes ... 88
Statute of limitations 89
Burden of Pro0f o i e 89
Measure of the Prescriptive Right . .. B9
Estoppel ot e 90
ADIJUDICATION OF WATER RIGHTS oo 91
e s 7 R - .81
Jurisdiction of COUTLE e e 81
ADMINISTRATION OF WATER RIGHTE AND DISTRIBUTION
OF WATER oo ooz e 92
Distribution of Adjudicated Waters by Commissioners ... 92
Distribution of Water from Diteh e 93
Montana Water Resources Survey e . 98
INTERSTATE AND INTERNATIONAL MATTERS ... . B84
Appropriation in One State for TUse in Another State . 04
Rights to the Use of Water of Interstate Streams ... e 9B
Fxtent of Right and Jurisdiction of Court ... . 95
State Policy as to Adjudieation of Rights .. 96
Interstate Water Compacts " 97
Vollowstone River Compaet .o 97
Authorized but unperfected compacts:
(1) Columbia RIVEY e 97
Authorized but unperfected compacts:
(2} Little Missouri River .. 98
International Treaty: Canadian Boundary Waters .
DIFFUSED SURFACE WATERS _ 99
CHARACTERISTICS .. e s e e 99
DRAINAGE AND OBSTRUCTION OF FLOW - 99
RIGHTS OF USE oo st e
JALVAGED AND DEVELOPED WATERS e
SALVAGED WATERS s SR
DEVELOPED WATERS s
Rights of Use ...
Burden of Proof e o

Proceeding for Establishment of )3

ight .
Status on Abandonment .

VIiI



WASTE, SBEEPAGE, DRAINAGE AND RETURN WATERS . 103

WASTE AND SEEPAGE WATERS 103
Rights of Owners of Lands of Origin . 103
Not Tributary to Watercourse 103
Tribatary to Watercourse 103

After Release by Landowner . 104

Rights of Users of Waste and Seepage Waters 104

Appropriability of Waste and Seepage Waters .
Rights as Against Owners of Lands of Or]gm —
Status on Collectmg in Natural Channel
DRAINAGE WATERS
Discharged into Watercourse _
Collected in Drain Diteh on One’s Land . S
Disposal of Drainage Water ... DN s
RETURN WATERS
Abandoned by User of Original Flow .o N
Dependence of Downstream Appropriators ...
Claim of BEquivalent Diversion for Return Flow
State Case
Federal Case ..o
Return Flow from Foreign Waters
Special Statutory Aﬁthorzzatzon ________
EPRING WATERS . *
GROUND WATERS .. e e
DEFINITE UNDERGROUND STREAM e eencsoa e
Applicable Rules of Law o .
Subflow of Surface Stream ..
PRRCOLATING WATERS
Rights of Use i
Tributary to Stream _
JBCORDS OF WATER WELLS
CASES CITED s
MONTANA SUPREME COURT
OTHER STATES .
FREDERAL el .
UNITED STATES SUPREME COURT

X




The Montana Law of Water Rights

By WELLS A. HUTCHINS, LL.B.

Farm Economics Research Divisien
Agricultural Research Service
United States Department of Agriculture

STATE WATER POLICY
The Terriiory of Monlana was established May 26, 18647

The Enabling Act was approved February 22, 1889.2 Montana was ad-
milted to statehood by proclamation of the President November 8, 1889.%

The State constitution provides that:®

The use of all water now appropriated, or that may hereafter be
appropriated for sale, rental, distribution, or other: beneficial use, and
the right of way over the lands of others, for all ditéhes, drains, flumes,
cunals, and agueducts, necessarily used in connection therewith, as well
as the sites for reservoirs necessary for collecting and storing the same,
shall be held to be a public use, * ¥ *

The use of water in Montana, according to the supreme court of the
Stale, is vital to the prosperity of the people, and such use. even by an in-
dividual, to irrigate & farm, is so much a contributing factor to the welfare
of the State that the people in adopting the constitution declared it 1o be a
public use.s In view of the constitutional declaration that the use of water
w a public use, every citizen has a right to divert and use water from a
stream so long as he does not infringe the rights of others acquired by prior
appropriation.® The use of the water must be made with some regard for the
rights of the publie”

1 13 Stat. 85.

3 25 Sd4at. 676. This act related likewise to the territories of Washington
zng Doketa.

3 26 Stal. 1551, The State constitution was adopted by the constitutional
sanvention August 17, 1889 and was ratified at an election held October 1,
pasg,

4 Mont. Const., art. III, sec, 15.

# Allen v. Petrick, 8% Mont. 373, 377, 222 Pac. 451 (1924). It was stated
Fliinghouse v. Taylor, 18 Mont. 462, 466, 48 Pac. 7567 (1897): “This state
# @1 arid country, and water is essential to the proper tillage of its scat-

¢g¢d agricultural valleys. With all this in view, if was expressly declared

sur state’s constitution that the use of water by private individuals for
purpose of irrigating their lands should be a public use.”

& Bullerdick v. Hermsmeyer, 32 Mont. 541, 554-355, 81 Pac. 334 (1905);
f;g; ez rel. Reeder v. Distriet Court, 100 Mont., 376, 380, 47 Pac. (2d4) 663
) 43

# Fitzpatrick v. Montgomery, 20 Mont. 181, 187, 30 Pac. 416 (1897). The
wiitutional provision has been construed or cited in several other deci-
of the supreme court: Prenfice v. McKay, 38 Mont. 114, 118, 98 Pae.
1 (1809); Bailey v, Tintinger, 45 Mont. 154, 175, 122 Pac. 575 (1912); Con-
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The court has said also that “the state of Montana has by necessary
implication assumed to itself the ownership, sub modo, of the rivers and
streams of this state, * * * .”# The public policy of the State recognizes
that a water right may be acquired by prior appropriation, that an appro-
priator derives his right from the State and not from the National Govern-
ment, and that the use of waters flowing m natural streams in ihe State is
subject to State regulation and control; and this policy is irreconcilable
with the application of the riparian docirine.? Furthermore:?

The policy of the law is to prevent a person from acquiring exclu-
sive conirol of a stream, or any part thereof, not for present and actual
weneficial use, but for mere future speculative profit or advantage, with-
out regard to existing or contemplated beneficial uses.

It is to the interest of the public that water be conserved.’ And it is the
policy net only of Montana, but of all western States, to Tequire the highest
and greatest possible duty from the waters of the State in the interest of
agriculture and other useful and beneficial purposes.'?

The water right does not imclude the right to waste the water.’® But
while there is no question that waste of public water resources must he
minimized in the general interest, it is equally manifest that there is a
vanishing point at which the possible waste of water would be more than
overcome by the waste incidental to the abandonment of reasonably efficient
diversion systems and their replacement by systems at expense neither war-
ranted nor permitted by the benefit to be derived from the water.’d Ex-
pressed differently, “economy should not be insisted upon to such an extent
as to imperil success.”’1

Public policy, as expressed in the constitulional provision above quoted,

row v. Huffine, 48 Mont. 437, 444, 138 Pac. 1094 (1914); Metiler v. Ames
Realty Co., 61 Mont. 152, 167-168, 201 Pae. T02 (18213,

As 1o the provision for storage of water: Donich v. Johnson, 77 Mont.
229, 239-240, 250 Pac. 963 (1926). The impounding of water in & reservoir for
irrigation is an important and integral part of the State’s economy; under
the constitution, it is a public use: Farmers Union Oil Co. v. Anderson, 128
Mont. 580, 583, 201 Pac. (2d) 604 {1955), See Richlund County v. Anderson,
199 Mont. 559, 564, 281 Pac. {2d) 267 (1985).

3 Smith v. Denniff, 24 Mont. 20, 21-22, 60 Pac. 398 (1960).

¢ Mettler v. Ames Realty Co., 61 Mont. 152, 168-169, 170, 201 Pac. 762
{1921}.

1¢ Toohey v. Campbell, 24 Mont. 13, 17, 60 Pac. 386 {19040).

31 Donich v. Johnson, 77 Mont. 229, 230, 250 Pac. 963 (1826); Farmers
Union Ol Co. v. Anderson, 129 Mont. 580, 583, 281 Pae. (2d) B4 {1958). The
court stated, in Irion v. Hyde, 110 Mont: 570, 582, 105 Pac. (2d) 666 (1840¢):
“There is no Question that one of the paramount needs of the semi-arid
states is the conservation of water.”

12 Worden v. Alexander, 108 Mont. 208, 216, 90 Pac. (2d) 160 (19359).

13 Dern v. Tanner, 60 Fed. (2d) 626, §28 (D. Mont., 1932).

14 State ex rel. Crowley v. District Court, 108 Mont, 89, 97-98, 88 Pac.
(2d) 23 (1939).

15 Allen v. Petrick, 6% Mont. 373, 380, 999 Pac. 451 (1924); Worden v.
Alexgnder, 108 Mont, 208, 218, 90 Pac. (2d4) 160 (1939).
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un the statutes, and in the court decisions of Montana, recognizes the value
of water conservation through the storage and subsequent utilization of
waters and encourages appropriations of water for that purpose. (See “The
appropriative right—Elements of the right—Storage of water,” below.)

A statute enacted in 1939 provides that:'®

It is hereby declared to be the policy of this State and necessary for
the welfare of the State and its citizens, that the waters of this State
and especially interstate streams arising out of the State, be investi-
gated and adiudicated as soon as possible in order to protect the rights
af water users in this State and negotiate interstate compacts in relation
thereto, and that the State Water Conservation Board and Siate Engineer
make investigations to secure necessary information and initiate and
ecarry on actions therefor.

This declared policy is being implemented by the Montana Water Re-
sources Survey, which iz being conducted cooperatively by the State Engi-
neer, State Water Conservation Board, and Montana Agricultural Experi-
ment Station; by completion of the Yellowstone River interstate water
compact; and by negotiations for interstate compacts relating to the waters
of Columbia River and of Little Missouri River. .

WATERCOURSES

CHARACTERISTICS OF WATERCOURSE

Elements of Watercourse

Definitions of watercourse approved by the Supreme Court of Montana
include the following items:'” The watercourse containg a channel cut by
running water, with well-defined banks through which water flows for sub-
stantial periods of each year: and a living stream with defined banks and
channel, not necessarily running at all times, but fed from other and more
permanent sources than mere diffused surface water, which to the casual
glance bears the unmistakahle impress of the frequent action of water which
has flowed threugh it from time immeniorial. It contains substantial indica-
tions of the existence of a stream which ordinarily is a moving body of
water, not including holes, gullies, or ravines in which mere diffused surface
water from rain or melting snow at irregular periods is discharged from a
higher to a lower level and which at other times are destitute of water.'®

16 Mont, Laws 1939, ch. 185, sec. 1; Rev, Codes 1947, sec. 89-847.

7 Doney v. Beatty, 124 Mont. 41, 45, 51, 220 Pac. (2d) 77, 79, 82 (1850).

18 See algo Le Munyon v, Gallgiin Valley Ry., 60 Mont. 517, 528, 199 Pac.
915 (1921); Meine v. Ferris, 126 Mont. 219, 212, 247 Pac. (2d) 193, 196 (1952).
Where waters from storms, melling snow, and other sources, including va-
grant fugitive waters, finally coliect in a natural channel and thus lose their
original character as seepage, percolating, surface, or waste waters, and flow
with regularity from year to year, although the channel may be dry for the
maijor portion of each year, such waters so flowing in the channel constitute
a watercourse within the meaning of the law of water rights: Popham v. Hol-
loron, 84 Mont. 442, 450-451, 275 Pac. 1099 (1929), See also West Side Ditch
Co. v. Bennett, 106 Mont, 422, 431-433, 78 Pac. {2d) 78 (1838).
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Collateral Questions Concerning Watercourses
Classification of overflow from watercourse

The following rule was adopted by the supreme court as the safest
guide for the determination of the guestion as to whether overflow waters
from a stream are part of a patural watercourse, or are diffused surface
waters:'®

Whether the water from the averflow of streams is 1o be considered as

still a part of the watercourse, oF to he treated as surface water, shall de~

pend upon the configuration of the country, and the relative position of
the water afier it has gone pevond the usual channel. If the flood water
pecomes seversg irom the main curreni, or leaves the same hever to
return, and spreads out over the lower ground, it becomes surface water.

But if it forms & continuous pody with the water flowing in the ordinary

channel, or if it deparis from such channel presently io return, it is to be

regarded as still a pant of the stream. Foow ok

With respect to characteristics of Jiffused surface water see “Diffused
surface waters,” below.

Use of stream bed on one’s land

The right of a landowner 1o utitize the bed of a stream on his own land
for agricaltural purposes depends under some circumstances upon the clas-
sification of the flow of the siream.?® That is, if the stream in controversy
is a natural watercourse, the landowner has no right to cultivate that part
of its bed on his own land and thereby prevent the proprietors along the
banks upstream from allowing the waters to flow down from thelr lands in
the accustomed channel, unless the upstream proprietors have granted the
lower proprietor the right or unless he has acquired it by prescription. 1f
the stream channel, on the ather hand, is only a passageway for the flow of
diffused surface waters, the upper proprietors under the common-law rule
adopted in Montana with respect to the flow of such waters do not have
an easement in lower lands for flowage of the diffused waters thereon. (See
“Diffused surface waters,” helow.]

An intentional artificial change that was made in the channel of Tongue
River left the old channel abandoned and dry frem bank to bank.2* In
rejecting a contention by an intervener, the Montana Supreme Court held
that this change did not create any land in the river channel by either ac-
cretion or reliction.

PROPERTY RIGHTS IN WATER

Running water in a patural stream is publici juris; that is, it helongs to
the public.22 It is an elementary principle that the appropriator does not

1w Fordham v. Northern Pacific Ry., 30 Mont, 421, 431, 76 Pac. 1040 {1504},
Qee also Wine v. Noerthern Pacific Ry., 48 Mont. 200, 207-208, 136 Pac. 387

(1918).
20 Campbell v. Flannery, 29 Mont. 248, 250-251, 74 Pac. 450 (1903).

21 Helland v. Custer County, 127 NMont. 23, 20, 256 Pac, (2d) 1085 (1953).
22 Mettler v. Ames Realty Co., 81 Mont. 152, 162, 201 Pac. 702 {1921).
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own the corpus of the water while it is running in the stream.® The right
that the appropriator acquires is a right io the usufruct of the water, that
is, a right of possession and use only. (See “The appropriative right—
Property characteristics—Right of beneficial use,” below.)

ESTABLISHMENT OF THE APPROPRIATION DOCTRINE
Legislation

The first legislative assembly of the Territory of Montana passed an
act to protect and regulate the irrigation of land.?* This act provided that
any owner or holder of a possessory right or title to land on the bank or
margin of a stream, or in the neighborhood of any stream. should be en-
titled 1o the use of the water of such stream for the purpose of irrigation.
and 1o a right of way for his ditch, if necessary, over intervening property.
Subsequent Territorial legislation recognized the doctrine of appropriation
as applicable to all controversies respecting the right to the use of water
for mining, manufacturing, agriculture, and other useful purposes. with
modifications theretofore existing under local laws, rules, customs, and de-
cisions of the Territorial supreme court. Both Territoridl and State legisla-
tion have prescribed methods for the appropriation of water.?s The pro-
vision in the State constitution concerning the use of appropriated water®¢
is set out under “State water policy,” above.

23 Custer v. Missoula Public Service Co., %1 Mont. 136, 142, § Pac. (2d)
131 (1931). This principle has been stated in numerous cases with reference
to many different circumstances. See Middle Creek Ditch Co. v. Henry, 15
Mont. 558, 573, 39 Pac. 1054 (1895); Norman v. Corbiey, 32 Moni. 165, 202, 79
Pac. 1059 (1905); Mettler v. Ames Realty Co., 61 Mont, 152, 161-162, 201 Pac.
702 (19213 ; Verwolf v. Low Lire Irr. Co., 70 Mont. 579, 578, 237 Pac, 68 (1924);
Tucker v, Missoula Light & Ry. Ce., 77 Mont. 91, 101, 250 Pac. 11 (1926);
ook Creek Ditch & Flume Co. v. Miller, 93 Mont. 248, 258-258, 17 Pac. (24)
1074 (1933); State ex rel. Mungas v. District Court, 162 Mont. 533, 538, 59 Pac.
(2d) 71 {1936). In some other cases the court has said that the appropriator
acguires no title to the water. See Chessman v, Hale, 31 Mont. 577, 583-584,
79 Pac. 254 (1905); Wallace v. Weaver, 47 Mont. 437, 442, 133 Pac. 1099 (1913);
Allen v. Petrick, 89 Mont. 373, 377, 222 Pac, 451 (1924); Brennan v. Jones, 101
Mont. 530, 567, 53 Pac. (2d) 697 (1936); Sherlock v. Greaves, 35 Mont. 206,
217~218, 76 Pac. (24) 87 (1938). In one of the early cases, Creek v. Bozeman
Water Works Co., 15 Mont. 121, 128-128, 38 Pac. 458 (1894), the court stated
that the right acquired by an appropriater in and to the waters of a natural
stream was not sn ownership of a running volume of the dimensions claimed,
jike the individual ownership of a chattel, or, as it might more aptly be
termed, the common law.

24 Bannack Stats., p. 367, approved January 12, 1865.

2% A chronological account of Terriforial and State legislation relating to
acquirement of righis to the use of water is contained in the case of Mettler
v.Ames Realty Co., 61 Mont. 132, 166-168, 201 Pac. 702 (1921). A briefer sum-
mary is contained in Bailey v. Tintinger, 45 Mont. 154, 166-167, 122 Pac. 575
(1912). A historical statement of the development of the appropriation doc-
trine in Montana, repudiation of the riparian doctrine, and unsuccessful at-
ternpts to obtain a centralized system of control of water rights is given by
Dunbar, Robert G., “The Search for a Stable Water Right in Montana,” 28
Agricultural History 138-148 (1954).

26 Mont. Const., art. III, sec. 15.
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Court Decisions
Development of doctrine in mining areas

The appropriation doctrine in Montana apparently was developed pri-
marily in the mining areas, prior to any legislation on the subject, as the
result of local customs and rules of mining camps.*” These mining customs
and rules, according to the supreme court, had been introduced from similar
developments in California, thus:28

Tt is well known that the law itself had its origin in the cusloms of
miners and others in California. These customs had ripened into well-
recognized rules some considerable time before there was organized local
government in that country and before there was any legiglation upon
the subiject whatever, and these customs were subsequently recognized as
having the force of law, by state and national iegislation and by the de-
cizions of courts. * * ¥ These ecustoms formed a part of our un-
written law, or, as it might more aptly be termed, the common law of this
country as distinguished from the common law of FEngland. * * ¥

The same court said, in another case,?? that prior to the enactment on March
12, 1885, of the first statute prescribing the method of making an appropria-
tion of water:
# % % g]] appropriations were made pursuant tc the rules and customs
of the early settlers of California, which had been adopted in Montana

{erritory and given the force of law, by recognition of the legislature
(Bannack Statutes, Laws 1869-70, p. 57) and the courts. ®oo& ¥

And a Federal court has said, with reference to conflicting claims to the
waters of a stream that crosses the interstate boundary line hetween Mon-
tana and Wyoming, that:3°

Long before the enactment of any statute in the arid states or territories,
the custom of taking water had ripened into the right to use i, oFow %

The outstanding importance of mining in controversies relating to the
use of water in Montana during the Territorial period is indicated by the
preponderance of mining water-right cases that were decided in that period.
Of the Montana Supreme Court decisions relating to water rights that were
examined in the course of this study, 42 were rendered to 1900, inclusive.
These include 13 decisions rendered by the Territorial supreme court during
the approximate 20-year period from 1869 to 1889, inclusive, and 20 by the
State supreme court in the 10-year period 1891 to 1900, inclusive. Of the
13 Territorial cases, § concerned rights of use of water for mining and for
milling purposes connected with mining, 3 concerned irrigation, and 2 in-

27 Stearns v. Benedick, 126 Mont. 273, 274-275, 247 Pac. (2d) 656, 657
(1952).

28 Bailey v. Tintinger, 45 Mont. 154, 166, 122 Pac. 575 {1812).

29 Maynard v. Watkins, 55 Mont. 54, 55, 173 Pac. 551 (1918).

a0 Morris v. Bean, 146 Fed. 423, 426 (C.C.D. Mont., 1806). The Montana
Supreme Court stated in 1852, in Stearns v. Benedick, 126 Mont. 273, 275, 247
Pac. (2d) 658, 657 (1952): “So in the various western states including Mon-
tana, the earliest statutes governing the appropriation of walers were enacted
long after irrigaiion development had begun.”

I -



volved conflicts between mining and irrigation intevests. On the other hand,
21 of the 29 ensuing State cour! cases were centroversies over Irrigation
water rights and oniy 3 concerned mining and milling purposes solely.®?

Recognition by the courts

The appropriation doctrine was recognized with respect lo a claim of
right to use water for mining purposes in the first decision rendered by the
Montana Supreme Court in a water-right controversy.®? In the second re-
ported water-right case the supreme court stated that it was not necessary
to determine therein “whether or not the doctrine of appropriation applies
to ranchmen as well as to mipers, concerning water rights, ® * * /733
However. a decision rendered two vears later sustsined the right of an
appropriator on the public domain for frrigation purpeses, the decision
heing affirmmed by the United States Supreme Coure.?s

In the same vear {18721 the Territorial court, in a mining case, stated
that the deetrine that the {irst appropriator of water for mining purposes
was entitled to the waters of a stream as against subsequent appropriators
without material interruption in the flow thereof, in “either quantity or
guality, was fully recognized, and that the proposition had been too long
established in the mining region of Montana to be then called in question;
and the United States Supreme Court affirmed this decision, holding that the
right to water by prior appropriation had heen recognized and established
as the law of miners on the mineral lands of the public domain.?s

According to the State supreme court in 1897, the vight to appropriate
water for mining and other useful purposes might be safely said to be
settled as the law of all of the mining Siates of the West, and “It is cer-
tainly the seitled rule in this state.”’36 The appropriation doctrine “was born
of the necessities of this state and Hs people;” and was intended by the con-
stitution and statutes to be perinanent in character, exclusive in operation,
and to fix the status of water vights in the jurisdiction.?? With reference to

3 Of the other 5 cases reviewed, 2 involved both irrigation and other
purposes, 2 were conflicis between mining and irrigation, and one was a con-
troversy beiween holders of mining and domestic water rights.

32 Caruthers v. Pemberton, 1 Mont, 111, 117 (1863).

33 Thorp v. Weolman, 1 Ment, 168, 171 (18706).

34 Gallagher v. Besey, 1 Mont. 457, 480-462 (1872); affirmed, Basey v.
Gallegher, 87 U, S. 870, 681-6882, 685-685 (1875). The Supreme Court referred
to the case of Atchison v. Peterson, 87 . 8. 507 (1874}, recently decided with
reference to righis of miners on the public domain, and stated that the views
there expressed and the rulings made were equally applicable to the use of
water on the public lands for the purposes of irrigation. “No distinction is
made in those States and Territories by the custom of miners or settlers, or
by the courts, in the rights of the first appropriator from the use made of the
water, if the use be a beneficial one.” (87 U. 8. at 882).

33 Atehison v. Peterson, 1 Mont, 861, 569 (1872): affirmed, Atchison v.
Peterson, 87 U. 5. 507, 510-516 {1874). A lengthy quotation from the Su-
preme Court decision is given below under “Repudiation of riparian doctrine.”

3¢ Fitzpatrick v. Montgomery, 20 Mont. 181, 185, 50 Pac. 416 (1887).

37 Mettler v. Ames Realty Co., 61 Mont. 152, 170, 201 Pae, 702 (1921},
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both Moniana and Wyoming. the United States Suprere Court said in 1911
that:32

The docirine of appropriation has prevailed in these regions probably
from the first moment that they knew of any law, and has confinued
since they became territory of the United States. It was recognized by
the statutes of the United Stafes, while Montana and Wyoming were such
territory * * #  and iz recognized by both States now. * * ¥

REPUDIATION OF THE RIPARIAN DOCTRINE

The Montana Supreme Court referred to riparian rights in several deci-
sions beginning very early in the series of reporied cases. Not until 1921,
however, did that court have occasion lo analyze the subject thoroughly and
to render a decision in a controversy the defermination of which required
either the express recognition or express repudiation of the riparian doc-
trine.®? '

In its second reported decision with respect to controversies over waler
rights, the Territorial supreme court made certain references to the riparian
doctrine, but held that under a statute that had heen enacted, and in equity,
the first settler who diverted water for irrigation purposes acquired the first
right to the use of water on that stream.*® The court stated that there were
many rteasons for holding that this statute recognized or established the
doctrine of appropriation of water for irrigation, lmiting, however, the
right to appropriate water to persons owning land on the banks of the stream
and also limiting the quantity of water to that necessary for irrigating his
land: and that the permission given by the act to divert water for irrigation
purposes where it damaged landholders below the point of diversion was
incompatible with the common-law riparian doctrine.

The unsuitability of the riparian doctrine to the use of water for mining
purposes on the public domain was discussed by the United States Supreme
Court in a decision affirming a decision by the Territorial supreme court
of Montana.** The Supreme Court stated that:

By the custom which has obiained among miners in the Pacific
States and Territories, where mining for the precious metals is had on
the public lands of the United States, the first appreprizior of mines,
whether in placers, veins, or lodes, or of waters in the streams en such

32 Bean v. Morris, 221 1. 5. 485, 487 (1811},

39 For a historical siatemnent of the development of the riparian-appro-
priation eonflict in Montana and its settlement by the decision of the Mon-
tana Supreme Court in Mettler v. Ames Realty Co., 61 Mont. 1562, 201 Pac. 702
(1821), see Dunbar, op. cit., supra, footnote 25, at pp. 1358-141.

46 Thorp v. Woolman, 1 Mont. 168, 171-172 (1879). The statute in question
{Banmack Stats., p. 367, approved January 12, 1863) provided that any owner
or holder of a possessory right or title to land on the bank or margin or in
the neighborhood of any stream should be entitled f¢ the use of the water
of such stream for the purpose of irrigation, and, if his land was too far
removed from the stream o obtain access otherwise, he should have a right
of way for the necessary ditch or ditches over the intervening property.

a1 Atchison v. Peterson, 87 U. 8. 507, 510-513 (1874); affirming Atchison
v. Peterson, 1 Mont. 561 (1872).
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lands for mining purposes, is held to have a better right than oihers to
work the mines or use the waters. The first appropriator who subjects
the property io use, or takes the necessary steps for that purpose, is
regarded, excepl as againgt the government, as the source of title in all
coniroversies relating to the property. As respects the use of water for
miting purposes, the docirines of the common law declaratory of the
rights of riparian owners were, at an early day, after the discovery of
gold, found to be inapplicable or applicable only in a very limited extent
to the necessities of miners, and inadequate to their protection. By the
common law the riparian owner on a stream not navigable, takes the
land te the centre of the stream, and such owner has the right to the
use of the water flowing over the land as an incident to his estate. And
as all such owners on the same stream have an equality of right fo the
uge of the water, as it naturally flows, in quality, and without diminution
in guantity, except so far as such diminution may be created by a reason-
able use of the water for certain domestic, agricultural or manufacturing
purposes, there could not be, according to that law, any such diversion
or use of the water by one owner as would work material detriment 1o
any other owner below him. Nor could the water by one owner be so
retarded in its flow as to be thrown back to the injury of another owner
above him. # #* =* -

This eguality of right among all the proprietors on the same stream
would have been incompatible with any extended diversion of the water
by one proprietor, and its conveyance for mining purposes to points from
which it couid not be restored to the stream. But the government being
the sole proprietor of 2ll the public lands, whether bordering on streams
or otherwise, there was no oceasion for the application of the common law
docirine of riparian proprietorship with respect to the waters of those
streams. The government, by its silent acquiescence, assented to the
general occupation of the public lands for mining, and, te encourage
their free and uniimited usge for that purpose, reserved such lands as
were mineral from sale and the acquisition of title by settlement. And he
who first connects his own labor with property thus situated and open to
general exploration, does, in natural justice, acguire a better right to its
use and enjoyment ithan others who have not given such labor. So the
miners on the public lands throughout the Pacific States and Territories
by their customs, usages, and regulations everywhere recognized the
inherent justice of this principle; and the principle itself was at an early
period recognized by legislation and enforced by the courts in those
States and Territories. * * %

This doctrine of right by prior appropriation, was recognized by the
legislation of Congress in 1866, * ¥ % 14 Stat. at L., 253,

The State supreme court said in 1897 that the common-law riparian doc-

trine had been departed from. if it ever had been recognized as the rule of
law, in the gold mining States and Territories of the Northwest.#2 In 1899
the court stated that the suggesiion that one of the parties had rights as a
riparian holder could have no {orce as against another party who had made
an appropriation for beneficial use under the statutes recognizing such .
right.#® And in a decision rendered during the following year a number of
comments were made concerning the riparian docirine. such comments
apparently being altogether dicta hecause they had nothing to do with the
facts or issues involved.*#

az Fitzpatrick v. Montgomery, 20 Mont, 181, 185, 50 Pac. 416 (1887).
a3 Haggin v. Saile, 23 Mont, 375, 381, 59 Pac. 154 {1889).
44 Smith v. Denniff, 24 Mont. 26, 21-23, 60 Pac. 358 (1900).
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in 1921, for the first time in the judicial history of Montana, the supreme
court rendered a decision in a case in which there was squarely presented for
consideration a claim of riparian rights as against a claim of appropriative
right.%s The court reviewed the decisions it had rendered on the subject of
riparian rights and stated that while in various cases ohservations had been
made upon some phase or other of the riparian docirine, an examination
of the facts would disclose that the question of riparian rights had not been
involved in any of them and that the comment made upen the subject by
the court in every instance was purely obiter dictum. Therefore, the court
felt entirely at liberty to treat the matter as one of {irst impression in the
jurisdiction. After reviewing the Territorial and State legislation on water
rights and construing the public policy of the Siate indicated hv such meas-
ures with respect to the subject under review. the court concluded (at 61

Mont. 170-171) that:

) T4 is submitied that the policy established by the measures above is
irreconcilable with the application of the doctrine of riparian rights even
in the moditied form in which that doetrine now prevails in the states
acdhering to the California rule; that our Constitution and statutes pro-
ceed upon the theory that artificial irrigation is absolutely necessary to
fhe successful eullivation of large areas of land within the state; that the
doctrine of appropriation was born of the necessities of this state and its
people; and that it was intended to be permanent in is character, exelu-
sive in its operation, and to fix the status of water rights in this common-
wealth.

Our conclusion is that the commeon-law doctrine of riparian rights
has never prevailed in Montana since the enactment of the Bannack
Statutes in 1865; that it is unsuited to the conditions here; and that the
complaint in this action dees not state facts sufficient fo entitle the
plaintiff to relief,

The unequivocal declaration in Meutler v. Ames Realry Co. was sustained
in a subsequent case in which certain parties, even though they could not
claim a water right for irrigation purposes, did contend that they might use
the waters of a stream for domestic use and for watering livestock—"“the
so-called natural purposes”—under claimed riparian rights. placing reliance
for that contention upon the decision in the Mettler case.*® The court said
that:

But counsel completely misapprehends the force and effect of that deci-
sion. It was there held that the doctrine of riparian rights has never pre-
vailed in Montana since 1885; that the doctrine of appropriation has pre-
vailed and does prevail now; that the docirine of appropriation sanctions
the right of an appropriator to use all of the waters of a stream to the
exclusion of riparian proprietors, if the entire flow has been: appropri-
ated by him, subject only to his needs and facilities as therein explained.

as Mettler v. Ames Eealty Co., 61 Mont. 152, 157-158, 165, 166, 201 Pac.
702 (1921). Plaintiff owned lands contiguous io a stream and claimed that
she was entitled fo assert the common-law docirine of riparian rights as
against defendant, who held an appropriative right for irrigation purposes
out of the same siream. Plaintiff brought action for an injunction against de-
tendant beecause of the action of the latter in diverting the water away from
the stream above plaintiffs lands and thereby depriving plaintiff of any use
of the waters during the irrigation season.

as Wallace v. Goldberg, 72 Mont. 234, 244, 231 Pac. 56 {19258).

10—



APPROPRIATION OF WATER

Waters Subject to Appropriation
Constitutional and statutory provisions

The State constitution provides that the use of all water appropriated or
to be appropriated for beneficial use shall be held to be a public use, with-
out differentiating between sources of appropriable supplies of water.4”

The State statute, in prescribing methods for the appropriation of water,
uses identical language with respect to appropriable waters in the two sec-
tions relating respeetively to nonadjndicated and to adjudicated sources, each
of which begins with the following language:*®

Any person hereafter desiring to appropriate the waters of a river,

c}i str*eaﬁg, rfvme, coulee, spring, lake, or other natural source of sup-

iy .

Another section provides that the right to the use of the unappropriated
water of any river, stream, ravine, coulee, spring, lake, or other natural
source of supply may be acquired by appropriation, and that an appropria-
tor may impound flood, seepage. and waste waters in a reservoir and thereby
appropriate the same.®® The matter of appropriating seepage and waste
walers is discussed later {see “Waste, scepage, drainage, and return waters”).

The supreme court has said that the statutory provision relating to the
appropriation of water from adjudicated sources contemplates that one who
seeks to make such an appropriation may do so without regard to whether
the water he seeks to appropriate is “a part of the normal flow, or is flood
or excess waier in the stream.”s®

“Surplus water” as referred to in the siatute requiring an appropriator
to return to the stream water diverted in excess of his needs relates to water
in excess of the quantity to which the appropriator at a particular time is
entitled.!

Alternative sources of supply

The supreme court has held in several cases that where an appropriator
has a prior right to the use of water from each of two sources of supply,
and another party has a subsequent right to the use of one of those sources,
the latter cannot, as of right, compel the prier appropriater to exhaust his
rights in the source in which the junior appropriator has no right before
resorting to the other source.3? To allow that would result in interference

47 Mont, Const., art. 11§, sec. 15, :

48 Mont. Rev. Codes 1847, secs, 89--810 and 89-829.

49 NMont. Rev. Codes 1947, sec. 85-801.

50 Quigley v. Mclntosh, 88 Mont. 103, 107-108, 290 Pac. 266 (1830).

51 Clausen v. Armington, 123 Ment. 1, 17-18, 212 Pac. (2d) 440, 449-450
(1849). The statuiory provision is sec. 89-805 of Mont. Rev. Codes 1547,

52 Norman v. Corbley, 32 Mont. 195, 204-205, 79 Pac. 1059 (1505); Boyd

v. Huffine, 44 Mont. 306, 310, 120 Pac. 228 (1811); Wheat v. Cameron, 64 Mont.
404, 502, 210 Pac. 781 (1922). .
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with the rights of junier appropriators not before the court, if there are any,
to the waters of the firstnamed source, and would amount to an adjudica-
tion of the rights of persons not parties to the suiL.

However, an appropriator is not permitted to appropriate all the water
his lands require, first from one stream and then from another, and there
after hold both rights as against subsequent approprialors.®® Under such
circumstances, said the court:

He must elect to hold one or the other, as best adapied for his use; and
where he abandons one right, relying on the other as sufficient for his
needs, rights to the appropriation abandoned are jost, and reassertion of
right to the abandonment appropriation, because of sale of the other
right, merely amounts 10 a new appropristion. ¥ % #

The distinction probably is that if an appropriator needs both sources for
the satisfaction of the needs of his land, he may validly appropriate the
water of both: but that if one source is adeguate, he is not entitled to shift
his diversions back and forth from ene source to the other.

Who May Appropriate Water

General authorization

The sections of the water-rights statute providing procedure for the
appropriation of water refer to “Any person hereafter desiring to appro-
priats ¥ ¥ F 754

Early Territorial Jegislation authorized holders of possessory rights or
uitle to lands to use the waters of sireams in the neighborbood for irriga-
tion.5® According to the supreme court, this act apparently sought to limit
the right to appropriate water for irrigation to those owning or possessing
agricultural lands, the provision, however, being “omitted advisedly from
the Codes of 1805 and 1907.7%¢ As brought out in the discussion of the
“Relation of land to appropriation of water,” below, the validity of an ap-
propriation made for one’s own use depends apparently upon the holding
of at least a possessory intevest in land in connection with which the water
is to be used, the sitaation being otherwise in the case of appropriations
made for the sale or rental of water. It may be noted that the section of the
extant statute authorizing the diversion of natural stream flow in lieu of
stored water applies to “Any person, persons, association or corporation,

owning or in possession of lands susceptible of irrigation from any stream,
¥ ¥ % TIEY

Alien

The supreme court held in 1892 that an alien could acquire title to a
ditch and water right, “and hold the same until office found, against col-

53 (’Shea v. Doty, 68 Mont. 316, 3206-321, 218 Pac. 658 (1923),

54 Mont. Rev. Codes 1947, secs. 89-810 and 89-826.

35 Mont. Bannack Stats., p. 367; Laws 1869-70, p. 87.

s6 Bailey v. Tintinger, 45 Mont. 154, 166, 175, 122 Pac. 575 (1912).
57 Mont. Rev. Codes 1947, sec. §8-806.
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lateral attacks by third persons other than the sovereign,” and “in the
absence of forfeiture by office found, may eonvey title to his grantee.”s®

Public service corporation

A public service corperation can make an appropriation of water in its
own right, its appropriation being coraplete when it has fully complied with
the statute and has its distributing system compleled and is ready and offers
to deliver water to users upon demand.5® Related matters are discussed here-
inafter under “Relation of land to appropriation of water—Private lands.”
“Completion of appropriation,” and “The appropriative right—FElements of
the right—=3ale or rental of water.”

United States

The water appropriation slatute provides that the United States, acting
by and through the Secrstary of the Interior or his representative, may
appropriate the water of streams or lakes within the State in the same man-
ner and subject to the general conditions applicable to the appropriation of
the waters of the State by individuals.e® ’

E

The supreme court has stated that inherent in the public policy of the
State is the principle that an appropriator derives his right from the State
and not from the Nationa! Gevernment; that the use of waters flowing in
natural streams in the State is subject to State regulation and control; and
that in order for the government of the United States to acquire the right to
the use of waters flowing in streame in Montana, it must proceed as an
individual to make an appropriatien in compliance with the State laws.??

Waters on Indian reservations impliediy reserved by the United States
Government for irrigation purposes on behalf of the Indians are held by the
Government for such purpose and hence are not subject Lo appropriation by
others. {See “Relation of land to appropriation of water—Indian reserva-
tion,” below.}

Relation of Land o Appropriation of Water

it has been shown in discussing the qualifications of appropriators (see
“Who mayv appropriate water”) that the statutes of the Territory originally
sought to limit the right to appropriate waler to those owning or possessing
agricultural Jand, and that that statutory provision subsequently was elimi-
nated. It was shown also that the extant statutes do not prescribe qualifica-
tions of persons seeking to appropriate water, although there is a qualifica-
tion relating to ownership or possession of land in the section relating to the
right to substitute natural flow for storage water. The question of ownership
or possession of land in relation to the acquirement of an appropriative
right has been involved in a considerable number of decisions of the State
supreme court

s Quigley v. Birdseye, 11 Mont. 439, 445-4446, 28 Pac. 741 {1882).

59 Bailey v. Tintinger, 45 Mont. 154, 177-178, 122 Pac. 575 (1812).

80 Mont. Rev. Codes 1947, sec. 85-808.

ot Mettler v, Ames Realty Co., 61 Mont. 152, 1838-168, 201 Pac. 702 (1821},
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Public domain

Appropriations of water on the public domain, in mosl cases for mining
purposes and in some cases for irrigation, were made prior to any legista-
tion by Congress on the subject. Congress. by the act of 1866,%% recognized
as against the United States the rights to the use of water for beneficial
purposes that had vested and accrued by priority of possession on the public
domain, and that were recognized and acknowledged by local customs, laws,
and decisions of courts, 1t also thereby confirmed rights of way for diiches
for such purposes; and by an amendment in 187062 provided that all
patents, pre-emplions, or homesieads should be subject lo any vested or
accrued water rights or rights of way for ditches acquired under or recog-
nized bv the Act of 1866, Probably most or all of the early waler rights in
Montana were acquired by appropriating the water on the public domain.84

Obviously, while any lands upon which intending appropriators planned
to use water were a part of the public domain, the title remained in the
United States and so the intending appropriator could acquire no more than
a possessory interest in such lands. It is held, therefore, that in order to
effectuate an appropriation of water for use on such public lands it is suf-
ficient if the seitler and claimant has a possessory inlerest which he holds in
good faith, with a bena fide intention eventually to acquire title to such

lands.55

With reference to the acquisition of appropriative rights on unsurveved
: 13 I 4 Pl . P . =, -
public lands by “squatters” who take possession in good faith, the supreme
court stated in 1897 that:#¢

A suuaiter or settler upen unsurveyed public lands of the United States
has never been regarded as a trespasser. Such a possessien of unsur-
veved public land taken in good faith is clearly recognized in the general
spirit of congressional legislation (see particularly acts granting governs
ment lands 1o railroads), and is always carefully protected by the courts.
Of course, it is subservient to the United States government, or an actual

62 14 Stat. 253, sec. § {July 26, 1866); U. S, Bev. 3tat., sec. 2339.
&3 16 Stat. 218 (July 8, 1870); U. S. Rev. Stat., sec. 2340,

¢4 For a few decisions relating to such appropristions, see Gellagher v.
Basey, 1 Mont. 457, 460-462 (1872}, affirmed, Basey v. Gallugher, 87 U. 8.
670, 6B1-684 (1875); Atchison v. Peterson, 1 Mont. 561, 569 {1872), affirmed,
Atchison v, Peterson, 87 U. 8. 307, 510-514 (1874}; Fitzpatrick v. Mentgomery,
20 Mont. 181, 185, 50 Pac. 416 (1897); Smith v. Denniff, 24 Mont, 20, 21, 80
Pae., 388 (1900); Ryan v. Quinlan, 45 Mont. 521, 531, 124 Pac. 512 (1912):
Galahan v. Lewis, 105 Monf. 294, 300-301, 72 Pac. (2d) 1018 (3937). See also
State v. Quantic, 37 Mont. 32, 54-55, 94 Pac. 491 (1908); Prentice v. McKay, 38
Mont. 114, 117, 98 Pac. 1081 (1908).

&5 Wood v. Lowney, 20 Mont. 273, 277-278, 50 Pac. 794 (1897},

66 McDonald v. Lannen, 19 Mont. 78, 84, 47 Pac. 648 (1897). See also
St. Onge v. Blakely, 78 Mont. 1, 18, 245 Paec. 532 (1826}; Wills v. Morris, 1060
Mont. 514, 531-532, 50 Pac. (2d) 862 (1835). It is stated in Gilcrest v. Bowen,
95 Mont. 44, 52, 24 Pac. (24) 141 (1833}, that “any person who occupies land,
fences and improves it with the bona fide intention of acquiring title from the
TInited States at some time, has such title as will support a water BPPTOPri-
ation—in common parlance, a ‘squatter’s right’ is sufficlent— =* # ¥
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or inchoate grantee of the government., But, as against all others, such
a right, based though it be upon mere possession, is absocluie. The sedtler
may build and make other improvements upon the land. He has such a
possession ai to admit of the legal appropriation of a water right there-
fOI'. = & s

Several vears later, the court emphasized the necessity of a bona fide inten-
lion upon the part of the “squatter,” as follows:#?

We recognize that possessory rights upon the publie domain will be
protected, and that sppropriations of water for the benefit of sguatters’
claims will be upheld, but such appropriations must always be for bene-
ficial uses then existing, or contemplated in the future, and as against
others, who have initiated rights, will not avail, where there is no actual
passession held, and where it is evident none was claimed with a purpose
of securing privileges and rights under the laws of the United States ex-
isting when the squatters went upon the unsurveyed iracts.

indian reservation

Waters on an Indian reservation that have been impliedly reserved for
irrigation purposes on behalf of the Indians are owned by the United States
in trust for the benefit of the Indians and hence are not sibject to appropria-
tion by others. The United States Supreme Court held that by the agreement
that resulled in the creation of Fort Belkrap Reservation in Mentana, there
was such an implied reservation of water of the Milk River for irrigation
purposes in favor of the Indians on that reservation.®® The Court stated (at
207 U, 8. 577} that:

The power of the Government {o reserve the waters and exempti them
from appropriation under the state laws is not denied, and could not
be_ E Ed &

The Montana Supreme Court held to the same effect in a case involving
waters on the Crow Creek Indian Reservation.s?

State lands

The State of Montana, by legislation authorizing the appropriation of
water of streams (first adopted by the Territory and continued by the State),
bas conferred upon any one the right to make a valid appropriation of
water on unsold State lands.”® An appropriation of water for use on State
school land, leased by the irrigator from the State, was held not to be
nvalid because title to the land was not in the appropriator,”?

&7 Toohey v. Campbell, 24 Mont. 13, 19, 60 Pac. 386 (1800).
8 Winters v. United States, 207 U. 5. 564, 876-577 (1808).

&9 Anderson v. Spear-Morgan Livestock Co., 107 Mont. 18, 25, 78 Pac.
(2d) 667 (1938). See Lewis v. Hanson, 124 Mont. 492, 496-497, 227 Pac.
(2d) 70 {1851).

70 Smith v. Denniff, 24 Mont. 20, 22, 80 Pac. 398 (1509). The statute re-
ferred to was sec. 1880 and following of the Civil Code, now Rev. Codes 1947,
secs. 89-801 and following. See also Prentice v. McKay, 38 Meont. 114, 117,
898 Pac. 1081 (1849},

7t Sayre v. Johmson, 33 Mont, 15, 20, 81 Pac. 38% (1905).
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Private lands

Water to be used by approprinior—Fee simple title to land is not neces-
sary to the acquirement of an appropriative right to use water in irrigating
that land.”? That is, the right to use water is a possessory one that may be
obtained by appropriation for beneficial use, and hence may be owned with-
out regard to the title to the lands upon which the water is to be used.”3
And so the bona fide intention required of an appropriator to apply the
water to some useful purpose may comprehend a use upon “lands and pos-
sessions” other than those of the appropriator.”s

However, il the appropriator does noi own the land he intends to irri-
gate, at least rightful possession-—that is. a possessory interesi—is TECESSATY
to the acquirement by him of & valid water right: for if such appropriator
has no land, or legal possession of land, he has nothing for which he can
appropriate the water.”* In stating that the use of water may be prospective
and contemplated, the courts have said that this is so, provided, among other
things, “there is a present ownership or possessory right to the lands upon
which it is to be applied.”7$

The requirement of a possessory interest (in private land) is satisfied
where one holds lands under contract for its purchase;?? or where one is
admittedly in rightful possession of land under a contract with its owner
although the nature of the comtract dees not appear in the record;?® or
where land is rightfully held under rental or lease.”®

Water to be sold or rented to others—The supreme court has made a
definite distinction in the matter of ownership or pessession of land in the
case of a corporation organized to sell or rent water.8¢ The coust pointed
out that such a corporation does not own, control, or possess any land: that
it cannol use water itsell, for it has no land on which to use the water; and
that after completion of its distribution system further acts must be per-

72 Sayre v. Johnson, 33 Mont, 15, 20, 81 Pac. 389 (1905); Thomas v. Ball,
&6 Mont. 161, 166, 213 Pac. 597 (1923).

73 Toohey v. Campbell, 24 Mont. 13, 17, 50 Pac. 396 (1900); Hays v. Buz-
ard, 31 Mont. 74, 82, 77 Pac. 423 (1904); St. Onge v. Blakely, 76 Mont. 1, 18,
245 Pac, 532 (1926).

74 Smith v. Denniff, 24 Mont. 20, 29, 60 Pac. 398 (18003.

75 Tucker v. Jones, 8 Mont. 225, 228, 19 Pac. 571 (1888). See Gilcrest v.
Bowen, 35 Mont. 44, 49-50, 24 Pae. {2d) 141 (1833).

76 (’Sheq v. Doty, 68 Mont. 316, 320, 218 Pac. 658 (1923); Si. Onge v.
Blakely, 76 Mont. 1, 23, 245 Pac. 532 {1928).

77 St. Onge v. Blakely, 76 Mont. 1, 18, 245 Pac. 532 (1926).

78 Smith v. Denniff, 24 Mont. 20, 28-28, 60 Pae. 398 (1900). The court
pointed out that the appropriator was admittedly In rightful possession of the
iand, the title to which was in ancther, and that his water right was legally
acquired by an appropriation on the public domain, the appropriaior con-
ducting the water by means of a difch over the public domain to the land
he was occupying, where the water was actually used.

7¢ Hays v. Buzerd, 31 Mont. 74, 82, 77 Pac. 423 (1904); Sayre v. Johnson,
33 Mont. 15, 20, 81 Pac. 388 (1905).

80 Batley v. Tintinger, 45 Mont. 154, 175-178, 122 Pac. 576 (1912).
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formed by those who are to become its customers and waler users and who
will place the water upon land. Such a corporation has a completed appro-
priation when it has fully complied with the statute and has its distribution
system completed and offers to supply water to users on demand, even
before any actual use is made of the water.

The appropriator of water for sale in Bailey v. Tintinger was a public-
service corporation, and the right of an individual to appropriale water for
sale or rental to others was not involved. However, the implication of the
decision appears to be that the same principle would apply to an individual
who appropriates water for sale or rental to others, under the statute recog-
nizing such appropriations.® That iz to say, it mav be inferred from the
court’s reasoning that an appropriation for such purpose might be made,
either by 2 landowner who appropriates water net only for use on his own
land but also for delivery to neighbors for compensation, or by one who
neither awns nor possesses irrigable land and has no intention of doing so
but whose sole purpose is to provide waler to farmers for irrigating their
lands on payment of charges for the service.

W

Trespass on private land

‘The supreme court has held in several cases that an attempted appropria-
tion of water is void if initialed in trespass upon private land.®2 The validity
of an appropriation depends upon rightful diversion by lawful means.®?
The court has emphasized, however, that while a right cannot be initiated by
trespass, a right by prescription may be acquired by adverse user of a ditch
across the lands of another for the full period required by the statute of
Himitations, 84

The view of the court thal a vested appropriative right ewercised by
committing a trespass is not necessarily void, although it may not be as-
serted as against the owner of the land trespassed upon, has been thus
stated 185

We know of no rule of law which provides for the enforced abandon-
ment of a vested water right as a penalty for exercising it as a trespasser.
We have held that a water right initiated in trespass is invalig, and that

81 Mont. Rev. Codes 1947, secs. 89-823 to 89-826.

82 Synith v. Denniff, 24 Mont. 20, 22, 680 Pac, 308 {1900) ; Geary v. Harper,
82 Moni. 242, 251, 12 Pae. (2d) 276 (1932}, The court stated in Prentice v.
McKay, 38 Mont. 114, 117, 98 Pac. 1081 (1909): “The United States and fhe
state of Montana have recognized the right of an individual to acdquire the
use of water by appropriation ¥ ¥ % . hut neither has authorized, nor,
indeed, could authorize, one person to go upon the private property of another
for the purpose of making an appropriation, except by condemnation proceed-
ings” See also Wills v. Morris, 100 Mont. 514, 521, 50 Pac. (2d) 862 (1935);
Barr v. Rupp, 100 Mont. 612, 617-818, 51 Pac. (2d) 1050 (1935).

83 Warren v. Senecal, 71 Mont. 210, 220, 228 Pac. 71 (1824). “Mere use of
water, even for a beneficial use, if made by trespass, would not constitute an
appropriation.”

83 Geary v. Harper, 92 Mont, 242, 251, 12 Pac. {2d) 278 (1932).

85 Ognes Livestock Co. v. Warren, 103 Monl. 284, 295, 62 Pac. (2d) 206
(1936} .
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where it can only be exercised by committing a trespass, it may not be as~
serted as against the frue owmner of the iand upon which the irespass is
committed, * * %

As a result of the court’s holding that a water right cannot be initiated in
trespass, it developed the rule that if a valid appropriation is made on pri-
vaie lands, the appropriator must have acquired an easement in the lands;
and that if such an easement is acquired, it must have been done by grant
from the owner, by condemnation proceedings, or by prescription.®® How-
ever, the circumstances of a later case led the court to limit the foregoing
rule to the exlent necessary to sanction appropriations made by licensees of
the owners of lands utilized in acquiring the licensees’ water rights.” The
appropriations in this case had been made with only the verbal consent of
the owner of fhe land on which the water was diverted, and of the ditch
utilized in conveying the water, and were changed to another diversion peint
and another ditch when the landowner withdrew his consent. Hence, no ease-
ment was acquired, and at the same time no trespass was committed. Prev-
ious decisions concerning the necessity on the part of an intending appro-
priator of having an easement in lands utilized in the acguisition of his
rights were examined, and the general expressions in those opinions con-
cerning the lack of validity of rights in the absence of easements were
limited to cases of trespass.

Rights of Way
Public domain

With reference to the Congressional legislation granting rights of way
for ditches and canals across public lands in connection with appropriative
water rights8¢ the Montana Supreme Court stated its beliel that Congress
recognized the necessity for the preliminary work of ditch construction and,
by this legislation, confirmed in the person engaged in such work on
unoceupied public lands a right of way even before his right to the use of
water had actnally vested and accrued, provided the work was prosecuted
with reasonable diligence to completion for the purpose of applying the
completed ditch to a beneficial use.®? However, a vested interest in the

85 Prentice v. McKay, 38 Mont, 114, 118, 88 Pac. 1081 (1909). See Smith v,
Denniff, 24 Mont. 20, 22, 60 Pac. 398 {1900}, 1t was stated in Scoit v. Jardine
Crold Min. & Mill, Co., 79 Mont, 485, 454445, 257 Pac. 408 (1927): “It is setiled
law that ome rnay nol acquire a water right on the land of another without
acquiring an easement in the land.”

87 Connolly v. Harrel, 102 Mont. 285, 297301, &7 Pac. (2d) 781 (1936). It
was held that valid appropriations had been made under a license from the
landowner to use his ditch and point of diversion. In Galahan v. Lewis, 1058
WMont. 204, 300, 72 Pac. (2d4) 1018 {1937), also, it was held that a licensee had
acguired a valid water right.

58 14 Stat. 253, see. 9 (July 26, 1866); 16 Stat. 218 ¢(July 9, 1870}, now
1. S. Rev. Stat., secs. 2338 and Z340.

89 Cottonwood Ditch Co. v. Thom, 29 Mont. 115, 118, 101 Pac. 825, 104
Pac. 281 (1809). The predecessors of a mutual irrigation company prosecuted
work on the ditch with reasonable diligence and completed it across the land
acquired by defendant before he filed uporn the land, but did not divert water
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public lands for a right of way is not secured until the ditch is completed:
hwenee land that passes from the Government lo privale ownership after work
has boen stopped on an uncompleted ditch is not subject to a right of way
far the ditch.®®

Where appropriations of water had been made after the passage by Con-
gresx of an act granting land to a railroad company, but before the lands
were surveved as part of the grant, such lands prior to the survey were a

i1 of the public domain.®" Hence one who went upon the lands for the
surpose of appropriating water and constructing ditches was not a tres-
passer. but was acting within the right expressly granted to settlers by
SRYTess.

Fxercise of easements.—The supreme court stated that while it is well

tled that the title of a patentee of public land is subject to easements for
isting ditches recognized by Congressional legislation:®2

However, it is equally well settled that such diteh cannot be enlarged or
materially changed by its owners without the consent of the patentee and
his successors after the land on which the ditch wag so constructed has
been granted fo another by patent from the government. * # #

The court has also held that while those who eonstruct a dam and diver-
ot diteh upon lands that then were public domain had the right to main-
sxin and use the dam and ditch upon the land even after it was patented to
sthers. they also had certain dulies to perform in connection therewith, such
% to maintain and use the ditch substantially as it was constructed upon the
public domain,.®®

Private lands

Neither the United States nor the State of Montana—each of which has
secopnized the right of an individual to acquire the use of water by ap-
sopriation—has authorized, nov could autherize, one person to go upon the
tivate property of another for the purpose of making an appropriation,
hoat the consent of the landowner, except by condempation proceed-

i#a.% As noted hereiofore under “Trespass on private land,” a valid appro-

nugh the diteh until after the defendant had fited on his homestead and had
spe into possession. As the ditch had been completed across the land and as
inintiff’s predecessors had taken possession prior to defendant’s filing, it was
é@?ﬁ thal defendant took his homestead subject to the right of way for plain-
2y ditch, _ :

26 Mannix v. Powell County, 756 Mont. 202, 206, 243 Pac. 588 (1928).

81 Wills v. Morris, 160 Mont. 514, 319-521, 50 Pac. (2d) 862 (1933).

23 Hansen v. Galiger, 123 Mont, 101, 112, 208 Pac. (2¢) 1049, 1055 (1943).
83 Clousen v, Armington, 123 Mont, 1, 5-6, 11, 212 Pac. (2d) 440, 443-448
4443, The owners of the works in this case failed to discharge their duties,
# ihe court, when they did nothing to confine the ditch to iis original
ssiity, and allowed the ditch o erode, widen, and deepen until it diverted
sstaptially all the water in the creek, thereby depriving another appropria-
of his right in excess of the quantity of water originally appropriated by
wepe who constructed the works.

%4 Prentice v. MeKay, 38 Mont. 114, 117, 98 Pac, 1081 (1908).
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priation of water may be made on private lands not owned by the appropria-
tor only if he has acquired an easement in the lands—acquired by grant
from the owner, or by condemnation proceedings, or by prescription—or if
he is acting under verbal permission or revocable license from the land-
owner.

A permanent right of way across the lands of another constitutes an
“interest” in the real estate—an easement—the transfer of which under the
statute of frands must be in writing.?® However, a license covering a right
of way does not come within the provisions of the statute, and may be given
by parol because it does not ereate an interest in the land. This temporary
authority may he revoked at will, and the hurden thus removed from the
land at any time.

A maxim of the law is that when the use of a thing is granted, then—in
the absence of language indicating a different intention on the part of the
grantor—everything is granted by which the grantee may reasonably enjoy
such use, that is, rights that are incident to something else that is granted.®®
On this maxim are founded the rules that: {1} One who has a right of way
for a ditch across the land of another has a secondary easement allowing
him to go upon the servient land and use so much thereof on either side of
the ditch as may be required to make all necessary repairs and to clean out
the ditch at all reasonable times. (2) Such secondary easement may be
exercised only when necessary, and in sach a reasonable manner as not to
increase the burden on the servieni lenement needlessiy.®”

But this secondary easement is limited to cleaning out and repairing the
ditch. It does not authorize the owner of the ditch easement to enter adjacent
lands beyond the defined limits of the right of way for the purpose of con-
structing an entirely new canal of substantially greater capacity than that of

the old ditch.%®

Eminent domain

The State constitution provides that the use of water appropriated for
beneficial purposes “and the right of way over the lands of others, for all
ditches, drains, flumes, canals, and aqueducts, necessarily used in connection
therewith, as well as the sites for reservoirs necessary for collecting and
storing the same, shall be held to be a public use.”?? In view of this declara-
tion, the right to appropriate water on the land of another may be acquired
by condemnation proceedings.’®® The constitutional provision and the statute
of 1891 regulating the manner in which rights of way for irrigation ditches

25 Rentfro v. Detiwiler, 95 Mont. 391, 397, 26 Pac. (2d) 892 (1933).

96 Yellowstone Valley Co. v. Assoctated Mortgage Imvestors, Inc., 88 Mont.
73, 84, 200 Pac. 255 (183G}.

97 Laden v. Atkeson, 112 Ment. 302, 305-308, 116 Pac. (24} 881 {1941;.
19595) Staleup v. Cameron Ditch Co., 130 Mont, 294, 3060 Pac. (2d) 411, 512.
(1956). : .

9 Mont, Const., art. III, sec. 15.

100 Prentice v. McKay, 38 Mont. 114, 118, 88 Pac. 1081 (1909).
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shoald be acquired were held not violative of the constitution of the United
States, 101

Giving full force to a statute granting the power of eminent domain, one
person is' not authorized by the mere force of such statute to go upon the
lands of another, without his consent, and dig a ditch.1%? Before such a right
can be exercised, it must be definitely ascertained by a proper proceeding
in eminent domain. One can invoke the right to take private property from
s owner against his will enly pursuant to law, and by a rigorous com-
phiance with the provisions of the enabling statute,108

In an action to condemn a right of way through the irrigation ditch of
another, mere inconvenience. or some damage which mav be compensated
for by the person seeking the right of way. is not sufficient ground upon
which to deny his praver for judgment.194

Methods of Appropriating Water

Montana has no centralized State adminisirative prycedure for the ac-
quisition of appropriative water rights.’®® A procedure provided by statute
now governs the appropriation of water from adjudicated streams or other
sources of water supply, and must be followed in appropriating waters of
adjudicated sources; and a separate statutory procedure applying to unad-
judicated streams and other sources apparently is optional with the intend-
ing appropriator. The State Engineer, however, has no control in any case.

Nenstatutory: prior to [885

Aets of appropriation.—Prior to the enactment on March 12, 1885, of
the first statute prescribing the method of making an appropriation of water
in Montana,'0¢ “all appropriations were made pursuant 1o the rules and cus-
toms of the early settlers of California, which had been adopted in Montana
territory and given the force of law, by recognition of the legislature (Ban-
nack Statutes, Laws 1869-70. p. 57} and the courls.”197 During such
period:108

A person acquired a right to the use of water by digging a ditch, tapping
a stream, and turning the water into it, and applying the water so divert-
ed to a beneficial use. This constituted a valid appropriation of water.

w1 Eltinghouse v. Taylor, 19 Mont. 462, 466, 48 Pac. 757 (1887},

02 Emerson v. Eldorado Ditch Co., 18 Mont. 247, 258, 44 Pac. 969 (1898).

o3 GGlass v. Besin Min. & Concentrating Co., 22 Mont. 151, 155-156, 55
Pac. 1047 (1889).

63 Cocanougher v, Zeigler, 112 Mont. 76, 79, 112 Pac. (2d) 1058 (1941).
In this action plaintiff alleged that he had no other practicable means by
which to convey water to his land, and stated that he was willing to pay any
damage to defendant plus the cost of enlarging the ditch. Judgment given by
the trial court for defendant was ordered reversed by the supreme coyrt.

103 See Dunbar, op. cif., supra, footnote 25, at pp. 142-149.

10é Mont. Laws 1883, p. 180,

07 Maynard v. Watkins, 535 Moent. 54, 55, 173 Pac. 551 (1918).
08 Murray v. Tingley, 20 Mont. 260, 268, 50 Pac. 723 (1897).
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Effect of voluntary jormalities—As there was no statute providing a
method of appropriating water prior to 1885, necessarily there were mno
formalities of general application throughout the Territory.’®® Appropria-
tions made in accordance with local customs were recognized by the courts
as valid, provided thev fulfilled the requisites noted in the immediately
preceding paragraph.!1?

Various intending appropriators during this period posted notices of
appropriation, even though nol prescribed by statute. In one of its early
cases the Territorial supreme court siated that the posted notices and the acts
taken pursuant thereto were sufficient to put others on guard and to apprise
them of the prior appropriation by the persons who performed such acts.)??
But deciarations of claims of water rights, unaccompanied by acts of pos-
session, were held wholly inoperative as against those who proceeded to ac-
quire water rights by acts currently recognized as legally adequate.’’? Fur-
thermore, the current rule is that declarations in notices of appropriation,
filed voluntarily prior to the enaciment of the statute authorizing such
filing, are not admissible as evidence of the intention of the party, although
there was an earlier holding to the contrary.’®?

Nonstatutory: effect of statute of 1885

Appropriation of water—The legislature in 1885 provided a method of
appropriating water which required posting and recording of a notice of
appropriation, followed by cerlain sieps necessary to complete the appro-

109 Stearns v. Benedick, 126 Mont. 272, 274-275, 247 Pac. (2d) 658 (1852).
110 Midkiff v. Kincheloe, 127 Mont. 324, 328, 263 Pac. {2d) 976 (1853).
m Woolman v. Garringer, 1 Mont. 535, 544-545 (1872).

uz Columbia Min, Co. v. Holter, 1 Mont. 296, 300 (1871); Miles v. Buite
Electrie & Power Co., 32 Moni. 36, 66, 79 Pac. 549 (1905). See Sweetland v.
Olsen, 11 Mont. 27, 31, 27 Pac. 339 (183815,

113 The soundness of the holding in Sweetland v. Olsen, 11 Mont. 27, 31,
27 Pac. 339 (1881), fo the effect that a declaration so voluniarily filed, al-
though not sufficient in itself fo establish a right, is admissible as evidence of
the intention of the party, was quesiioned and the holding in effect was over-
ruled in Gilerest v. Bowen, 05 Mont. 44, 50-51, 24 Pae. {2d) 141 (1933). In
the latter case the court stated that the declaration was in the same category
as the declaration of intention to possess land which was held inadmissible in
Speitman v. Rhode, 33 Mont. 21, 26, 81 Pac. 395 (1905). The language used by
the ecourt with respect to this matter in Gilcrest v. Bowen was guoted with
approval and applied to the disposition of a filing, made in 1878, in Peck v,
Simon, 101 Moent. 12, 18-19, 52 Pac. (2d4) 164 (1935). In a case decided in
1952, Stearns v. Benedick, 126 Mont, 272, 275-276, 247 Pac. (2d} 856, §57-658
(19523, a notice recorded in 1869 claimed an appropriation of all the water of
a ereek to be diverted al a specified poeint. The ditch and land claimed by
plaintiffs and the other parties were located more than a mile upstream from
the specified diversion peint. There was no evidence showing that the lands
for whieh the 1889 notice was recorded were the lands now belonging io
plaintiffs or that they had succeeded to the alleged water right. Hence the
supreme court held that the trial court did not err in finding that the 1869
notice was wholly insufficient to initiate any right and that plaintiffs were
not entitled to any water rights by virtue of the nolice.
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priation.’'® The supreme court has held that the legislature, by the enact-
ment of this law, did not abolish the preexisting method of appropriating
water by means of diversion and use.''® The court was satisfied that the
legistature did not intend that one who failed to comply with the statute,
but who nevertheless actually had diverted water, could be deprived of it by
another who complied with the statute at a time subsequent to the former’s
completed diversion. The essence of an appropriation—a completed ditch,
actually diverting water, and putting it to a beneficial use—remained the
same as it had bheen belore. Whal the statute did, then, was to provide an
additional and alternative method of making an appropriation, under which
evidence of water rights would he preserved and the doctrine of relation
hack regulated.’¢ (See “Completion of appropriation—Dactrine of rela-
lion,” below,)

Recording of declarations of preexisting rights—The statute of 1885
provided likewise that persons whao theretofore had acquired rights to the
use of water should file declarations thereof in the countv records within six
months, but that failure to comply with such requirements should not forfeit
existing rights nor prevent a claimant {rom establishing his right in court.
With respect to this provision, the supreme court stated that it would not he
justified in holding that a water right alieged to have been actually acquired
prior to the passage of the act by compliance with existing laws and cus-
toms could only have effect from and after the date of recording the same,
in case such recording was made after the time fixed in the act for recording
previeusly acquired water righis.’'?

Nonstatutory: current rule re unadjudicated waters

It seems to be settled in Montana that with regard to unadjudicated
waters, a valid appropriation of water can be made now, as well as prior to
1885, where water actually is diverted and applied to beneficial use, even
where there is no compliance with the siatute.'® (A separate, exclusive
statite governs the appropriation of adjudicated waters, as noted below.)

14 Mont, Laws 1883, p. 130. This procedure, which is still in effect with
respect to unadijudicated waters, as noted below, appears in Moni. Rev. Codes
1947, sees, 89-810 to 89-814.

s Murray v. Tingley, 20 Mont. 260, 268, 269, 50 Pac. 723 (18987).

s See also Bailey v. Tintinger, 45 Mont. 154, 171-172, 122 Pae. 575 (1912).
The court stated, at 45 Mont. 170, that the statement in Murray v. Tingley to
the effect that the essence of an appropriation—a compieted ditch, actually
diverting water, and putting it fo a beneficial use—remained the same as it
had been before, must have been intended to apply to one who after 1885
seeks to make an appropriation of water without complying with the statute,
“and thus construed we agree with the siatement entirely.”

nr Salazar v. Smart, 12 Mont. 395, 401-402, 30 Pac. 876 (1892). The court
stated that i recorded in compliance with the provisions of the statute, the
record of the facts in the verified statement would become prime focie evi-
dence of such facts, and that this was an inducement to place declarations of
such rights on record. It was emphasized that the statute itself provided that
previously acquired water rights should not be forfeited by failure to record
the same.

s Vidal v. Kensler, 106 Mont, 592, 594-585, 51 Pac. (2d) 235 (18935);
Clausen v, Armington, 123 Mont. 1, 14, 212 Pac. (2d4) 440, 447-448 (1848).
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Sfa%ufory‘i”aﬁiﬁdicaied waters act of 1907

Requirements.—With respect to unadjudicated waters, the State statute
provides that the appropristor shall post a notice at the point of intended
diversion, shall file a notice of appropriation in the county records and
begin construction within prescribed periods of time, and shall prosecute
the appropriation diligently to completion.’*? The record so provided for,
when duly made, is prima facie evidence of the statements therein con-
tained.12?

The statute provides further that failure to comply with the statutory
vequirements deprives the appropriator of the right to the use of water as
against a subsequent clalmant who complies therewith; and that by com-
pliance. the right of use relates back to the date of posting notice, which is
the first step in the procedure.

This is the method of appropriation that was first prescribed by statute
in 1885, as above noted.!??

Purposes of statute.—The supreme court stated itz belief that the pur-
poses of the 1885 legislation were to preserve the right which the appropria-
tor had theretofore; to provide an additional methed of making an appro-
priation; to define with precision the conditions under which an appropriator
could have the advantage of the doctrine of relation; and to preseribe the
steps necessary to be taken to effect a complete appropriation of water.122

Staiutory procedure not exclusive—As mnoted above {“Nonstatutory:
Effect of statute of 1885”), it appears to be well settled that a valid ap-
propriation can be made of unadjudicated waters even where there iz no
compliance with the statute, where water actually is diverted and applied to
beneficial nse.123

Statutory: adjudicated waters — act of 1907

Procedure, superseded in 192] ~Procedure was provided in 1907 {super-

it? Mont. Rev, Codes 1947, secs. 80-819 to 89-814.

120 As with any other prima facie showing, this may be rebutted: Vidal v.
Kensler, 100 Mont. 592, 585, 51 Pac. (2d) 235 (1935).

12 The supreme court has stated that a notice of appropriation should be
liberally construed: Floyd v. Boulder Flume & Mercantile Co., 11 Mont. 435,
437-438, 28 Pac. 450 (1892). In this case the notice was ambiguous in deserib-
ing two branches of a stream from which water was taken and giving the
total quantity of water taken but without designating the quantily taken from
each branch. However, the notice was held sufficient to put all parties upon
inguiry concerning the rights thus claimed fo use for a common purpose the
waters of both branches. :

122 Bailey v. Tintinger, 45 Mont. 154, 168-172, 122 Pac. 575 (1512). See
also Murray v. Tingley, 20 Mont. 260, 269, 50 Pae. 723 (1897): Musselshell Val-
ley Farming & Livestock Co. v. Cooley, 86 Mont. 276, 288, 283 Pac, 213 (1929).

123 A Federal court stated, in Morris v. Bean, 146 Fed, 423, 427 (C.C.D.
Meont., 1906), with reference to statutes enacted in the arid States and Terri-
tories after customs of taking water had ripened into rights to use it, that
tnese statuies were never intended to destroy the right of appropriation by
methods other than those defined by them,
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seded by the act of 1921) for the appropriation of walers of sources that
had been adjudicated, which included posting of notice: prosecuting the
work to completion with reasonable diligence: filing with the court of the
proper counly, an application to have the ditch capacity determined; exami-
nation by an engineer: and order by the coart after hearing of objections if
any should be filed.124

Statutory procedure not exclusive—As the supreme court construed this
act, the legislature did not intend by its enactment to declare that one who
failed to comply with the terms of the statute, but who in the absence of any
conflicting adverse right nevertheless had actually impounded, diverted, and
pl the water to a beneficial use, should acquire no title therehy, 128

Statutory: adjudicated waters — current procedure

Procedure, act of 1921.—In 1921 the legislature enacted a new law
which replaced the procedure provided in 1907 for the making of an ap-
propriation of water from a source of supply that had been adjudicated.?2

Under the present procedure, the intending appropriator must (a) em-
ploy a competent engineer to make a survey of the proposed aqueduct,
mmpounding dam or other work, or both; or (b) cause to be prepared an
aerial photograph with drawing thereon showing this information, with
appropriate descriptions. He must file a petition with the court of the
county in which the water is to be appropriated, containing a declaration
that the water right sought to be acqnired shall be subject to the terms of
any adjudication decree theretofore rendered by a court of competent juris-
diction adjudicating the waters of such source of supply or any body of
water to which the same may be tributary. Parties who may he affected are
made defendants. On the conclusion of the trial the court may enter an inter-
locutory or permanent decree allowing the appropriation subject to the
terms of all prior decrees. Failure to comply with the statutory provisions
deprives the appropriator of the right to use water as against a subsequent
appropriator mentioned in or hound by a decree of the court. The 1957
amendment of ¥ 89-829 contains the following proviso:

* % % provided that water stored in a reservair pursuant {0 an ap-

propriation hereunder which is subseguent to an adjudication of waters

in & flowing stream when so released from storage shall not be considered

as a part of the natural flow of said adjudicated stream,

Exclusiveness.—-Unlike the act of 1907, the 19921 statute provides the
exclusive method of making an appropriation of water from an adjudicated
stream or other source. Thus:127

122 Mont. Laws 1907, ch. 185. Superseded by Laws 1921, ch. 228.

125 Donich v. Johnson, 77 Mont. 229, 246, 250 Pac. 963 (1926). The ques-
tion as to whether the method provided by the 1907 law was intended to be
exclusive had been reserved in Anaconde National Bank v, Johtison, 76 Mond.
401, 408, 244 Pac. 141 (1026), as the determination of that guestion was not
necessary to the decision.

126 Mont. Laws 1821, ch., 228. The extant procedure is set out in Mont.
Rev. Codes 1847, §§ 89-829 (as amended by Laws 1957, ch. 179) to 89-844.

127 Anaconda National Bank v. Johnson, 75 Mont. 401, 411, 244 Pac. 141,
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Unguestionably the legisiature of 1921 intended that an appropriation of
the waters of an adjudicated stream should not be made thereafter with-

 out & substantial compliance with the requirements of the statute then
enacted, The method prescribed must be held to be exclusive.

One who thus appropriates water from an adjudicated stream Is simply a
junior appropriator, with the rights and disabilities of an appropriator
whose right to use the water is subject to the superior rights adjudicated in
the original decree.'2®

Character of stream floiw.—The statute contemplates that one who secks
to appropriate the walers of an adjudicated stream. upon complying there-
with, may do so without regard to wheiher the water he seeks to appropriate is
& part of go-called normal flow. or is [lood or excess water in the stream.}?®

Completion of Appropriafion

A mere declaralion of a claim 1o the use of water. unaccompanied by acts
of possession, is not an appropriation.’®® Until a claimant is himself in a
position to use the water, a water right does not exist in such a sense that the
mere diversion of the water by another is a ground of action to recover
the water or damages for its diversion. Nor does the mere diversion of water
from a stream constitute a legal appropriation of the water.’®’

Delermination of the circamstances of completion of an appropriation,
and hence the time of its completion, is important with respect to the fixing
of the date of priority. This is discussed below under “Doctrine of relation.”

Nonstatutory appropriation
Prior to the enactment of the statute of 1885:732

A person acquired a right to the use of water by digging a ditch, tapping
a stream, and turning water into it, and applying the water so diverted to
a beneficiai use. This constituted a valid appropriation of waler.

And after that enactinent (20 Mont. at 269) :

The essence of an appropriation—a completed ditch, actually diverting
water, and putiing it to a beneficial use—remained the same as it had
been before. * * #

(1828). This holding was followed and applied in Donich v. Johnson, 77
Mont, 228, 246, 250 Pac. 963 (1028).

128 Quigley v. Meintosh, 83 Mont. 103, 100, 200 Pac, 2686 (18303,

129 Quigley v. Mclntosh, 88 Ment. 103, 107-108, 280 Pac. 2686 (1930).

13¢ Miles v. Buite Electric & Power Co., 32 Mont. 56, 66-69, 79 Pac. 548
(1805). Plaintiff had never diverted the water he claimed to have appropri-
ated, never had constructed any works of diversion or conveyance, never had
possessed any property upon which the water could have been utilized. See
also Columbia Min. Co. v. Holter, 1 Mont. 298, 300 (1871); Sweettand v. Olsen,
11 Mont. 27, 31, 27 Pac. 335 (1881).

18t Power v. Switzer, 21 Mont. 523, 528, 35 Pac. 32 (1898).

12 Murray v. Tingley, 20 Mont. 260, 268, 50 Pac. 723 (1897). This case in-
volved appropriations made after 1885, but without compliance with the
statute.
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The immediately foregoing statement was reaffirmed 15 years later in
Biailey v. Tintinger, in which it was construed as intended to apply to one
who after 1885 seeks to appropriate water without complying with the
statute, “and thus construed we agree with the statement entirely.”'33 The
courl also said (at 45 Mont. 174) that in proceeding under the rules and
customs of the early settlers whether before or after the enactment of the
statute—that is, in making a nonstatutory appropriation—the intending ap-
propriator “must take actual possession of the water.”

The foregoing siatements in Bailey v. Tintinger were made by way of
iustration in the formulating of a rule with respect to the completion of a
stulutory appropriation (see “Statulory appropriation,” below). which was
the issue there involved. The statement that the essential elements of an
apprepriation made prior to the enactment of the 1885 statute were a com-
pleted ditch and application of the water to beneficial use has been re-
peated in several later cases.?3%

Aectual diversion of water~Parties who offered no proof of the diver-
ston of water by them from a siream in which they claimed a right were
held to have failed to establish an appropriation of the water; the couart
staling that one of the essential elements of the completed appropriation is
the diversion of water.’® However, this does not mean that a junior appro-
priator who has access to excess water discharged by a prior appropriator
at a spillway must allow the water 1o [low back into the stream before he
may lawfully take possession of the same under his own appropriation.?®s

Actual use of water—The discussion of completion of nonstatutory ap-
propriations in Bailey v. Tintinger.'37 while not necessary to the decision in
that case, raises some question as to the relation of actnal use of water to
completion of an apprepriation, particularly in the case of a nenstatutory
appropriation for the sale of water to others (see “Appropriation for sale

133 Bailey v. Tintinger. 45 Mont. 154, 170, 122 Pac. 575 {1912},

134 Moynard v. Watkins, 55 Mont. 54, 56, 173 Pac. 551 (1818); Giicrest v.
Bowen, 95 Mont. 44, 51, 24 Pac. (2d) 141 (1933): Stearms v. Benedick, 128
Mont. 272, 275, 247 Pac. (2d) 638, 6567 (1052). In Gilerest v. Bowen the court
added that the intention of the appropriator was fo be determined, among
other things, from “the actual and contemplated use.”

135 Sherlock v. Greaves, 106 Mont. 206, 216, 76 Pac. {24} 87 (1938). See
also Wheat v, Cameron, 84 Mont. 484, 501, 210 Pac. 781 {1922), and Warren v.
Senecal, 71 Mont. 210, 220, 238 Pac. 71 {1924}, in each of which the court
stated that “actual” diversion and beneficial use, existing or in contemplation,
were necessary to an appropriation, boih cases being cited in the case of Sher-
iock v, Greaves.

136 Clougen v. Armington, 123 Mont. 1, 18, 212 Paec. (2d) 440, 450 (1948).
In this case the junior appropriator diverted the water when and as it left
the gpillway of the senior appropriator, at two designated points on his own
iand. The senior appropriator claimed that after the water had gone over the
spillway onto the junior appropriator’s land, the latter must allow the water
to flow back into the channel of the stream and then be diverted back again
onto the junior appropriator’s land. The court stated that such would be an
idle, useless, and expensive procedure and unnecessary to the validity of the
defendant’s appropriation.

187 Bailey v, Tintinger, 45 Mont. 154, 174, 122 Pac. 575 (1812).
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or rental of water,” below). That is, had it been necessary fo decide the
question, would the court, in fixing the date of completion of a nonstatutory
appropriation made after 1885-—and therefore the priority thereof—have
held the right to be complete upon completion of the diversion and dis-
tribution works, coupled with a bona fide intention, made manifest, to apply
the water to beneficial use within a reasonable time thereafier?

In a considerable number of decisions relating to nonstatutory appropria-
tions, rendered both hefore and after the decision in Batley v. Tintinger, the
supreme court, in stating the circumstances connected with completed ap-
propriative rights, has included words denoting actual applieation of the
water to beneficial use.’3% The right of way for a ditch across public land
was held to have vested as against one who made a homestead filing on the
land after the diich had been completed by prosecution of the work with
reasonable diligence, but before any water had been conveved through it;
the court stating that the Congressional legislation of 1866 and 1870 con-
firmed the right of way in the person engaged in the construction of a ditch
on unoccupied public Tand “before his right to the use of water has actually
vested and accrued, * ¥ ¥ 139

The implication of these repeated statements is that actual use of the

138 For decisions relating to appropriations made prior fo 1885, see Sweet-
land v. Olsen, 11 Mont. 27, 31, 27 Pac. 330 (1881); Wright v. Cruse, 37 Mont,
177, 181, 95 Pac. 370 {1908); Bielenberg v. Eyre, 44 Mont. 397, 398-400, 120 Pac.
243 {1812); Maynard v. Waikins, 55 Mont. 54, 56, 173 Pac. 551 (1918); Gilcrest
v. Bowen, 95 Mont. 44, 51, 24 Pac. (2d) 141 (1833); Osnes Livestock Co. v.
Warren, 103 Mont. 284, 204, 62 Pac. (2d) 206 (1936).

For decisions involving appropriations made after the enactment of the
statute of 1885 but not in compliance with the statute, see Murray v. Tingley,
20 Mont. 260, 261-262, 289, 50 Pac. 723 (1897); Allen v. Petrick, 69 Mont. 373,
384, 222 Pac. 451 (1824); Anaconda National Bank v. Johnson, 75 Mont. 401,
410, 244 Pac. 141 {1928); Musselshell Valley Farming & Livesiock Co. v.
Cocley, 86 Mont. 276, 280, 291, 283 Pac. 213 (1928); Vidal v. Kensler, 100 Mont.
592, 584-585, 51 Pac. (2d) 235 (1935); Clausen v, Armington, 123 Mont 1,
14, 212 Pac. (2d) 440 (19498).

See also Cruse v. McCouley, 56 Fed. 369, 371 {C.C.D. Mont,, 1839}, in
which the court stated that when a party makes manifest his intention to ap-
propriate water he must follow up the intention within a reasonable time by
making an aetual appropriation of the same—*That is, by reducing the same
to an actual possession.”

And see Oscarson v. Norton, 39 Fed. (2d) 610, 613 (8th Cir., 1930), in
which it is said that until appropriated water is put to a beneficial use, the
appropriation is incomplete; and that while an inchoate right may not he
defeated by an infervening appropriation so long as the holder exercises due
diligence in applying the water after the construction of his diversion works,
it still remains irue that to perfect the right, actusl use is indispensable.”

e Cottonwood Ditch Co. v. Thom, 39 Mont. 115, 117-118, 101 Pac. 823,
104 Pac, 281 ¢1908). The Congressional legisiation referred to was 14 Stat. L.
253, sec. 9, and 16 Stat. L. 218, U. S. Rev. Stats., secs. 2339 and 2340. Con-
struction work on the ditch in guestion was begun in June 1898 and com-
pleted before defendant’s homestead [iling was made in September 1900; in
1902 the builders of the ditch filed a writien notice of appropriation of water
to be carried through the ditch, and first conveyed water through the ditch
across defendant’s land in that year.

—a



waler is either importani, or is essential, in arriving at a determination of
the completion of a nonstatuiory appropriation. It is true that prospective
a¢ well as immediate beneficial use of water has been recognized in de-
termining the validity and extent of both statutory and mnonstatutory appro-
priations, as noted below (see “The appropriative right—ZElements of the
vight—Measure of the right”}. Bul in no case examined in connection with
the present study has the Montana Supreme Court specifically held a non-
statutory appropriation ¢ have heen complete upon the completion of the
diteh or other means of diversion and convevance, prior to any actual use
uf the water,

Statutory appropriation

The supreme court, in Bailey v. Tintinger, distinguished the acts needed
10 complete appropriations made pursuant to the statute of 1885 fram those
made without conforming to the statotory provisions.®s® It was stated that
while an intending appropriator who proceeds under the rTules and customs
of the early settlers, whether before or after the enactment of the statute,
must take actual possession of the water, nevertheless:  +

# *% % from one who proceeds under the statute, actual use of the
water cannot be exacted as a prerequisite to a completed approprlatmn
The statute does not require it, but, on the contrary, makes provzsmn,
compliance with which is the eqmvalent of actual possession. * *

The court then quoted from Wiel's! to the effect that under the early
snethods of appropriating water in the West, the right to the water was not
complete unti! the water wase actually taken into one’s possession, or rather,
“until all work preparatory to the actual use of the water is completed.”
Continuing, the court stated that:

Upon the theory thus advanced, the claimant who proceeds under the
statuie, and performs the acts required as set forth above, has a com-
pleted appropriation of water upon the completion of the work on his
diteh, canal, or other means of dlvers:sn even before the water is actu-
ally apphed to a beneficial use, * *

The court called attention te the Colorado rule, followed in some other
States as well, to the effect that application of the water to a beneficial use
is @ necessary prerequisite to a completed appropriation, but declined to
apply it to the compietion of an appropriation made under the Montana
statute.

Appropriation for sale or rental of water

The appropriative right that led to the court’s extended discussion of
completion in Builey v. Tintinger was initlated in 1892, pursuant to the
statute of 1885, the work thereunder being completed in 1895 or 1896, for

120 Bailey v. Tintinger, 45 Mont. 154, 174, 122 Pac. 575 (1€12). See in this
connection, Anaconda National Bank v. Johmfm 75 Mont. 401, 408-410, 244
Pac, 141 (1926) Anderson v, Spear-Morgan Livestock Co., 107 Mont. 18 29,
79 Pac. (2d) 867 (1838).

141 Wiel, 8. C., “Water Righis in the Western States® (3d ed.), vol. I,
sec. 362, p. 388 (1911).
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the purpose of providing water to others through the medium of a public-
service corporation.’? The court declined to follow the Colorade rule gov-
erning title to water rights under which corporations provide water to
consumers. It was concluded (at 45 Mont. 177-178) that:
* % % ggto a public service corporation, its appropriation is complete
when it has fully complied with the statute and has iis distributing sys-
tem completed and is ready and willing to deliver water o users upon
demand, and offers fo do so. The right thus obtained may be lost by
sbandonment or nonuser for an unreasonable fime * % * | bhui can-
not be made to depend for its existence in the first instance upon the
voluntary acts of third parties-—strangers to its undertaking, * * =
Hence, as the work in this instance was prosecuted with reasonable dili-
gence, and as upon completion of the canal the company was in a position
to offer (and did offer) the water to aciual and prospective users, the
appropriation was actually completed upon the completion of the canal
and the right related back to the date when the notice of appropriation was
posted.

Although the water right in Bailey v. Tintinger was based upon a statu-
tory appropriation by a public-service corporation, the supreme court ex-
tended its discussion to appropriations for sale or rental made by others
than such corporations. Atlention was called to the statute of 1877 recog-
nizing the acquirement of appropriative rights for the sale of water to
others, not only by corporations, or by associations of persons. but by
individuals. The court stated that if the Colorado doctrine—to the effect that
actual application of water to a beneficial use is a necessary prerequisite of
a completed appropriation-—were to be invoked in Montana, then such an
individual never could make his appropriation, for under the Colorado
theory the water user and not the individual in question would be the ap-
propriator. This would be the only consistent position to assume, said the
court, if actual use is held to he a necessary step to completion of the
appropriation. But such position was held inconsistent with the Montana
act of 1877 relating to appropriation of water for sale or rental to others,
which act was carried forward into subsequent compilations. (45 Meni. at
174-175.)

In no case examined in the present study did the Montana Supreme
Court have occasion to decide a litigated question concerning the comple-
tion of an appropriation made by an individual for the sale or rental of
water to others. The only expressions of the court on that subject that were

- noted are those zhove referred to in the opinion in Basley v. Tintinger.

Doctrine of relation

The doctrine of relation—or relation back—is a widely used legal de-
vice by which the priority of an appropriation of water that satisfies certain
requirements is dated from the first step taken in acquiring the right. It
may be invoked in Montana as well as in other Western States.'#? If the

122 Bailey v. Tintinger, 45 Mont. 154, 174-179, 122 Pac. 575 {(1812).
143 See Heckathorn, James, “The Doctirine of Relation Back in Montana
Water Law,” X1I Mont. Law Rev, 87-97 (1851},
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circumstances are such that the doctrine of relation may not be invoked, the
date of priority is fixed. not as of the time of taking the first step, but as of
the time of completion of the appropriation.

Determination of not only the circumstances of completion of an appro-
priation but also the time of completion is important in fixing the date of
priority; for, said the Montana Supreme Court:144

We doubt whether a parity could ever invoke the doctrine of relation
until his appropriation was completed; and we are led irresistibly fo the
conclusion that, before the statute makes applicable 4he doetrine, a com-
pleled appropriation must have been effected.

Doctrine of relation: nonstetutory appropriation

Prior to enactment of 1885 stature.—The fixing of the date of priority
of an appropriation made prior to the enactment of the 1885 statute, by
relation back to the time of beginning work on the means of diversion and
vonveyance of the water, depended upon the matter of diligence on the part
of the appropriator in undertaking and consummatmg his appropriation.
The rule has been expressed as follows:145

For vears before the statute. was enacted the rule of law was “that
the appropriation of waler by persons who prosecute the work on their
ﬁltCI}: with reasonable diligence dates back to the commencement of the
work.” *

Therefore, as between iwo persons digging ditches at the same time,
and prosecuting work thereon, with reasonable diligence, io completion,
the one who first hegan work had the prior right, even though the other
had completed his first. This was the docirine of “relation hack.”

in 1908 the State supreme court had occasion to apply the principle of
the doctrine of relation with respect to three appropriations that had been
made in the autumn of 1882, prior to the enactment of the Territorial
stalute. 48

Since enactment of 1885 statute—The 1885 statute provided an ex-
clusive method by which an intending appropriator could ebtain the benefits

s Bailey v. Tintinger, 45 Mont. 154, 171, 122 Pae. 575 (1812).

s Murray v. Tingley, 20 Mont, 260, 268, 50 Pac. 728 (1897). See also
Bailey v, Tintinger, 45 Mont, 154, 171, 122 Pac. 875 (1912); Maynard v. Wat-
kins, 55 Mont. 54, 58, 173 Pac. 551 (1518); Gilerest v. Bowen, 9 Mont. 44, 51,
24 Pac. (2d) 141 (1933).

196 Wright v, Cruse, 37 Mont. 177, 181-183, 85 Fac. 37¢ (1908). Work on
the South Fork ditch was begun about September 1, 1882, on the Half-breed
ditch about September 5, 1882; on the Welch ditch not later than October 1,
1882. Work on all three ditches was prosecuted with reasonable diligence to
completion and actual use of the water, and the Welch ditch was completed
before either of the others. Applying the docirine of relation, the priorities all
related back to the commencement of the work, and so the South Fork ditch
was given the first priority and the Half-breed ditch the second priority, both
being prior to the appropriation of the Welch ditch. In Woolman v. Garringer,
1 Mont. 535, 544 (1872), the work on a ditch of considerable magnitude was
held to have been performed “with such reasonable diligence as would un-
doubtedly make ihe a;};}reprlation date and relate back to the commence-
ment of the same, *
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of the doctrine of relation, as noted immediately below. Hence the priority
of a nonstatutory appropriation made after the 1883 enactment is fixed as
of the date of completion rather than the date of initiating the appropria-
tion. 347

Doctrine of relation: statutory appropriation

Unadjudicated waters~-While the statutory method of appropriating
water from an unadjudicated source is not the exclusive method of making
such an appropriation, and while failure to follow the statute does not
result in forfeiture of the claimed right (see “Metheds of appropriating
water,” above), nevertheless compliance with the statute is important with
regard to the docirine of relation back on due compliance with the stalute.?4%
That is to say, the statutory procedure is the exclusive procedure by which
an intending appropriator can oblain the advantage of the doctrine of rela-
tion and thus have his priority fixed as of the time of taking the first step in
making the appropriation-—the date of posting the notice: and one who
secks to avail himself of such doctrine since the enactment of the 1885
statute can do se only by a compliance with the statutory requirements.'4?

147 In Ancconda National Benk v, Johnson, 76 Moni. 401, 408-410, 244
Pac. 141 (1926}, an intending appropriator had filed a notice of appropriation
in 1917 but had not prosecuted the work with reasonable diligence to comple~
tion, as required by the statule. “As he did not proceed with his conslruction
with reasonable diligence he lost the right of relation back. That right being
lost, if he had then completed his work and made a beneficial use of the
v.;gter his right would be held to bear the date of the completed appropri-
ation.”

e Vidal v. Kensler, 160 Mont, 582, 594-595, 51 Pac. (2d) 235 (1835).

149 Murray v. Tingley, 20 Mont. 260, 269, 50 Pac. 723 (1887); Bailey v.
Tintinger, 456 Mont. 154, 168-170, 122 Pac. 576 (1912); Musselshell Valley
Farming & Livestock Co. v. Cooley, 86 Mont. 276, 288, 283 Pac, 213 (1925},
Midkiff v. Kincheloe, 127 Mont. 324, 328, 263 Pac. (24) 976 {1983). See May-
nard v. Watking, 55 Mont. B4, 55-58, 173 Pac. 351 (1%18). A Federal court,
in Morris v. Bean, 148 Fed. 423, 427 (CLD. Mont., 1808), cauticned that the
various statutes enacted in the States and Territories of the arid West orig-
inally regulating the appropriation of water were not enacted for the purpose
of enabling the appropriator to claimn the docirine of relation back, because
that was the rule prior to any legisiation upon the subject if the work was
prosecuted with reasonable diligence. The effect of these statutes, said the
court, was “to deny the power of an appropriator who fails o file the neotice
required, 4o claim as of the date of the beginning of his work; the penalty for
such failure being to limit the right to the time when the water is actually
applied and used.” That is to say, the statutes did not enable the claiming
of the doctrine, but provided a method of regulating that doctrine by com-
pliance with the statutes.

The Montana Supreme Court stated in one case that while there was
some evidence tending to show that the appropriator did not work continu-
ously on the construction of his ditch during the year 1885, nevertheless in
view of the length and size of the ditch, the evidence did not warrant an im-
plied finding to the effect that he did not proceed with reasonable diligence,
and that the trial court should have found that the essential elements of a
statutory appropriation existed and should have awarded the water right as
of the date of posting the notice of appropriation: Anderson v. Spear-Morgan
Livestock Co., 107 Mont. 18, 28, 79 Pac. (2d) 667 (1838).

For cases in which the docirine of relation was not invoked because of
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Adjudicated waters.—The statute that regnlates the acquirement of rights
to the use of adjudicated water supplies provides that the court, by inter-
loculory decree awarding the appropriation, may preseribe the conditions
under which the work necessary to the complete appropriation shall be done
and the time within which it must be completed.'*® Upon {full compliance,
the court is Lo enter ils deeree establishing the appropriation and fixing the
date of priority which, if the appropriator has been diligent in complying
with the court order, is the date of filing the petition. If the facts warrant,
the court may {ix a later date.

Diligence

Reasonable diligence is required in the making of an appropriation. This
applies te the prosecution and completion of work on the means of diversion
and distribution of water.*s' It also applies 1o the work of putting land
under cultivation and irrigation and applying the water to beneficial use.!52

What constitutes reasonable diligence depends upon the circumstances of
each case, and its delermination in connection with the nonstatutory appro-
priations was a matter that was within the sound diseretion of the courts,153
A farmer struggling for a livelihood; who cultivates his land and uses water
to irrigate it as fast as he is able to provide the means, may not be guilty of
any unreasonable delay in the application of his water to a useful pur-
pose.’3* But in determining the question of reasonableness the effect upon
later appropriators must be taken into account.15s

The magnitude of an undertaking will be considered in determining
whether the work of construction was completed within a reasonable time.15%

lack of diligence, defective notice of appropriation, or other failure to comply
with the statute, see Cruse v. McCauley, 96 Fed. 389, 372-373 (C.C.D. Mont.
1898) ; Allen v, Petrick, 69 Mont. 373, 384, 222 Pac. 451 (1924): Anuconda Na-
tiongl Bank v. Johnson, 75 Mont. 401, 408-4140, 244 Pac. 141 (1926); Oscarson
v. Norton, 3% Fed. (2d) 610, 613 (9th Cir, 1930); Clausen v. Armington, 123
‘Mont. 1, 14, 212 Pac. {2d4) 440 (1948).

156 Mont. Rev. Codes 1947, sec. 89-834.

151 Smith v, Duff, 39 Mont. 382, 387-388, 102 Pac. 984 (1908); Mdynard v.
Watkins, 55 Mont. 34, 58, 172 Pac. 551 (1918); Anderson v. Spear-Morgan
Livestock Co., 107 Mont, 18, 29, 79 Pac. (2d) 687 (1938).

152 Smith v. Duff, 39 Mont, 382, 389, 102 Pac. 984 (1909); Wheat v. Cam-
eron, 64 Mont. 454, 307-508, 210 Pac. 761 (1922); Allen v. Petrick, 69 Mont. 373,
376, 222 Pac. 451 (1824),

152 Morris v. Bean, 146 Fed. 423, 427 (C.C.D. Mont., 1908).
154 Arnold v. Passavant, 19 Ment. 575, 580-581, 49 Pac. 400 (1897).

55 Cruse v. MeCauley, 96 Fed. 369, 372 (C.C.D. Mont., 1899). The court
stated that in considering what would be reasonable diligence the court would
perhaps not be controlled by any arbitrary rule but would consider the cir-
cumstances confronting an approriator of water. “A court should consider,
however, that in a new couniry, subject to settlement, s proposed locator of
water rights should not be guilty of any unnecessary delay in perfecting his
appropriation. The rights of newcomers should be considered.”

s Bailey v, Tinlinger, 45 Mont. 154, 178-179, 122 Pac. 575 (1912).
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But where a delay of more than 20 vears occurs after the initiation of an
appropriation:'57

It would reguire courage to contend that after such lapse of time the
water covered by the “appropriation” could now for the first time be ap-
plied to a beneficial use, and to a use not originally contemplated, and
that upon such application the appropriation could be held to relate back
to 1908.

Gradual or progressive development

An appropriator is not required. in order to establish the full amount of
his intended appropriation, to apply the water on all lands covered by the
appropriation at the same time. That is to =av, the right of gradual develop-
ment meets with judicial approval in this as in other jurisdictions, provided
of course that the eventual development is within the original intention of
the appropriator and that it is carried to eventual completion with reason-
able diligence under all of the circumstances. Hence, within the foregoing
limitations, the fact that development has not been completed by bringing
all lands of the appropriator under irrigation at the lime subsequent appro-
priations are initiated does not, by reason of that fact alone, defeal or impair
the first appropriator’s right or cause a postponement of the dale of
priority.'$® This matter is discussed further hereinafter in connection with
the “Measure of the right” of an appropriation under “The appropriative
right—Elements of the right.”

THE APPROPRIATIVE RIGHT

Property Characteristics
Right of beneficial use

It is an elementary principle of water law, as noted heretofore {see
“Property rights in water”}, that running water in a natural stream belongs
to the public and that the appropriator therefore does not own the corpus
of the water while in the stream from which he makes his diversion.

The right that the appropriator acquires is a right to the usuiruct of the
water——a right of possession and use only.’$? A water right, said the supreme
courl, “may be defined to be the legal right to use water.”'¢? And the use of

187 Ogearson v. Nortorn, 39 Fed, (2d) 610, 613 {9th Cir,, 1830).

158 Kleinschmidt v. Greiser, 14 Mont. 484, 497, 37 Pac. 5 (18984); McDon-
ald v. Lannen, 18 Mont. 78, 82-83, 47 Pac. 648 (1897), as modified by Smith v.
Duff, 39 Mont. 382, 388-3980, 102 Pac, 984 (1809); Arneld v, Passavant, 19 Mont,
575, 580-581, 4% Pac. 400 (1897). Cases on the measure of an appropriative
right as affected by a prospective or contemplated use are cited in the dis-
‘cussion of “The appropriative right—FElements of the right—Measure of the
right,” below.

159 Columbia Min. Co. v. Holter, 1 Mont. 206, 300 (1871); Custer Consoli-
dated Mines Co. v. Helena, 52 Mont, 35, 40, 156 Pac. 1090 (1916); Mettler v.
Ames Realty Co., 61 Mont. 152, 162, 201 Pac. 702 {1921); Brennan v. Jones,
101 Mont. 350, 567, 55 Pac. (2d) 687 (1936).

160 Smith v. Denniff. 24 Mont. 28, 21, 60 Pac. 388 {1500).
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the water must be a beneficial use—that is, the appropriation must be
made and the water used thereunder for some useful or beneficial pur-
pose’ol—which under certain circumstances may be prospective or com
jernplated. (See “Elements of the right—Measure of the right,” below.}

Right of property

The appropriative right as property—The supreme court has stated on a
susmber of occasions that the appropriative water right is property.’$2 And
title to a substaniive property right cannot be adjudicated through the
medium of a contempt proceeding.’63

Real properiv: general rule——The appropriative water right, while “not
land in any sense,”'%% is a usufruct that partakes of the nature of real
exiale, 185

Real property: exception to the rule—The Montana Supreme Court held
in 1908 that an appropriative water right—under which water was being
distributed to the City of Helena and its inhabitants for their consumptive
use—~for the purposes of taxation must be considered petsonal property.'®*

161 Mont. Rev. Codes 1947, sec. 89-802; Creek v. Bozeman Water Works Co.,
15 Mont, 121, 128-129, 38 Pac. 459 (18%4); Fitzpatrick v. Montgomery, 20 Mont.
181, 188, 50 Pac. 418 {1887); Power v. Switzer, 21 Mont. 523, 529, 55 Pac. 32
{1898): Toohey v. Campbell, 24 Mont. 13, 17, 60 Pac. 396 (1300}; Conrow v.
Huffine, 48 Mont. 437, 444, 138 Pac. 1094 (1914). Other cases are cited below
under “HElements of the right—Measure of the right”

162 In Hansen v. Larsen, 44 Ment. 350, 353, 120 Pac. 229 (1911}, the court
said: “The rule is recognized evervwhere that the right to the use of water,
duly appropriated, is property, and when once acguired cannoi be lost except
by the modes preseribed by law.” See also Moore v. Sherman, 52 Mont. 542,
545, 159 Pac. 968 (1916); Lensing v. Day & Hansen Security Co., 67 Mont. 382,
384, 215 Pac. 998 (1923); Wills v. Morris, 100 Mont. 514, 523, 80 Pac. (28) 862
(1935); Brennan v, Jones, 101 Mont. 550, 387, 55 Pae. {2d) 697 (1936); Osnes
Livestock Co. v. Warren, 103 Mont, 284, 294, 62 Pac. (2d) 206 (1936); Cook v.
Hudson, 110 Mont. 263, 281, 103 Pac. (2d) 137 (1940).

t63 State ex rel. Zosel v. DHstrict Court, 58 Mont. 578, 581, 185 Pac. 1112
(1619); State ex rel. Reeder v, District Court, 100 Mont. 376, 380, 47 Pac.
(2d) 653 (1935).

14 Verwolf v. Low Line Irr. Co., 70 Mont, 570, 578, 227 Pac. 68 (1824);
Brady Irr. Co. v. Teton County, 107 Moni. 330, 333-334, 85 Pac. (2d} 350
{1938).

165 Middle Creek Diteh Co. v. Henry, 15 Mont. 558, 572, 39 Pac. 1054 (1885).
An action to ascertain, determine, and decree the extent and priority of the
right to the use of water partakes of the nature of an action fo quiet title to
real estate: Whiicomb v. Murphy, 94 Mont. 562, 568, 23 Pac. {2d) 980 (1933);
Sain v. Montana Power Co., 5 Fed. Supp. 782, 793 (D. Moni.,, 1934), 84 Fed.
{2d) 128, 127 (9th Cir., 1936), 20 Fed. Supp. 843, 846 (D. Mont., 1837); State
ex rel. Reeder v. Distriet Court, 100 Mont. 376, 380, 47 Fac, (2d) 653 (1833);
Missoula Light & Water Co. v. Hughes, 106 Mont. 355, 363, 77 Pac. (2d) 1041
{1838).

66 Heleng Water Works Co. v. Setiles, 37 Mont. 237, 238-240, 95 Pac. 838
{1308).
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In the foliowing year the same court said, in another case relating to taxa-
tion, that:1¢7

Viewed as independent property rights, diteches and the right {o use the
water conveyed by them are property subject to taxation: but, when
made appurtenant to lands, they have no independent use. So situated
and used, the value of this species of property enters as an element into
the value of the corpus or principal estate to which it is attached or
appurtenant, and bears its proportionate burden of taxation by the added
taxable value which it gives to the principal estate. * * ¥

Summing up this situation, a water right. while partaking of the nature
of real estate, iz not land in any sense and, when considered alone and for
the purpose of taxalion, is personal property; but when considered other-
wise, it is not subject to laxation independently of the land to which it is
appurtenant.’é®

Fasement.—~An approprialive right is in the nature of an easement in
gross.’s? It has been classified also as an incorporeal hereditament, i con-
trast with the riparian right-—a corporeal hereditament.!”®

Right to have water flow to point of diversion.—The appropriator owns
an easemeni in the stream [rom which be diverts water, and in its tributaries
above his point of diversion, which consists of the right to have the water
flow from the head of the stream and from the head of each tributary above
his point of diversion, in sufficient quantity to the head of his ditch or place
of diversion, and to have it of such qualily as will meet his needs as pro-
tected by his water right.'”?

Appurtenance to land

Public lands.—The Montana Supreme Court has held that the water right
of a settler on public lands of the United States may become appurtenant to
cuch lands even before the settler obtains title to the lands, thus:'72

167 Hale v. County of Jefferson, 39 Mont. 137, 142, 101 Pac. §73 (1908). See
also Stafe ex rel. Schoonover v. Stewart, 89 Mont. 257, 273, 287 Pac. 476 (1831).

168 Verwolf v. Low Line Frr. Co., 70 Mont. 570, 578, 227 Pac. £8 (1924);
Brady Irr. Co. v. Teton County, 107 Mont. 330, 333-334, 83 Pac. (2d4) 350
(1938).

189 Smith v. Denniff. 24 Mont. 26, 27, 66 Pac. 398 (1800); Mussellshell Val-
ey Farming & Livestock Co. v. Cooley, 86 Mont. 276, 288, 283 Pac. 213 (1929);
Maclay v. Missoula Irr. Disi., 90 Mont. 344, 353, 3 Pac. (24) 286 (1831); Osnes
Livestock Co. v. Warren, 103 Mont. 284, 202-284, 62 Pac. (2d) 206 (1836).

170 Smith v. Denniff, 24 Mont. 20, 21, 26-27, 60 Pac. 398 (1900). See also
Yellowstone Valley Co. v. Associated Mortgage Investors, Inc., 88 Mont. 73, 82,
200 Pac. 255 {1930); Sain v. Montana Power Co., 20 Fed. Supp. 843, 846 (D.
Mont., 18373,

i Heleng v. Rogan, 26 Mont. 452, 469-470, 68 Pac. 788 {1502). See also
Howell v. Johnson, §§ Fed. 556, 559 {C.C.D. Mont., 1898); Smith v. Denniff, 24
Mont. 20, 26-27, 80 Pac. 398 (1900); Kelly v. Granite Bi-Metallic Consolidated
Min. Co., 41 Mont. 1, 12, 108 Pac. 785 (1810).

72 Cpok v, Hudson, 110 Mont. 263, 278, 103 Pac. (2d) 137 {1940). See
glso MeDonald v. Lannen, 19 Mont. 78, 86, 47 Pac. 848 (1887); Geary v. Her-
per, 32 Mont. 242, 248, 12 Pac. (2d)y 276 (1932).
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There are textwriters who lay down the rule that a water right faken
gul to irrigate public lands is not appurtenant to such lands except
where and until dthe appropristor brings the land to patent, but iapses
with the sale or release of the squatters right, but the rule is to the
contrary in this jurisdiction. * *

Whether an appropriative right becomes appurienant to public lands on

which the water is used by the appropriator probably depends upon the cir-

sumstances of the case, as in case of such use on private lands not owned by
ithe appropriator.’7?

Private lands—The general rule is that a water right acquired by ap-
gropriation, and used for a beneficial and necessary purpose in connection
with n given lract of land, is an appurtenance therenf.’”* The supreme court,
i a ease decided in 1904, said that:7s

This court has held for many vyears, by a uniform line of decisions,

ihat a water right is appurienant ic the land upon which it is used.

“Whatever doubis may exist as to the correctness of this ruling, many

conveyances have been made in reliance upon it, and it has therefore

hecome a rule of property, and the doctrine of stare decisis must apply.

It is recognized, however, that under some circumslances the water right
may not be appurtenant to the land on which the watef is being used.!”®
This {;uesiian arose at the turn of the century in a case in which a person
sightfuily in possession of land belonging lo a railroad appropriated water
on the public domain and conducted the water to the railroad land for use
thereon, he The court called attention to the fact that legal title to the land

173 See the disenssion in Smith v. Denniff, 24 Mont. 20, 26-27, 60 Pac. 398
{1800}, concerning a hypothetieal case in which one has a possessory right to
government riparian land and makes an appropriation of water for use on
that land. See also Warren v. Senecal, 71 Mont. 210, 219, 228 Pac. 71 (1824),
soncerning a possible use of water on a homestead to which another obtained
patent, although the evidence in the case did not show such use.

17& Tycker v. Jones, 8 Mont. 225, 231-232, 18 Pac. 571 (1888); Sweetland v.
zen, 11 Mont. 27, 28, 27 Pac. 339 (1891); Beatiy v. Murray Placer Min. Co.,
15 Mont. 314, 316, 39 Pac. 82 (1895); Sloan v. Glancy, 18 Mont. 70, 76, 77, 47
Pac, 334 (1897); Lensing v. Day & Huansen Security Co., 67 Mont. 382, 384, 215
Pac, 989 (1823); Hogan v. Thrasher. 72 Mont. 318, 332, 233 Pac. 607 (1925);
Yellowstone Valley Co. v. Assoctated Mortgage Investors, Inc., 88 Mont. 73,
£2, 280 Pac, 255 (1930): Maclay v. Missoula Irr. Dist,, 90 Mont. 344, 353, 3 Pac.
{2y 286 (1931). A water difch cannot be appurtenant to another water
ditch: Donnell v. Humphreys, 1 Mont. 518, 525 (1872).

78 Leggat v. Carroll, 30 Mont. 384, 387, 76 Pac. 805 (1804).

76 The water right is in the nature of an easement in gross, which ac-
cording to circumstances, may or may not be an easement annexed or at-
tached to certain land as an appurtenant thereto: Smith v. Denniff, 24 Mont.
20, 24, 80 Pac. 388 (1900); Maclay v. Missoula Irr. Dist., 90 Mont. 344, 3583, 3
Pae. {2d) 286 (1931).

77 Smith v, Denniff, 24 Mont. 20, 28-28, 80 Pac. 388 (1900). This decision
was rendered on rehearing, the holding of the supreme court on the original
hearing heing reversed. The court had held on the original hearing that the
water righi, having been appropriated for the express purpose of irrigating
this railroad land, and having been actually used continuously and being nec-
essary to the culiivation and enjoyment thereof, was an appurtenance to the
land; and that none but the owner of the land might convey or sell the ap-
purtenance: Smith v. Denniff, 23 Mont. 63, 67-68, 57 Pac. 557 {1899).
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In the following year the same court said, in another case relating to taxa-
tion, that:1e7

Viewed as independent property rights, ditches and the right to use the
water conveyed by them are property subject fo taxation; but, when
made appurtenant to lands, they have ne independent use. So situated
and used, the value of this species of property enters as an element into
the value of the corpus or prineipal estate to which it is attached or
appurtenant, and bears its proportionate burden of taxation by the added
taxable value which it gives o the principal estate. * * *

Summing up this situation, a water right, while partaking of the nature
of real estate, is not land in any sense and, when considered alone and for
the purpose of taxation, is personal property: but when considered other-
wise, it is not subjeet to taxation independently of the land to which it is
appurtenant.}é2

Easement.—An appropriative right is in the nature of an easement in
gross. % It has been classified also as an incorporeal hereditament, in con-
trast with the riparian right—a corporeal hereditament.'”®

Right to have water jlow to point of diversion~—The appropriator owns
an easement in the stream from which he diverts water, and in iis tributaries
above his point of diversion, which consists of the right to have the water
flow from the head of the stream and from the head of each tributary above
his point of diversion, in sufficient quantity to the head of his diteh or place
of diversion, and 1o have it of such quality as will meet his needs as pro-
tected by his water right}”?

Appurtenance to land

Public lands—~The Montana Supreme Court has held that the water right
of a settler on public lands of the United States may become appurtenant 1o
such lands even before the settler obtains title to the lands, thus:7?

7 Hale v. County of Jefferson, 38 Mont. 137, 142, 161 Pac. 973 (1909). See
also State ex rel. Schoonover v. Stewart, 80 Mont. 257, 273, 207 Pac. 476 (1931).
168 Verwolf v. Low Line Irr. Co., 70 Mont. 570, 578, 227 Pac. 68 (1924);
(Bfradg; Irr. Co, v. Teton County, 107 Mont. 330, 333-334, 85 Pac. 2d) 350
1938).

168 Smith v. Denniff, 24 Mont. 20, 27, 60 Pac. 398 (1800); Mussellshell Val-
ley Farming & Livestock Co. v, Cooley, 86 Mont. 276, 288, 283 Pac. 213 (1829);
Macley v. Missoula Itr. Dist., 90 Mont. 344, 353, 3 Pac. (2d) 286 (1931); Osnes
Livestock Co. v. Warren, 103 Mont. 284, 202-294, 62 Pac, (24) 206 (1936).

170 Smith v. Denniff, 24 Mont. 20, 21, 26-27, 60 Pac. 308 (1900). See also
Yellowstone Valley Co. v. Associated Mortgage Investors, Inc,, 88 Mont. 73, 82,
290 Pac. 255 (1930): Suin v. Montane Power Co., 20 Fed. Supp. 843, 846 (D.
Mont., 1937).

71 Helena v. Rogan, 26 Mont. 4532, 469-470, 68 Pac. 798 (1802). See also
Howell v. Johnson, 89 Fed. 556, 559 (C.C.D. Mont., 1888); Smith v. Denniff, 24
Mont. 206, 26-27, 80 Pac. 388 (1900); Kelly v. Granite Bi-Metallic Consolidated
Min. Co., 41 Mont. 1, 12, 108 Pac. 785 (1910}.

172 Cook v. Hudson, 110 Mont. 263, 278, 103 Pac. {2d} 137 {1940). See
alse McDonald v. Lannen, 19 Mont. 78, 86, 47 Pac. 648 (1897); Geary v. Har-
per, 92 Mont. 242, 248, 12 Pac. {2d) 276 (1932},

.



There are textwriters who lay down the rule that a water right faken
out to irrigate public lapds is not appurtenant io such lands except
where and until the approprictor brings the land to patent, but lapses
with the sale or release of the squatter's right, but the rule is to the
contrary in this jurisdiction. * * #*

Whether an appropriative right becomes appurtenant to public lands on
which the water is used by the appropriator probably depends upon the cir-
smstances of the case, as in case of such use on private lands not owned by
the appropriator.??s

Privaie lands.~The general rule is that a water right acquired by ap-
propriation, and used for a beneficial and necessary purpose in connection
with a given tract of land, is an appurtenance thereof.'74 The supreme court,
in a case decided in 1904, said that:17s

This court has held for many vesrs, by a uniform line of decisions,
that a water right is appurienant to the land upon which if is used.
Whatever doubts may exist as {o the correctness of this ruling, many
convevances have heen made in reliance upon it, and it has therefore
become a rule of property, and the doctrine of stare decisis must apply.

It is recognized, however, that under some circumstances the water right
may not be appurtenant to the land on which the watet is being used.'7¢
This question arose at the turn of the century in a case in which a person
rightfully in possession of land belonging io a railroad appropriated water
on the public domain and conducted the water to the railroad land for use
thereon.’77 The court called attention to the fact that legal title to the land

173 Bee the discussion in Smith v, Denniff, 24 Mont, 20, 26-27, 60 Pac. 388
{1800}, concerning a hypothetical case in which one has a possessory right {o
government riparian land and makes an appropriation of water for use on
that land. See also Warren v. Senecal, 71 Mont. 210, 218, 228 Pac. 71 (1924},
soncerning a possible use of waler on a homestead to which another obtained
patent, aithough the evidence in the case did not show such use.

178 Pucker v. Jones, 8 Mont, 225, 231-232, 19 Pac. 371 {1888} ; Sweetland v.
Qlsen, 11 Mont. 27, 29, 27 Pac. 339 (1891); Beatty v. Murray Placer Min. Co.,
15 Mont, 314, 316, 30 Pac. 82 (1895); Sloan v. Glanecy, 19 Mont. 706, 78, 71, 47
Pac, 334 (1897); Lensing v. Day & Hansen Security Co., 67 Mont. 382, 384, 215
Pac. 889 (1823); Hogan v. Thrasher. 72 Mont. 318, 332, 233 Pac. 607 (1523);
Yellowstone Valley Co. v. Asscciated Mortgage Investors, Inc.,, 88 Mont, 73,
82, 280 Pac. 255 (1930); Maclaey v. Missoula Irr. Digt., 80 Mont. 344, 353, 3 Pac.
(Zd)y 286 (1831). A water ditch cannot be appurtenant io another water
diteh: Donnell v. Humphreys, 1 Mont. 518, 525 {1872).

175 Leggat v. Carroll, 30 Mont. 384, 387, 76 Pac. 805 (1804).

176 The water right is in the nature of an easement in gross, which ac-
eording to circumsiances, may or may not be an easement annexed or at-
tached 1o certain land as an appurtenant thereto: Smith v. Denniff, 24 Mont.
20, 24, 60 Pac. 398 (19%00); Maclay v. Misgonla Irr. Dist., 90 Mont. 344, 353, 3
Pac. (2d) 288 (1831).

177 Smith v. Denniff, 24 Mont. 20, 28-28, 80 Pac. 388 (1900). This decision
wag rendered on rehearing, the holding of the supreme court on the original
hearing being reversed. The court had held on the original hearing that the
water right, having been appropriated for the express purpose of irrigating
this railroad land, and having been actually used continuously and being nec-
essary 1o the cultivation and enjoyment thereof, was an appurienance to the
land; and that none but the cwner of the land might convey or sell the ap-
purtenance: Smith v. Denniff, 23 Mont. 65, 6768, 57 Pac. 557 (1889},
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upon which a water right acquired by appropriation made on the public
domain is used or intended to be used in no wise affects the appropriator’s
title to the water right, for such an appropriator may have a bona fide in-
tention to use the water beneficially on lands or possessions of someone else.
Tt was stated (at 24 Mont. 29) that title to the water right and ditch there-
fore vesled in the appropriator, which precluded the possibility of their
passing to the railroad company, the owner of the land, as appurtenances 1o
the land, without a conveyance in writing.

Claims that water rights had become appurtenant to certain lands or
other properties have been denied under various other circumstances. In one
case the court said that:17®

In order that anything should become appurtenant to land, such
thing must be acquired by the owner of the land, or the person contesting
such ownership must so have conducted himself in relation thereto as
to be estopped from so contesting. * * #

In other cases, where water was used on land not owned by the appropriator,
and there was no showing of any intention on his part to make the water
right appurtenant to the land, appurtenance was held not to have resulted.}??
Likewise, jt has been held that a water right used on rented land does not
hecome appurtenant to that land in the absence of an intention on the part
of the holder of the water righ! to make it so appurtenant.'®®

It thus appears that the question as to whether a water right is appur-
tenant to the land on which the water is used is a question of fact.*s* And
the supreme court has held that one who asserts thai a water right and
ditch are appurtenant to certain lands has the burden of proving that they
are appurtenances.!®?

178 Leggat v. Carroll, 30 Monti. 384, 387, 76 Pac. 805 (1904).

179 In Bullerdick v. Hermsmeyer, 32 Mont. 541, 553, 81 Pac. 334 (1808},
the appropriator used water on lands owned by his wife as well as on his
own lands. The court said: “This use by him upon the lands of Mrs. Foster
did not necessarily make the waters, or any part of them, appurtenant there-
to. He had the title to the use of the water, and it was appurtenant to the
lands owned by him; she had title to the lands, and there is nothing in the
record io indicate an intention on the part of Foster to make these waters, or
any portion of them, appurienant to his wife’s lands.” In Pew v. Johnson, 35
Mont. 173, 180, 88 Pac. 770 {1807), the court held that where a landowner
used on his land certain water by permission of the adjoining landowner,
such use of the water could not and did not make it appurtenant to the land
of the first landowner.

180 Hays v. Buzard, 31 Mont. 74, 82, 77 Pac. 423 (1904). The court stated
that if the water right should become by operation of law appurtenant to the
rented land in the absence of an intention on the part of the appropriator,
“then by using a water right upon ieased lands the owner would incur the
risk of losing it. The right was criginally acguired upon the public domain.
If the title to the land in neo wise affects the title to the water right, the fact
that it has been used at this or that place, or upon particular land, will not
of rtself determine its character as an appurienance.”

181 Yellowstone Valley Co. v. Associated Mortgage Investors, Inc., 88 Mont.
73, 84, 280 Pac. 253 (1930).

182 Simith v. Denniff, 24 Mont. 20, 29, 60 Pac. 398 (1800).
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Separability from land to which initially eppurtenant~—N has been held
i numerous cases that “A water right is not an inseparable appurtenance
to land in Montana.”'8% As shown below, a water right may be conveved
independently of the land to which it i= appurtenant, or may be reserved
from a conveyance of such land,

Conveyance of title

The appropriative right is subiect to conveyance. In fact. in a case in
which cerlain parties who owned water rights and placer-mining lands
sovenanled among themselves that none of them should sell his interest in
the water rights or make any compromise or setilement with anvone attempt-
ing to obiain possession of them. excep: with the written comsent of all the
others. the supreme court held that such a contract was against public
policy. 88

Appurtenant water right passes with conveyance of land.—It iz the rule
thal appurtenances of land pass by a deed for the land without being spe-
vially mentioned;*®® and so a water right that is necessary te the cultivation.
use. and enjoyment of land is an appurtenance of the land and passes in a
deed 10 the land even without the use of the word “appurienances,” just as
certainly as if it had been described in express lerms in the deed itself.1#¢
It is said in other cases that the appurtenant water right passes without
mention of the right.87

The intention of the parties in conveying a waier right (or any other
property}, so far as the same has been lawfully expressed, must control
the courts in a construction of the instrument by which the property is con-
yeyed. 198 In the absence of language indicating a different intention en the

183 Kofoed v. Bray, 69 Mont. 78, 84, 220 Pac. 532 {1923). See also Sweet-
lgnd v, Olsen, 11 Mont. 27, 29, 27 Pac. 339 (1891); Lensing v. Day & Hansen
Seeurity Co., 87 Mont. 382, 384, 215 Pac. 999 (1923); Hogan v. Thrasher, 72
Mont, 318, 332, 233 Pac. 807 (18925); Yellowstone Valley Co. v. Associated
Mortgage Investors, Inc., 88 Mont. 73, 84, 280 Pac. 255 (1930); Macley v. Mis-
soula Ivr. Dist.,, 90 Mont. 344, 353, 3 Pac. (2d) 286 (1931); Brennan v. Jonres,
Hi} Mont. 550, 567, 85 Pac. (2d) 6897 (1938); Osnes Livestock Co. v. Warren,
11 Mont, 284, 203-284, 62 Pac, (24) 206 (1836).

184 Ford v. Gregson, 7T Mont. 89, 83-84, 98, 14 Pac. 650 (1887). The court
stated that If any one of these parties, or his legal representative, should re-
fuse to give his consent in writing, it would tie up the sale of the water rights
of the others forever. Such contract, said the court, “is certainly against pub-
iie policy. And especially is this case in a country like this, in which water is
necessary for so many industrial pursuits.”

185 Hogan v. Thrasher, 72 Mont. 318, 332, 233 Pac. 607 (1925)}.

e Tycker v. Jones, 8 Mont. 225, 231-232, 19 Pac. 571 (1888). As to what
passes with a conveyance of a ditch, see Donnell v. Humphreys, 1 Mont. 518,
BRO-530 (1872).

187 Yellowstone Valiey Co. v. Associated Mortgage Investors, Inec., 88
Mont. 73, 84, 290 Pac. 2556 (1930); Maclay v. Missoula Irr. Dist., 80 Mont. 344,
353, 3 Pac. (24) 286 (1931). )

188 Lensing v. Day & Hansen Security Co., 87 Mond. 382, 384, 215 Pac. 898
{1923).
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part of the grantor, eversthing essential to the heneficial use and enjoyment
of the property conveved is to be considered as passing by the convey-
ance.’#® When the deed conveying title to Jand does not specify the particular
appurtenant water right alleged 10 have heen conveyed with the land, or to
what extent the use of water was appurtenant to it, extrinsic evidence must
be resorted to in order to establish the fact.’®°

Conveyance of land with appurtenances—A conveyance of land “with
appurtenances” operates without any further express grant of a water right
to convey to the grantee a water right appropriated, owned. and used by the
grantor and necessary for the proper irrigation of the land granted,'?!
Where a water right intended to be conveved with land is stated in the deed
in express terms, the grantee takes that only which is expressly conveyed and
does not take any additional water rights by implication.’??

Reservaiion of water right in conveyance of land.—A water right may be
reserved from a grant of land to which the right is appurtenant.'*® But in a
convevance of land an appurtenant water right passes with the land unless
expressly reserved.!®4

Conveyance of water right apart from land-—A water right may be
disposed of either in connection with or separate and apart from the Jand on
which the water is used.’?s The fact that the water right is appurtenant to
the land does not alter the principle, for, said the supreme court:1%¢

189 Vellowstone Valley Co. v. Associated Mortgage Investors, Inc., B8
Mont. 73, 84, 280 Pac. 255 (1930).

190 Bullerdick v. Hermsmeyer, 32 Mont. 541, 550, 81 Pac. 334 {1805).

191 Tycker v. Jones, 8 Mont, 225, 2314232, 19 Pac. 571 (1888); Sweetland
v. Olsen, 11 Mont. 27, 28, 27 Pac, 33§ (1891); Beatty v. Murray Placer Min. Co.,
15 Mont, 314, 316, 39 Pac. 82 (1895); Slean v. Glancy, 19 Mont, 70, 76, 47 Pac.
834 (1897). In Osnes Livestock Co. v. Warren, 103 Mont. 284, 303-304, 62 Pac.
{2d) 206 (1936), a desert land entryman, by quitclaim deed on July 17, 1897,
conveyed the desert land entry together with all appurienances to a certain
party, and on August 23, 1897, gave the same grantee a quitelaim deed pur-
porting to convey the water right only. In response to an argument that by
the second convevance the waler right was severed from the land, the court
held that the first conveyance of the desert land entry, including the appur-
tenances, conveyed any water rights theretofore enjoyed by the grantor, and
that the faet that a subsequent deed was executed could add nothing to the
conveyance theretofore made. As fo claims of conveyance of water rights
held fo be not appurtenant to the lands conveyed, see Hoys v. Buzard, 31
Mont. 74, ‘77, 82, TT Pac. 423 (1904); Bullerdick v. Hermsmeyer, 32 Mont. 541,
553, 81 Pac. 334 (1905).

w2 Kofoed v. Bray, 6% Mont. 78, 84, 220 Pac. 532 (1823).

193 Kofoed v. Bray, 6% Mont. 78, 84, 220 Pac. 532 (1823); McClay v. Mis-
soula Irr. Dist., 90 Mont. 344, 353, 3 Pac. (24) 286 (1831).

194 Sweetland v. Olsen, 11 Mont. 27, 26, 27 Pac. 338 (1881); Lensing v.
Day & Hansen Security Co., 67 Mont. 382, 384, 215 Pac. 055 (1823): Kofoed v.
Bray, 69 Mont. 78, 84, 220 Pac. 532 (1823); Hogan v. Thrasher, 72 Mont. 318,
332, 233 Pac. 607 (1925); Yellowstone Valley Co. v. Associated Morigage In-
vestors, Inc. 88 Mont. 73, 84, 290 Pac, 255 (18380); Macley v. Missoula Irr. Dist.,
40 Mont. 344, 353, 3 Pac. (24) 288 (1931).

195 Smith v, Denniff, 24 Mont. 20, 29, 30-31, 80 Pac. 298 (1900); Lensing v.
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The owner of land with an appurtenant water right may, by appropriate
conveyvance, convey the land 1o one person and the water Ttight to
another. * % *#

Once a waler right Is acquired for the use of water on land to which the
Lolder of the water right does not have title, the owner of the water right
vannotl be deprived thereof by a conveyance of the land by the landowner.?®?

Waier right not enlarged by conveyance—The appropriative right is not
rularged by conveyance to another, for the grantor can convey only the use
1o which he has title.®® One who purchases a water right independently of
the fand to which it was theretofore appurienant. said the court, does not
thereby enlarge or extend the right; and one who so purchases such a right
1= entitled to do enly those things that the original owner of the water right
might have done.9?

Formalities of conveyance

Unacknowledged and wnrecorded transfers~In a case decided in
95,290 a contract for the transfer upsiream of prior appropriative rights
in exchange for water brought from another stream had been signed, but not
seknowledged or recorded. This instrument was held good as a conveyance
Letween the parties to the contract, and not void as against upstream junior
appropriators who would have benefited by a declaration that the prior
vights had been abandoned by reason of an atiempt to transfer them by an
unyecorded convevance, In reaching this conclusion the court questioned and
Weld not applicable the doctrine of the early case of Barkley v. Tieleke *®!

Doy & Hansen Security Co., 67 Mont. 382, 384, 215 Pae. 999 (1923); Kofoed v.
Hray, 69 Mont. 78, 84, 220 Pac. 532 (1823); Maclay v. Missoulg Irr. Dist., 80
Mont. 344, 358, 3 Pac. (2d) 286 (1831); Brennan v. Jones, 101 Mont. 550, 587,
55 Pac, (2d) 697 (1938); Sherlock v. Gregves, 106 Mont. 206, 217-218, 76 Pac.
{2d) 87 (1938).

19 Yellowstone Valley Co. v. Associgted Mortgage Investors, Inc., 88
Maont. 73, 84, 200 Pac. 255 (1930}.

w7 St Onge v. Blakely, 76 Mont. I, 18, 245 Pac. 532 (1926).

198 Middle Creek Difch Co. v. Henry, 15 Mont. 558, 573, 39 Pac. 1054
{1885).

199 Brennan v. Jones, 101 Mont. 550, 567, 55 Pac. (2d) 697 (1936); Osnes
Livestock Co. v. Warren, 103 Mont. 284, 293, 62 Pac. (2d4) 208 (1936); Macloy
v. Missoula Irr. Dist., 90 Mont. 344, 353-354, 3 Pac. {24) 286 {1931).

100 Middle Creek Ditch Co. v. Henry, 15 Mont. 558, 572-581, 39 Pac. 1054
i1885). The upstream junior appropriators had eclaimed that the lower ap-
propriators had abandoned their righis because of the coniract and that the
purporied graniee who was to provide water in exchange had acguired none
of such rights by any pretended purchase. The court held that a statute de-
viaring that a eonveyance of real estate not recorded should be deemed void
as against a subsequent purchaser of the same real estate whose conveyance
was first duly recorded was not applicable, because an appropriator of water
subsequent to a conveyance of the use of the same water by an owner thereof
to his grantee was not “such a buyer of the same real estate” as contemplated
by the statute, He “does not buy at all. He appropriates under certain rules
of statute and decision, and thus obtains title”

201 Barkley v. Tieleke, 2 Mont. 59, 62-65 (1874). In this case the appropria-
tor of water through two ditches conveved the ditches by unsealed and un-
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frequently cited as holding that an attempt to transfer an appropriative
right by an imperfect conveyance operales as an abandonment of the
right.2°2 In the instant case the court emphasized that there had been no
abandonment by the prior appropriators of their rights: they had conveyed,
“hy an instrument in writing sufficient for the purpose. the use of the water
for a valuable consideration.” This was not evidence that the parties in-
tended 1o abandon the use of the water that they had appropriated. On the
contrary, in making the conveyance in question, “Their acts indicated pre-
cisely the conirary intention.”

Oral convevances by settlers on the public domain~In 1897, in Me-
donald ~. Lannen. the supreme court specifically repudiated—with respect.
at least, to appropriations made by settlers on unsurveved public lands of
the United States—the principle that abandonment follows as a necessary
vesult of a verbal transfer of an appropriative right.2°® The court stated

acknowledged paper writings to certain persons, who conveyed them in like
manner to plaintiff’s grantors, whe took possession prior %0 the appropriation
and construction of ihe defendants’ ditch. Afier the construction of defend-
ants’ ditch, those to whom the original ditches had been conveyed by mere
paper writings, conveyed the ditches to plaintiff by deeds in legal form. The
court said: “The convevance or transfers of the property io plaintiff’s grant-
ors alone was not sufficient under our statute to convey the property to them;
but the attempt s0 to do by imperfect conveyances, if it did not vperate as an
absolute or equitable conveyence, clearly operated as a surrender or an
abandonment of their right, title and interest acquired by appropriation,® *
* = # If the conveyances io plaintifi’s grantors did not in fact transfer
such an interest as entitled them to all the rights of their grantors, then the
right was abandoned, and the possession thereof faken by plaintiff's grantors
was as much an original appropriation of the waters of Indian creek as if
they had originally constructed the firzt ditches to divert the same.” But this
transfer to plaintiff’s grantors and their taking of possession antedated the
eonstruction of defendants’ ditch and defendants’ appropriation therethrough.
The court expressed its conviction that the defendants, when they located and
constructed their diteh, did so with reference to and with full knowledge of
the prior rights of the ditches of plaintiff’s grantors: and held that the pos-
session of the earlier ditehes vested in the plaintiff such an eguitable interest
as enabled him io maintain the present action for an injunction against inter-
ference by defendanis with his pOossession.

202 The Montana Supreme Court itself said later, in McDonald v. Lannen,
10 Mont. 78, 84, 47 Pac. 648 (1897), with regpect to Barkley v, Tieleke: “The
language of the territorial court in that case was, substantially, that where
sn appropriator of a water right iransfers it by an imperfeet or verbal con-
vevance he thereby abandons it, and his {ransferee in possession is fo be-
regarded, not as a successor in interest, but only as an appropriator by re-
capture, and iherefore as debarred from availing himself of the date of his
predecessor’s appropriation.”

203 McDonald v, Lannen, 19 Mont. 78, 83-86, 47 Pac. 648 {1897}, It was
stated that Barkley v. Tieleke had been decided with reference {0 mining
water rights and ditches considered by themselves, rather than with reference
to the mining claims to which they were appurtenant, and that whether or
not the court in that case meant to establish a precedent to be applied to agri-
euttural water rights was extremely doubtful. The court said, at 19 Mont, 86:
smifferent rules apply to the acguisition of title to mining claims from those
applicable to agricultural. The right to the possession of & mining claim
comes only frem a valid location which is a grant.” In Featherman v. Het-
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that squatlers or settlers on unsurveyed public lands never had been regarded
as trespassers, and that it never had been held in Montana that a squatter
vould not transfer the possession of his claim and the improvements thereon
verbally. On the contrary, said the court. he unquestionably could make
sach transfer, the transferee whom he put in possession becoming his sue
cessor in interest, To hold that this is true of a real estate claim and not
irue of a water right incidental and appurtenant thereto “is wholly unrea-
sonable.” As to the abandonment theory, of which the court now strongly
disapproved,?® it was said that by transferring his possession of land and
waler right, a settler certainly abandons any iniention he may have had of
nbiaining patent to the land, but that “a mere failure to execule a deed in
no wise justifies the inference that he intends to throw away his henest
buver's rights as well as his own.” It was concluded that one who takes
possession of a settler’s claim and appurtenant water right under verbal
irunsfer is the successor in interest of the original appropriator; that he
dues not take title 1o the water right by recapture, hut can avail himself of
his predecessor’s priority.

The water rights under discussion in MeDenald v. Lannen had been
acipiired on unsurveved public lands of the United States. It was contended
in a case decided later in the same vear that the doctrine of that case was
rontrolling only where there had heen a verbal sale of improvements and
waler rights on unsurveyed ground.?0% The court held that there was no
reason for any such distinction. and that the holding in McDonald v. Lannen
was equally applicable to claims of rights initiated by occupancy and by
filing on surveyed lands.

The rule applies to mining claims and appurienant water rights, as weil
#s 1o possessory rights and improvements upon agricultural lands,29¢

nessy, 42 Mont. 533, 540, 113 Pac. 751 (1811), the court referred to these ex-
pressions and said: “But we cannot see any substantial reason for the distince-
tion.”

204 The statement is made, at 19 Monl. 85-86: “We cannot comprehend
the logie of the language in Barkley v. Tieleke, which is claimed generally to
hold, if it does, and the decision of the supreme court of California, rendered
in 1872 (see Smith v, OHara, 43 Cal. 373), which does hold, that an ap-
priator of a water right by verbal transfer abandons it, and therefore divesis
his transferee, t0 whom he has honestly intended to surrender the property,
of all rights of priority he himself acquired therein. The error seems to lie
in the failure to properly distinguish in this connection the true sense of the
word ‘abandon.’” .

205 Wood v. Lowney, 20 Mont. 273, 277-278, 50 Pac. 784 (1807},

206 Featherman v. Hennessy, 42 Mont. 535, 538-540, 113 Pac. 751 (1811).
Contention had been made that conveyances of placer claims and water rights
were void and within the statute of frauds because made crally, not in writ-
ing, The court held that the contesting party was a stranger fo the convey-
unces and had not sinee been brought into privity with any of the parties
thereto, and being a stranger, he could not be heard to object to them. “It is
irue that in MeDonald v. Lannen, supra, this court used expressions which
would indicate that a different rule applies to mining claims and appurtenant
rights from that which applies to mere possessory rights and improvements
upon agricultural lands not held by formal eniry. But we cannot see any
substantial reason for the distinction.”
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The rule applies likewise regardiess of whether the transfer by the
cettler is made for a consideration or without consideration.?®” It seems to
be well settled that the following rule applies in Montana:2°8

Agreements respecting improvements erected by the vendor upon
public lands in which he has no permanent interest are not within the
statute of frauds (27 €. J. 197, and cases cited); and this court is com-
mitted to the doetrine that a settler upon public lands of the United
States may convey his right therein, with water rights thereto appurte-
nant. oraily and with or without consideration, to one who ihereupon

takes immediate possession thereof, * * 7

Privity between claimant and original appropriator

One who claims title lo a water right initiated by another must show
privity of estate with the latter in order to avail himself of the original
priority, otherwise he cannot “tack” his own title onto that of his prede-
cessor. The Montana Supreme Court has held consistently to the principle
that;20°?

The mere possession by cne person of a water right originated by another

does not show such privity. In order to make good his claim to the right

as of the date at which it was initiated, the possessor must show some
contraciual relation between himsel? and the original appropriator, or
privity with him under the laws of succession. Otherwise the initiation of
the right will be fixed as of the date at which possession was taken.* * ¥

The faet that the present holder of the right repaired and uses the ditches
of the original appropriator does not alter the principle.?!®

Mertgage

The assignee of the mortgagee of & water right used in connection with
land not owned by the mortgagor—who had done nothing to make the
water righ! appurtenant to the land—was held entitled to the appropriative
right notwithstanding 2 claim by the possessor of the land that the water
right had become by operation of law appurtenant to that land.?" On the
other hand, if a water right is appurtenant to land, a morigage of the land
with the appurienances covers the incorporeal hereditaments annexed to
the realty, and also such physical property, or rights to or in connection

207 S§t. Onge v. Blukely, 78 Mont. 1, 14, 245 Pac. 532 (1826).

208 Geary v. Harper, 92 Mont. 242, 248, 12 Pac. {2d) 276 (1932). See also
Gilerest v. Bowen, 85 Mont. 44, 48, 52, 24 Pac. (2d) 141 (1833); Wills v. Morris,
100 Mont. 514, 531-532, 50 Pac. (2d) 862 (1933); Connolly v. Harrel, 102 Mont.
205, 300, 57 Pac. (2d) 781 (1938); Cook v. Hudson, 118 Moni. 263, 278, 103
Pac. (2¢) 137 (1940).

209 Kenck v. Deegan, 45 Ment. 245, 249, 122 Pac. 746 (1912). See St. Onge
v. Blakely, 76 Mont. 1, 19, 245 Pac, 532 (1026); Gilcrest v. Bowen, 95 Mont.
44, 56, 24 Pac. (24) 141 (1933); Osnes Livestock Co. v. Warren, 103 Mont.
284, 290, 62 Pac. (2d) 206 (1936). See alsc the effect of the transactions in
Federal Land Bank v. Morris, 112 Mont. 445, 448-450, 116 Pac. (2d) 1007
(19413.

210 Head v. Hale, 38 Mont. 302, 308, 100 Pac. 222 (1809).

211 §mith v. Denniff, 24 Mont. 20, 28~31, 60 Pac. 398 (1900).
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with it, as are used with and for the benefit of the land and are reasonably
newessary for ils proper enjoyment,2??

Dedication

Une of the essential elements of a dedication of the use of water 1o the
public is an offer on the part of the owner of the property evincing his in-
tention to dedicate,?’s

Relation to ditch right

Separable ownerships of ditch and water right~—Water rights and ditch
rights are separable, and prool of ownership in a ditch does not establish
any right to the use of the water running therein.2'4 And so an award of a
right 1o the use of the waters of a stream does not resirict the diversion
through any particular diversion channel, although the name of the ditch or
vhannel used is frequently included in order to identify the particular right
awarded. The supreme court has stated in another case that:?13

We have held repealedly that water rights apd ditch rights are
separate and distinct property rights. One may own a water right with-
out a ditch right, or a ditch right without a water right. * * % It is
elsewhere held that the revocation of a license to build a ditch does no
necessarily affect the rights to the water carried by the ditch. * * *

22 Yellowstone Valley Co. v. Associated Mortgage Investors, Inc,, 88
Mont. 78, B2, 280 Pac. 255 (1830). In this case plaintiff had mortgaged his
land, together with water rights, and assigned o the morigagee stock certifi-
eates in a mutual irrigation company. The morigage was foreclosed and the
properties were bid in at sheriff's sale. The sheriff's deed deseribed the lands,
but did not mention the appurtenances or the water, water rights, or shares of
siock. Plaintiff commenced this action to recover ithe shares of stock. It was
held that the mortigage was a first lien on the land and also on the appurte-
nant water rights represented by the shares of stock. By reason of the fore-
viosure, the plaintiff had no right, title, or interest in either the iand or the
water stock.

3 Sherlock v, Greoves, 106 Mont. 208, 212-213, 217, 76 Pac. (2d) &7
(1938). Plaintiffs, as owners of rights to the use of waters of Crow Creek,
brought this action to enjoin the residents of & town from diverting or using
water diverted from the creek in alleged violation of the rights of plaintiffs.
For many years the residents of the town, with the consent of the owners of
ihe ditches thai passed near the town, diverted water from the ditches for the
irrigation of lawns and gardens and for domestie use. Later water for the
town was obtained from a certain ditch for which the users in the fown paid
either in services or money to the owners of the diteh, who likewige owned
certain water righis in Crow Creek. The court held that as against these
plaintiffs, there was no common-law dedication.

214 Missoula Light & Water Co. v. Hughes, 108 Mont. 355, 3684-385, 77 Pac.
(2d) 1041 (1938).

a8 Connolly v. Harrel, 102 Monti. 285, 300-301, 57 Pac. {28) 781 (1936).
See McDonnell v. Huffine, 44 Mont, 411, 422 422 12G Pac, 782 (1812); Maclay
v. Missoula Irr. Dist., 90 Mont, 344, 355, 3 Pac. (2d) 286 (1931). Compare the
ecarly case of Donnell v. Humphreys, 1 Mont. 518, §29-530 (1872), in which the
court stated that “he who grants a thing is supposed to, and does grant that
without which the grant is worthless, and he who grants a ditch is supposed
to grant not only the excavated channel, but also his rights fo the water by
which it is supplied and made valuable.”
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Effect of abandonment of ditch or water right.—The sapreme court ha
said that “so far distinet are the waler rights and ditch rights that the aban
donment of one does not necessarily imply an abandonment of the other.”2!

Elements of the Right
Priority of right

First in time. first in right-—It is provided by statute that “As between
appropriators the one first in time is first in right.”'7 This maxim, other
wise expressed as “‘priority of appropriation confers superiority of right,
applies without reference to the character of the use made or to be made
of the water, whether such use be “natural” or “artificial.”2'¢ It also ap-
plies equally to rights to the use of running water of streams and to rights
to the “storage and use of flood or waste water.”219

Date of priorizy —The determination of the date of priority of an appro-
priative right, and the effect of the doctrine of relation upon such determin-
ation, are discussed under the title “Completion of appropriation—Doc-
trine of relation,” above,

~The possessor of an appropriative right originated by anether must
show some contractual relation or privity with him 1o be entitled to succeed
to the original date of priority. Otherwise he takes only by recapture, with
the effect of a new appropriation with priority as of the time of such taking.
See “Privity hetween claimant and original appropriator,” above. See also
the discussion of “Formalities of conveyance” in relation to succession to
the original date of priority.

Measure of the right

Holders of appropriative rights may claim that the quantities of water
to which their rights relate shall flow down the stream to the headgates of
theiv ditches, and “are entitled to nothing more.”220

The quantity of water to which the right relates, and to which the holder
is entitled in preference 1o subsequent appropriators, is determined not only
by the capacity of the ditch (which is simply one of the limiting factors),
but by the time when the appropriator dug his ditch, his diligence in apply-
ing the water lo a beneficial use, the extent of the use made by him, his
needs, and the circumstances surrounding all these acts,22!

218 MeDonnell v. Huffine, 44 Mont. 411, 423, 120 Pac. 792 (1912).
217 Mont. Rev. Codes 1947, sec. 89-807.

212 Mettler v. Ames Realty Co., 61 Mont. 152, 1569-160, 168, 201 Pac. 702
(1821}; Meine v. Ferris, 126 Mont,. 210, 216, 247 Pac. (2d) 195, 198 (1952).

219 Federal Land Bank v. Morris, 112 Mont. 445, 456, 116 Pac. (2d) 1007
{1841).

220 Kelly v. Granite Bi-Metgllic Consolidated Min. Co., 41 Mont. 1, 12,
108 Pac. 785 (1910).

221 Smith v. Duff, 3% Mont. 382, 389, 102 Pac. 984 (1908).
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The appropriative right is “a right with certain restrictions and limita-
lions,”#22 The water must be used “with some regard for the rights of the
public,” and not in a way that would result “in such a monopely as to work
disastrous consequences to the people of the state.” And the United States
Supreme Court has said that the right must be exercised “within reasonable
himits,” that is, with reference to the general condition of the country and
the necessities of the people, “and not so as to * * * vest an absolute
monopoly in a single individual,”#23

Capacity of ditch u limiting jactor.—Attention has been called to the
fnct that in the early days of irrigation in the Territory and State, extrava-
zant quantiiies of water were awarded the litigants by the courts, and
that:#24

In instances more water was awarded than some of the ditches of the

litigants ever would carry: in others much greater gquantities of water

than the litigants ever did or eould use beneficially. In some cases the
courts were not to blame. The litigants tried to get all they could., * * *

The supreme court originally adopted the rule of djtch capacity as the
measure of the appropriative right, having stated in the first reported water-
right case that the measure of the right in litigation would be the amount of
water that the ditch would convey from the creek without running over iis
banks.?2* However, in 1891 a case was decided in which recognition was
given also to the quantity of water needed by the appropriator for the uses
for which it had been appropriated, that gualification having been included
in an instruction to the jury.?2¢ And in a number of subsequent decisions,
both the needs of the appropriator and the facilities for diverting and con-
veving water to the place of use have been considered in arriving at the
measure of the appropriative right.227

222 Fitzpatrick v, Montgomery, 20 Mont. 181, 186-187, 50 Pac. 416 (1897).
223 Basey v. Gallagher, 87 U. S. 670, 883 (1875).

228 Allen v. Petrick, 69 Mont. 373, 378, 222 Pac. 451 (1924).

225 Caruthers v. Pemberton, 1 Mont. 111, 117 {18863,

226 Carron v. Wood, 10 Mont. 500, 504, 26 Pac. 388 (1891). The instruction
to the jury was: “The extent of the appropriation of water is determined by
ihe capacity of his head-gate and ditches, and the quantity of water regquired
by the appropriator for the uses for which it may be appropriated.” The con-
troversy was over the reference to headgate, the contention being that the
test was what the ditch would carry. The supreme court held that the state~
ment that the capacity of headgate and ditches must be considered in determ-
ining the quantity to which the sppropriator was entitled was free from error.

See the discussion in McDonald v. Lannen, 18 Mont. 78, 82-83, 47 Pac.
448 (1897), concerning the relation of ditch capacity to the exfent of the ap-
propriative right, and the disapproval in Smith v. Duff, 39 Mont, 382, 388-390,
102 Pac. 984 (1908), of the implication of the statement in McDonald v. Lannen
and the view of the later court as to a proper limitation upon the statement.

227 See Sayre v. Johnson, 33 Mont. 15, 18-18, 81 Pac. 389 (1905); Gilcrest
v. Bowen, 95 Mont. 44, 56, 24 Pac. {(24) 141 (1933); Galohan v. Lewis, 105
Mont. 294, 297-298, 72 Pac. (24) 1818 (1937); Quigley v. McIntosh, 110 Mont.
4835, 505-508, 103 Pac. (2d) 1087 (1948},
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The eurrent rule has been stated as follows:#28

The appropriator’s need and facilities, if equal, measure the extent
of his appropriation. ®* * * If his needs exceed the capacity of his
means of diversion, then the capacity of ditch, etc., measures the exient
of his right. * * * If the capacity of his ditch exceeds his needs,
then his needs measure the limit of his apprepriation. * ¥ ¥

This rule has been restated in a number of decisions and appears to be
well settled in Montana.z2® Obviously, one cannot make beneficial use of
any quantity of water in excess of the capacily of his ditch: and so, as the
right is limited by the extent of beneficial use (existing or contemplated),
the appropriator cannot acquire a right 10 more water than his ditch will
carry.*3®

Needs of appropriator—-In determining the needs of the appropriator
for water—one of the criteria by which the extent of his right is to be meas-
ured28!—the court will consider, among other things, the topography and
character of the land.?3?

Entire flow of stream.~—The doctrine of appropriation sanctions the
right of an appropriator to the use of all the walers of a stream, to the ex-
clusion of all junior claimants, jf the eniire flow of the stream is within the
limits of his particular appropriative right as measured by the standards

225 Bailey v. Tintinger, 45 Mont. 154, 178, 122 Pac. 575 (1$12). The court
stated also, at 45 Mont. 163, that the appropriator’s right was not to be lim-~
- ited by the capacity of his canal while out of repair, unless that condition
had exisied for such length of time as to indicate an intention to claim ne
more water than the canal in that condition would carry.

229 In Conrow v. Huffine, 48 Mont. 437, 444, 138 Pac. 1004 (1814}, the
court stated: “After the use hasg been installed, however, if the capacity of
the diteh exceeds the amount required for reasonable use, the necessity for
the use, and not the size of the ditch, is the measure of the exteni of the
right. * % * 'The tendency of recent decisions of the courts in the arid
states is to disregard entirely the capacity of the diteh and regard the actual
heneficial use, instalied within a reasonable time after the appropriation has
been made, as the test of the extent of the right.,”

See also Mettler v. Ames Realty Co., 61 Mont. 52, 159, 201 Pac. 702
(1921} : Wheat v. Cameron, 64 Mont. 494, 501-502, 210 Pac, 761 (1822); Jacobs
v. Harlowton, 66 Mont. 312, 320, 213 Pac. 244 (1923); O’Shea v. Doty, 68 Mont.
216, 320, 218 Pac. 658 (1923); Tucker v. Missoula Light & Ry. Co., 77 Mont, 81.
101, 250 Pac. 11 (1926); Peck v. Simon, 101 Mont. 12, 21, 52 Pac. (24) 164
{1935).

230 Wheat v. Cameron, 64 Mont. 484, 502, 210 Pac. 761 (19822); Galahan v
Leipis, 105 Mont. 264, 207-288, 72 Pac. (2d) 1018 (1937).

23t In Cook v. Hudson, 110 Mont. 263, 282-283, 103 Pac. (24} 137 (1940)
it is said: “It is a fundamentsl principle of water right iaw that a prior righ
may be exercised only to the extent of the necessities of the owner of suct
prior right * * *71In Toohey v. Campbell, 24 Mont. 13, 17, 60 Pac. 3%
{1900}: “He is restricted in the amount that he ean appropriate to the
guantity needed for such beneficial purposes.” In Dern v. Tanner, 60 Fed
{2d) 626, 628 (D. Mont., 1932): * % # % the right in water is Hmited
reasonabie necessity and use, and none for waste.”

231 Kleinschmidt v. Greiser, 14 Mont. 484, 496, 37 Pac. 5 (18%4); Irion v
Hyde, 107 Mont. 84, 95-86, 81 Pac. {24) 353 (1938).
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revognized by the supreme court.238 When the quantity of water 1o which
the first appropriator of the water of a stream is entitled has been deter-
mined with reference to his needs and facilities for handling the water, the
mensure of his right to divert the water is made to depend, not upon the av-
erage quantity of water flowing in the stream, but upon the greatest
suantity 234

Beneficial use——~The appropriation of water must be for some useful or
beneficial purpose.??s Consequently, the appropriative right is measured
not only by the needs of the appropriator for water with which to frrigate
e land for which he acquived the right, or to acvomplish some other pur-
pose of use of water, but also by the beneficial use that he actually made
iwithin a reasonable time), which may have been less than his needs, That
is, the right is limited to the quantity of water actuaily applied by the ap-
prapriator in consummating the useful or beneficial purpose for which the
appropriation was made.?3¢ This limitation te beneficial use, in determin-
ing the extent of an appropriation, exists regardless of any attempt to ap-
gropriate a greater quantity of water.2®?

The importance of the limitation of the appropriative right to beneficial
use: has been thus stressed by the supreme court:?3®
if comparison between the principles regulating the appropriation and

use of water is permissible it may be said that the principle of beneficial
use is the one of paramoun{ importance.

1f, after the appropriation is made, conditions change and the necessity
for the original beneficial use diminishes, then to the extent of the lessened
necessity the appropriater no longer has the use for that additional quantity
of water and the change inures to the benefit of subsequent appropriators
liaving need for it.23¢

233 Mettler v. Ames Realty Co., 61 Mont. 152, 159, 201 Pac. 702 (1921);
Wallaee v. Goldberg, 72 Mont. 234, 244, 231 Pac. 56 (1925); Meine v. Ferris,
126 Mont. 210, 216, 247 Pac, (2d) 195, 198 (1952); Marks v. Hilger, 262 Fed.
302, 304 (Hth Cir, 1920).

234 Sgyre v. Johnson, 33 Moni. 15, 18-19, 81 Pac. 389 (1805). The court
said: "“In other words, if the plaintiff had need for three hundred inches of
water, and his ditch would carry that amount, he was entitled to have his
nppropriation fixed at that amcunt. If that amount is ever in the stream dur-
ing the irrigation season, plaintiff will get it.” See ulso Wallace v. Weaver,
47 Mont. 437, 446, 133 Pac. 1088 (1913).

235 Mont. Rev. Codes 1047, sec. 89-802; Power v. Switzer, 21 Mont. 523,
520-530, 55 Pac. 32 (1888). ‘

236 See Allen v. Petrick, 6% Mont. 373, 376, 222 Pac. 451 (1924); Toohey v,
Campbell, 24 Mont. 13, 17-18, 80 Pac. 396 (1500); Conrow v. Huffine, 48 Mont.
437, 444, 138 Pac. 1094 (1814}; Galohen v. Lewis, 105 Mont. 284, 288, 72 Pac.
{2d)y 1018 (1937).

237 Jacobs v. Harlowton, 66 Mont. 312, 318, 213 Pac. 244 (1923); O'Shea v.
poty, 68 Mont. 316, 320, 218 Pac. 658 (1923). In Power v. Swilzer, 21 Mont.
523 520, 55 Pac. 32 (1898), it is said: “But the mere diversion of a quantity of
water from a stream is not a legal appropriation of it.”

138 Allen v. Petrick, 69 Mont. 373, 377, 222 Pac. 451 (1924},

23% Conrow v. Huffine, 48 Mont, 437, 444-445, 138 Pac. 1084 (1814); Huf-
fine v, Milter, 74 Mont. 50, 52, 237 Pac. 1103 {1925).
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Feonomical use~The court has added to the element of beneficial use
the further limitation of economy of use: but it is to be applied within
reasonable limits.249 That is 10 say, the objective of a determination of the
duty of water is the quantity necessary to irrigate not only economically,
but successfully, the tract of land to be irrigated. Emphasis should be placed
upon econemy of use, said the court, but not “to such an exient as lo
imperil success.”

Hence, in determining the guantity of water to be awarded to an appro-
priator, the system of irrigation in common use in the locality, if reasonable
and proper under existing conditions, is to be taken as a standard, even
though a more economical method might be adopted: for “an appropriator
cannot be compelled to divert according to the most scientific method
known.”24?

However, the appropriative right does not confer upon the holder the
privilege of letting the water run to waste.?*?

Prospective or contemplated beneficial use—The fact that the develop-
ment of an irrigation project may be gradual, if consistent with the circum-
stances, without impairment of the appropriative right or posiponement of
priority in favor of subsequent appropriators, has been indicated above
{see “Completion of appropriatien”). It appears to be well settled in Mon-
tanaz that, within certain limitations, ibe beneficial use which serves as a
measure of the appropriative right may be prospective or contemplated, as
well as immediate, if consummated with reasonable diligence.2? The rule
has been stated by the court without reference to the nonstatutory or statu-
tory method of acquiring the right, and has been applied to appropriations
made in both ways.

This principle, and its important limitations, have been expressed as
follows:244

It is not requisite that the use of water appropriated be made Im-
mediately to the full extent of the needs of the appropriator. If may be
prospective and contemplated, provided there is a present ownership or
possessory right io the lands upon which it is fo be applied, coupled with
a bong fide intention to use the water, and provided that the appropri-
ator proceeds with due diligence to apply the water fo his needs. * * *

240 Allen v. Petrick, €9 Mont. 373, 376, 380, 222 Pac. 451 (1924).

281 Worden v, Alexander, 108 Mont. 208, 215, 90 Pac. (2d) 160 (i939).

242 Atchison v. Peterson, 87 U. 8. 507, 514 (1874); Custer v. Missoula
Public Service Co., 81 Mont. 136, 145, § Pac. {2d) 131 (1931); Dern v. Tanner,
60 Fed. {24) 626, 628 (D. Mont., 1832},

243 Toohey v. Campbell, 2¢ Mont. 13, 17, 60 Pac. 306 (1800); Smith v.
Duff, 39 Mont. 382, 389, 102 Pac. 984 (1809); Bailey v. Tintinger, 45 Mont. 154,
175, 122 Pac. 575 (1812); Wheat v. Cameron, 64 Mont. 494, 501, 508, 210 Pac.
761 (1822); O’Shea v. Doty, 68 Mont. 316, 320, 218 Pac. 658 (1923); Warren v.
Senecal, 71 Mont. 210, 220, 228 Pac. 71 (1924); Gilcrest v. Bowen, 95 Mont. 44,
51, 24 Pac. (2d) 141 (1933); Quigley v. MeIntosh, 110 Mont. 495, 505-506, 103
Pac. (28) 1067 (1840). Contemplated storage: Donich v. Johnson, 77 Mont.
229, 259, 250 Pac. 963 {1826).

2as St. Onge v. Blakely, 76 Mont. 1, 23, 245 Pac. 532 (18926).
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the privilege, however, is not accorded “for mere futnre speculative profit
or aéiantage, without regard to existing or contemplated heneficial
Nnees, 288

Intention of appropriator—The iniention of the claimant of am appro-
priative right is an important facter in determining the validity of the
appropriation.®#¢ It bears directiv upon the determination of the quantity
of water to be awarded 1o the appropriater,®®” and upon the Iawful place
of use of the water.248

Of course the intention itself is not sufficient, and a mere declaration of
o claim unaccompanied by acts of possession is net an appropriation,?9?
Fo be effectnal as against other parties the intention “must be carried inlo
actual execution with all reasonable diligence, by some known and iangible
means, and al some designated point.”’25®

The supreme court stated in 1938 that:25?

The rights of the parties were not to be measured entirely by what
they claimed in their appropriation notices. They werg to be measured
and gauged by their beneficial use over a reasonable period of thme
after they initiated the appropriastions. * # #

The intention must be bona fide.?3? As stated by the supreme court:#s3

If our statute does not by express terms, it does by fair implication,
require that, al the time of taking the initial steps, the claimant must
have an inteniion fo apply the water to a useful or beneficial purpose.
# % % The law will not encourage anvone ic play the part of the dog
in the manger, and therefore the intention must be bona fide and not a
mere afterthought. * = =

When the beneficial use of the water covered by an appropriation is
nat immediate, but prospective or contemplated, the iniention of the party
heeomes of prime importance. because the privilege of making contemplated

245 Toghey v. Campbell, 24 Mont. 13, 17, 60 Pac. 336 {(1500).

%46 Power v. Switzer, 21 Mont. 523, 530, 55 Pac. 32 (1888); Toohey v.
Campbell, 24 Mont, 13, 17, 80 Pac. 386 (1800); Swith v. Duff, 39 Mont. 382,
auy, 102 P)’ac. 884 (1909). See Oscarson v. Norton, 39 Fed. {2d) 810, 613 (9th
Chr,, 1830,

47 Power v. Switzer, 21 Mont. 523, 530, 538 Pac. 32 (1898): Toohey v.
Cgrmpbell, 24 Mont, 13, 17, 60 Pae. 336 (1900).

248 Spokane Ranch & Water Co. v. Beqatty, 837 Mont. 342, 351, 96 Pac. 727,
¥ Puac. B3B8 (1508).

) 249 Miles v. Butte Electric & Power Co., 32 Mont. 56, 66, 68-69, 78 Pac.
B4n (1908); Sweetland v. Oleen, 11 Mont. 27, 31, 27 Pac. 339 (1891).

180 Columbig Min. Co. v. Holter, 1 Mont. 296, 308 {1871).

131 Irion v. Hyde, 107 Mont. 84, 95-96, 81 Pac. {2d) 353 (1938).

252 Smith v. Denniff, 24 Mond. 20, 29, 60 Pac. 398 (1900); Miles v. Butte
Eiectric & Power Co., 32 Mont. 56, $8-69, 78 Pac. 549 (1908); Wheat v. Cam-
ceron, 64 Mont. 494, 508, 210 Pac. 761 {1922); O°Shea v. Doty, 68 Moni. 318,
%%206;’)}8 Pac. 658 (1923) St. Onge v. Blakely, 76 Mont. 1, 23, 245 Pac. 532
{

83 Boiley v. Tintinger, 45 Mont. 154, 178, 122 Pac. 575 (1912).

51—



beneficial use of water is accorded enly so long as there is a bona fide
intention to make the contemplated use. It is therefore necessary to ascerlain
the clajmant’s inteni: and this is done from an examination of his acts and
the circumsiances surrounding his possession of the water, its actual or con-
templated use, and the purposes thereof.2s?

For example, the intent of one who appropriated water in 1868, as to
the then present and contemplated use of the water diverted in that year,
was held to have never reached bevand the purpose of irrigating a tract of
9% acres then enclosed, and not to have extended to the additional area
within a larger traci taken up in 1876 and embracing the former enclosure
and possessory claim.?%5

In another case, not to exceed 12 acres had been irrigated by the pred-
ecessors in interest of respondents prior 1o a certain year.?®¢ The record
did not show when the maximum area of land was irrigated, whether before
or after appellants’ appropriation. The court stated that unanswered gues-
tions that must he determined upon further proceedings were (1) what
were the intentions of the first user when he made his appropriation; (2)
how large was his ditch: (3) how much land did he possess, and upon how
much land did he contemplate using the water; (4) how soon did he carry
out his contemplated use, and to what extent; and (5) what diligence did
he employ? 1f the first appropriator for 20 years prior to appellants” ap-
propriation never had irrigated in excess of 12 acres of land, his prior right
would be confined to enough water 1o irrigate that land. “The court would
say that was all he ever itended to use, deducing his intentions from his
acts during that long period of time.” (39 Mont. at 389,

It is provided by statute that records of appropriations of water from
cources that have not been adjudicated. when properly made as provided
in the statute, “shall be taken and received in all courts of this state as prima
facie evidence of the statements therein contained.”#$7 As stated heretofore,
declarations in notices of appropriation that had been filed voluntarily prior
to the enactment of the statute authorizing such filings have been held not
admissible as evidence of the intention of the claimant. {See “Methods of
appropriating water—Nonstatutory: Prier to 1885.7)

Inasmuch as an award in a decree of adjudication could cover prospec-
tive or future needs onlv if intention in that regard was manifested. the

254 Toohey v. Campbell, 24 Mont. 13, 17-18, 60 Pac. 386 (1800); Wheat v.
Cameron, 64 Mont. 494, 501, 210 Pac. 761 (1922}, Gilerest v. Bowen, 35 Mont.
44, 51, 24 Pac. (2d) 141 (1933).

255 Toohey v. Campbell, 24 Mont. 13, 18, 60 Pac. 396 {1900). 1t was held
that his Tights up to 1876 must be limited to & guantity of water necessary io
irrigate what he then had in actual possession, which amounted to no more
than 25 acres.

256 Smith v. Duff, 39 Mont. 382, 387-389, 102 Pac. 984 {1809).

257 Mont, Rev. Codes 1947, sec. 89-814. The records to be received as
prima facie evidence are provided for in secs. 83-810 and 89-813, relating, re-
spectively, to new appropriators and to persons “who have herelofore
acquired rights to the use of water.”
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deeree could nol have contemplated prospective use il no issue regarding
that additional use was shown in the case 258

Carrying ouwi of intention—-When the intention of the claimant has
heen ascertained, then the limitation of the quantity of water necessary to
effectnate that intent can be applied according to the acts, diligence, and
needs of the appropriator.2s®

Diligence on the part of the appropriator is necessary in consummating
his prospective beneficial use, for his right will be Hmited 1o that guantity
within the amount claimed which the appropriater has needed and which
within a reasonable time he has applied 10 a beneficial uze.2%®

The effect of failure to carry out an original intention was evidenced
in a case in which a party succeeded 1o the water right of one whe originally
isended 1o irrigate his entire squatter’s right of 160 acres. but who fenced
only 80 acres of the land, title to the otiier 80 acres bemU chtained subse-
quently by patent by a third party.?*? There was ne privity between the
patentee of the unfenced 80 acres and the original settler., or between the
patentee and the successor of the original settler: hence, the patentee did not

258 Quigley v. Mclntosh, 110 Mont. 483, 505-506, 103 Pac. {(2d) 1067
{1946G}). The court stated: “The mere fact that all the lands to which the
additional use of water has been applied were included within the descrip-
fion in the pleadings at the time of the decree, in no manner furnishes basis
for, or justifies, the extended use in the absence of recitals in the pleadings
and decree and proof in the record that the approprizstisng were made in
anticipation of future needs, and a showing in this proceeding that there has
been reasonable diligence since the decree in developing such needs.” It
was further stated, at 110 Mont. 508-510, that the failure of the court to
specify in the decree the acreage to be irrigated or the time of flow or
volume of water could not “expand the early water rights beyond the bene-
ficial uses claimed and proved, or to remeve the welleestablished limitation
ﬂf the approprxators right to waters actually taken and beneficially applied.

¥ % one using a certain number of inches but an insignificant amount
of water o irrigete a garden paieh cannot as against intervening appropria-
tors expand his use of it to irrigate a complete ranch. * * * The mere
fact that the decree awarding a water right in miners inches or other flow
measurement fails fo describe the acreage actually irrigated or the time of
flow or the volume of water actually used, cannet serve 40 remove zail limita-
tions upon its use in point of time or volume, and thus substantially to ex-
pand the early appropriations, to the detiriment of subsequent appropriators.
1f a decree had that effeet, there would be few adjudicated streams in the
gtate in which any but the first few appropriations would be of any substan-
tial value.”

25% Power v. Switzer, 21 Mont. 523, 530, 55 Pac. 32 {1888); Toohey v.
Compbell, 24 Mont. 13, 17, 60 Pac. 398 (1800).

26¢ Snith v. Duff, 3% Mont. 382, 387-388, 389, 102 Pac. 984 (1808); Allen
v. Petrick, 68 Mont. 373, 376-377, 222 Paec. 451 (1924); 5t. Onge v. Blakely, 78
Mont. 1, 23 245 Pac. 532 {1926} ; Irion v. Hyde, 107 Mont 84, 95-88, 81 Pac.
{2d} 353 (1938) Quigley v. McIntosh, 110 Mont. 495, 506, 103 Pac. (2d) 1087
{1940).

281 Gilerest v. Bowen, 95 Mont. 44, 56-57, 24 Pac. (2d) 141 (1933). The
successor of the original appropriator succeeded to the 80 acres that had been
fenced, and to the water right therefor.
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obtain any portion of the original water right. Fusthermore, the successor
of the original settler obtained only enough water for the 80 acres that had
been fenced and reduced to possession prior to making the appropriation,
for that was the extent of the right actually acgnired by the original settler
even though he originaily intended to irrigate the entire 160 acres.

The effect of possession of land in carrying out the claimant’s intention
to make prospective or contemplated use of water has been referred to
under the title “Relation of land te appropriation of water.”

Conveyance losses.—The appropriative vight includes losses of water by
evaporation and seepage in conveying the water from the point of diversion
to the place of use, and the appropriator must make allowance for such
losses in making his appropriation.262 But the appropriator is bound to the
use of reasonable care in constructing and maintaining his appliances to
the end thal water be not unnecessarily wasted, and no excess above his
actual beneficial use can be diverted from the source of supply to cover un-
reasonable losses in transit.2e?

Surplus above beneficiel requirements—An appropriator has ro right
to divert more water than is necessary for his use,26% regardless of whether
Te has a right, under decree or otherwise, to the diversion of a greater quan-
tity than his necessities call for at any particular time.?¢% If he does divert
water in excess of his actual and necessary use at apy time. he is required
by statute to return the surplus water to the stream.?¢® 1t is a fundamental
principle of water right law, said the supreme court, that a prior right may
be exercised only to the exteni of the necessities of the owner of the right
and when devoted to a heneficial purpose within the limits of the right.?¢?

262 C'gruthers v. Pemberton, 1 Mont. 111, 117 (1888); Wheat v. Cameron.
64 Mont. 4894, 501-502, 210 Pac. 761 {1522).

263 Dern v. Tanner, 60 Fed. (2d) 626, 628 (. Mont,, 1832).

264 Conrow v. Huffine, 48 Mont. 437, 444-443, 138 Pac. 1064 (1814);
Clousen v. Armington, 123 Mont. 1, 17-18, 212 Pac. {2d) 440, 449450 (1949},

265 Tucker v. Missouia Light & Ry, Co., 77 Mont. 91, 101-102, 250 Pac. 11
(19286).

26¢ Mont. Rev. Codes 1947, sec. 88-803.

267 Cpok v. Hudson, 110 Mont. 263, 282-283, 103 Pac. (2d) 137 (1840).
The supreme court has held in numerous cases that the appropriator has no
right to the possession of waters in excess of his beneficial use and that sub-
sequent appropriators are entitled o the surplus. See Creek v. Bozeman Wa-
ter Works Co., 15 Mont. 121, 128-120, 38 Pac. 459 (1834); Talbott v. Butte City
Water Co., 20 Mont. 17, 26-27, 73 Pac. 1111 (1903); Bullerdick v. Hermsmeyer,
32 Mont. 541, 554-555, 81 Pac. 334 (1905); Spokane Ranch & Water Co. v.
Beaity, 37 Mont. 342, 351-352, 96 Pac. 727, 87 Pac. 838 (1908); Smith v, Duff
35 Mont. 382, 380-380, 102 Pac. 584 (1809); Featherman v. Hennessy, 43 Mont
316, 318, 115 Pac. 983 (1911); Welloce v. Wenver, 47 Mont. 437, 442, 133 Pac
1089 (1913); Huffine v. Miller, 74 Mont. 50, 52, 237 Pac. 1108 (31923); Tucker
v. Missoula Light & Ry. Co., 77 Mont. 91, 101-102, 250 Pac. 11 {1928) ; Galiger
v.McNulty, 80 Mont. 339, 356, 357, 260 Pac. 401 (1927); Custer v. Missoulc
Public Service Co., 81 Mont. 186, 143-145, 6 Pac. (2d) 131 (1931); Dern v
Tanner, G0 Fed. (2d) 626, 628 (D. Mont., 1932); Clausen v. Armingion, 127
Mont. 1, 17-18, 212 Pac. 440, 448-450 (1948).
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Duty of water.—The long-established policy of the supreme court with
reference to the measure of the duty of water was reaffirmed in a case
decided in 1952.268 This was to the effect that while in Montana there is
nwo statule definitely regulating the duty of water. the rule generally ob-
served by the courts in fixing the amount of water required for economical
use is 10 allow one inch per acre unless the evidence discloses that a greater
ot lesser quantity is required, the question being one of fact and never to he
sonsidered a question of law for the courts. The trend of the later decisions
jun heen said to be that the requirements of the lands for adaptable crops
shonld measure waler requirements under appropriative rights in the par-
ticnlar locality,?e?

Determination of duty of water—The objective of the trial court in fix-
ing the quantity of water in a decree shouid be the ascertainment of the
quaniity necessary not only for economical hut for successful irrigation.?7?
Ample water was available for the early settlers in Montana, and extrava-
ganl quantities were used; furthermore, extravagant quantities were awarded
in wvarly court decrees. In the language of the court (at 69 Mont. 379-80):

A fundamental error into which the early day eourts fell was the
result of their failure to appreciate what has been termed the duty of
water; that is, the extent to whieh and the manner in which the water
should be used by the appropriator. in determining the duly of water the
court should ascertain the gquantity which is essential to irrigate econom-
ically but successfully the tract of land to be irrigated. Emphasis should
be placed upon economy of use. Bui economy should not be insisted

upon to such an extent as to imperil success. * * *

in one case the supreme court refused to give controlling weight to the
expert testimony of certain witnesses who had had no persenal experience
with the lands in guestion, their testimony being at variance with that of
farmers of long experience in local irrigation. saving (at 108 Mont. 215}
that 37

288 Stearns v. Benedick, 126 Mont. 272, 276-277, 247 Pac. (2d} 696, 658
11852}, The prima facie measure of one inch per acre was approved in Conrow
v.Huffine, 48 Mont. 437, 445-446, 138 Pac. 1094 (1814). H was followed in
Wills v. Morris, 100 Mont. 514, §30, 50 Pac. (2d) 882 (1935}, in which most
uf the evidence wag fc the effect that that guantity was necessary for the
iands in litigation. In Worden v. Alexander, 108 Mont. 208, 213-216, 90 Pac.
{243 160 (1939}, most of the awards averaged two miner’s inches to the acre
which the supreme court believed to be sustained by the preponderance of
the evidence.

16% Federal Land Bank v. Morris, 112 Mont. 445, 452-453, 118 Pac. (2d)
1007 (1941). In this case the findings of the trial court of three acre-feet
per acre were sustained.

27e Allen v. Petrick, 69 Mont. 373, 377-380, 222 Pac. 451 (1924).

27 Worden v. Alexander, 108 Mont. 208, 213-216, 80 Pac. {2d) 160 (1838).
Most of the awards averaged 2 miner’s inches to the acre, which the supreme
sourt believed to be sustained by the preponderance of the evidence. Nearly
#il of the witnesses, who were farmers with long experience in the irrigation
of their particular tracts, stated that in their opinion 2 inches of water was
necessary for beneficial and successful irrigation, and some of them testified
that 234 and even 3 inches in certain cases were necessary. The court referred
o the fact that three gualified irrigation engineers had testified that only 1
inch per acre was reguired for successful and economical irrigation, but stated



While, in determining the weight of the evidence in this case, we should
consider the interest of the pariles, we should zlso consider the fact that
the engineers were employed by the appellants herein, and in their
testimony would likely favor the pariies by whom they were employed.

Point of measuremeni of water.—The water to which an appropriator
iz entitled is measured at the place at which it is diverted from the stream
or other source of supplv.?”? As noted above under “Conveyance losses”,
the appropriator is entitled to an allowance for reasonable losses in the
convevance of his water from the point of diversion to the place of use.

Period of use of water

A court decree awarded the right to use certain waters through one
ditch from Mav 1 10 November 1 of each vear, and through another diich
from May 1 to Julv 15 of each vear.?7 This award was sustained by the
supreme court, which stated that the trial cowrt undoubtedly had the right
to fix both the quantity of water and the date when the same might be
used: there being no difference in principle between appropriations of wa-
ters measured by time and those measured by volume.

Place of use of water

The inteniion of the appropriator in making his appropriation is im-
poriani in determining the lawful place of use of water under his right.
{See “Measure of the right—Intention of appropriator,” above.)

Diversion out of waiershed—In the course of placer mining, water
sometimes was diverted from one siream and taken across a divide into
the watershed of another siream for use in working placer-mining claims
there.274 This practice was lawful, because in the operation of the appro-
priation doctrine 1t was held to be immaierial whether the lands to which
the waters were applied were within or outside the watershed of the stream
from which the waters were taken.?”® In various decrees of water rights,
the appropriators were authorized to take the waters out of the watershed
for use on outside lands.?7é

The supreme court in some instances has used caution in discussing the

that these engineers had had no personal experience with the lands in
guestion.

272 Caruthers v. Pemberion, 1 Ment. 113, 117 {1889); Kleinschmidt v,
Greiser, 14 Mont. 484, 498, 37 Pac. 5 (1884); Wheat v. Cameron, 64 Mont. 494,
501-502, 210 Pac. 761 {1922).

273 (Galiger v. McNulty, 80 Mont. 339, 354, 260 Pac. 401 (1927).

274 See, for example, Galiger v. McNuity, 80 Mont. 339, 348-348, 260 Pac.
401 (1927); Mannix & Wilson v, Thrasher, 85 Mont. 267, 268, 26 Pac. (2d) 373
{i933}.

273 Mettler v. Ames Realty Co.,, 61 Mont. 152, 159, 168, 201 Pac. 702
(1921); Meine v. Ferris, 126 Mont, 210, 216, 247 Pac. (24) 185, 198 (1852).

276 See Spokane Ranch & Water Co. v. Beatty, 37 Mont. 342, 351, 96 Pac.
727, 97 Pae. 838 {1908); Hunsen v, Larsen, 44 Moni. 350, 351-852, 120 Pac. 228
(1911); Thrasher v. Mannixz & Wilson, 95 Mont. 273, 277-278, 26 Pac. {2d) 370
{1833).
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chl to lake waters out of the wate in which the right had
: 277

n acquired many vears previously. it was said that

hed, In one casze,

Waters primarily belong in the watershed of their origin, if there is
land therein which reguires irrigstion. * ® % Courts have many
times sustained such foreign appropriation, and perhaps each case woula
he determined upon its own individual merii. It is sufficient here to say
that the right to the use of this water for placer mining purposes by
ihe appellants has been sustained, but it may be appropriale 0 remark
that the burden placed upon the water should not be added to, lo the
detriment of appropriations made for irrigating lands within the arvea of
‘he stream from which the water is diveried. = % %

Vil it was stated in an earlier case that a decree that did vot specifically
wilhorize the prior appropriator to take the water permanently from the
wivrshed musl not be construed as giving that right.®?® Bul 1o entitle one

obect 1o the taking of waler sul of a watershed. the objector must be an
speopriator in the original walershed who claimz that he is injuved by
i ddiversion,???

rpose of use of water

Fyual rights for beneficial purposes—S0 long as the use of waler made
soder an appropriative vight i 2 beneficial one. no distinction is made be-
wovn appropriations for different useful purposes. and no appropriator fov
o+ one useful purpese has anv preference or superior righi {other than
il respect to priority of apprepriation’ to an appreprialor for any other
cTal purpose,280

Vining—As noled hevetofore {“Establishment of the appropriation doc-
wo Court decisions™). the use of water {or mining purposes was the most
ciperiant purpose for which water was appropriated in the earliest davs in
Vontana Territory. and the appropriation doclyine apparentiy was developed
csaarily in the mining arveas. Controversies over mining water vights con-
adesd the bulk of the early cases decided by the Terrjterial supreme
sont. 1disputes invelving irrigation waler rights that reached the supreme
~uil hecame relatively more numerous later.

Lirigation of cropped land.—1t has also heen noted in discussing the

277 Goliger v, MeNulty, 80 Mont. 339, 356, 260 Pac. 401 (1827).
278 Spokane Roanch & Water Co. v. Beatty. 37 DMont, 342, 351352, 96 Pac.
47 Pac. 838 (1908},
279 Carlson v, Helena, 42 Mont, 1, 2, 6-7, 114 Pac. 110 (1911). In this
- ithe ity of Helena had a decreed right e the usze of water, the decres
~viding that the city was entitled to use the same bevond and without the
Jevahied of the ereek. The suit was brought by a taxpayer, against the city,
~enjoin the city from faking furiher proceedings o precure a waler supply.
the plaintiff was not cne of the subseguent appropriators, he could not
e the complaint that the diversion by the city might injuriously affect
ceone who had a right to the use of waters of the creek subseqguent in peint
¢ tane to the rights owned by the city.
780 Rasey v. Gallagher, 87 U. 5. 670, 681-682 (1875}): Fitzpatrick v. Mont-
caern, 20 Mont. 181, 186-187, 50 Pac. 414 (1897); Metiler v. Ames Realty Co.,
Viend, 152, 155-160, 201 Pac. 702 (1821},
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establishment of the appropriation docirine that the Territorial supreme
court, in its second reported water-rights decision, reserved the question as
to whether or not the doctrine of appropriation applied to “ranchmen as
well as to miners, concerning water rights.”287 It was settled shortly after-
wards, in a decision that was affirmed by the United States Supreme Court,
that the doctrine applied to any beneficial use. including irrigation.?82

Irrigation of uncultivated land.—The supreme court has stated that
“The irrigation of pasture land is a beneficial use,”"2%3

Swimming pool; propagation of fish—Testimony introduced in one
case was to the effect that water had been used to fill a depression, forming
a lake or pond which was used as a swimming pool and perhaps to some
extent for the propagation of fish.2e4 The supreme court stated that if it
were assumed to be the fact that the parties in question “did nothing more
with the water diverted than to use it for the purpose of maintaining a swim-
ming pool or fish pond, it is not clear that such a use would not be a bene-
ficial use and hence the basis of a valid appropriation.”

Storage of water

Public policy—The State constitution provides that the use of all water
appropriated and to be appropriated for beneficial use, and rights of way
for conduits, “as well as the sites for reservoirs necessary for collecting and
storing the same, shall be held 1o be a public vse.”28% (See “Liate water
policy,” above.)

The Montana Supreme Court has stated that it is to the imerest of the

281 Thorp v. Woolman, 1 Mont. 168, 171 (1870).

282 Gallagher v. Basey, 1 Moni. 457 (1872); affirmed, Busey v. Gallagher,
87 U. S. 870 {1875). The decision of the Tervitorial supreme court did not
in any way stress the faect that the water right for irrigation might be dif-
ferent from the water right for mining, but simply upheld the appropriation
of water for irrigation purposes on the public domain. The United States Su-
preme Court, however, stated: “No distinction is made in those States and
Territories by the custom of miners or settlers, or by the courts, in the rights
of the first appropriator from the use made of the water, if the use be a
beneficial one.” (87 U, S, at 682.)

283 State ex rel. Silve v. Distriet Court, 105 Mont. 106, 112, 69 Pac. {24)
972 {(19%%). The supreme court cited Sayre v. Johnson, 33 Mont. 15, 19, 81
Pac. 389 (1805), in which it had been staled, in answer to a coniention that
the use of water for irrigating land devoled do grazing purposes was not
beneficial: “Bui the evidence does show that by irrigation the amount of
grass for pasture is greatly increased. If the respondent should cut the grass
for hay, it would hardly be contended that the use of the water was not
then beneficial, within the meaning of the statute; and if so, it ean hardly
be that the quesiion whether the use is a beneficial one can be made to
depend upon the particular manner in which respondent feeds the grass pro-
cured by the irrigation. While the statute has failed to define the terms
suseful’ or ‘beneficial,’ as used in this connection, we are of the opinion that
the use by respondent comes within the meaning of those terms as they are
employed.”

284 Osnes Livesiock Co. v. Warren, 103 Mont. 284, 300-302, 62 Pac. {24)
206 (1936}.

285 Mont. Const,, art. III, sec. 15.

e



public that water be conserved, and that the construciion and maintenance
of reservoirs for the conservation of flood waters and other waters that
would go to waste is of very high public importance.?8¢ The court cited the
constitutional provision noted immediately above, and observed that the right
1 impound and store water has been recognized repeatedly in the Montana
csurl decisions, as weil as by statutes.?®’

Appropriations for storage of water—The State water-rights statute
wrovides that “an appropriater may impound flood, secpage, and waste wa-
fers in a reservoir and thereby appropriate the same.”282

Counsel insisted in one case that Teservoirs should not be permitied in
e course of or at the headwaters of adjudicated streams, but the supreme
sourt refused to accept that argument.28% In 1948 the court said that:#99

It is of course clementary ihat a natural depression may be utilized
as a reservoir if no one is injured thereby. * * ¥

Starage appropriations have been recognized in other cases as well.2%
Reservoirs must be so constructed and used as not to disturb the rights
of prior appropriators, and in an action between prior appropriators and a
subsequent reservoir user the burden is cast upon the latter to show that by
ihe constuction, maintenance, and use of the reservoir he does not interfere
with the rights of the prior appropriators.2®2 But the utmost that prior ap-
propriators may rightfully demand is that he who constructs and uses a
seservoir shall not interfere with their use of the natural flow in the siream
to the extent of their appropriations.2® In the case just cited, the supreme

286 Donich v. Johnson, 77 Mont. 228, 239-240, 250 Pac. 963 (1926) JIn Jef-
fers v, Montana Power Co., 88 Mont. 114, 138-140, 217 Pac. 652 (1923), it was
held that the impounding of the waters of Madison River in a reservolr and
1heir transportation through the river channels for a lawiul purpose was au-
thorized by statuie and was done in accordance therewith; hence it was a
lawful business and not a nuisance per se. In Perkins v. Kramer, 121 Mont.
385, 590-600, 198 Pac. (2d) 475 (1948), the supreme court stated that: “It is
in the public interest that all land in the state susceptible to irrigation
should be irrigated, * * ¥ If plaintiff can prove his allegations he can
show that by his sysiem of storing water he can irrigate some of his land
with waters which otherwise run o waste and without injury to anyone.”

287 See the recent cases of Richland County v. Anderson, 128 Mont. 558,
564, 291 Pac. (2d) 267 (1955); Farmers Union il Co. v, Anderson, 129 Mont.
580, 583-584, 201 Pac. (2d) 604 (1855).

288 Mont. Rev. Codes 1947, sec. 88-801.

289 Donich v. Johnson, 77 Mont. 229, 240, 250 Pac. 963 (1826).

296 Perkins v. Kramer, 121 Mont, 595, 599, 188 Pac. (2d) 475 (1048).

29t Ryan v. Quinlan, 45 Mont, 521, 528, 534, 124 Pac. 312 {1812). As to stor-
sge in relation to the uiilization of diffused surface waters, see Doney v.
Beatty, 124 Mont. 41, 46-52, 220 Pac. (2d4) 77, 80-82 (1950},

292 Dondch v. Johnson, 77 Mont. 229, 240, 241, 250 Pac. 963 (1928); Allen-
dale Irr. Co. v. State Water Conservation Board, 113 Mont. 436, 440-441, 127
Pae. (2d) 227 (1942).

293 Kelly v. Granite Bi-Metallic Consolidated Min. Co., 41 Mont. 1, 19-12,
108 Pac. 785 (1810).
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court held that so long as the volume of the siveam to which prior appropri-
ators are entitled is maintained at their headgates by the flow from tribu-
taries entering the stream below the storage dams of upstream appropria-
tors, the latter are under no obligation to discharge any water from their
reservoirs for the henefit of these prior downstream appropriators.

Extent of storage water right.—Certain reservoirs had been constructed
and maintained with the intentien of holding more water than required for
irrigation in any one vear, for the obvious purpese of storing an extra sup-
ply during wel vears for use in dry vears.??® The court reviewed the rele-
vant constitutional and statuiory provisions and eourt decisions, as well as
the practice of impounding water in reservoirs in the placer mining days in
Montana and the subsequent construction of reservoirs for irrigation, built
usually near the headwaters of streams. A Colorado decision?®® was quoted
with approval, and conclusions with respect to the extent of storage water
rights were expressed as follows (at 112 Mont. 436) :

We are satisfied that the laws of Moniana that apply to the acquisi-
tion of running water eqgually apply to the storage and use of flood or
;vaste water, and the docirine of “first in time, first in right” applies to

oth.

Generally, and briefly, in this state whai are the reservoir rights of
any person? We would say that, in any year, to store for use in that
or succeeding years what he has a right to use, and also any additionsl
amounis that others would not have the right to use, and that wouid
otherwise go to waste, seems to cover the situation in this case.

Sale or rental of water

The right 1o appropriate water for sale or rental te others is recognized
by the State constitution and statutes,?%s and likewise has been recognized
by the courts.?®” The time of completion of such an appropriation has been
discussed heretofore under “Appropriation of water—Completion of ap-
propriation.”

One section of the statute, recognizing appropriations of water for ssle
or rental. provides that the statutory sections dealing with relations between
the seller and purchaser of water shall not be so construed as to prevent the
original owner or appropriator from retaking, selling, and disposing of
water in the uwsual and customary manner. after it has been used by the
consumer.2*8 The supreme court haz stated that that section can have no

294 Federal Land Bank v. Morris, 112 Mont. 445, 454-458, 116 Pac, (2d}
1007 (1941).

295 Windsor Res. & Canal Co. v. Lake Supply Ditch Co., 44 Colo. 214, 98
Pac. 729 (1908).

296 Mont. Const,, art. III, sec. 15; Mont. Rev. Codes 1847, secs. 8§9-823
1o 89-828,

297 Bailey v. Tintinger, 45 Mont. 154, 175-179, 122 Pac. 573 (1912); Sher-
lock v. Greaves, 1068 Mont. 206, 218, 76 Pac. {2d) 87 (1838)..

298 Mont. Rev. Codes 1847, sec. 89-826, referring to secs. 88-823 to 89-825.
1t is also provided that nothing therein shall be so construed as to give
the person acquiring the right 1o use water so purchased, the right to sell or
dispose of the same after being s0 used by him.

0 —



applicaiion “to water which, within legal contemplation, has been aban-
doned by #s disappearance in the soil, and which through seepage and
pereelating channels reaches the waters of a natural stream.”?2°?

An appropriator who has made sufficient use of water to which he is
eititled to answer the purpose of his appropriation has no right to take any
remaining waters, not used for the purpose of his appropriation, and sell
them to other perties, thus depriving junior appropriators of their right
1o use the same.3%°

The value of a water right has been held to be a proper item of value
1o be considered in fixing the rates of a public utility for the sale of power,
inazmuch as it is a part of the production system of the uiility company.39

Relative Rights of Senior and Junior Appropriators
Rights of senior approptiators

The doctrine of prior appropriation sanctions the right of an appropri-
stor o the use of all the waters of a stream, to the exclusion of junior ap-
prapriators, if the entire flow of the stream has been validly appropriated
by him, the only limitations upon the extent of his appropriation being his
needs and facilities for making use of the waler.392 He iz entitied to the use
of such waters, as apainst subsequent appropriators, “without material in-
terruption in the flow thereof, or in quantily or guality.”’393 The United
States Supreme Court, in discussing the right and the remedy of the prior
appropriator, stated that:304

What diminution of guantity, or detericration in guality, will con-
stitute an invasion of the righis of the first appropriator will depend
upon the special eircumstances of each case, considered with reference to
the uses to which the water is applied. A slight deterioration in guality
might render the water unfit for drink or domestic purposes, whilst it
would not sensibly impair its value for mining or irrigation. In ali con-

299 Rock Creek Ditch & Flume Co. v. Miller, 93 Mont. 248, 264, 17 Pac.
(2d) 10674 (1933).

300 Creek v. Bozeman Waler Works Co., 15 Mont. 121, 131, 38 Pac. 458
{1894); Galiger v, McNulty, 80 Mont. 339, 857, 260 Pac. 401 (1927},

soi Tobacco River Power Co. v. Public Service Commission, 108 Mont.
521, 532, 98 Pac. (28) 886 (1940).

ae2 Mettler v. Ames Realty Co., 61 Mont. 152, 159, 168, 201 Pac. 702 (1921);
Meine v, Ferris, 126 Mont. 210, 216, 247 Pac. (2d) 185, 198 (1952). A Federal
court said, in Marks v. Hilger, 262 Fed. 302, 304 (8th Cir., 1920): “If is estab~
lished in Montana that the prior appropriator of waler is entitled to the use
of all the water in the stream to satisfy his appropriation, whether such water
come from seepage or from ithe water naturally flowing in the stream.” Or,
said the court, the waters {0 which the prior appropriator is entitled may
“eome from waters which run inie the siream by rains, snows, springs, or
seepage.”

303 Atchison v. Peterson, 1 Mont. 581, 569 (1872); affirmed, Atchison v.
Peterson, 87 U. 8. 507 (1874).

a0 Atchison v, Peterson, 87 U. 8. 507, 514-515 (1874}, affirming the de-
cigion of the Terriorial court, same title, 1 Mont. 561 (1872).
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troversies, therefore, between him and parties subsequently claiming the
water, the question for determination is necessarily whether his use and
enjoyment of the water to the extent of his original appropriation have
been impaired by the aets of the defendant. * * * But whether,
upon a petition or bill asserting that his prior rights have been thus
invaded, a court of equity will interfere to resirain the acts of the party
complained of, will depend upon the character and extent of the injury
alieged, whether it be irremediable in its nature, whether an action at
law would afford adeguate remedy, whether the parties are able to
respond for the damages resulting from the injury, and other considera-
tions which ordinarily govern a court of equity in the exercise of its
preventive process of injunction.

It is said to be well established that subsequent appropriators take with
notice of the conditions existing at the time of their appropriations, and are
chargeable with knowledge of such conditions with reference not only to
the amount of the rights of prior appropriators, but also their existing di-
version systems, the latter being entitled to protection in reasonable means
of diversion as against junior appropriatiors. (See “Protection of the ap-
propriative right-——Means of diversion,” below,)

The extent to which an appropriator of water from two separate sources
for use on the same land may utilize the water of both sources as against
a junior appropriator from one of them is noted above under *Appropria-
tion of waler—Walere subject to appropriation.”

Rights of junior appropriators

The right of the prior appropriator is limited to the receipt at his peint
of diversion of water in the quantity and of the quality concerning which
he made his appropriation: and regardless of the diversions made upstream
by junier appropriators, the prior appropriator has no ground for complaint
if he receives the water 4o which he iz entitled whenever he has occasion to
use it.308

Surplus above needs of senior appropriators.—The prior appropriator
is required to return to the stream from which he made his diversion all
water in excess of his actual needs at any panticular time,3%¢ and the junior
appropriators are entitled to the use of such surplus waters in the order of
their priorities. A subsequent appropriator not only may recover damages
if the prior appropriator fails to release the surplus water within 24 hours
after demand therefor, as the cited statute provides, but he may compel a
prior appropriator to release for his use water which the prior appropriator
does not need for his own beneficial purposes.297 That is to say, if there is

305 Kellg.} v. Granite Bi-Metgllic Consolidated Min. Co., 41 Mont. 1, 18-12,
108 Pac. 785 (1910); Featherman v. Hennessy, 42 Mont. 535, 542, 113 Pac. 751
(1911); Donich v. Johnson, 77 Mont. 229, 240, 250 Pac. 963 (1826).

ass Mont, Rev. Codes 1947, sec. 89-805.

307 Gans & Klein Investment Co. v. Senford, 91 Mont, 512, 522, 8 Pac.
{2d) 808 (1932); Clausen v. Armington, 123 Mont. 1, 17-18, 212 Pac. (2d) 440,
450 (1949).
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a surplus above the needs of the prior appropriator. according to the Mon-
tana Supreme Court:303

* % 2 Angther may appropriate without regard to the consent of the
prior appropriator. Subject to the rule of priority, later comers may
make appropriations, each in succession being required to respect the ap-
propriations of all who came before him. Later appropriations may be
made of the surplus over what has been appropriated by prior appro-
priators, or of any use that does not materially interfere with prior ap-
propriators, savs Mr. Wiel. # % * a subsequent appropriaior may
use the water of the stream, to the use of which a pricr appreopriator is
entitied, when the prior appropriator does not need it. * ¥ #

The supreme court stated in another decision that:30?

1t is a fundamental principle of water right law that a2 prier right may
be exercised only to the extent of the necessities of the owner of such
prior right and when devoted to a beneficial purpose within the limiis
of the right. When the one holding the prior right does noi need the
water, such prior right is temporarily suspended and the nexi right or
rights in the order of priority may use the waler until such time as the
prior appropriator’s needs justify his demanding that the junior appro-
priaior or appropriators give way io his superior claim. * * *

Continuance of conditions at time of junior appropriation—The junior
appropriator is entitled to have the water flow in the stream in the same
manner as when he initiated his junior right, and may insist that prior ap-
propriators shall be confined to what was actually appropriated or neces-
sary for the purposes for which they intended to use the water.3'® This rule
is {requently applied in connection with claims of junior appropriators that
they are entitled to a continuance of returnflow conditions resulting from
diversions by upstream prior appropriaters that existed when the junior
rights were initiated. (See “Waste, seepage, drainage, and return waters—
Return waters—Dependence of downsiream appropriaters,” below.)

Enlargements by senior appropriciors-—Actual enlargements of an
appropriative right—that is, use made in excess of actual or contemplated
irrigation consummated within a reasonable time after initiating the ap-
propriation—cannot affect the priorities of junior appropriators that have
attached to the source of supply after the initiation of the senior right and
hefore the mraking of the enlargements. That is to say, while an appropria-
tor is allowed a reasonable time for the development of his project, and
so is not necessarily restricted to the development completed at the time
a junior appropriation is made (see “Appropriation of water—Completion

avs Cyster v. Missoula Public Service Co., 81 Mont. 136, 143-145, & Pac.
(2d) 131 (1831).

309 Cook v. Hudson, 110 Mont. 263, 282-283, 103 Pac. (24) 187 (1940). See
also Quigley v. Mclntosh, 88 Mont. 103, 108-109, 206 Pae. 266 (1930). Nor
may an appropriator sell such excess waters to other parties s¢ that it will
deprive junior appropriators of their rights thereto: Brennan v. Jones, 101
Mont. 550, 867, 55 Pac. (2d) 607 (19386).

310 Spokane Ranch & Water Co. v. Beqtty, 37 Mont. 342, 351-352, 96 Pac.
727, 97 Pac. 838 (1908); Smith v. Duff, 3% Mont. 382, 389-390, 102 Pac. 984
(1809).
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of appropriation—Gradual or progressive development,” abhove), neverthe-
less he cannot extend the use of water to additional lands not under actual
or contemplated irrigation at the time his right was decreed, to the injury of
subsequent appropriators.21' But if no injury results to an appropriator
from an enlargement of use by others, he has no ground for complaint,s12

EHect of losses of water in stream channel

Notwithstanding heavy losses in the channel of the stream from which
waler is diverted, the appropriator is entitled to have the stream flow to his
point of diversion se long as he can make beneficial use of the quantity that
reaches his headgate and that is within his appropriation. A Federal court
stated, in a controversy between cerlain residents of Montana on the one
hand and of Wyoming on the other, that:312

In the abstract there would be more people benefited by allowing the
defendants to take all the water. Iis flow through a sandy and gravelly
stretch of something like eight or ten miles, and perhaps farther, is, in a
measure, a waste, but equity does not consist in taking the property of
a few for the benefit of the many, even though the general average of
benefits would be greater. * » *

If the diversion by an upstream junior appropriator does not interfere
with the downstream senior appropriator’s right to make his lawful hene-
ficial use of water, then the upstream appropriator may make the diver-
sion; and this would be the case if the flow of the water would not reach
the prior appropriator’s headgate even if not interrupted by the upstream

diversion.3"* The supreme court stated in Raymond v. Wimsette,'% one of
the fairly early cases dealing with this subjeet, that:

an Quigley v. Melntosh, 110 Mont. 485, 505, 103 Pac. (2d) 1067 (1948} . The
court said, at 110 Mont, 510: « % == = one using a certain number of
inches but an insignificant amount of water to irrigate a garden patch can-
not as against intervening appropriators expand his use of it fo irrigate a
complete ranch.” An incomplete decree “cannot serve to remove all limita-
tions upoen its uge in point of time or volume, and thus substantially to ex-
pand the early appropriations, to the defriment of subsequent appropriators.
If a decree had that effect, there wopld be few adjudicated streams in the
state in which any but the first few appropriations would be of any substan-
tial value.” See Midkiff v, Kincheloe, 127 Mont. 324, 328-~329, 263 Pac. {2d)
076 (1953).

312 In Thrasher v. Monnix & Wiison, 95 Mont. 273, 277-278, 26 Pac. (2d)
370 (1933}, defendant was entitled by decree fo use certain waters ouiside

313 Morris v. Bean, 146 Fed. 423, 435-438 (C.C.D. Mont,, 1908),

34 Leonard v. Shatzer, 11 Mont. 422, 426-427, 28 Pac. 457 (1892); Beaver-
head Canal Co. v. Dillon Electric Light & Power Co., 34 Mont. 135, 141, 85
Pac. 880 (1906); Ryan v. Quinlan, 45 Mont. 521, 531-532, 124 Pac. 512 (1812);
Loyning v. Rankin, 118 Mont. 235, 249, 165 Pac. (2d) 1006 (1946).

3B Raymond v. Wimsette, 12 Mont, 551, 560-561, 31 Pac. 537 (1842).
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Cne of the primary facts upor which the water right is founded, s
ithout which it cannot exist, is the power of the appropriator 1o utilizgs -
the water which he claims for some lawful and beneficiary PUrpEs
Would it not, therefore, he unreasonable, and contrary to the theory wf
the law governing the subject under consideration, to hold that although
experience of many years, and actual demonsiration, confirm the PrOp-
sition that none of the water in controversy could, if left in the stream,
reach pilaintiff's place of diversion, at a distant point below, still defend.
ant should be restrained from the use thereof on the ground of plaintiff'=

prior claim to the water of said stream, at the place of his dwersiqn"? in

The court went on to caution against a loose application of this principle
generally, as follows:

But these observations sheuld net be miscontrued or misapplied, so as
1o allow wrongful diversion or diminution of the waters of a stream, on
the pretense that the water so diverted would be lost, unless it can be
shown that by 2 long course of experience, and not as the oegcasional re-
sull of some unusually dry season, none of the waters in controversy
would, if allowed to remain in the stream, reach the prior appropriator’s
point of diversion. .

And the court has since emphasized that the evidence to the effect that the
water reaching the downstream prior appropriator would he of no benefit
must be such as to warrant a judgment allowing the upstream appropria-
tor to withhold the water.3'¢ The hurden of proof in such cases is dis-
cussed immediately below.

Burden upon junior appropriator.—'The supreme court has said that:317

It is well settled that a subsequent appropriator attempting to justify
his diversion has the burden of proving that it does not injure prior
appropriators, * % &

Junior appropriators cannot prove that their diversions will not in any
case harm the downstream prior appropriators simply by evidence as to
the flow of water at the upstream dam or a short distance below it. The
court stated (at 110 Mont. 531-582) that:

The only possible proof of such non-interference would be evidence, (1)
that in spite of defendants’ diversion there is actually available at the
plaint_iffs’ point of diversion all the water for which they then have a

b_epeﬁcz‘al use up to the limit of the appropriation: or (2) tpat if insuf-

The upstream junior appropriator who claims that his diversion does not
reduce or limit the receipt of water to which a downstream appropriator is
entitled thus has the burden of showing affirmatively that under all the con-

316 Geary v. Harper, 92 Mont, 242,':249, 12 Pac. (2d) 278 (1932},

3:7 Ition v, Hyde, 110 Mont, 570, 581582, 105 Pac. {2d) 666 (1940). Burden
upon subsequent storage claimant: Donich v, Johngon, 77 Mont. 228, 241,
250 Pac, 963 (19926);Allendule Itr. Co, v. State Water Conservation Board, 113
Mont. 436, 440-441, 127 Pac. (2d) 227 (1942),
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ha his diversion does not have that effect. The court went on to say (at

“110 Mont. 584) that:

appropriation in spite of defendants’ taking of water. Or it may be tk_lat

reach plaintiffs whether or not the defendants impounded or diverted
water ai their dam; and in that event defendants’ acts would not be
detrimental to plaintiffs. This is the limit of the meaning attributable 1

the court’s statement on this question in Raymond v, Wimsette, * % =%

Nothwithstanding the enunciation of the principle, the supreme court has
held in at least two cases that where the evidence tends to show that the
waters of Stream A would not, even if uninterrupted, reach Stream B, the
junior appropriator whose diversion is Jocated on Stream A is prima facie
entitled to make use of the water if such use does not interfere with the
use by senior appropriators of the natural flow in Stream B; and the burden
then is upon the latter to show that, if uninterrupted, the waters of Stream
A would reach Stream B by a defined channel either on 1he surface or
underground.s18

Protection of the Appropriative Right
Protection on stream channe!

The United States Supreme Court stated in 1875%1% that ever since the
California decision in Tartar v. Spring Creek Water & Min. Co,320 20 years
ecarlier, “it has been held generally throughout the Pacific States and Terri-
tories that the right to water by prior appropriation for any beneficial pur-
pose is entitled to protection. * * * and in all such cases the right of the
first appropriator, exercised within reasonable limits, js respected and en-
forced.” The appropriator is entitled to protection in the use of natural in-
creases in the water supply to which his right attaches.32? And he is entitled
to the protection of his right on an interstate stream, as well as on a source
of supply confined wholly within the boundaries of a single State,322

Protection on tributary sources of supply

The right of the appropriator extends 1o water flowing in tributaries of
the stream to which his right attaches, above his point of diversion,?22 and

318 Ryan v. Quinlan, 45 Mont. 521, 331-532, 124 Pac, 512 (1812); Loyning
v. Rankin, 118 Mont. 235, 249, 165 Pac. (2d) 1006 (1946).

317 Basey v. Gallagher, 87 U. S. 670, 683 (1875).

3290 Tartar v. Spring Creek Water & Min. Co., 5 Calif, 385 (1855},

321 Beaverhead Canal Co. v. Dillon Electric Light & Power Co., 34 Mont.
135, 139-141, 85 Pac. 880 (1908).

322 Morris v. Bean, 148 Fed. 423, 429-431 (C.C.D, Mont., 1908); Bean v,
Morris, 159 Fed. 651, 654-655 (Gth Cir., 1908); Bean v. Morris, 221 U. 8, 485,
487-488 (1911).

323 Beaverhead Cunal Co, v. Dillon Electric Light & Power Co., 34 Mont.
133, 141, 85 Pac. 880 (1906): Marks v. Hilger, 262 Fed. 302, 304 {9th Cir,, 1920);
Loyning v. Rankin, 118 Mont. 235, 247, 165 Pac. (2d) 1006 (1948).
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this right extends from the head of each such tributary down to his poim
of diversion.324 As stated hy a Federal court:32s

Tributary waters, branches, are inseparable parts of the main stream, and
with it are subject to common appropriation and confrel in so far as rea-
sonably necessary in irrigation as in navigation. The first may not be
diverted to the impairment of prior rights in the last. The proprietor of
the {runk owns the branches, and safety of the first reguires protection
of the lagt. * =* =

The supreme court has stated that “Under the rule in Montana the ques-
tion of whether one stream or other source of water supply is a tributary of
another is one of fact.”32¢ The right of protection extends only to waters
of a tributary that reach the appropriator during the time he has need of
the water,327

Circumstances under which an appropriator might claim a right of pro-
tection with respect to tributaries flowing into the stream below his point
of diversion were thus stated by the supreme court:323

He also has the right io require appropriators subdrdinate to him and
his water right, who have appropriated and who take water from the
stream or its tributaries below his point of diversion, to forbear using
such water when such use will deprive appropriators prior to him, down-
stream, of the use of water to which they are entitled; otherwise he might
be required to forbear the use of water to which he is entitled in order
to supply the appropriator first in order of priority., * #% =

Quantity and quality of the water

The appropriator is entitled to have his right protected so that he may
have water at his headgate in sufficient quantity and of such quality as to
meet his needs as covered by his water right.32s

The interruption in flow of the water, the diminution of quantity, or the
deterioration in quality, must be material in order 1o constitute an invasion
of the rights of the prior appropriator; and these are matters of fact?3°

324 Helena v, Rogan, 6 Mont. 452, 469-470, 68 Pac. 798 (1802).

325 Dern v. Tanner, 60 Fed. (2d} 626, 628 (D. Mont., 1932). See also Ryan
v.Quinlan, 45 Mont. 521, 531, 124 Pac. 512 {1912). The guestion of seepage as
tributary to a watercourse is discussed below under “Waste, seepage, drainage,
and return waters—Waste and seepage waters.”

326 Loyning v. Rankin, 118 Mont. 235, 246, 165 Pac. (24) 1006 (1946).

327 In Leonard v. Shatzer, 11 Mont. 422, 426-427, 28 Pac. 457 (1892), it
was held that one could not claim the flow of a spring which in iis natural
state did not reach the stream during the irrigation season. In Anderson v.
Spear-Morgan Livestock Co., 107 Mont. 18, 28-30, 79 Pac. (2d) 667 {1938), it
was held that where the testimony of all witnesses showed that only in time
of flood did water from 2 certain creek flow into another creek, sich evidence
did not justify the cowrt in finding that the first creek was a tributary of the
second one.

228 Helena v. Rogan, 26 Mont, 452, 470, 68 Pac. 798 (1902).

32¢ Helena v. Rogan, 26 Mont. 452, 469-470, 68 Pac. 798 (1902).

230 Atchison v. Peterson, 87 U. S. 507, 514-515 (1874); Montana Co. v.
Gehring, T5 Fed. 384, 388 {9th Cir., 18886).
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The views of the United States Supreme Court og this matter as expressed
in an early decision have been quoted under “Relative rights of senior and
junior appropriators,” above,

Means of diversion

An appropriator is entitled to protection in a reasonable means of di-
version, as against diversions by junior appropriators,3st The junjor appro-
priators in this case contended that the Prior appropriator’s vested interest
was only in the use of the quantum of water appropriated by him without
reference to his means or manner of diversion, however reasonably efficient;
that not reasonable efficiency, but abeolute efficiency was required. The
supreme court could not assent to this theory “withous doing violence to the
entire principle of water rights by appropriation.” The court stated that 100
percent efficiency could be furnished by no means of diversion, and certain.
Iy by none financially available 10 the average water user.

It was agreed by the court in the Crowley case that waste of water re-
sowrces must be minimized in the genera] interest. This, however, does not
bandonment of reasonably efficient diversion systems and the
necessity of installing other systems “by which the last drop may be taken
from the stream.” The right of the appropriator is to divert and use water,
not merely to have it left in the stream bed,

Junior appropriators consequently are chargeable with knowledge of
eXisting conditions, with reference not only to the quantities of water to
which prior éppropriators are entitled, byt also their existing diversion
sysiems. The holders of junior rights cannot lajer argue that they are lim-
tted by the amount but not the means of prior appropriations, however
reazonably efficient under the circumstanees,

Remedies for infringement

The appropriator js entitled 1o enjoin the continuance of an unlawfyl
act that materially interferes with the exercise of his own water right; hut
whether or not ap injunction is justified will depend upon the circumstances
of the particular case. The United States Supreme Court, in a case involy-
ing a complaint by downstream appropriators that certain upstream ap-
propriators of watér for mining purposes were discharging materials into
the stream that obstructed the flow of water and deteriorated it in qualiiy
and value, stated thai-332

The appropriation does not confer such zn absolute right to the body of
the water diverted that the owner can allow i, after its diversion, to run
to waste and brevent others from using it for mining or gther legitimate
burposes; nor does it confer such a right that he can insist upon the fiow
of the water without deterioration in quality, where such deterioration
does nof defeat nor impair the uses to which fhe water is applied, * * =

e

331 State ex rel. Crowley v, District Court, 108 Mont. 89, 97-98, 38 Pae,
(2d) 23 1938).

332 Atehison v, Pelerson, 87 U, 8. 507, 514, 515 (1874}, See also MeCauley
v. McKeig, 8 Mont, 389, 892-394, 21 Pac. 22 (1889).
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But whether, upon a petition or bill asserting that his prior rights have
been thus invaded, a court of equity will interfere fo restrain the acts of
the party complained of, will depend upon the character and extent of
the injury alleged, whether it be irremediable in its nature, whether an
action at law would afford adequate remedy, whether the parties are
able to respond for the damages resulting from the injury, and other con-
siderations which ordinarily govern a court of equity in the exercise of its
preventive process of injunction.

The Court reviewed the circumstances relating to the alleged pollution of
the water diverted into the lower ditches and concluded {at 87 U. 8. 516}
that:

The injury thus sustained, and which is only to a limited extent attributa-
ble to the mining of the defendants, if at all, is hardly appreciable in
comparison with the damage which would result {o the defendants from
the indefinite suspension of work on their valuable mining claims. The
defendants are also responsibie parties, capable, according to the evi-
dence, of answering for any damages which their mining produces, if
any, to the plaintiffs. Under these circumstances we think there was no
error in the refusal of the court below to interfere by injunction to
restrain their operations, and in leaving the plaintiffs to their remedy,
if any, by an action at law.

I an injury to a prior appropristor caunsed by the acis of a junior ap-
prepriator is not such as to justify zn injunct--n—which would cause the
junior appropriator to cease operalions—hut cues cause some injury, the
remedy of the prior appropristor iz m damages.3?8

The appointment of a water commissioner for an adjudicated stream,
under the statute,3?% is a special statutory remedy that is not exclusive, but
is merely cumulative.3% It does not preveni one whose water right has been
impaired from maintaining an action for damages.

Inchoate right

An inchoeate right is entitled to protection as long as it is kept in good
standing.33¢

333 Atchison v. Peterson, 1 Mont. 561, 569-570 (1872); affirmed, 87 1. 5.
507 (1874). For a case involving measure of damages for loss of a crop, see
Quigley v. Birdseye, 11 Mont. 439, 28 Pac. 741 (1882).

334 Mont. Rev. Codes 1947, sec. 85-100: and following.

aas Tycker v. Missoula Light & Ry. Co., 77 Mont. 91, 97-99, 250 Pac, 11
(1928).

336 Oscarson v. Norton, 38 Fed. (2d) 610, 613 (8th Cir., 1830). The court
stated: “True, this inchoate right may not be defeated by an intervening ap-
propriation so long as the holder thereof, after the construction of his diver-
sion works, exercises due diligence in making such application of the water;
but it still remains irue that to perfeet the right, actual use is indispensable.”
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EXERCISE OF THE APPROPRIATIVE RIGHT

Diversion and Distribution Weorks
Ditch rights

Water rights and diwch rights are separate and distinet property rights,
which may be owned and disposed of together or separatelv. (See “The ap-

EH

propriative right—Property characteristics—Relation to ditch right.”)

Adjudications of water rights are adjudications of the waters of the
source of supply, and not of the means of diversion.®3” The court sajd that
an award of a right to the use of waler does not restrict the diversion
through any particular diversion channel, although the ditch is frequently
named to identify the right awarded,

The conveyance of a tract of irrigated land with jts appurtenances alsp
conveys the ditch, as well as the water right, necessary to the cultivation,
use, and enjovment of the land, just as fully as though the grantor had
described it in CXpress terms in the deed irself,338 Thie was said by the
court to be the established law in Montana.

Title to an irrigation ditch may be obtained by prescription, even
though the claimant to the casement never owned water rights hut depended
for use of the ditches upon water leased or otherwise acquired from vear
to year,3s?

Use of natural channel o convey water

Appropriated waters generally—A section of the water-rights statute

337 Missoula Light & Water Co. v. Hughes, 106 Mont. 353, 364-365, 77 Pac.
(2d) 1041 {1838).

338 Stogn v, Glaney, 19 Mont. 70, 76, 47 Pac. 334 (1887). In one of the
carliest of the Montana waler-rights cases, Donnell v, Humphreys, 1 Mont.
518, 525, 520-530 (1872}, the eourt said that a water ditch never could become
appurtenant to another diteh of like character ang bass as an incident thereto;
but that one who grants a ditch is supposed to grant not only the excavated
channel but also his right to the water by which it is supplied, and that if
this supply comes from a secongd ditch, the conveyance of the first diteh, by
general words, would carry ‘the second diteh as part and parecel of the first,
With respect to a claim of interest in a ditch and right of way as an easement
in the land, the eourt stated in Mannix v, Powell County, 75 Mont, 202, 205,
243 Pac. 588 (1926): “It ig elementary that an easement can be created,
granted or fransferred only by operation of law, or by an instrument in
writing, or by brescription * =% = » As to taxation of irrigation ditches,
see Hale v, County of Jefferson, 39 Mont. 137, 142, 101 Pac, 973 (1909),

33% McDonnell v. Huffine, 44 Mont. 411, 423, 120 Pac. 792 (1812). The
right to maintain and operate a headgate to divert water may be acquired by
pbrescription: Gibbsg v, Gardner, 107 Mont. 76, 21, 80 ac. (2d) 370 (1938). A
right to maintain a ditch aequired by breseription does not carry the right to
enlarge the diich, change its coyrse materially, or make a new diteh over
the servient estate, because g right by brescription is no more subject to vari-
ation than one created by deed: Babeock v. Gregg, 55 Mont. 317, 320, 118 Pac.
284 (1918). Compare Staleup v. Cameron Diteh Co. 130 Mont. 294, 285-298, 300
Pac. (2d) 511, 512 {1958).




provides that appropriated water may be turned into the channel of another
stream, or from a reservoir into a stream and mingled with its waters, and
then reclaimed, but that in =0 reclaiming it, water appropriated by another
shall not be diminished in quantity nor deteriorated in quality.®+®

The supreme court has applied this provision in several cases. Certain
parties were held entitled to divert from a slough a quantity of water equal
to that turned into the slough by them, but it was emphasized that by
changing their systems of cultivation or irrigation they could not take out
more than their input.34! The limitation in the statule was applied also in a
case in which a district discharged waters into a stream and thereby im-
paired the gquality of waters of a prior appropriator for domestic pur-
poses. 342 The court has also said that;343

# * % by no siretch of construction can this section be heid te con-
template the right of one to take from the flow of a stream an increase
caused golely by percolation resulting from irrigation upon adiascent lands.

Stored water conveyed in unadjudicated streams.—In 1957 the legisla-
ture enacted a statute providing for the regulation of conveyances of stored
water through natural stream channels, on petition of the reservoir owners
or operators.®#4 The provisions of this act apply to unadjudicated streams
only. The section (¥ 9} that provides for the repeal of conflicting legisla-
tion contains a proviso that nothing in the act shall be deemed to repeal

§ 89-804 of the Montana Revised Codes of 1947,

The owner or operator of a reservoir in which water is stored for irriga-
tion purposes, who desires to use the natural channel of an unadjudicated
stream to convey the siored water to the place or places of use, may file
a petition to that effect in the district court of any county in which any part
of the channel is located. The jurisdiction obtained by the court extends
to other counties as well. The court holds a hearing., at which any person
whose property rights may be affected may appear and file written objec-
tions, and at which testimony may be taken. If satisfied with the statements

340 Mont, Rev. Codes 1947, sec. 88-804,

341 Meine v, Ferris, 126 Mont. 210, 217, 247 Pac. (2d) 185, 198 (1852).

342 Missoula Public Service Co. v. Bifter Koot Irr. Dist., 80 Mont. 64, 58«
69, 257 Pac. 1038 (1927). The distriet argued that the water ii deposited never
reached the high-water mark of the stream and that it had the right o use
the channel unless it exceeded that capacity. The court held that the maxim
“one must s0 use his own righis as not to infringe on the righis of another”
applied to the circumstances of this case.

348 Rock Creek Ditch & Flume Co. v. Miller, 93 Mont. 248, 262, 17 Pac.
(2d) 1074 (1933). See zlse State ex rel. Mungas v. District Court, 102 Moni.
533, 538-530, 59 Pac. (2d) 71 ¢{19386). It is said in Perkins v. Kramer, 121 Mont.
5395, 599, 198 Pac. (2d) 4735 (1948), that a natural depression may be utilized
as a reserveir if no one is injured thereby. For some other points concerning
the use of a natural channel, see Campbell v. Flannery, 29 Mont. 246, 250-231,
74 Pac, 450 (1903); Wallace v. Weaver, 47 Mont. 437, 442, 133 Pac. 1089 (1913).

384 Mont. Laws 1857, ch. 114; codified as Mont. Rev. Codes 1947, §§ 89-857
to 89-864.
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in the petition. the court enters a decree granting the right petitioned for,
and appoints one or more water commissioners, whose compensation iz paid
by the petitioner, to disiribute the stored waters properly. Penalties are
provided for interference with the commissioners i the discharge of their
duties.

In a letter 1o the author dated September 24, 1957, Fred E, Buck, State
Engineer of Montana. advises that this measure was passed at the request
of the Montana State Water Conservation Board. Its primary purpose is to
protect the Board in utilizing natural stream beds as delivery channels for
walers stored in the Board's many reservoirs.

Efficiency of Practices
Diversion and distribution of water

The diversion works of an appropriator must be Teasonably efficient
under the circumstances, hut there i No requirement of absolute efficiency
that inures to the benefit of & subsequent apprepriator.45 Ap appropriator
cannot be compelled 1o djvert his water according 1o the most scientific
method known.34s By, although the user is not hound to extraordinary dili-
gence in his means of diversion and use, and may proceed according to loeal
custom, he is hound to the exercise of reasonable care in the construetion
and maintenance of his appliances to the end that others he not unnecessarily
deprived of the use of the water. 347

Method of use of water

In determining the question as to the duty of water-—that is, the quantity
of water to he awarded ar Irrigator in the adjudication of his water right—
the system of irrigation in common use in the locality, if reasonable and
proper under existing conditions, is 1o be taken as a standard, evep though a
more economical methgd might be adopted.34s The question of duty of
water in relation to the measure of an appropriative right has been discussed
heretofore under “The appropriative right—FElements of the right.”

Rotation in Use of Water

In a case in which plaintiff and defendants had rights to the use of
certain waters flowing in a common ditch from a reservoir owned in com-
mon. defendants being located closer to the supply and very little water

e

245 State ex rel, Crowley v. District Court. 108 Ment, 89, 97-88, 88 Pac,
(2d} 23 (1939,

e Worden v. Alexander, 108 Mont. 208, 215, 90 Pac. {24) 180 {1939).

347 Dern v, Tanner, 80 Fed. {2d} 626, g2a (D. Mont., 1832}, In thig case
it was stated that cerfain parties used the water more than 5 miles from the
point of diversion and conveyed the water thereto in open and in part poorly
consiructed and maintained ditches, Involving excessive evaporation ang
seepage losses. “In places their gjteh is little or no more than an injuriously
wide an sl;aﬂovq brook. They who ask eguity must do equity, so, before any

348 Worden v. Alexander, 108 Mont. 208, 215-2186, 90 Pac. (24) 180 (1839).
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frequently getting to plaintiff, the supreme court stated (at 25 Mont. 339)
that :34%

Considering the relations of the parties to the coniract under which
they were 1o use the water, the findings against the defendants, the evi-
dence in the case, and the obscure nature of the report of the testimony,
we cannot say that the court did net de eguity in its decree declaring
that the plaintiff should have the sole use of the water during two cer-
tain comnsecutive days of each week, This works no hardship to the de-
fendants, as it gives them the use of the water more than two-thirds
of the time.

Exchange of Water

A statwte authorizes owners or possessors of lands susceptible of irri-
gation from a stream in which there is no surplus water available, who have
rights in reservoirs from which water cannot be conducted to their lands. to
discharge the stored water into the siream in exchange for equal gquanti-
ties of natural flow, provided that the exchange can be made without injury
to prior appropriators.®s® '

An exchange of appropriative rights for natural flow’ diverted from one
stream into another stream—involving a convevance of water rights by an
unrecorded deed—was approved by the court in a case decided in 1895.2%7

Claims of the right to take natural flow in exchange for return seepage
walers are discussed hereinafter under “Waste, seepage, drainage, and re-
turn  waters—Return waters—Claim of equivalent diversion for return
flow.”

Changes in Exercise of Rights
A statute provides thai:3%2

The person entitled to the use of water may change the place of
diversion, if others are not thereby injured, and may extend the ditch,
flume, pipe, or agueduct, by which the diversion is made, to any place
other than where the first use was made, and may use the water for
other purposes than that for which it was originally appropriated.

Point of diversion

The general rule—1It is the well settled rule that one entitled to the use

349 Anderson v. Cook, 25 Mont. 330, 331-335, 338-339, 64 Pac. 873, 65
Paeg, 113 (31901).

3s5¢ Mont. Rev. Codes 1847, sec. 89-806.

a5t Middie Creek Ditch Co. v. Henry, 15 Mont. 5§58, 560-565, 572, 39 Pac.
1054 (1895). The earliest appropriators, downstream, coniracted with an up-
stream ditch company to grant to the company their prior water rights in
exchange for water brought into the stream from another stream above their
headgates. Other water users on the stream claimed that by this conveyance,
which was neither acknowledged nor recorded, the prior appropriators had
abandoned their rights, in which event the contesting parties would have ben-
efited from the transaction. The supreme court held that thers was no
abandonment, and that the instrument was sufficient to grant the usufruct
of the water to the upstream ditch company.

352 Mont, Rev. Codes 1947, sec. 88-803.
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Injury from change.—The supreme court said in 1946 thap:sss

It is well established in this state that a prior appropriator may not
change the place of divergion of water so as to injure junior appropria.
tors. # * =

Consequently, in cases in which the change caused or threatened to cause
Mmjury io others—such as transferring the peint of diversion upstream above
the headgate of 2 junior appropriator——the right to make such change has
not been sustained,3ss

Burden of proof.—The parly who affirmatively alleges injury as the re-
sult of a controverted change of the place of diversion thereby sssumes the
burden of proving such injury.3s7 Proof that such change prejudices the
rights of others entitled 1o the use of the water s fatal to the right 10 make
the change.3ss By if the objecting parly cannot show injury, he has no
ground of complajnt,3ss

Place of yse

The general rule—An apprepriator has the right to change the place of
use of the water so long as the change does not injuriously affect other ap~
propriators.3se

332 Head v. Hale, 28 Mont. 302, 308, 100 Pac, 222 (1809); Sain v, Montana
Power Co., 20 Feq. Supp. 843, 848 (D, Mont., 1937); Gualiger v. MeNulty, 80
Mont. 339, 357, 260 Pac. 401 (1927): Thragher v. Mannix & Wilson, 95 Mont.
273, 276, 26 Pae. (2d) 370 (1933}, In Middle Creek Diteh Co. v. Henry, 15
Mont. 558, 573, 39 Pac. 1054 (1893), the court stated that one has = right to
change the place of diversion of water, and did not add any qualifipah’on.

and could convey, only the use which they owned,

354 Wheat v, Cameron, 64 Mont, 484, 501,-210 Pac, 76] (1922): Thomas v,
Ball, 66 Mant, 161, 166, 218 Pae, 997 (1923); Maclay v. Missouln Irr. Dist.,
80 Mont. 344, 335, 3 Pac. (2d} 286 {1931); Peck v. Simon, 101 Mont. 12, 2o,
52 Pac. (24) 1g4 {1935).

358 Loyning v. Rankin, 118 Mont. 235, 247, 165 Pac. (2d) 1008 (19846). See
Lokowieh v. Helena, 46 Mont, 875, 577, 129 Pac. 1063 (1913).

#56 Columbia Min. Co, v. Holter, 1 Mont. 286, 299-360 {1871}. See Quigley

Sain v, Monteng Power Co,, 20 Fed. Supp. 843, 848 (D. Mont., 1837).

60 Whitcomb v. Murphy, 94 Mont, 562, 565, 23 Pac. (2d) 980 (1933);
Carlson v, Helena, 43 Mont. 1, 6-7, 114 Pac. 110 (1911). In Smith v, Dennify,
24 Mont. 20, 24, 60 Pac. 398 (1900}, the court said that: “A legal appropriator
of water may change the nlace of its use, and may use the water for other
burposes than that for which it wag originally appropriated, * s & The




The appropriative right is not impaired by the making of a change in
the place of use.38' Even an injurious change. though subject to challenge
by the injured party, does not affect the validity of the appropriative
right.®¢2 And the fact that the person making such change does not own the
land on which he uses the water does not affect the right of appropri-
ation.363 ‘

Injury from change~The rule is that the place of use may not be
changed to the prejudice of other appropriators.3e

The right to change the place of use of water has been refused by the
courts in cases in which it was shown that injury to other appropriators
would result, such as in the case of precluding lower appropriators from
continuing to use waters after having been used by appropriators up-
stream.?% Injunction has been issued to restrain appropriators from
changing the place of use of the water to the detriment of subsequent
appropriators. 3¢

Burden of prooj~The burden is upon the party who insists that a

right thus acquired to take water from or over the land of another is there-
fore in the nature of an easement in gross * * * , which, according to
circumstances, may or may not be an eassement annexed or attached t0
certain land as an appurtenant thereto.”

a8t Wheat v. Cameron, 64 Mont. 484, 501, 210 Pac. 761 (19822); Maclay v.
Missoula Irr. Dist., 80 Mont. 344, 355, 3 Pac. (2d) 286 (1931).

362 Hansen v. Larsen, 44 Mont, 350, 353, 120 Pac. 226 (1911). The court
said “The statute does not expressly or by implication declare that a change
in the place or character of the use, even though such change does affect the
rights of others adversely, shall impair the right in any respect whatever.
Such change might give rise to an action for damages or justify the issuance
of an injunction, but it does not impair the right itseif.”

363 Macloy v. Missoula Irr. Dist, 90 Mont. 344, 385, 3 Pac. {2d) 286
(1931).

384 Lokowich v. Helena, 46 Mont. 575, 577, 128 Pac. 1063 (1913). 1t is
stated in Gasser: v. Noyes, 18 Mont. 216, 223, 44 Pac. 959 (18086): ‘“This view,
we think, is in accordance with the authorities, as well as reason and justice.”

In the earliest decision of the supreme court relating to a change in
place of use, it was held that prior appropriators for mining purposes had the
right to exiend the ditch and fo change the place of use and take the water
to any other point to the extent of their appropriation, even though the subse-
quent appropristors downstream were thereby preciuded from the use of the
waste waters from the prior appropriators’ mining operations which otherwise
would have gone down the stream to their headgate: Woolman v. Garringer,
1 Mont. 535, 542-543, 544 (1872). The court relied upon Davis v. Gale, 32
Calif. 26 (1867), in which the rule respecting change of place of use was
stated without the limitation that the change must not injuriously affect the
rights of others, That important limitation became recognized later in Cal-
ifornia, as well as in Montana and other Western States.

385 Alder Gulch Con. Min. Co. v. Hayes, 6§ Mont. 31, 37-38, 9 Pac. 581
(1886); Gassert v. Noyes, 18 Mont. 218, 223, 44 Pac. 959 (1896). And see Spo-
kane Ranch & Water Co, v. Begtty, 37 Mont. 342, 351-352, 96 Paec. 727, 87 Pac.
838 (1508).

268 Mannix & Wilson v. Thrasher, 85 Mont. 267, 271, 26 Pac. (2d) 373
(1833},
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change in place of use has affecied him adversely, to allege and prove the
facts.?¢” One who is not injured by a change in the place of use has no
ground of complaint.3ss

Purpose of use

The general rule—An appropriator has the right to change the purpose
of nse of his water, so long as the rights of other appropriators are not in-
juriously affected thereby.3es Many changes in purpose of use were made
in the earlier days, particularly from mining to irrigation as a consequence
of the “playing out” of the placer-mining claims and the growth of agri-
cultural development under irrigation in the Siate.370

A change in the use of water—for example, from mining to agriculture,
or vice versa~—does not affect the validity of the appropriative right:37

This has been the rule in this Jurisdietion from early territorial day
* % % | and since 1885 has been so declared by statute * # %

This is the case, even though the change affects the rights of others ad-
versely and therefore is actionable.372

347 Hansen v. Larsen, 44 Mont. 350, 3583, 120 Pac. 229 (1911); Lokowich v.
Helena, 46 Mont. 575, 577, 129 Pac. 1063 {1813). The court stated in Hansen v.
Larsen that the resirictions in the statute are matters of defense,

368 In QOsnes Livestock Co. v, Warren, 103 Mont. 284, 302, 62 Pac. (24)
208 (1636}, the change of place of use could be made without injury o the
complaining appropriator because his place of diversion was above all the
points of diversion of the other party. In Carlson v. Helena, 43 Mont. 1, 6.9,
114 Pac. 110 (1911), the objeeting party was a taxpayer in the City of Helena
and not one of the subsequent appropriators, and consequently was not ene
titled te object fo the transfer of waler on the part of the city,

269 Power v. Swifzer, 21 Mont. 523, 530, 55 Pac. 332 (1898) ;Head v. Hale,
38 Mont. 302, 308, 100 Pac. 229 (1908); Galiger v. McNulty, 80 Mont. 3389, 357,
260 Pac. 401 (1927). The court in Head v. Hale referred to the statutory au-
thorization, bat stated that even in the absence of thig statutory declara-
tion the rule would be the same.

370 For some cases in which the mining right was changed to irrigation,
see Meagher v, Hardenbrook, 11 Mont. 385, 28 Pac. 451 (1891); Head v. Hale,
38 Mont. 302, 160 Pac. 222 (1908); Hansen v. Larsen, 44 Mont. 350, 120 Pac.
228 (1911). Mining and agricultural to municipal: Spokane Ranch & Wuater
Co, v. Beatty, 37 Mont. 342, 96 Pac. 727, 97 Pac. 838 (1808). Milling to irriga-
tion: Featherman v. Henmessy, 43 Mont. 310, 115 Pac. 983 (19113,

374 Thomas v. Ball, 66 Mont. 181, 1686, 213 Pac, 597 (1923).

372 Hansen v. Larsen, 44 Mont. 350, 353, 120 Pac. 229 (1911}, The rule
was applied in Peck v. Simon, 101 Mont, 12, 20, 52 Pac, (2d) 164 {1935), as
against a contention that when the owners of certain mining water rights
ceased using them for that purpose and devoted them to the irrigation of
agricultural lands, it was in effect a new appropriation, and that their ap-
propriations for such latter purposes should be dated from the date they
commenced to use the water for agricultural purposes. It was held in this
case, at 101 Mont. 21, that after the change of use from mining to agriculture
the actual use of the water for irrigation purposes should be the measure of
the appropriation, inasmuch as the appropriator’s needs and facilities measg-
ure the extent of his appropriation unless his needs exceed the capacity of
his facilities, in which case the capacity measures the extent of the right.
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Injury from change.~The character of use may not be changed to the
prejudice of other appropriators.®”> The right to change the purpose of
use does not extend to the sale of excess water, above the appropriator’s
beneficial use, to other parties for other purposes’37%

A change of use from mining, a noncensumptive use, to agriculture, a
consumptive use, to the injury of downstream appropriators, is not per-
missible under the statute, because it will deprive these later appropriators
of water which they have been psing and upon which they have been de-
pending for maintenance of their rights.®7® Bui where the use of water for
mining purposes is made downsiream from the places of use hy junior
appropriators for agriculiural purposes. these junior appropriators are not
injured by anv change in the use of the water from mining to agriculture.®’®

Burden of proof.—The burden of proving that a change iz injurious
rests upon the one who insists that the change affects him adversely.®?”

LOSS OF WATER RIGHTS

The stztuie governing the appropriation of water provides that when

273 Lokowich v. Helena, 48 Mont. 575, 577, 128 Pae, 1063 (1918); Maonnix
& Wilson v. Thrasher, 95 Mont. 267, 270-271, 26 Pac. {(2d¢) 373 (1833). See
Gassert v. Noyes, 18 Mont. 216, 223, 44 Pac. 959 (1896}, The early case of
Woolman v. Garringer, 1 Mont. 535, 543 (1872}, stated with approval a rule
that a prior appropriator may change the use for which he first appropriated
the water without losing his priority, relying upon Davis v. Gale, 32 Calif. 26
{1867), no mention being made of the now well-recognized limzitation that no
injury be inflicted upon the rights of others; and the statement was approved
in Meagher v. Hardenbrook, 11 Mont. 383, 390, 28 Pac. 451 (1881). See also
WMiddle Creek Ditch Co. v. Henry, 15 Mont 558, 573, 39 Pac. 1054 (1895);
Smith v. Demniff, 24 Mont. 20, 24, 60 Pac. 398 (1800); Hays v. Buzard, 31 Mont,
74, 81, 77 Pac. 423 (1904). The limitation of the rule has been siated more
generally in the later cases.

174 Creek v. Bozeman Water Works Co., 15 Mont, 121, 131, 38 Pac. 459
(1884); Galiger v. MeNulty, 80 Mont. 329, 357, 260 Pac. £01 (1927},

275 Head v. Hale, 38 Mont. 302, 307-308, 100 Pac. 222 (1909). In Feather-
man v. Henwnessy, 43 Mont. 310, 316-317, 115 Pze. 583 (1811), an appropriator
acquired a right to the use of 1,500 inches of water for milling purposes in
1883, the waters flowing back into the creek below the mill, and in 1805 he
diverted 90 inches of that guantify for irrigation. The appropriator was de-
creed the right to 1,500 inches for operating his mill subject to & change to
some other use without injury to any other party, and was also allowed 90
inehes of the amount for irrigation with right dating from the change to
jrrigation in 1805, This judgment was sustalned by the supreme court, the
change from milling 1o agricultural purposes of the 9 inches in 1905 being
such a change of the original use as io result in a consumption of the guan-
{ity so diverted to the new use, and therefore amounted to a new appropria-
tion.

are Peck v. Simon, 101 Ment. 12, 20, 52 Pac. (2d) 164 (1935).

377 Hansen v. Larsen, 44 Mont. 350, 353, 120 Pae. 228 (1911). In Loko-
wich v. Helena, 46 Mont. 575, 577, 120 Pac. 1063 (1913), it is said that while
one may not change the character of use {0 the prejudice of other appropria-
tors, “it does not follow that any such change is to be taken, in limine, as
prejudicial. On the contrary, the burden is on the party claiming to be preju-

diced by such change, to allege and prove the facts”

L -




the appropriator or his successor in interest “abandons and ceases to use
the water” for the purpose for which it was appropriated, the right
ceases.®”® There is no provision for statutory forfeiture solely by reason of
nonuse of water for a prescribed period of vears,

A water right that is fully perfected is a property right of which the
owner can be divested only in some legal manner,97¢

Abandenment
Essential elements

Intent and relinquishment of possession-—The abandonment of a water
right is a question of fact, to be determined as other questions of fact, from
the acts and intention of the party who is alleged to have abandoned the
rights in controversy.38¢ It is necessary that the intent to abandon the right
and the relinquishment of possession must coincide. As said by the supreme
court; 38!

To constitute abandonment there must be a concurrence of act and
intent--the relinquishment of possession and the intent not to resume it
for a beneficial use & # % | * * * pejther an intention to sban-
don nor nonuser is sufficient; the union of both is indispensable to consti-
tute abandonment # = *

Thus abandenment is a mixed question of intent and act.382

Intent.~—-Abandonment is a matter of intention:3%* and there can be no
abandonment without an intent to abandon the right, even though work may
be suspended on construction of facilities for application of the water to
use, 384

378 Mont. Rev. Codes 1947, sec. 88-802. See Conrow v. Huffine, 48 Mont.
437, 444, 138 Pac. 1094 (1814}, In Huffine v. Miller, 74 Mont. 50, 52, 237 Pac.
1103 (1925), the court stated that: “Appropriators of water cannot mainiain
a valid claim to an amount of water in excess of the beneficial use to which
it iz applied, and when the appropriator or his successor ceases %o use the
water for such beneficial purpose, the right ceases.”

379 5t. Onge v. Blakely, 76 Mont, 1, 14, 245 Pac. 532 (1928); Osnes Live-~
stock Co. v. Warren, 102 Mont. 284, 294, 62 Pac. (2d) 206 (1936).

380 Meagher v. Huardenbrook, 11 Mont. 385, 389, 28 Pac. 451 (1891);
Power v, Switzer, 21 Mont. 523, 529, 55 Pac. 32 (1898); Hagygin v. Soile, 23
Mont. 375, 381, 50 Fac. 154 (1839); Featherman v. Hennessy, 42 Mont, 535, 540,
1183 Pac. 751 (1811); Thomas v. Ball, 88 Mont. 161, 166, 213 Pac. 597
(1923}; Federal Land Banic v. Morris, 112 Mont. 445, 453, 116 Pac. (2d) 1007
(1941).

a8t Thomas v. Ball, 66 Mont. 161, 167, 213 Pac. 597 (1823).

382 Tucker v. Jones, 8 Mont. 223, 230, 19 Pac. 371 (1888); Gassert v.
Noyes, 18 Mont. 216, 219, 44 Pac. 958 (1896); St. Onge v. Blakely, 76 Mont,
1, 14, 243 Pac. 532 (1926); Osnes Livestock Co. v. Warren, 103 Mont, 284, 284,
62 Pac. (2d) 206 (1936); Irion v. Hyde, 107 Mont. 84, 91, 81 Pac. (2d)} 353
(1038).

383 Middle Creek Ditch Co. v. Henry, 13 Mont. 558, 578, 577, 239 Pac. 1054
(1885); Smith v. Hope Min. Co., 18 Mont. 432, 438, 45 Pac. 632 (1886); Norman
v.Corbley, 32 Mont, 195, 203, 79 Pac. 1058 (1805).

384 Atchison v, Peterson, 1 Mont. 561, 565 (1872), affirmed, 87 U. 8. 507
{1874); Tucker v. Jones, 8 Mont. 225, 230, 19 Pac. 571 (1888); Gassert v. Noyes,
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Hence, “An abandonment must always be voluntarv.”385 And so, after an
appropriation of water has been completed, “the courts will not lightly
decree an abandonment of a property so valuable in a semi-arid region
such as this * ¥ % 7see

Establishment of abandonment

Conirolling facts and circumstances—The facts and circumstances in
the case are to be examined in arriving at the pertinent acts and the inten-
tion of a party alleged 1o have abandoned a water right.*®” Hence a volun-
tary nonuser of water by a purchaser of a water right, with no intention
to resume the use thereof, and without the assertion of possession or title for
a number of years after purchase—particularly where such purchaser had
permitted the water to be used by others adversely for a period of years—
warranted an inference of abandonment. In another case, where an appropri-
ator had allowed his ditches and flumes to deteriorate to such an extent
thal they would not convey water, and where his successor in interest had
disclaimed on several occasions any right acquired by her predecessor, it
was held that the evidence was sufficient to support a finding of abandon-
ment of whatever right had heen acquired.3s2 !

Nonuser for a considerable period of time may be some evidence of an
intention to abandon the water right.3®® But mere lapse of time is not
enough, bhecause:390

The circumstances must be such as to justify an inference of intention 1o
abandon; in other words, to leave the property to be taken by any other
*

person who chooses to do so, * %

Burden of proof—The loss of a water right by abandonment or other-
wise is a serious matter in the West. Therefore, 39!

The authorities are all of one accord in holding that the party claiming
abandonment has the burden of proving his contention by a preponder-
ance of the evidence, and that to establish abandonment the evidence to
that effect should be clear and definite. * * =*

Circumstances not constituting abandonment

Intent not established.—In view of the vital importance of the element
of intent to abandon a water right, the inability to prove intent is one of

18 Mont. 218, 219, 44 Pac. 858 (1888); Wood v. Lowney, 20 Mont. 273, 278, 50
Pac. 794 (1897); Moore v. Sherman, 32 Mont. 542, 546, 158 Pac. 985 (19186} ;
Rodda v. Best, 68 Mont. 205, 214, 217 Pac. 669 (1923).

283 Morris v. Bean, 146 Fed. 423, 434 (C.C.D. Mont., 1906); St. Onge v.
Blakely, 76 Mont. 1, 14, 245 Pac, 532 (1926): Osnes Livestock Co. v. Warren,
103 Mont. 284, 294, 62 Pac. (2d) 206 (1936).

386 Thomas v. Ball, 66 Mont. 181, 167, 213 Pac. 597 (1923).
387 Haggin v, Saile, 23 Mont. 375, 381, 59 Pac. 54 (1898).
388 (Goon v. Proctor, 27 Mont. 526, 528, 71 Pac. 10603 (1903).

389 Thomas v. Ball, 66 Mont. 161, 168, 213 Pac. 597 (1923); St. Onge v.
Blakely, 76 Mont. 1, 15, 245 Pac. 532 (1928),

398 Featherman v. Hennessy, 42 Mont. 535, 540-541, 113 Pac. 751 (1911).
391 Thomas v, Bell, 66 Mont. 161, 168, 213 Pac. 597 (1823).
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the usual causes of failure to establish an abandonment. This runs through
the tapies discussed immediately below. For example, where the holder of
a waler right abandened his inchoate rights in the land on which the water
was first used. whatever presumption might otherwise have been indulged in
that he inended to abandon his right to the water was overturned by the
fact that he used the water continuously on other land.?2 Resumption of
the use of water is some evidence that the owners did not intend to abandon
the right by failing to employ it during the immedialely preceding vears;
and sale of a water right for a valuable consideration is some evidence
that the right has not been abandoned.’s Likewise, a permissive use of
water immediately negatives any idea of abandonment.394 In one of the
earliest waterright cases the Territorial court stated that when work on a
cerlain mining ditch was suspended there was no intention to abandon:
that the subsequent sale for a valuable consideration showed the property
to be valuable: and that there was in fact no abandonment of possession-—
hence no abandonment of the ditch within the meaning of the law.39

Mere nonuser—Although failure to use water for & considerable time
may be evidence of an intention to abandon the water right, mere lapse of
lime during which there is a nonuser, unless there is an intent to relinquish
the right, does not constitute an abandonment. 9% If any principle of the law
of water rights can be considered settled, said the court, this one is.397 And
the fact that the period of nonuse exceeds the period prescribed by the
statute of limitations does not alter the principle.ass

Two examples of the effect of nonuser upon claimed abandonments of
water rights may be cited. In one instance there had been nonuse for nine
years: but whatever force that may have had in showing an intention to
abandon the water right, that force was wholly offset by other evidence
tending to show that the holder did not intend to abandon the right so as
to leave, in the opinion of the court, not even a conflict of testimony.3%°
And in a case in which it was contended that the right claimed had been
abandoned and lost by nonuser between 1882 and 1896, the court stated that
the evidence merely showed the nonuser of the waler while the owners were

32 Hays v. Buzard, 31 Mont, 74, 80-81, 77 Pac. 423 (1004).

¥%3 Thomas v. Ball, 86 Mont. 161, 168, 213 Pac. 597 (1923).

394 Irion v. Hyde, 107 Mont. 84, 91, 81 Pac. (2d) 353 (1838).

( 73;5 Atchison v, Peterson, 1 Mont. 561, 565 (187); affirmed, 87 U. 8. 507
18743,

396 Tycker v. Jones, § Mont. 225, 230, 19 Pac, 571 (1888) ; Gassert v. Noyes,
18 Mont. 218, 219, 44 Pae, 959 {1898); Sloan v. Glancy, 19 Mont. 70, 77, 47 Pac.
334 (1897); Featherman v. Hennessy, 42 Mont. 535, 540, 113 Pac. 751 {1911);
Musselshell Valley Farming & Livestock Co. v. Cooley, 88 Mont. 276, 295,
283 Pae. 213 (18928,

Y Moore v. Sherman, 52 Mont. 542, 546, 159 Pac. 966 (1916) . Immediately
preceding this statement, it was said that: “There was nonuser for ten years,
but nonuser does not constitute abandonment.”

3%8 Thomas v. Ball, 86 Mont. 161, 168, 213 Pac. 597 (1923); St. Onge v.
Blakely, 76 Mont. 1, 15, 245 Pac. 532 (1928).

399 Smith v. Hope Min. Co., 18 Mont, 432, 438-439, 45 Pac. 632 (1896).
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laboring under certain disabilities, and the resumption of the use when pos-
session was secured by those in a position to use the water.40® Hence the
fact that other parties in the meantime had acquired junior rights in no
manner affected the owner’s right to resume the use of his property.

Conveyance of water right—Abandonment is the giving up of a thing
absolutely without reference to any particular person or purpose.4®t In
other words, there can be no such thing as abandonment to particular per-
sons or for a consideration: and so the convevance of a water right is not
an abandonment of the right, particularly as the intent of the grantor ob-
viously is to convey the right to his grantee and not to abandon it.492

Neor does the conveyance of a water right by deed or other written instru-
ment that lacks the formalities of acknowledgement and recording pre-
scribed by law for the convevance of title 1o real estate, operate as an ahan-
donment of the water right.#%% The sale or release of the right of a squatter
to fand on the public domain does not operate as an abandonment of the
appropriative water right, unless the squatier abandons the water right as
well.2%4 And a cancellation of a desert entry does not operate as an aban-
donment of a completed water right used in connection with that land.*9s
These matters have been discussed heretofore from the standpoint of for-
malities of conveyance under “The appropriative right—Property charac-
teristics.”

408 §t. Onge v. Blakely, 76 Mont. 1, 14-15, 245 Pac. 532 (1928).
40t Norman v, Corbley, 32 Mont. 195, 203, 79 Pac. 1059 (1803).

402 Middle Creek Ditch Co. v. Henry, 15 Mont. 558, 576-5T7, 39 Pac. 1054
{1895). The execution of a mortgage cennot be successfully urged as an
abandonment of the water right: Smith v. Denniff, 24 Mont. 26, 30, 60 Pac.
308 (1800).

403 Middle Creek Ditch Co. v. Henry, 15 Mont. 558, 376-581, 39 Pac. 1054
(1895); McDonald v. Lonnen, 13 Mont. 78, 83-86, 47 Pac. #48 (1867). In
Middle Creek Ditch Co. v, Henry, at 15 Mont. 577, the eourt said: “In the
case at bar the evidence is that the parties did not intend io abandon the
use of the water which they had appropriated. Their acts indicated precisely
the contrary intention. They conveyed, by an instrument in writing sufficient
for the purpose, the use of the water for a valuable consideration. This is not
an abandonment.” And in McDonald v. Lannen, at 18 Mont. 86, the court
said: “By transferring his possession of land, together with a water right ap-
purtenant thereto, a setiler certainly does abandon any intention he may have
had of personally acquiring a government patent to the property by a com~
pliance with the United States statutes. But a mere failure to execuie a deed
in no wise justifies the inference that he intends to throw away his honest
buyer's rights as well as his own. He personally, and any grantee from him
with notice, would be estopped, as intimated in Berkley v. Tieleke, from
reasserting his rights as against his purchaser. Why, then, should a stranger
to his title be allowed a greater privilege; a stranger, too, not in privity with
the United States government itself?” These cases effectively overruled ihe
prineciple (i it is correct to say that a principle was so established) in Bark-
ley v. Tieleke, 2 Mont. 58, 64, 85 (1874), to the effect that an attempt to trans-
fer a water right by an improper conveyance operates as a surrender or
abandonment of the right acquired by appropriation.

404 Cook v. Hudson, 110 Mont. 263, 278, 1038 Pac. (2d) 137 (1940).

4¢3 Hays v. Buzard, 31 Mont. 74, 80-81, 77 Pac. 423 {1904); Osnes Livestock

Co. v. Warren, 103 Mont. 284, 284, 62 Pac, (2d) 206 (1036).
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Insufficient wager supply—The Montana Supreme Court held that:at

Abandonment is of eourse a question of fact, ang the mere fact tha:
during a period of years, there was insufficient water capable of bein;
reservoired to irrigate lands, ang only enough to water the stock, cep
tainly doeg not present a question of abandonment. The evidence doe
not at g} support abandonment, either in aet or intention, G

And a Federal court held that cessatiop, of use of water because of uplaw.
ful diversions upstream on the part of other water users, which prevented
e waler from reaching the parties entitled to it, did pot work an abandon-
ment.2%7 The court stated that ap abandonment myg always he voluntary,
and does not resyl; from an enforeed discontinuance of the use of water.

~—Changes in exercige of rights”) that 4 change in the Point of diversion,
lace of US€, or purpose of use does not impajr the water right in any way,
p purp p £ ¥ way

While a water right initiated in trespass is invalid, and while, i iis ex-
ercise depends upon the commission of a trespass, 4 waler right may pot

be asserted as against the trye owner of the Jand trespassed upon, never-
theless;a10

We know of o rule of law which provides for the enforceg abandon-
ment of a vesteq water right ag 4 penalty for exercising it ag g tres-
basser. * =

An early mining ditch owned by several parties had been yged for some
vears and then abandoned, one of the owners later Tecapturing a part of
the water formerly used for mining and puting it to use for irrigating his
land.1" It yaq helg to be well settled that one tenant in commeon might pre-
serve the entire ©slate or right held in common; and that i would seem
to follow from analogy that one tenant in commen might preserve g part
of the common estale or right, And so:

In the beculiar case of water rights it would appear #o be so with more
foree, because the right can only be Dreserved by both the use, ang the
niecessity for the use, for some beneficial purpose; so that a tenant in




common, in preserving this Tight, can oniy breserve it to such extent as
he can use .

Effect of abandonment

Upon the abandonment of a water right, the water so lost becomes
publici juris again, subject to recapture.4!? Where an appropriator aban-
dons a right and thereafter reasserts his right to the abandoned appropria-
tion, it amounts to a new Appropriation.4’® By the same reasoning, the tak-
ing of possession of a relinquished water right by one not in privity with
the original appropriator or his lawful successor in interest, constitutes
the initiation of a new right with priority as of the date of beginning the
new use, regardless of the fact that the present claimant mav have repaired
and used the original ditches 414 (See the discussion of attempted “tacking”
of title omo titles of predecessors with whom no privity of interest is
shown, under “The appropriative right — Property charateristics — Privity
between claimant and original appropriater,” above. |

Adverse Possession and Use
Applicability to appropriative right
The supreme court has said:ais

That the right tc the use of water for irrigation or other lawful pur-
boses may be lost by one and acquired by another by preseription is
settled beyond controversy in this jurisdiction, ® * & )

The right to the use of a diteh across the lands of another may be
acquired by adverse user,4'¢ and this may come about even though the
claimant to the easement does not own the water right under which water is
carried in the ditch, but depends for the use of the ditch upon water leased
or otherwise acquired from year to vear.4v’

Upon the perfection of the preseriptive right, an antecedent grant of the
asserted right is presumed by law.s'8

The supreme court held in 1894 that findings by a trial court that cer-
tain claimants had acquired water rights by prescription and also by ap-

412 Barkley v. Tieleke, 2 Mont. 59, 64 (1874).

413 O’Shea v, Doty, 68 Mont. 318, 320-321, 218 Pac. §58 (1923),

413 Head v. Hale, 38 Mont. 302, 308, 100 Pac. 222 {1909).

415 Verwolf v. Low Line Irr, Co., 70 Mont. 970, 877, 227 Pac. 68 (18924}, See
also State v. Quantic, 37 Mont, 32, 54, 94 Pac. 491 ¢ 1808); Custer Consolidated
Mines Co. v, Helena, 52 Mont. 35, 40-41, 156 Pac. 1000 (1916); Zosel v. Kohrs,
72 Mont. 564, 574, 234 Pac. 1089 (19253 Gibbs v, Gardner, 107 Mont. 78, 81,
80 Pac. (2d) 370 (1938); Cook v. Hudson, 110 Mont. 288, 282, 103 Pac. (24}
g;& 2(‘)1946); Stearns v. Benedick, 126 Mont, 272, 278, 247 Pac. (2d) 636, 659

216 Geary v. Harper, 92 Mont. 243, 251, 12 Pac, {(2d) 276 {19823,

417 MeDonnell v. Huffine, 44 Mont. 41 1, 423, 120 Pac. 792 {1912).

418 State v, Quantic, 37 Mont. 32, 54-55, 84 Pac. 491 (1808); Boehler v.
Boyer, 72 Mont. 472, 416, 234 Pac. 1088 {1925).
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propriation were inconsisient, the distinction being important with respect
to the priority that would apply to the water right in question.4'?

One may not rely upon an unlawful act of the judge or of any water
commissioner appointed by him o distribute decreed water in order to
establish a claimed right by adverse possession.420

Elements of prescriptive right

In order to perfect a prescriptive right to the use of water, the use
must have been open and notorious, adverse and hostile, exclusive, continu-
ous and uninterrupted, under a claim of right, for the period prescribed
by the statute of limitation of actions to recover real property.42!

Open. and notorious use—The supreme court has said that while the au-
thorities use hoth of the words “open” and “notorious,” the use of either
would seem to be sufficient, as they are practically synonymous when nsed
in this connection.??2 The court also has used the word “visible” in relation
to the adverse use of a ditch.23

Adverse and hostile use—1In order that the use of water be adverse, the
claim must be hostile to that of the person against whom it is asserted.42¢
The use of the water must be an invasion or infringement of the claimed
right of the rightful owner—that is, the claimant against whom the right
is asserted—which the owner may at anv time assert but fails to do so
uniil the full statutory period has’ passed.s2s

319 Johnson v. Bielenberg, 14 Mont. 508, 507, 37 Pac. 12 {1894). The trial
court had found that Herman Johnson had appropriated 150 inches in 18686,
and that Peter Johnson and Patrick Quinlan had, since 1867, used adversely
100 of these 150 inches but also that they had obiained this 100 inches by hav-
ing appropriated the same in 1867, If Johnson and Quinlan had obtained the
right by preseription, their right was prior to that of Herman Johnson, but
if they had obtained it by appropriation, it was junior. Subsequently, in State
v.Quantic, 37 Mont. 32, 54-55, 94 Pac. 491 {1808), the court quoted from Long
on Irrigation, see. 89, first edition, which was based upon Smith v. Hawkins,
110 Cahlif. 122, 42 Pac. 453 (1893}, regarding distinctions between acquiring a
water right by appropriation and acquiring such a right by prescription.

420 Lamping v. Diehl, 126 Mont. 193, 203, 246 Pac. (2d) 230, 235 (1952).

421 Taibott v. Butte City Water Co., 29 Mont. 17, 26, 73 Pac. 1111 {(1808);
Bullerdick v. Hermsmeyer, 32 Mont. 541, 554, 81 Pac. 334 (1905); Smith v.
Duff, 3% Mont. 374, 378, 102 Pac. 981 (1808} ; Verwolf v. Low Line Irr. Co.,
70 Mont. 570, 577, 227 Pac. 88 (1924): Boehler v. Boyer, T2 Mont. 472, 480, 234
Pac. 1086 (1925}; Irion v. Hyde, 107 Mont. 84, 88, 81 Pac. (2d) 352 (1038);
Lamping v. Diehl, 126 Mont. 193, 203, 246 Pac. (2d) 230, 235 (1952).

422 Smith v. Duff, 30 Mont. 374, 378, 102 Pac. 981 {1909).

223 Glantz v, Gabel, 66 Mont. 134, 141, 212 Pac. 858 (1923).

424 Movrris v. Bean, 148 Fed. 423, 433 (C.C.D. Mont., 1906).

425 Bullerdick v. Hermsmeyer, 32 Mont. 541, 554,655,81 Pac.. 334 (1805). See
also Featherman v. Hennessy, 42 Mont. 339, 541, 113 Pac. 781 (1811); Boehier
v. Boyer, 72 Mont. 472, 476, 234 Pac, 1086 (1825). The water must be used “ad-
versely and against their rights”: Irvion v. Hyde, 107 Mont. 84, 93, 81 Pac.
(2d) 353 (1938). The use must “be defrimental to the one whose title and
rights are said to have been destroyed”: Woodward v. Perkins, 116 Mont. 46,
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To constitute an invasion of the right of the prior appropriator, he
must be deprived of the water when he has actual need of i.#?¢ And the
invasion of the right of the owner must be of such character as to enable
him at any time during the statutory period to maintain an action against
the adverse user.#?’

The supreme court has said that:42#

The right by adverse user, or preseription, is acquired, in some measure,
by an invasion of the rights of others-—it bears a sort of kinship, by re-
fined descent, to the “possession by bow and spear” of an earlier time;
it iz based upon a positive assertion of right in and by the water user
in derogation of the rights of everyone else. * * *

It follows that a use of water may be open and notorious and still not
be adverse.t?® And as a necessary consequence, proof of the use of water
during the statutory period of limitations, standing alone, is not sufficient
to prove title 1o the water right by adverse possession.43°

Permissive use distinguished.~—A use of water that is made with the
permission of the rightful owner of the water right is not adverse to the
claim of such owner.*3' Permissive use ordinarily negatives “any idea or
possibility” of adverse use.#3? Where the claimant has shown an open, visi-
ble, continuous, and unmolested use of the land of another for the period
of time necessary to acquire title by adverse possession, the use will be pre-
sumed to be under s claim of right and not by license of the cwner: and in
order to overcome this presumption, the burden is upon the owner to show
that the use was permissive.??3

Revocation of permission.—Even though a use of water may have been
permissive in the first instance, nevertheless if thereafter exercised under

54, 147 Pac. (2d) 1016 (1944). In St. Onge v. Blakely, 76 Mont. 1, 18-17, 245
Pac. 532 (1928), the court distinguished between the character of proof re-
quired to establish adverse use of water and adverse use of real estate.

4§6 Talbott v. Buite City Water Co., 29 Mont. 17, 26-27, 73 Pac. 111l
(1803).

427 Talbott v. Butte City Water Co., 29 Moni. 17, 26, 73 Pac. 1111 (1903}
Chessman v. Hale, 31 Mont. 577, 584, 79 Pac. 254 (1805); Smith v. Duff, 39
Mont. 374, 379, 102 Pac. 981 (1908); Featherman v. Hennessy, 42 Mont. 535,
541, 113, Pac. 751 (1911);Boehler v. Boyer, 72 Mont. 472, 480, 234 Pac. 1086
(1825); Zosel v. Kohrs, 72 Mont. 584, 577, 234 Pac. 1089 (1525); Irion v. Hyde,
107 Mont. 84, 95, 81 Pac. (24) 353 (1938).

a28 Smith v. Duff, 3% Mont. 374, 378, 102 Pac. 981 (1908).

429 Cook v. Hudson, 110 Mont. 263, 282, 103 Pac. (2d) 137 (1840).

430 Smith v. Duff, 39 Mont. 374, 378-379, 102 Pac. 881 (1909): St. Onge v.
Blakely, 78 Mont. 1, 185, 245 Pac, 532 (1926); Osnes Livestock Co. v. Warren,
103 Mont. 284, 207-298, 82 Pac. (24) 206 (1836); Irion v. Hyde, 107 Moni. 84,
94, 81 Pae. (2d) 353 (1838).

431 Craapford v. Minnesota & Montana Land & I'mprovement Co., 15 Mont.
153, 158, 38 Pac, 713 (18084).

432 Irion v. Hyde, 107 Mont. 84, 92, 81 Pac. {(2d) 353 (3038).

a3z Glantz v. Gobel, 68 Mont. 134, 141, 212 Pac. 838 (1923). The court said:
“This rule is sustained by the greal weight of authority.”
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2 claim of right, the original character of the use does not prevent the acqui-
sition of a prescriptive right.43% But in order to initiate the acquisition of
a prescriptive right after exercise of the right has been made under permis-
sion of the rightful owner, there must be some change of condition, that js,
notice of some definite character on the part of the adverse users Lo the
rightful owner that the permission was repudiated and that the adverse
users were establishing a right antagonistic and adverse to that of the right-
ful owner, The characier of notice necessary is discussed below in connection
with the element of claim of right.

Exclusive use—~1In order to constitute an invasion of the right of an ap-
propriator, he must be excluded from the exercise of his right by the claimam
of a right by adverse use.9?5 If the supply of water is sufficient for the
needs of all parties who claim rights in the same source of supply, there is
no infringement of the right of anyone by anyone else.#3¢ If the appropri-
ator is not deprived of any waler 1o which he is entitled at any time he re
quires the use of water, he has no such ground for complaint as to start
the statute of limitations running.237

The Montana Supreme Court has stated that:s%s

434 Irion v. Hyde, 107 Mont. 84, 82, 95, Bl Pac. (2d) 353 (1938).

435 Note that in frion v. Hyde, 107 Mont. 84, 88, 81 Pac. (2d) 383 (1938),
the supreme court used the term “exclusive” as synonymous with “uninter-
rupted, peaceable.” However, in Stearns v. Benedick, 126 Mont. 272, 277-278,
247 Pac. {24) 658, 558 (1982}, rights were decreed te have been established
by adverse possession where all the water had been taken during the late
summer and fall and used each vear from a given date “continucusly, openly,
notoriously and adversely to the exrclusion of all others and to the detriment
of plaintiffs.” [Emphasis supplied.] A good approach seems to have been
taken by the Idaho Supreme Cour! in Brossard v. Morgan, 7 Idaho 215, 219,
61 Pac. 1031 {1900), wherein it is said that to bar the claim of a prior appro-
priator to the use of water appropriated by him on the ground of continuous
adverse user by a junior appropriator, “the former must be exciuded from
such use by the latter.”

43¢ Boehler v. Boyer, 72 Mont. 472, 476, 234 Pac. 1086 (1925); Zosel v.
Kohrs, 72 Mont. 564, 577, 234 Pac. 1080 (1925); Woodward v. Perkins, 116
Mont. 46, 54, 147 Pac. (2d) 1016 (1944).

437 Norman v. Corbley, 32 Mont. 195, 202-203, 79 Pac. 1059 (1905); Smith
v.Duff, 39 Mont. 374, 379-382, 102 Pac. 981 (1909) ; Featherman v. Hennessy,
42 Mont. 535, 541-542, 118 Pac. 75] (1811); St. Onge v. Blakely, 76 Moni. 1,
16-17, 245 Pac. 532 (1926): Galiger v. McNulty, 80 Mont, 339, 358-359, 260
Pac. 401 (1027); Irion v. Huyde, 107 Mont. 84, 93, 81 Pac. (2d) 353 (1938).

In Hays v. DeAtley, 65 Mont. 338, 562-563, 212 Pac. 288 (1923}, which in-
volved a claim of prescriptive right to the use of a diteh in which the
claimant claimed a right to the extent of one-half of its capacity only, the
court said: “But the ferm ‘exclusive’ as employed by the courts in enum-
erating the elements of prescription does not mean that no one else may use
the ditch except the plaintiff, the claimant of the easement, It means no
more than that his right to use it does not depend on the like right in
others. Plaintiff's use may have been exclusive within the meaning of the
rule even though defendants used the diteh, so long as their use did not inter-
fere with the use by plaintiff.”

438 T'glbott v. Butte City Water Co., 28 Mont. 17, 26-27, 78 Pac. 1111

).
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No use of water by a subsequent appropriator can be said to be adverse
to the right of a prior appropriator, unless such use deprives the prior
appropriator of it when he has actual need of it. To take the water when
the prior appropriator has no use for it, invades no right of his, and
cannot even initiate a claim adverse to him. * * ¥

it is said also that the statute of limitations “never Tuns upon a scrambling
possession.” 437

Continuous and uninterrupted use~—The possession of the claimant of
a prescripiive right must be undisturhed throughout the statutory period in
order to establish a right by adverse possession,**?

The supreme court stated that:44

While it iz true that some courts in enumerating the elements necessary
{0 acquire title by prescription declare that the possession must be
peaceable, they mean nothing more than that it must be continuocus—
that is, that it must not be interrupted by the owner of the servient
estate. * ¥ %

Continuous use does not necessarily imply constant orvincessant use.t4?
Hence the fact that the use was made only during the jrrigation season does
not mean that it was not continuous within the rule. The court said (at 66

Mont. 142} that:

I plaintiff and his predecessors used the ditch whenever needed, as
they did, without regard to the rights of others, the requirements of the
rule were mel. * * ¥

Claim of right—The use of the water by the adverse claimant must be
made under a claim of right, which must be hostile to that of the person
against whom it is asserted.s43

Where the claimant has shown open, continuous, and unmolested use
of the land of another for the period of the statuie of limitations, “the use
will be presumed to be under a claim of right, and not by license of the
owner.”#¢ Where the conduct of prescriptive claimants is such as to indi-

43¢ Morris v. Bean, 146 Fed. 423, 433 (C.C.D. Ment., 1906); Bullerdick v.
Hermsmeyer, 32 Mont. 541, 554, 81 Pac. 334 (1805). In the latter case it was
said that the evidence showed that during many of the years following 1888,
plaintiff used the waters of the stream exclusively, bui also showed that dur-
ing the years when the defendants cultivated their lands and needed water,
they used it o the exient deemed necessary. “At best, during many of the
vears from 1888 to the bringing of this action, ithe possession was a seram-
bling one, and the use by any of the parties was not so continuously and ex-
clusively adverse for the statutory period as to create a right thereunder.”

440 Cook v. Hudson, 110 Mont. 263, 281-282, 103 Pac. (2d) 187 (1940},
Morris v. Bean, 146 Fed. 423, 433 (C.C.D. Mont,, 1906) .

451 Hays v. DeAtley, 65 Mont. 558, 561, 212 Pac. 296 (19823).

aaz Glantz v. Gabel, 66 Mont. 134, 142, 212 Pac. 858 {1923). This case
involved a prescriptive right to the use of a ditch, but the same principle
would apply to the use of water.

443 Morris v. Bean, 146 Fed. 423, 433 (C.C.D. Mont,, 1906).

444 Glgntz v. Gabel, 66 Mont. 134, 141, 212 Pac. 858 (1923).
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cate a recognition of a paramount right in others, there can be no basis for
a finding of adverse possession by such claimants.s4s

Notice of claim.—1In order to make good a claim of title by prescription
grounded on adverse possession, the adverse claim must have been brought
home to all whose rights the claim infringed.sa¢

Counsel argued in one case that inasmuch as a8 water right is a mere
right to the use of water, possession of it in any manner capable of giving
notice is impossible.947 The supreme court disagreed, stating that although
there may be difficulties in the way of proof, a use of water can be made
that is enough to put a purchaser upon notice, In holding in another case
that adverse use cannet be initiated without notice of some definite char-
acter, the court said that:44ee

We do not held that it was absolutely necessary that defendants
should have served actual notice upon plaintiffs that they were taking
the water adversely and against their rights, but it was necessary that
defendants’ use be adverse and hostile to the right of plaintiffs, # # =#

And the adverse use must have heen of such character as 1o deprive the
owners of the superior right of the benefit of their use of the water in such
substantial manner as to notify them that their rights were being invaded.
Necessarily a subsequent appropriation of water is not notice of an adverse
claim.449

Payment of taxes—The supreme court jn 1994 examined the section of
the statute providing that adverse possession of land should rot be consid-
ered established unless the claimants had occupied the land during the
statutory period and had paid all taxes levied against the land during such
period, and concluded that the section was not open to the construction that,
before any one might acquire title to the whole or a part of a water right
by adverse possession, he must pay all taxes upon the land to which the
water right is appurtenant for the full statutory period.ss¢

445 Sherlock v. Greaves, 106 Mont. 206, 218, 76 Pac. (2d) B7 (1938), In
Custer Consolidated Mines Co. v. Helena, 52 Mont. 35, 42-43, 156 Pac. 1080
(1816}, it is said: “The possession of real property whieh will amount to no-
tice of an unrecorded grant thereof must be under such grant, musi be un-

quiry, learn of the unrecorded grant.”

44¢ Cook v. Hudson, 110 Mont. 263, 282, 103 Pac. (2d) 137 (18949). “One
who never told anvone of his adverse claim to another’s right must show
bossession of such character as to give the owner notice of kis hostile claim.”

447 Custer Consolidated Mines Co. v. Helera, 32 Mont. 35, 40-41, 156 Pac.
10390 (1918).

248 Irion v. Hyde, 107 Mont. 84, 92-84, 81 Pac. (24) 353 (1938). See also
Smith v. Duff, 38 Mont. 374, 379, 102 Pac. 981 (180693 ; Zosel v. Kohrs, 72 Mont.
564, 577, 234 Pac. 1089 (1925).

449 Sherlock v. Gregves, 106 Moni, 208, 216, 76 Pac. (2d) &7 {i938).

450 Verwolf v. Low Line Irr. Co., 70 Mont. 570, 578, 237 Pac. 88 (1524,
The court said that the water right, while it partakes of the nature of real
estate, is not land in any sense, and when considered alone and for the pur-
pose of taxation is personal property; but when considered otherwise it is
not subject to taxation independently of the land to which it is appurtenant.
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The statutory requirement as to payment of laxes iz applicable only if
taxes have been levied.*®

Statute of limitations.—Courts of equity, by analogy, apply the statute
of limitations relating to the possession of real estate to the establishment
of a prescriptive right to the use of water.#52 Adverse use for any period
of time short of the period required by the statute of limitations is not suf-
ficient 1o establish a prescriptive right.#%3

Burden of proof
The Montana Supreme Court has said that:#s

It is settled law in this state that the burden of proving adverse
user of waler rests upon the party slleging it. * ¥ *

Where the use of water is such that a presumption arises that it is
under a claim of right and not by license of the owner, then in order to
overcome this presumption the hurden is upon the owner to show that the
use was permissive,435

Measure of the prescriptive right

A water right acquired by prescription is limited by the character and
extent of the user during the period requisite to acquire the right.#5¢ The
right by prescription is no more subject to variation than one created by
deed.*3”

4;'Helland v, Custer County, 127 Mont. 23, 30-32, 256 Pac. {2d) 1085
{1933).

452 Morris v. Beaon, 146 Fed. 4923, 433, (C.C.D. Mont. 1908); State v.
Quantic, 37 Mont. 32, 54, 04 Pac. 481 (1908); Cook v. Hudson, 110 Mont. 283,
281, 103 Pac. (24) 137 (1940},

453 Galiger v. McNulty, 80 Mont. 339, 358-359, 260 Pac, 401 (1927).

434 Irion v. Hyde, 187 Mont. 84, 88, 31 Pac. {2d) 353 (1938). Bee Laomping
v. Diehl, 126 Mont. 193, 203, 246 Pac. (2d) 230, 235 (1952). It was said in
Boehler v. Boyer, 72 Mont. 472, 480, 234 Pac, 1086 (1923): ¥In order o sup-
port the finding of adverse user by Bever, it was incumbent upon him to
prove by a preponderance of the evidence, not only that his use was open, no-
torious, continuous, adverse and exclusive, under claim of right, for the statu-
tory period of ten vears, but that the prior sppropriator, the appellant, had
actual need of the water during that period, and that the use was sueh that,
during all of that period, appellant could have maintained an action against
him for so using the water.” A Federal court said in Morris v. Bean, 148 Fed.
423, 434 (C.C.D. Mont. 1806): “The burden is upon the defendants to bring
themselves within the statute, and the proof must be clear before a prescrip-
tive right will be enforeed.” See also Smith v. Duff, 39 Mont. 374, 378, 102 Pac.
981 {1809): Custer Consolidated Mines Co. v. Helena, 52 Mont. 35, 41, 158 Pac.
1090 (1918): St. Onge v. Blakely, 76 Mont. 1, 16, 245 Pac. 532 (1926).

ass Glantz v. Gabel, 66 Mont. 134, 141, 212 Pac. 858 (1923).

asé Chessman v. Hale, 31 Mont. 577, 584, 79 Pac. 254 (1905).

457 Babcock v. Grego, 55 Mont. 317, 320, 178 Pac. 284 (1818). Hence the
right o maintain a ditch acquired by prescription éid not carry with it the
right 1o enlarge the diich, change its course materially, or make a new difch
over the servient property. See Staleup v. Cameron Ditch Co., 130 Mont. 204,
295-286, 300 Pac. (2d) 511 (1956).
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Estoppel

An appropriator may be estopped from asserting his water right as
against parties who have been misled by his inequitable conduct.45®

To constitute an estoppel by silence or acquiescence, it must appear that
the party to be estopped was bound in equity and good conscience to speak,
and that the party claiming estoppel relied upon the acquiescence and was
misled thereby to change his position to his prejudice.®®® The supreme
court has stated in several cases that mere silence cannot work an estoppel ;
that to be effective for this purpose the person to be estopped must have
had an intent 10 mislead or a willingness that another should be deceived,
and the other must have been misled by the silence.#6® Hence constructive
fraud underlies every equilable estoppel 46

It follows that unless there is some degree of turpitude—such as mis-
leading statements or acts, or concealment of facts by silence, with the result
that the other party is induced or led by the words, conduct, or silence of
the appropriator to do things that he otherwise would not have done—a court
of equity will not estop one from asserting his title where the effect is to
forfeit his property and transfer its enjoyment to another, 462

Estoppel is difficult to establish. It was said by a Federal court that:4¢s

If iz safe to say that few cases of this character have been tried where
the defense of estoppel] has not been interposed with result uniformly un-
successfiul. The estoppel argued for here is that the parties now seeking

that the defendants were building up their improvements, and relying
upon the use of the water to maintain them. An all-sufficient answer to
this is that the_defenciants knew also that th_e cqmpiai_na_nt and inter-

already made, and to carry on their farming operations already begun.
Under this view of it, the one side is as much estopped as the other.

A58 Fabian v, Collins, 3 Mont. 213, 229, 231 (1878). Parties who knew that
certain mining claims ceuld not ke worked successfully without water, and
that a certain ditch and water of a gulech were included in deeds to which
they acted as witnesses, but who did not disciose that they or anyone else

as against the parties who acquired the deeds, because they should have
asserted their claim to the water when the deeds were executed.

458 Sherlock v. Greaves, 106 Mont. 206, 217, 76 Pac. (2d} 87 (1938).

450 Moore v. Sherman, 52 Mont, 542, 348, 159 Pac. 988 (1918): Scott v.
Jardine Gold Min. & Mill Co., 19 Mont. 485, 495-496, 257 Pac. 408 (1927):
Sherlock v. Greaves, 106 Mont, 2086, 217, 78 Pac. (2d) 87 (1938).

46! Moore v, Sherman, 52 Mont. 942, 547, 159 Pac. 988 {1818).

462 Kramer v. Deer Lodge Farms Co.. 118 Mont. 152, 174-175, 151 Pac.
(2d) 483 (1844).

463 Morris v. Bean, 146 Fed. 423, 434 (CLC.D. Mont., 1906),
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ADJUDICATION OF WATER RIGHTS

Statutes

In any action for the protection of water rights, the plaintiff has statu-
tory authority to make any or all persons who have diverted water from
the same source, parties to the action.#¢* The court in one judgment may
settle the relative priorities and rights of all of the parties.

At the direction of the State Water Conservation Board, the State Engi-
neer may bring action to adjudicate the walers of any stream, or of any
stream and its iributaries, in any county traversed by the stream.*¢® The
State Engineer or any party to an adjudication may apply for a referee or
referees to take testimony. The State Engineer. upon direction of the Board
or of the court, may make hydrographic surveys and perform other services
in obtaining data essential to the proper understanding of the relative rights
invalved. Such surveys, reports, maps, and plats are to be furnished to the
judge or referee, and may be introduced as evidence in the proceedings. The
costs and expenses incurred in carrying out these provisions are to be paid
by the Board. The referee may hold hearings and take testimony, and shall
make a report containing findings of fact but not cenclusions of law, to be
submitied to the court. The partiex are allowed 1o file objections or excep-
tions to the report. The court is aunthorized to render judgment to the same
extent as if all testimony had been taken direcily by the court.

In case of a dispute over rights to divert and use the water of an irriga-
tion ditch owned by a partnership. tenants in conumon, or corporation, any
partner, tenant in cominon, or stockboider may commence an action to
determine the rights of the respective parties, and may ask for the appoint-
ment of a water commissioner to handle the distribution of the water during
the pendency of the action.®#® (See “Adminisiration of water rights and
distribution of water,” below.}

Jurisdiction of Courts

Where a river and its tributaries flow in more than one county, the
district court of any one of those counties has jurisdiction to adjudicate the
water rights of the whole watershed system.%¢’ However, the first one of
those courts that acquires jurisdiction retaine it for the purpose of disposing
of the whole controversy, and no court of coordinate power is at liberty Lo
interfere with its action.

Title to a water right cannot be tried in a contempt proceeding, but must

464 Mont, Rev. Codes 1947, sec. 89-815.

465 Mont. Rev. Codes 1947, secs, 89-848 to 89-855.

466 Mont. Rev. Codes 1947, sec. 88-1017.

467 State ex rel. Swanson v. District Court, 107 Mont. 203, 206-207, 82
Pac. (2d) 778 (1938). The court ciled Whitcomb v. Murphy, 94 Mont. 562, 23
Pac. €2d) 980 (1933), in which at 94 Mont. 566, it had been heéld that the
court of the county in which a main stream flowed had jurisdiction to adjudi-
cate the water rights on a tributary in another county.
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be determined in a civil action to which others interested may be made
parties.*¢® The supreme court has stated that:4¢?

Neither the commissioner nor the court was empowered 1o decide in a
summary proceeding that relator had no rights in the waters of the
siream. As we have already indicated, that matter could be determined
only by an appropriate action at law or in equity, after due notice, when
the parties might be heard in the usual way. To hold otherwise, or to
permit in a summary proceeding the determination of such a substantive
property right would constifute the taking of property or properiy rights
without due process of law., * & *

ADMINISTRATION OF WATER RIGHTS
AND DISTRIBUTION OF WATER

No State administrative authority has control over the exercise of water
rights and distribution of water in Montana, The distribution of water with
respect to rights that have been adjudicated is handled by commissioners
appointed by the courts.

Distribution of Adjudicated Waters
by Commissioners

A statute provides thal upon application of the owners of at least 15
percent of water rights affected by a decree or decrees of adjudication, the
judge of the district court having jurisdiction of the subject matter, at his
discretion, may appoint one or more commissioners to admeasure and dis-
tribute to the parties bound by the decree or decrees the water to which they
are entitled according to their respeciive rights so fixed.*7® The State Water
Conservation Board, or any persen or corporation operating under contract
therewith, or anv other owner of stored waters, may petition the court to
have such stored waters distributed hy the water commissioners. The com-
missioner has power to arrest persons interfering with the distribution of
water made by him,

The supreme court has held that the water commissioner has authority
only to measure water according to the rights fixed by the decree, and that
he is not given complete and exclusive jurisdiction to control the stream as
such, regardless of whether all rights have been adjudicated.s”' The court
has held also that the water commissioner appointed pursuant to the statute
has duties and authority prescribed by the statute, and:472

He only has authority 1o distribute the water to the parties “according to
their rights as fixed by such decree or decrees” * * * The law

(}91;;5 State ex rel. Zosel v. District Court, 56 Mont. 578, 581, 185 Pac. 1112

489 State ex rel. Reeder v. District Court, 100 Mont. 376, 382-383, 47 Pac.
(2d) 658 (1935),

470 Mont. Rev. Codes 1947, secs, 80-1001 to 89-1016.

471 State ex rel. Reeder v, District Court, 100 Mont. 376, 382, 47 Pac. (2d)
653 (1935).

472 Quigley v. Meclntosh, 110 Mont. 495, 499-500, 103 Pac. (2d) 1067 (1940).
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does not give him complete and exclusive jurisdiction to control the
stream as such * #* * : nor is it simply his duty to distribuie cer-
{ain guantities of water to the parties without reference to the purposes,
uses and needs adjudicated in the decree.

1t then becomes obvious that the decree must be ihe vardstick by
which the commissioner shall proceed, and, of necessity, must likewise
constitute the yardstick for the consideration of instructions given to
him by the court. It is, therefore, necessary to look to the conirolling
provisions of the decree for the authority of both court and commis-
sioner, ¥ * *

With respect to the administration of decrees not complete in all particulars,
the court said (at 110 Mont. 510-511} that:

® % #% jip construing a decree which is lacking in cerfzin elements or
obscure or unceriain in meaning, reference may pe made to the plead-
ings, judgment roll, or entire record of the case. BooRE

Distribution of Water from Ditch

Reference has been made heretofore (“Adjudication of water rights”} to
the statute relating 1o suits brought to settle rights in irrigation ditches
owned by partnerships, tenants in common, or corporationé, and authorizing
the party bringing the action to ask for the appointment of a water com-
missioner to apportion the water during pendency of the actior.®”® When
the rights of the parties in the action have heen adjudicated, the judge of
the court having jurisdiction, upon application of the owners of at least 10
percent of the waters, may at his discretion appoint a water commissioner
to divide the water according lo the rights so adjudicated. In case the waters
of the stream from which the ditch makes its diversion have been adjndicated
and a water commissioner has been appointed to administer the rights on
the stream, such commissioner may be directed by the judge or court to
distribute the waters of the ditch according to the decree relating to the
diich. '

Montana Water Resources Survey

In conformance with the policy expressed by the legislature in 1939 that
the water resources of ihe State, especially those of interstate streams aris-
ing out of the State, be investigated and adjudicated as soon as possible,?”*
2 Water Resources Survey of the State of Montana was injtiated in that vear
and is being continued steadily, county by county. Work was commenced in
1940, with initial financing by the Works Project Administration and the
State.#7> 1t is being continued with funds made available by the legislature

475 Mont. Rev. Codes 1947, secs. 89-1017 to 89-1024.

474 Mont. Laws 1939, ch. 185, sec. 1; Rev. Codes 1947, sec. 89~-847, This
section is gquoted in full under “State water policy,” above. See also “Inter-
state and international matters—Rights to the use of water of intersiate
streams—=State policy as to adjudication of rights,” below.

a7s Dunbar, op. cit., supre, fooinote 23, pp. 148-148. Professor Dunbar
credits Fred E. Buck, Montana State Engineer, and 0. ‘W. Monson, Head of
the Department of Agricultural Engineering, Montana State College, with
submitting this proposal to the Works Project Administration for a statewide
survey, recordation, and mapping of the State’s water resources. He terms it
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to the State Engineer, and in cooperation with the State Water Conservation
Board and the Montana State Agricultural Experiment Station. The latest of
the county reporis®’s states that work has been completed and reports are
now available for the following counties: Big Horn, Broadwater, Carbon,
Custer, Deer Lodge, Gallatin, Golden Valley, Jefferson, Lewis and Clark,
Madison, Meagher, Musselshell, Park, Rosebud, Silver Bow, Stillwater,
Sweet Grass, Treasure, Wheatland, and Yellowstone,

The detailed survey for each county results in the compilation of a com-
prehensive inventory of appropriated and decreed water rights as they apply
to land and other uses. “The historical data contained in these reports can
never hecome obsolete. If new information is added from time to time as
new developments occur, the records can always be kept current and up-to-
date.”477

The origin and purpose of the Montana Water Resources Survey are
staled by Professor Dunbar in the Lewis and Clark County report as fol-
lows:478

When Montana began {o negotiate the Yellowstone River Compact
with Wyoming and North Dakota in 1938, the need for some definite in-
formation concerning our water and its use became apparent. The Legis-
lature in 1839 passed a bill (Ch. 185) authorizing the collection of data
pertaining 1o our uses of water and it is under this authority that the
Water Resources Survey is being carried on. The purpose of this survey
is six fold: (1) To catalogue counties, in the office of the State Engineer,
all recorded, appropriated and decreed water rights including use rights
as they are found; (2} to map the lands upons which the water is being
used; (3} to provide the public with pertinent water right information on
any siream, thereby assisting in any transaction where water is involved;
(4} to help State and Federal Agencies in pertinent matters; {5) to elim-
inate unnecessary court action in water right disputes; (6} and to have
a complete inventory of our perfected water rights in case we need to
defend these rights against the encroachments of lower states,

INTERSTATE AND INTERNATIONAL MATTERS

Appropriation in One State for Use
in Another State

A statute enacted in 1921 requires the approval of the Montana Legisla-
ture for the appropriation of water in that State for use outside the Montana

essentially a program of historical research, in which its warkers investigate
the origins of water rights, dates of filing and construction, extent of appro-
priations, and present water uses. When the records are completed for the 58
counties, he says, Montanans will have a unigue record of their water
rights in a central office in Helena. This will be Montana's first and only in-
ventory of its water rights,

476 “Water Resources Survey, Lewis and Clark County, Montana.” Mon-
tana State Engineer’s Office, June 18957. Letter of transmittal, Fred E. Buck,
State Engineer, to Governor J. Huge Aronson.

Ar? Idem, p. 5.

478 Jdem, Foreword, by Robert G. Dunbar, Professor of History, Montana
State College, pp. 3-4.
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State boundaries.47? In 1937 the legislature authorized such uppropriations
by the State of Wyoming for use in that State, valid only when the Monstuna
State Water Conservation Board should issue certificates of appropriation
therefor, and effective only in the event that Wyoming should enact recipros
cal legislation granting similar rights to Montana for diversions within
Wyoming.28® The statute authorizes the Board io cooperate with State of
ficials of Wyoming in the control of water and water rights on interstale
streams.

Rights to the Use of Water
of interstate Streams

Extent of right and jurisdiction of court

Rights to the use of waters of Sage Creek, which crosses the interstate
boundary between Montana and Wyoming, have been involved in contro-
versies in the Federal courts between citizens of the two States. It is held
that the right of the appropriator to have the stream flow to his point of
diversion does not stop at the State line, and that the Federal court in
Montana has jurisdiction to protect an appropriative right acquired under
Wyoming laws by a Wyoming citizen against infringement by citizens of
Montana.

It was held in Howell v. Johnson, decided in 1898.%2" that an appro-
priator who had acquired a water right on public lands of the United States
under and by virtue of the laws of Wyoming could come into the Federal
Circuit Court in Montana to enforce the same. The court held that the
rights of the appropriator rested upon the laws of Congress in recognizing
appropriative rights on the public domain where authorized by the laws,
customs, and court decisions of the State where the appropriation was
made: hence the legislative enactment of Wyoming was only a condition
which brought the law of Congress into force, Under the recognized rule of
law that a person who has appropriated water at a certain point in a stream
s entitled to have so much of the waters of the siream as he appropriated
flow down to his point of diversion, the water users in Montana, according
to the allegations in the bill, were violating this rule. The court stated that
if that was the case the defendanis should be enjoined, and so overruled
their demurrer.

In a later case—Marris v. Bean?®2-—which eventually reached the

47¢ Mont. Rev. Codes 1947, sec. 89-846. It is provided that no waters in
the State shall ever be appropriated, diverted, impounded, or otherwise re-
strained or controlled while in the State for use outside its beoundaries, ex-
cept pursuant to an act of the legislature.

280 Mont. Rev. Codes 1947, sec. 88-809,

481 Howell v. Johnson, 89 Fed. 556, 558-550 (C.C.D. Mont., 1888). The

case was heard on demurrer to a bill to enjoin the diversion of water by
defendants.

az2 Morris v. Bean, 123 Fed. 618, 619 (C.C.D. Mont, 1808), “Nothing has
occurred in this case to change the views of the court expressed in Howell v.
Johnson, supra.”’
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United States Supreme Courl, the same Federal Circuit Court that had de
cided Howell v. foknson approved the views therein expressed to the effect
that one who has acquired a right 0 the waters of a stream flowing through
public lands by prior appropriation, in accordance with the laws of the
State where the appropriation is made, is protected in such right by the
acts of Congress as against subsequent appropriators, even though the latter
withdraw the water within the limits of 3 different Siate.

When the proceeding in Morris v. Bean was being conducted on the
merits of the case, the court refused to sustain a contention that because
Sage Creek was an interstate sitream, it was not competent for the courts Lo
interfere with the sovereignty of one State by permitting a citizen of another
State to assail collaterally that which it had recognized by its laws.ss9

That contention, it was held, ignored the right to appropriate water that

was recognized by both States. The appropriation also had the sanction of
the Federal Government, the owner of both land and water, and so the arti-
ficial line drawn between the two Territories, created by Congress, could not
debar one from the exercise of a right so universally recognized. The court
beld, therefore, that it had jurisdiction.

The Circuit Court of Appeals of the Ninth Circuit affirmed the decision
of the Circuit Court in Morris v. Bean, thus upholding its jurisdiction and
reaffirming the principle that an appropriator on an interstate stream is
entitled to have his appropriation protected against junior diversions up-
stream even though made in another State 484 And the United States Su-
preme Court, in affirming the decision, stated that:sss

The doctrine of appropriation has prevailed inn these regions probably
from the first moment that they knew of any law, and has continued
since they became territory of the United States. Jt was recognized by
the statutes of the United States, while Montana and Wyoming were such
territory # ® % gng ig Tecognized by both States now. Before the
state lines were drawn of course the principle prevailed between the
lands that were destined to be thns artificially divided. Indeed, Morris
had made hig appropriation before either State was admitted to the
Union, The only reasonable presumption is that the States upon their
incorporation continued the system that hag prevailed theretofore, and
made no changes other than those necessarily implied or expressed, * * *

State policy as to adjudication of rights

The Montana Legislature in 1930 declared it to he the policy of the
State that the waters of the State and especially those of interstate streams
arising out of the State be investigated and adjudicated as soon as possible
to protect local water rights and negotiate interstate compacts relating
thereto, 8¢

483 Morris v. Bean, 146 Fed. 423, 429-431 (C.C.D, Mont., 1908).
484 Bean v. Morris, 159 Fed. 651, 654-655 (9th Cir., 1308).
485 Begn v. Morris, 221 U. &, 485, 487-488 (1911).

#86 Mont. Rev, Codes 1947, sec. 89-847. The State Water Conservation
Board and State Engineer were fo make investigations and act thereupon.
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This declaration is quoted in full under “State water policy.” above,
Implementation of the policy by the Montana Water Resources Survey is
discussed under “Administration of water rights and distribution of water,”
above, and by the negotiation of compacts relating to waters of interstate
rivers noted under “Inlerstate water compacts,” below,

Interstate water compacts

Implementation of the State water policy referred to immediately above
(see “State policy as to adjudication of rights”) by the negotiation of in-
terstate compacts invelves a completed compact relating to the waters of
Yellowstone River, and two unperfected compacts with vespect to the
Columbia and Little Missouri Rivers.

Yellowstone River Compaci—In 1951 the States of Motana, North
Dakota, and Wyoming, with the consent of Congress, entered inmto a corp-
pact relaling to the waters of Yellowsione River and its tributaries other
than waters within or waters that contribute to the flow of streams within
Yellowstone National Park.4s?

Stated purposes of the compact are: To remove causes of controversy
as to the waters of the Yellowstone River and its tributaries. To provide for
the equitable division and apportionment of these waters. To encourage
the beneficial development and use of the waters, To acknowledge that in
future projecls or programs for the regulation, control, and use of water
in the Yellowstone River Basin, the great importance of water for irrigation
in the signatory Statee shall be recognized.

Authorized but unperfected compacts: (1) Columbia River—In 1952
Congress gave ils consent to the negotiation by the States of Idaho, Mon-
tana, Oregon, Washington, and Wyoming of a compact providing for the
equitable apportionment of the waters of Columbia River and its tribu-
tarvies, and in 1954 added the States of Nevada and Utah.48®

The compact commissioners agreed upon and signed a compact at Port-

487 In 1837 Congress atthorized the States of Montana and Wyoming to
enter into such a compact: 50 Stat. 551, approved August 2, 1837, In 1840
this was amended to include North Dakoia and to extend the time Lmit for
signing: 54 Stat 389, approved June 15, 1940. Further extensions were: 58
Stat, 117, approved March 16, 1844; and finally 63 Stat. 152, approved June 2,
1949.

The compact was signed by the compact commissioners of the three
States at Billings, Montana, December 8, 1850, Ratifications by the legislatures
of the three signatory States were as follows: Mont., Laws 1951, ch. 89, Feb-
ruary 13, 1951; N. Dak. Laws 1851, ch. 339, March 7, 1851; Wvo. Sess. Laws
1951, ch. 10, January 27, 1951, The consent of Congress fo the signed and rati-
fied compact, with its complete text, is in 65 Siat. 663, approved Cctober 30,
1951,

488 66 Siaf. 737, approved July 18, 1952; 68 Stat. 468, approved July i4,
1854, Conditions imposed in the 1832 act are that a representative of the
United States, appointed by the President. shall participate in the negotia-
tions, and that the compact shall not be effective until ratified by each of
the States and approved by Congress.
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land, Oregon, January 15, 1955. In March of that vear the compact was
ratified by the legislatures of only Idaho, Nevada, and Utah.4#?

Subsequently, August 6, 1956, the commissioners tentatively adopted a
number of changes in the text that had been signed in January 195549
A second compact was signed at Spokane, Washington, December 4, 1956.
This has not been ratified by any of the State legislatures.

Renegotiations with respect to the Columbia River Compact were begun
in 1957 and are still under way.

Authorized bur unperfected compacts: (2) Little Missouri River—In
the late summer of 1957, Congress authorized the negotiation of a compact
relating to the Little Missouri River.®®' The title of the act reads as fol-
lows:

An Act granting the consent of Congress to the States of Montana,

North Dakota, South Dakota, and Wyoming to negotiate and enter into

a compact relaling to their interest in, and the apportionment of, the

waters of the Little Missouri River and is tributaries as they affect such

States, and for related purposes.

Although the act authorizes the States to compact with respect not only
to an equitable apportionment of the waters, but also their interests in the
development, protection from pollution, and use of the water resourees of
the river and its iributaries, the House Commitiee on Interior and Insular
Affairs suggested that it might be wise for the States to limit the compact
to the apportionment of water and defer al this time, so far as the compact
is concerned, the matler of development of water resources.4?

On _January 10, 1958, Major General John 8. Seybold, Ret., was ap-
pointed as the representative of the United States to participate in the
forthcoming negotiations among the States with respect to the authorized
Litile Missouri River Compact.3%3

489 Idaho Laws 1955, ch. 185. Nevada Stats. 1955, ch. 67. Utah Laws 1955,
ch. 163.

4#0 . 8. Dept. Interior, “Documents on the Use and Control of the Waters
of Interstate and International Streams—Compacts, Treaties, and Adjudica-
tions,” p. 299 (19586).

49171 Stat, 466, approved August 28, 1957. Conditions are: A representa-
tive of the United States, appointed by the President, shall participate in the
negotiations as chairman. The compact is not binding until ratified by the
legislatures of each of the respective States and consented to by Congress.
The authority granted in the act expires four years from the date of enaci-
ment.

492 United States Code, Congressional and Administrative News, 85th
Congress, First Session, 1957, Ne, 14, p. 3035; House Committee Report, dated
July 31, 1957, The same suggestion with respect to the scope of the compact
wags made in the Report of the Department of the Army, May 14, 1957: Idem.

493 Letter to General Seybold from President Eisenhower dated January
16, 1958.
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international Treaty:
Canadian Boundary Waters

By reason of its location on the Canadian border, and the crossing of
the border by several streams, Montana is interested in and affected by
the Canadian Boundary Waters Treaty, which was entered into between
the United States and Great Britain in 1909-10. Article VI of the treaty deals
with the apportionment and management of the waters of St. Mary and
Milk Rivers and their tributaries in the State of Montana and the Provinces
of Alberta and Saskatchewan.

The text of the treaty as set out in the Statutes at Large of Congress
carries the following title:9%4

Treaty between the United States and Great Britain relating to boundary
waters between the United States and Canada. Signed at Washington,
January 11, 1909; ratification advised by the Senate, March 3, 1909; rati-
fied by the President, April 1, 1910; ratified by Great Britain, March 31,
1910; ratifications exchanged at Washington, May 5, 1910; proclaimed,
May 13, 1910, *

DIFFUSED SURFACE WATERS
CHARACTERISTICS

Diffused surface waters are waters which, in their natural state, ovcur
on the surface of the earth in places other than watercourses or lakes or
ponds.#®s The diffused surface waters may originate from any natural
source. They may be flowing vagrantly over broad lateral areas or, occa-
sionally for briel periods, in natural depressions: o1 they may be standing
in bogs or marshes. The essential characteristics of such waters are that their
flows are shortlived and that the waters are spread over the ground and
not concentrated or confined in channel {lows of regular watercourses nor
in bodies of water conforming to the definition of lakes or ponds. (See
“Watercourses—{Characteristics of watercourse,” above.)

DRAINAGE AND OBSTRUCTION OF FLOW

The Montana Supreme Court adopted the common-law rule by which
liability for the obstruction of diffused surface waters is measured.®*® That
is to say, the lower landowner owes no duty to the upper landowner e
refrain from obstructing the flow upon his land; each may appropriate all
the diffused surface water that falls upon his premises; and the one is under
no obligation to receive from the other the flow of any such water, but may

494 36 Stat. 2448, The text is also set out, with notes, in “Documents on
the Tise and Control of the Waters of Interstate and International Streams,”
op. cit., supra, footnote 499, at p. 375,

395 Doney v. Beatty, 124 Mont. 41, 51, 220 Pac. (2d) 77, 82 (1950).

4§6 Le Munyon v. Gallatin Valley Ry., 0 Mont. 517, 523-525, 199 Pac. 915
{1921). :
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in the ordinary prosecution of his business and the improvement of his
premises, by embankments or otherwise. prevent any portion of the dif-
fused surface waler coming from higher premises from flowing upon his
land. Each landowner, therefore has the right to protect his land from the
flow of diffused surface water.

As noted under “Watercourses—Characteristics of watercourse,” above,
the owner of land upon which a namral watercourse exists may not, by cul-
tivaiing the portion of the siream bed on his land. prevent upstream pro-
prietors from allowing the waters to {low downstream from their lands in
the accustomed channel unless he has acquired the right by grant or pre-
seription. If the stream channel, however, is only a passageway for the flow
of diffused surface waters. the upper proprietors have no easement for the
flowage upon lower lands under the common-law rule as adopted in Mon-
tana. Under the civil law rule they have an easement therefor that cannot
be interfered with or enjoined, 47

RIGHTS OF USE

A section of the statute relating to the appropriation of water provides
that an appropriator may impound flood, seepage, and waste waters in a
reservoir and thereby appropriate the same.??® Hence. to the extent that
diffused surface waters under a given set of circumstances may be classi-
fied as flood, seepage, or waste waters, this statute provides a method of ap
propriating them to one’s own use,

Owners of lands en which diffused surface water originating from melt-
ing snows or rains collects or stands at times in low places, depressions.
potholes. and shallow basins, have the right to capture and impound such
diffused surface drainage while it is on their own lands and farms for use
thereon.*?*® The awners of lands at lower elevations cannot make a valid
appropriation of such waters for use on their lower lands in the absence of
a watercourse having a marked channel and defined hanks through which
the waters might reach the lower lands,

SALVAGED AND DEVELOPED WATERS
SALVAGED WATERS

One who aclually salvages waters that otherwise would go 1o waste is
entitled to the use of such waters.

An irrigator diverted water from a siream in times of excess flow o

497 See Campbell v. Flannery, 29 Mont. 246, 250-251, 74 Pac. 450 (1903).

498 Mont. Rev. Codes 1847, sec. 89-801.

492 Doney v. Beatty, 124 Mont. 41, 50, 220 Pac. (24) 77, 82 (1850). In an
earlier case involving liability for the obstruction of diffused surface waters,
the court stated that each landowner may appropriate all the diffused sur-
face water that falls upon his own premises: LeMunyon v. Gallatin Valley
Ry., 60 Mont. 517, 523-525, 199 Pac. 815 (1921).
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outside of the irrigation scason when not needed to fill the requirements of
water users having decreed rights in the stream, which he diverted into pot-
holes for use as reservoirs.’9The water sank into the ground in the pot-
holes and apparently collected in a low area in which the irrigator dug
drain ditches for discharging the water into the stream. He claimed the right
1o redivert an equivalent quantity from the stream, bul was restrained from
doing so. However, several years later he asked relief from the judgment on
the ground that in consequence of his having stored no waters in the pot-
holes since the issuing of the injunction, no water had appeared in the
low place from which he had been draining it, and that such water as he
formerly had placed in the potholes now ran io waste.5®! The plaintiff
alleged that he was now able to furnish demonstrative proof that the wa-
ters picked up in the drains were waters placed in the potholes, The supreme
court stated that notwithstanding its previous decision, it was in the public
interest that all land in the State susceptible to irrigation should be irri-
gated. Hence, if plaintiff could prove his allegations he could show that by
his system of storing water he could irrigate some of his land with waters
that otherwise would run to waste and without injury to anyone. According-
ly the trial court’s order sustaining a demurrer to the complaint was over-

ruled.

DEVELOPED WATERS
Rights of Use

The rights of one whe makes an appropriation of the waters of a stream
are limited o the natural condition of the siream and are not enlarged by
subsequent improvements made by another which increase the supply of
water flowing in the siream.02 If other parties have added 1o the waters
naturally flowing in the stream, and by their own exertions have increased
the available supply, such parties have the first right to take the increase
and use it for any proper purpose.®%?

It is not sufficient, in claiming the right to use waters on the ground
that the claimant has developed them. that the asserted increase in water

set Woodward v. Perkins, 116 Mont. 46, 51-53, 55, 147 Pac. (2d) 1016
(1944). The water commissioner allowed the irrigator to redivert from the
stream a quantity of water equivalent to the flow from the drain ditches less
an allowance of not over 10 percent for channel loss.

50t Perkins v. Kramer, 121 Mont. 595, 597-600, 188 Pac. (2d) 475 {1948).
The court stated, at 121 Mont. 800: “The doctrine of res judicats, if applicable,
does not prevent the court from correcting manifest error in its former
judgment. ¥ #* % When the prior decision is by a divided court, as here,
% % % the court will the more readily depart from i, if erroneous.”

502 Begverhead Cancl Co. v. Dillon Electric Light & Power Co., 34 Mont.
135, 139-141, 85 Pac. 880 (1806); State ex rel. Zosel v. Distriet Court, 56 Mont.
578, 580, 185 Pac. 1112 (1918).

503 Smith v. Dujf, 39 Mont. 382, 391, 102 Pac. 884 (1908}, See Rock Creek
Ditch & Flume Co. v. Miller, 93 Mont. 248, 261-262, 17 Pac. (2d) 1074 (1933);
State ex rel. Mungas v. District Court, 102 Mont. 533, 538-539, 59 Pae. (2d)
71 (1933%; West Side Ditch Co. v. Bennett, 106 Mont. 422, 433, 78 Pac. (2d)
T8 (1938).
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supply is occasioned by the mere removal of obstructions which accelerates
the flow.#94 The increase must be actual, and must constitute a new or in-
dependent source of supply-—a supply that otherwise would not have been
flowing in the stream. And so water that is drained artificially into a stream
from irrigated lands or from a swamp, hut which would have found its way
into the stream even without the drain. the only purpose of which is to
facilitate movement of the waters to their natural outlet, is not developed
water and cannot be claimed as such,595

Burden of Proof

The burden of proof rests upon one who asserts that he has developed a
supply of water and that he is not intercepting the supply to which his
neighbor is rightly entitled.>°¢ The obligation iz thus expounded by the su-
preme court:397

The burden thus made to rest upon the one who claims such de-
veloped supply includes also the obligation toc establish by satisfactory
proof the amount which he has developed, especially so when he has
mingled his alleged new supply with that to which another is entitled,
for he cannot justify an interference with a right which he does not
question. While he may be entitled to the use of the natural channel of
the stream out of which the prior appropriation has been made, or ie
change it, in order to serve his own convenience or save expense, he
cannot for this reason impose any additional burden upon the prior ap-
propriator. When he comes to divert from it his developed supply he
must make his diversion in such a way as not to interrupt or diminish
the natural flow, and must at his peril take no more than he is en-
titled to.

Proceeding for Establishment of Right

A right to the use of developed water as against prior appropriators
cannot be established in a comtempt proceeding, for title to property cannot
be tried in such an action.’°® Such a right must be determined in a civil
action to which others interested may be made parties.

Status on Abandonment

Developed waters abandoned into a stream inure to the benefit of ap-
propriations from that stream in order of priority.50¢

504 State ex rel. Zosel v. District Court, 56 Mont. 578, 581, 185 Pac, 1112
(1919):Beaverhead Canal Co. v. Dillon Electric Light & Power Co., 34 Mont.
135, 140, 85 Pac. 880 (1908).

505 Smith v. Duff, 30 Mont. 382, 392-383, 102 Pac, 084 (1909); Spaulding
v. Stone, 46 Mont. 483, 489-490, 129 Pac. 327 (1912); West Side Ditch Co. v.
Bernnett, 106 Mont. 422, 433, 78 Pac. (2d) 78 (1838).

506 Smith v. Duff, 39 Mont. 382, 391, 102 Pac. 984 {1909); Woodward v.

_ Perkins, 1168 Mont. 46, 51, 147 Pac. (2d) 1018 (1944); Kramer v. Deer Lodge
Farms Co., 116 Mont. 152, 173, 151, Pac. (2d) 483 (1944).

307 Spaulding v, Stone, 46 Mont. 483, 488-489, 120 Pac. 327 (1912).

508 State ex rel. Zosel v. District Court, 56 Mont, 878, 581, 185 Pac. 1112
{1919},

509 Dern v. Tanner, 60 Fed. (2d) 626, 627-628 (D. Meont., 1932).
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WASTE, SEEPAGE, DRAINAGE,
AND RETURN WATERS

WASTE AND SEEPAGE WATERS
Rights of Owners of Lands of Origin
Not tributary to watercourse

The proprietor of land has the right to use the land as he pleases, and
has the right to change the flow of the waste walers thereon in the reasonable
employment of his own property, subject to the limitation that the use be
made without malice or negligence.5'® The owner of the right to use the
water—his private property while in his possession—may collect and re-
capture it before it leaves his possession.®'! And se the landowner cannot
be compelled by the user of water wasting from his land to continue the
conditions resulting in waste of the water, or be prevented from draining
his land in such manner as to cut off the flow from the user.5'?

Tributary to watercourse

The supreme court has stated. in cases in which seepage waters drained
naturally into watercourses, that the mere fact that such water has its source
on land owned by certain parties does not of itself necessarily give those
parties the exclusive right to the water so as to prevent others from soquir-
ing rights therein under the laws of the State.®® Seepage water that has its
rise along the bed of a stream and that forms a natural accretion hereto
belongs 10 that stream as part of its source of supply.51% As said by a
Federal Court:®1%

si0 Newton v. Weiler, 87 Mont., 184, 179-180, 286 Pac. 182 (1930). It was
held that defendant might not maliciously or arbitrarily change the flow of
the waste waters to the injury or detriment of plaintiff in the enjoyment of
her appropriation of the waste water, particularly where, as here, some of
the waste waters came from lands not belonging io defendant. The supreme
eourt was unable to determine from the record whether the defendant acted
maliciously or arbitrarily in turning the waste water from its course onto
plaintiff’s land and thereby deprived the latter of its use, and stated that
upon the case being remanded, further evidence might be taken %o enable
the court io make a finding. “If it is practicable for plaintiff 4o capture the
waste waters at the point where they were formerly received by her without
substantial damage to defendant, she should be given the right to do so.”

s Rock Creek Ditch & Flume Co. v. Miller, 83 Mont. 248, 268, 17 Pac.
2¢) 1074 (1933).

512 Popham v. Holloron, 84 Mont. 442, 449-450, 275 Pac. 1089 (1928).

513 Quinlan v. Calvert, 31 Mont. 115, 119, 77 Pac. 428 (1%04); West Side
Ditch Co. v. Bennett, 106 Mont. 422, 431, 78 Pac. {28) 78 (1938); Woodward v.
Perking, 116 Mont. 46, 53, 147 Pac. (2d) 1018 (1944).

818 Woodward v. Perkins, 116 Mont. 46, 53, 147 Pac. (24) 1016 {1844)}. See
Beaverhead Canal Co. v. Dillion Eleetric Light & Power Co., 34 Mont. 135,
139-141, 85 Pac. 880 (1906). See also Dern v. Tanner, 60 Fed. (2d) 626, 627-
628 (D. Mont., 1832).

s1s Marks v. Hilger, 262 Fed. 302, 304 (9th Cir., 1920).
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It is established in Montana that the prior appropriator of water is
entitled to the use of all the waler in the stream to satisfy his appropria-
tion, whether such water come from seepage or from the water naturally
flowing in the stream. = »* =

After release by landowner

The owner of land on which waste water arises has no right to its uge
after it leaves his land and gets beyond his physical control.5'¢ Hence ap-
propriators for mining purposes who allow water to drain away from their
land after its use in placer mining have no longer any jurisdiction over the
water or ownership of it, and an attempt on their part to sell any further
right of use in the water is wholly void because they have nothing 1o sell.#17

After water has been turned back by the appropriator into the channel
from which it was diverted, without any intention of recapture, after having
been used and answering the purposes of the first appropriator, it thereby
becomes publici juris.s'®

Rights of Users of Waste and Seepage Waters
Appropriability of waste and seepage walers

The statute relating to the appropriation of water provides that “an ap-
propriator may impound flood, seepage, and waste waters in a reservoir
and thereby appropriate the same. 519

Prior to the enactment of this statute, which was in 1921, there was no
legislation authorizing the appropriation of flood, seepage, and waste wa-
ters as such.52® Waste water that had passed beyond the control of the
owner of the land on which it arose hecame “abandoned persomalty” which
could be taken up and used by the person first in the field.

Since the enactment of the statute. however, a valid appropriation may
be made of the waste waters flowing to one’s land from the land of an-
other 521

316 Rock Creek Diteh & Flume Co. v. Miller, 93 Mont. 248, 268, 17 Pac.
(2d) 1074 (1933).

517 Galiger v. MeNulty, 80 Mont, 339, 357-358, 260 Pac. 401 (1927).

518 Woolman v. Garringer, 1 Mont. 535, 545 (1872).

s Mont. Rev. Codes 1947, sec. BY-801,

520 Popham v. Holloron, 84 Mont. 442, 443, 275 Pac, 1009 (18293,

521 Newton v. Weiler, 87 Mont. 164, 179, 288 Pac. 133 (1930). “Waste wa-
ters may be appropristed in this state. % % % Hereifis shown that plain-
Hiff made a valid appropriation of the waste waters flowing to her land from
the land of defendant.” Although the statute provided that such an appropria-

tion might be made by impounding in a reservair, and although the supreme

of a reservoir or impounding of the waste waters in Htigation; apparently
they were simply taken into a ditch on defendant’s land and thence onto the
plaintiff’s land.

Water that has left the possession and control of the owner of the land
¢n which it rises becomes waste and is subject 1o appropriation by others:
Rock Creek Ditch & Flume Co. v. Miller, 93 Mont. 2438, 288, 17 Pac. (2d) 1074
(1933); wills v, Morris, 100 Mont. 514, 536, 50 Pac. (24) 862 (1935).
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Rights as against owners of lands of origin

An appropriation of waste water is restricted in the sense that its useful-
ness depends upon the continuance of the conditions that give rise to the
waste—a continuance that is voluniary on the part of the owner of the land
on which the waste originates. The user of waste water prior to enactment
of the statute aequired no such wsufruct right in the water as to entitle him
to compel the continuation of the condition furnishing him with water, or
to prevent the owner of the land from draining his land in such a manner
as to cut off the flow.322 And apparently the right of an appropriator under
the statute as against the owner of the land on which the waste originates
is no greater than that of a taker prior to the statute.

While the proprietor of the land on which waste waters rise may change
the flow of the waste waters thereon in the reasonable enjoyment of his own
property, he may not maliciously or arbitrarily change the flow to the injury
of the lower landowner who has made an appropriation of the waste water.528

Status on Collecting in Natural Channel

The rules with respect to rights to the use of waste and seepage waters,
as such, apply only while they are “outlawed” and before they reach or
form a siream flowing in a natural channel.®?% After such waters, even
though inconsiderable, collect in a natural channel and flow therein with
regularity {rom year to vear, although the channel may be dry for the
major portion of each year, such waters are a proper subject of appropria-
tion, Thus:%25

522 Popham v. Holloron, B4 Mont, 442, 449-450, 273 Pac. 1099 (1929). The
court emphasized thai these rules with respect to “surface or waste” water
applied while the water was “outlawed” and before it reached or formed a
stream flowing in a natural channel, whereupon it would lose ifs character as
vagrant fugitive water.

In one of the earliest of the water-right cases, Woolman v. Garringer, 1
Mont, 535, 545 (1872), the supreme court stated that users of waste water
could acquire no more than a mere privilege of use of the water, or at most
but 2 secondary and subordinate right 1o the right of the first appropriators,
and only such as might be terminated by their action at any time, unless the
watier had been discharged by the first appropriators with no iniention of
recapiure.

523 Newion v. Weiler, 87 Mont. 164, 179-180, 286 Pac. 133 (1930).

524 Popham v. Holloron, 84 Mont. 442, 449-451, 273 Pac. 1089 (1929).

525 Rock Creek Ditch & Flume Co. v. Miller, 83 Mont. 248, 260, 17 Pac.
(2d) 1074 {1933). See also State ex rel. Mungas v. District Court, 102 Mont.
533, 539, 59 Pac. {(2d) 71 (1836); West Side Diteh Co. v. Bennett, 106 Mont.
422, 431-432, 78 Pac. (2d) 78 (1938). And see Beaverhead Canal Co. v. Dillon
Elecirie Light & Power Co., 34 Mont. 135, 139-141, 85 Pac. 880 (1906).

In Dern v. Tanner, 80 Fed. (2d) 628, 627 (D. Mont., 1832), water flowing
from a tunnel in Coal canyon was claimed by defendants as developed water
and by plaintiffs as seepage from Coal canyon and foreign waters discharged
by them inio Coal canyon. This the court held immaterial; if not losi by
prescription, the waters had been reclaimed below for many years and there-
by appropriated. “That the waters of Coal are of volume foe scanty of them-
selves to be available to plaintiffs and Mueller does not defeat their appropri-
ation. Separate waters thus unavailable may be legalily appropriated if united
and serviceable,”
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‘Where vagrant, fugitive waters have reached a natural channel, and
thus have lost “their original character as seepage, percolating, surface,
or waste waters,” they serve to constitute a part of the watercourse, and
are subject to appropriation. * = #

DRAINAGE WATERS

Discharged into Watercourse

Marsh waters consisting of percolation and seepage from higher lands
artificially drained into a watercourse, but which would have found their
way into the watercourse even without the drain ditch—which simply facil-
itated their movement—are subject to appropriation as a part of the water-
course.52¢

Collected in Drain Ditch on One's Land

Waters derived principally from seepage from higher land, collected in
a drainage ditch on lower land, have been held subject to appropriation by
the owner of such lower land as against an appropriation on a stream the
holder of which had failed to show that the landowner's appropriation in
any way interefered with his rights 327

The drainage ditch in Wills v. Morris, just cited, had been constructed
with the consent of the landowner, who eontinuously thereafter made use
for irrigation purposes of the water collected in the ditch. There was na
evidence to the effect that if the seepage waters were not collected in the
drain and not utilized therefrom the waters of the stream would have been
augmented above their existing flow. The court emphasized the fact that
the diversion and appropriation of the water out of the drain had been
made after the waters had left the lands upon which they arose. Such
waters when collected in the drainage ditch were held subject to appropria-
tion, and the appropriation was held valid.

526 West Side Ditch Co. v. Bennett, 106 Mont. 422, 431-434, 78 Pac. (2d)
78 (1938). The court held that the fact that seepage water arises on one’s land
does not, of itself, necessarily give the landowner the exclusive right thereto.
In this case, plaintiff had appropriated water from the walercourse in 1906;
predecessors of defendant in 1901 built a drazinage system to drain the waters
into the channel; and in 1925 defendant appropriated water from the water-
course and contended that plaintiff's appropriation should be limited to the
natural flow of the channel to the exclusion of the water added from the
drainage difch. The waters so drained were held subject io appropriation
in 1800 when plaintif{ applied them to a beneficial use, whereas defendant
had not attempted to make any beneficial use of any of the waters for 24
years after the drain had been installed. In contemplation of law, the drainage
system amounted to but a change of the channel of the creek.

527 Wills v. Morris, 100 Mont. 514, 333-536, 50 Pac. (2d) 862 (1935). See
also Galehan v. Lewis, 105 Mont. 204, 301-302, 72 Pac. (2d) 1018 (19373, in
which it was held that the evidence was sufficient to support a finding that
a water right, in favor of the holder of a tract of lznd on which a drainage
ditch tributary to a siough had been constructed, had been obtained to the
use of the water accumulated in the drainage ditch.
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Disposal of Drainage Water

The requirements that one must so use his own rights as not to infringe
the rights of another applies to the disposal of waste water by constructing a
drainage ditch with an outlet on the land of someone else.®?¢

RETURN WATERS
Abandoned by User of Original Flow

Water released by an appropriator without any intention of recapture,
after having been used and having answered his purposes, thereby becomes
publici juris and subject to appropriation.®??

Dependence of Downstream Appropriators

Return flow {rom irrigation and other uses of water play an important
part in the water supply of downstream appropriaters in many irrigated
valleys. Downstream users, particularly if junior in right, depend upon the
continuance of return flow from upstream diversions for the maximum en-
joyment of their appropriative rights. Therefore, changes in the place of
use of appropriated water have been denied by the courts in various cases
because the taking of the water elsewhere would deprive downstream divers-
ions of the essential return flow. The Montana Supreme Court expounded
this principle in the early vears of statehood as follows:#3¢

The right acquired by an appropriator in and fo the waters of a natural
stream is not ownership of a Tunning velume of the dimensions claimed,
like the individual ownership of a chattel, so that it may be transferred
corporally and carried away, but the right acquired by the appropriator
is the right to use a certain guautity for necessary and beneficial pur-
poses, such as supplying household needs, and the carrying on of some
useful industry; and, when such want is supplied, or the use is subserved,
all the rest of the creek, and all that returns thereto after such use, is
subject to appropriation and use by another for some benetficial purpose.
The same volume of water may, therefore, in its flow down the creek,
supply many persons, even though the first appropriator claims the
whole volume, and ean, ai times, or even constantiy, use the same for

. sz8 O’Hare v. Johnson, 116 Mont. 410, 418-419, 153 Pac. (2d) 888 (1944).
It was not reasonsble or necessary, said the court, for the upper landowners
in ridding their lands of waste waters to cast some of the water upon the
lower lands and ruin them. It was both possible and feasible for the upper
landowners to dispose of all the waste waters without discharging any upon
the lower land; all they needed do was to conduct the walers 0 a large
drainage and irrigation diich then in use and available for the purpose.
Furthermore, a tract of land may not be legally reclaimed at the expense of
the destruction of another traet without compensation.

519 Woolman v. Garringer, I Mont. 535, 545 (1872).

530 Creel v. Bozeman Water Works Co., 15 Mont. 121, 128-129, 38 Pac.
459 (1804). For other cases in which proposed changes in place of use and
purpose of use have been denied because of this condition, see Alder Gulich
Con. Min, Co. v. Hayes, § Mont. 31, 37-38, 9 Pac, 581 (1886); Gassert v. Noyes,
18 Mont. 2186, 223, 44 Pac. 958 (1896}; Spokane Ranch & Water Co. v. Beatty,
37 Mont. 342, 351-352, 96 Pac. 727, 97 Pac. 838 (1808); Head v. Hale, 38 Mont.
302, 307-308, 100 Pac. 222 (1909).
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some industrial purpose, because such use does not usally swallow it, but
leaves it availabie to others. But by such an appropriation the first appro-
priator does not acquire a preemption of the whole creek, so that he, or
his successor, may, after enjoying the use of it for some beneficial pur-~
pose, convey the creek away and cut off subsequent appropriators.
Therefore a subsequent right to use the same water, or so much of it
as returns to the creek, and to use the waters of the creek when the first
is not using the same, may be acquired. * & =#

Claim of Equivalent Diversion for Return Flow

Two decisions—one by the Montana Supreme Court and one by the
United States Court of Appeals—have involved claims of appropriators
that they were entitled to divert water in excess of their decreed appropria-
tions as compensation for return flow from their lands during the period of
such excess diversions.

State case

In the State case, an appropriator had been adjudged guilty of con-
tempt for opening his headgates and using water after the commissioner
had closed them for the benefit of prior appropriators.53' The appropriator
undertook to show that his use of the water did not impair the right of any
prior appropriator; that by means of early irrigation of his land there was
created upon his land a subterranean storage system from which, during
the later irrigation season, as much water as he was using through his
ditches seeped back to the stream;and that this condition prevailed at the
time of the alleged contemptuous action.

The supreme court stated that for the purpose of exonerating himself
from a charge of contempt, and for that purpose only, it was competent
for the appropriator to show that by his own efforts he had developed an
independent source of supply and that the quantity of water used by him
“did not exceed the amount so developed.

Federal case

The Federal case was also a contempt proceeding.53? The appropriator
had a decreed right for 15 inches of water from a creek flowing through
his land, but claimed the right to divert a much larger quantity. His posi-
tion was that in the beginning of the season when there was an abundance
of water he diverted such quantities that his lands became saturated and
discharged considerable seepage into the stream later in the season; in
exchange for this seepage he claimed the right to divert water from the creek
to the extent of the capacity of his ditches.

531 State ex rel. Zosel v. District Court, 536 Mont. 578, 580-581, 185 Pac.
1112 (1819). Although the appropriator could prove development of the water
in order to exonerate himself from the charge of contempt, he could net, in
this proceeding, establish his right to the use of the so-called developed water
as against prior appropriators, because title 4o property cannot be tried in a
contempt proceeding. If the appropriator had acquired the right to which he
laid claim, he must have it determined in a civil action to which others in-
terested might be made pariies.

532 Marks v. Hilger, 262 Fed. 302, 303-306 {9th Cir., 1520).
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The trial court had noted the difficulty of proving the extent to which
seepage operates in adding to the flow of a stream. The court of appeals
held that the prior appropriater is entitled to the use of all the water flow-
ing in the stream system above the head of his ditch, regardless of where
the waters come from, specifically including seepage water. Therefore, 3t
was concluded that the appropriator had no right to take from the stream
more water than had been decreed to him, and that he could not justify his
action upon the ground that he had benefited the lower appropriators or
had given them the equivalent of what he had taken.

Return Flow from Foreign Waters

An appropriator who diverts waters {rom one watershed to another for
the purpose of placer mining, and who thereupon releases the waters so
that they flow into a natural channel, no longer has any jurisdiction over
or title to such waters and cannot make a valid conmtract of sale of such
waters, 533

Nor does the owner of land on which return flow from foreign water
feeds a spring that is one of the sources of a watercoursg have any right
to the use of such water as against prior appropriators of water from the
watercourse thus augmented by the return flow.534

A case decided in 1933 involved conflicting claims to the return flow
from foreign waters based upon appropriations made in 1388.%%% Water
had been appropriated out of Gold Creek in 1864 and taken across a divide
to the watershed of Pioneer Creek and there used for placer-mining pur-
poses. After such use the waters flowed into Pioneer Creek, which was a
tributary of Pikes Peak Creek, and on down to the junction of Pikes Peak
Creek with Gold Creek. On April 30, 1888 appellants appropriated water

533 Galiger v. McNulty, 80 Monf. 339, 357-358, 260 Pac. 401 (1827). The
court stated that after these foreign waters had served the purpose of their
appropriation and could not drain back intoc the stream from which diverted,
they became waste, fugitive, and vagrant water and subject to be treated as
such. The original appropriators had no ionger any jurisdiction over the wa-
ters, and did not own the corpus of the water; hence they had nothing to sell,
an% their attempted sale of the water or the right to use the same was whoelly
void.

538 Rock (reek Ditch & Flume Co. v. Miller, 93 Mont. 248, 258-268, 17
Pac. (2d) 1074 (1933). In this case the flow from a spring which was one of
the sources of Wyman Creek increased materially as the result of the irriga-
tion of neighboring lands with water brought from another watershed. The
court held that when the water had escaped from the land on which it was
applied and had become part of the flow of the spring, which was a source
of the stream, such water became a part of that stream and was publici juris,
and therefore was subject fo appropriative rights on the siream and not to
any right of the owner of the land to recapture the water. In another case,
which was an outgrowth of the Rock Creek case, return waters had collected
in a draw which was a tributary of Wyman Creek, and so were held to be
waters of that watercourse even though brought originally frem another
watershed: State ex vel. Mungas v. District Court, 102 Mont. 533, 538-541,
59 Pac. {2d) 71 (1936).

sas Manniz & Wilson v. Thrasher, 95 Mont. 267, 271-272, 26 Pac. (2d)
373 (1933).
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from Pikes Peak Creek and conveyed it across Gold Creek for agricultural
purposes. On June 1, 1888 the owners of three ditches that diverted water
from Gold Creck above the crossing of appellants’ ditch built a ditch from

water by those having appropriations from Gold Creek in the order of their
priorities. .

The supreme court held that when such Gold Creek water was deposited
in Pioneer Creek, it was as much beyond the reach of the respondents
antil the construction of their cross ditch as if Pioneer Creek were entirely
without the Gold Creek watershed. The rights of respondents to such water
flowing in Pioneer Creek did not come into being until the date of their
appropriation through the cross ditch. Hence their appropriation of the
water flowing in Pioneer Creek was junior to the earlier appropriation
made by the appellants of such water flowing down Pioneer Creek into
Pikes Peak Creek.

Special Statutory Authorization

The Water Conservation Act provides, with reference to the State Water
Conservation Board, that “the hoard may reclaim and possess all waters
furnished or supplied by it seeping or overflowing from the previous place
of use.”33¢ The Board constructed & project for impounding waters of a
walercourse and taking them over the divide into another valley for distri-
hution and use there.53 Plaintiff contended that since all the appropriators
in the valley had a vested right to take all of the waters flowing in the stream
according to their several prierities, the foregoing provision of the statute
wag invalid,

The supreme court held that the water of the project was not present
in that valley and constituted no part of the plaintiff’s vested right when
the statute was passed, and that it was nol apparent why the legislature
could not have constitutionally encouraged the introduction of alien water
inte a watershed by a provision of that kind. Hence, the court concluded
that the defendants were within their rights in taking credit for reflow of
project water,

53¢ Mont. Rev. Codes 1547, sec. 89-129.

537 Allendale Irr. Co. v, State Water Conservation Board, 113 Mont. 436,
430, 449, 127 Pac. (24} 227 (1942). The court stated that most of the argument
cn this point was devoted to the difficulty of identifying the return flow so
as to establish the extent of the defendants’ right; but that this was a matter
of proof, and while bossibly not susceptible of exact mathematical demonsira-
tion, the court was not prepared to say that it was so diffieult of approximate
proof as to be virtually impossibie, .




SPRING WATERS

The water-rights statute provides that the right to the use of the unap-
propriated waler of certain sources including springs may be acquired by
appropriation.’3®

~ An appropriator of the water of a stream has the right to the flow of a
spring subsequently appearing in the bed of a tributary as a result of
natural causes.®%® However, if the flow weuld not reach the diversion point
of such appropriator during the dry season, it may be appropriated during
such period by others. Furthermore, an appropriator on a stream cannot
claim the flow of a spring which in its natural state dees not reach the
siream during the ifrigation season.54?

The fact that marshes, the water from which naturally flows into natural
watercourses, are located on one’s land does not, of itself, necessarily give
the owner an exclusive right to the use of the water so as to prevent others
from acquiring appropriative rights therein.5*" An increase in the flow of
a spring which is one of the sources of a watercourse on which appropria-
tive rights have been established—the increase resulting from the irrigation
of higher lands—does not belong to the company supplying the irrigation
water or fo the owner of the land on which the spring rises.542

A claim to the right of a spring in one instance was held to have been
lost by abandonment.*42

GROUND WATERS

DEFINITE UNDERGROUND STREAM
Applicable Rules of Law

Subsurface water flowing in defined channels that are ressonably ascer-

538 Mont. Rev. Codes 18047, sec. 80-801.

In Hilger v. Sieben, 38 Mont. 93, 95-99, 98 Pac. 881 (1909), a finding by
the trial court that a specific quantity of water disappeared in the bed of &
surface stream and by means of a well-defined subterranean channel flowed
to plaintiff’s land, where it appeared in the form of a spring, was held to
be sustained by the evidence, but a new irial was ordered because the su-
preme eourt was not satisfied with the finding relating to the appropriation
of the spring water by the plaintiff.

53¢ Begverhead Canal Co. v. Dillon Electric Light & Power Co., 34 Mont,
135, 140-141, 85 Pac. 880 (18908).

540 Leonard v. Shatzer, 11 Mont. 422, 426-427, 28 Pac. 457 (1892).

s4t Quinlan v. Calvert, 31 Mont. 115, 119, 77 Pac. 428 (1904); West Side
Ditch Co. v. Bennett, 106 Mont. 422, 431, 78 Pac. (2d) 78 (1938).

542 Rock Creek Difch & Flume Co. v. Miller, 93 Mont. 248, 256-288, 17
Pac. (2d) 1074 (1833). The court held that such increase was not developed
water, and that when the waters escaped from the irrigated lands and reached
the spring they beecame tributary to the stream which it supplied.

543 GGoon v. Proctor, 27 Mont. 526, 528, 71 Pac. 1003 (1803).
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tainable is subject to the same rules as water flowing in surface streams.544
There is no presumption that any subsurface water, in whatever form it may
be found. is tributary to any stream, and the one who asserts this to be a
fact has the burden of proving his assertion. In Rvan v. Quinlan. above
cited, the court indicated iis beliel that this might be established by cir-
cumstantial evidence, but stated that the evidence must have so much of sub-
stance and probative value as would reasonably exclude the contrary hy-
pothesis. {45 Mont. at 534.)

Subflow of Surface Stream

The subsurface supply of a siream. whether it comes from tributary
swamps or rune in the sand and gravel constituting the bed of the stream,
is as much a part of the stream as is the surface flow and is governed by
the same rules.545

PERCOCLATING WATERS
Rights of Use

In the very few decisions in which rights of use of percolating waters
have been discussed by the Montana Supreme Court, the rule of ownership
by the owner of the overlving land. subject to the limitation that the unse
be made without malice or negligence. has been acknowledged or conceded.
The only comprehensive slatement concerning rights of use of natural
percolating waters appears in a case decided in 1912, wherein it is stated

that:54¢ ! Y

It has been settled by a long line of deeisions that percolating water
is not governed by the same rules that are applied to running streams.
“The secret, changeable, and uncontrollable character of underground
water in itz operations is so diverse and unceriain that we cannot well
subject it to the regulations of law, nor build upon it a system of rules,
as is done in the case of surface streams. * * * 'We think the prac-

544 Ryon v. Quinlan, 45 Mont. 521, 531, 533-534, 124 Pac. 512 (1812). In
this case the water of a surface stream constituting the overflow from a lake
disappeared at a point about 1,500 feet from the outlet of the lake and 3,625
feet from a creek to which defendants claimed thai the lake was iributary.
Evidence introduced by plaintiff tended to show the lack of any surface
channel or indication of an underground channel connecting the lake with
the creek. The supreme court held that a prima faeie case had been made
that the overflow did not find its way into the creek, and that the burden then
was cast upen defendants to show that, if uninterrupted, the flow found its
way into the creek by a defined channel either upon the surface or under-
ground.

In Hilger v. Sieben, 38 Mont. 93, 94-9%, 98 Pac. 881 (1909), the trial
court had found that 100 inches of water disappeared in the sand and gravel
of a stream chanmel emerging from the canyon in which the stream rose,
the disappearance being some distance from plaintiff’s ranch, foliowed a
well-defined subterraneon channel fo the ranch, and reappeared as a spring.
The supreme court considered the evidence sufficient to warrant the finding,
but ordered a new trial because it was not satisfied with the finding relating
to the appropriation of the spring water by the plaintiff,

545 Smith v. Duff, 30 Mont. 382, 360, 102 Pac. 984 (1909).

546 Ryan v. Quinlan, 45 Mont. 521, 532-533, 124 Pac. 512 (1912).
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tical uncertainties which must ever attend sublerranean waters is reason
enough why it should net be attempted to subject them to ceriain and
fized rules of law, and that it is beiter to leave them io be enjoyed
absolutely by the owner of the land as one of its natural advantages,
and in the eye of the law a part of it; and we think we are warranted in
this view by well-considered cases.”” (Chatfield v. Wilson, 28 V4. 48.) The
rule, though variously stated, is recognized by the courts both of England
and in this country. * #

Then followed a long list of cases, which, however, included the California
case of Katz v. Walkinshaw.3%” which repudiated the absolute-ownership
rule of percolating waters and adopted the doctrine of correlative rights.
Continuing, the court stated (at 45 Mont. 533) that:
The result of if is ihai the proprietor of the soil, where such water is
tound, has the right to control and use it as he pleases for the purpose of
improving his own land, though his use or control may incidentally in-

jure an adjoining proprietor. The general rule thus stated is subject,
however, to the same limitation as the use of the land itself, viz., that

embodied in the maxim, “Sic utere tuo ut alienum non leedas,” or, as is
said in some of the cases, the use must be without malice or negligence.
This seems to be in accord with the current of decisions in the United
States. .

The foregoing statement in Ryan v. Quinlan was made in order to dem-
onstrate that percolating waters were not subject to the law of watercourses.
The controversy was not between owners of adjoining land under which
water was percolating. It arese over the conflicting claims of appro-
priators of surface waters, plaintiff claiming that the stream which he had
appropriated was not tributary to another stream on which defendants held
rights superior to his. The only bearing that percolating waters had on
the case was the question as to whether the upper stream, on disappearing
from the surface, constituted a defined underground stream thence to the
lower surface stream, or on the other hand became in legal contemplation
percolating waters. The supreme court stated that the conclusion of the trial
vourt that the lake water reached the creek was based upon speculation
rather than upon substantive evidence, hence the findings could not be
allowed to stand. A new trial was directed, at which the parties could pro-
duce additional evidence concerning the physical situation if they desired
to do so.

The rule of ownership of percolating waters stated in Ryan v. Quinlan,
whether dictum or not, apparently is accepted by the Montana Supreme
Court as the rule in that State. In 1933 the court stated that:®4®

Conceding that percolating waters are owned by and are subject to
the conirol of the owner of the land (Ryan v. Quinlan, supra; Spaoulding

v. Stone, 46 Mont. 483, 129 Pac. 327, 329), when they eseape and go into

other land, or come into another’s contrel, the titie of the former owner

thereto is gone. * * % .

Here again the controversy was not between adjoining landowners, but was
over the right to the increase in flow from a spring occasioned by irrigation

s47 141 Calif, 116, 70 Pac. 663 (1902), 74 Pac. 766 (1903).
s48 Rock Creck Ditch & Flume Co. v. Miller, 83 Mont. 248, 256-260, 17
Pac. {24) 1074 (1933). The quotation is at 93 Mont. 260,
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of higher lands, the spring being the principal source of supply of a stream
on which defendants held prior appropriative rights. Plaintiff was the jrri-
gation company furnishing the water which, by percolation through the soil
from the irrigated land, caused the flow of the gpring to increase. Plaintiff
was held to have lost control of the water when it escaped from the irri-
gated lands. And in an even more recent case, which involved water de-
posited in potholes which thereafter disappeared entirely into the earth,
the supreme court said that:#49 :

When that happens, it loses its character as flow water and is no longer
subject to the regulations of law which govern while it is capable of
direction and conirol. Iis identity and #s ownership then become the
same as that of the soil of which it forms a part. (Ryan v. Quinlan, 45
Mont. 521, 532, 124 Pae. 512.) *= * = : .

Tributary to Stream

As noted above, the Montana Supreme Court held that, conceding that
percolating waters are owned by and are subject to the control of the owner
of the land in which they are found, when they escape and go into other
land or come into another’s control the title of the former owner thereto
is gone.**® Such water, on joining a natural stream, is a part of the stream
and is publici juris, subjeci to appropriation.

The supreme court stated in 1944 that if seepage forms from ground
saturated with percolating water placed in the ground artificially by means
of having been diverted into potholes from which the water sinks into the
ground, the seepage thereby produced is subject to the same rules as to ap-
propriation as is any seepage from one’s land.’s' It was further stated that
by a series of decisions the court had adhered to the view that the owner-
ship of land where water has a source does not necessarily give the exclusive
right to such waters to the landowner, and that:

Seepage water which has its rise along the bed of a stream and
forms a natural accretion thereto belongs to that stream as part of its
source of supply, same as feeder springs. An appropriator on the stream
has the right io all such tributary flow even as against the owner of the
land. * =

RECORDS OF WATER WELLS

In 1957 the Montana legislature enacted a statute providing for the
filing of records of water wells, 552 According 1o a letter to the author from
Fred E. Buck, Montana State Engineer, dated September 24, 1957, the

549 Woodward v. Perkins, 116 Mont. 486, 52, 147 Pac. (24) 1016 {1944),

55¢ Rock Creek Ditch & Flume Co. v. Miller, 93 Mont. 248, 256-257, 280,
268-260, 17 Pae, (2d) 1074 (1933). Waste and seepage water that reaches and
forms a stream flowing in a natural channel constitufes a watercourse, sub-
jeet to appropriation. See “Waste and seepage waters—Siatus on collecting
in natural channel,” under “Waste, seepage, drainage, and return waters,”
above.

585t Woodward v. Perkins, 116 Mont. 48, 52, 83, 147 Pac. (2d) 1016 (:1944).

552 Mont. Laws 1857, ch. 58; codified as Mont. Rev, Codes 1947, § 89-3101.
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purpose of this legislation is to perpetuate a record of priorites when
and if the time arrives to adjudicate the rights of any particular aquifer.

The statute requires every person, firm, or corporation digging or drill-
ing a water well of any type to {ile a permanem record thereof in the office
of the county clerk and recorder, on a form to be furnished by the Siate
Bureau of Mines and Geology., The report covers ownership and location
of the well, proposed use of the water, and details of drilling and character-
istics of the well and the ground water supply. Copies of the original
county record are furnished to the State Bureau of Mines and- Geology and
the Staie Engineer.
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