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PREFACE

Since the publication of the Parent Volume {Montana Water

Law for the 1980's), there have been sufficient changes and

additicns coming from both the legislature and the Supreme Court,
that it seemed necessary te add this supplement. The title to
the Parent Velume is an unfortunate one, because all of the pre-
1980 law contained therein remains the same, of course, and that
is what the book is largely about. That is the reason why it
merely requires a supplement te bring it current, rather than a
rewritten volume.

The legislative changes in the criteria for permitting
large appropriations, or changing the use or lecation of large
water rights, and the new plan for leasing water are some of the
most significant recent developments. The introduction of
considerations of the public interest in the foregoing matters as
well as the recognition of public rights of recreation and
enjoyment of waters (without regard to "navigability" or title to
the underlying beds and banks) aligns Montana with the position
taken (almest unanimousiy) in other Western states. These
matters deserve, and are given, substantial coverage in this
Suppiement.

As is the case of the Parent Volume, this Supplement is
written not only for lawyers, but alsc for ranchers, farmers,

foresters and others who have an interest in Montana water laws.
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MONTANA WATER LAW

Recent Changes apd Current Trends.

Supplementing Montana Water Faw for the 1980's

Page 4 Parent Veolume, I. B.

A current and interesting illustration of the inconclusive
nature of pre-1973 decrees as well as any decree rendered prior
to a general adjudication under MCA Title 85, Part 2, is the

claim of Rueben €. Pitsch in CASE 40A-48C In re the aAdjudication

of The Musselshell River and Tributaries Above Roundup. In 78

Ranch Co. v. Pitsch, 204 M. 426 (1983}, infra, pp. 19, 20, the

Montana Supreme Court decided that Pitsch had abandoned certain
water rights. But in the Musselshell adjudication, Pltsch
logically asserts that in this general adjudication the prior
Supreme Court decree is neither conclusive nor res judicata,
because there are other parties in this new proceeding. The
prior case iz asserted to be only prima facie evidence, to be
considered along with other evidence leading to an independent
determination by the Water Court of the validity of the claimed
water rights. { At the time of this writing the case is only in
the briefing stage in the Water Court.)

Page 7 Parent Volume. .. c.

The Supreme Court extended the deadline for filing cilaims
from January 1, 1982 to 5:00 p.m., April 39, 1982. {Supr. Ct.

Grder Mg, 14833, Dec., 7, 339B1.)

Page 8 Parent Volume. I. C.

1. The Water Courts also issue Temporary Freliminary



Decrees where federal or Indian rights preclude more finallty at
this time, or where the Water Court deems it desirable to make
limited interlocutory rulings.

2. The present procedures of the Water Court and the
Department of Natural Rescurces and Conservation ("Water Right
Claim Examination Rules") were promulgated by the Montana Suprenme

Court in In Re Dept, of Nat. Res. & Conservaticen, 760 P.2d 1096

(1987) effective July 15, 19%87. Public and official comment will
be accepted until March 15, 1988, and the rules are subject to
modification and change. They may be examined at the State Law
Library and the U. of M. Law School Library, or copies may he
chtained from the Water Court in Bozeman.

In its activities relating to these adjudications, the
Department acts in a consultative capacity to the Water Court,
entirely subject to the direction of the water iudge.

3. Chapter 438, lLaws, 1987 amends MCA § 85-2-234(5) (b} by

removing some of the language that tended toward measuring rights
(particularly irrigation rights} by volume as well as flow rates,
and is retroactive to all decrees issued after April 30, 1982.

4. Chapter 651, Laws, 1987 was prefaced by a Statement of

Intent directed te the Water Courts and the Department of Natural
Resources and Conservation, indicating the basins that should
receive priority adjudication efforts. The list fills a page and
a half of H.B. 754.

5. ©On July ¢, 1987, The Water Policy Committee issued a
Request-For-Proposals to Study Montana’'s Water Righis

Adiudication Process. In it, the Water Policy Committee

expresses concern over serious disharmony and discord between the
Water Courts, the DNRC, the Department of Fish, Wildlife and

Parks, and other parties. The purpose of the study is to



ascertain whether the adjudication process is {(a) fuifilling
statutory mandates: and (b} sufficilent toc meet federal Mclarran
amendment reguilrements, Montana law, and other due process or
separation of powers consitderations. It says:

The study should consider and make recommendations
concerning: -the probabkle accuracy cf the final decrees; -
the probable timeline for completion of the adjudication
process; -the relaticonship between the Water Courts and the
DNRC; -the practices and procedures of the Water Courts; -
the practices and procedures of the DNRC; and -the
processing of late claims.

The document goes on to elaborate on issues and guestions
concerning current procedures. The very fact of this Request-

For-Propeosals, inveolving a year long study by one or more

consuitants, suggests that there is grave reason for concern.

Page 14 Parent Volume, I. B. 5.

MCA § 85-2-217 was amended by Ch. 667, lLaws, 1985 to extend

the suspension of adjudication and continue negotiations until

1887. Tt was amended again by Ch. 358, Laws, 1987, extending the

authority of the Reserved Water Rights Compact Commission to

continue negotiations with the Indian tribes until July 1, 19983,

Page 32 Parent Volume, IIT. B, 1.

LeMunyvon v. Gallatin Valley Ry. Co., 60 M. 517 (1921 was

hased upon the court’s construction of Revised Codes § 4362, now

MCA § 69~14-240(1}, reguiring railrecad ceorporaticns te construct

and maintain "suitable ditches and drains...or to construct

culverts or openings through such roadbed to connect with ditches

GE-Wa ECOVEESS., S..as..t afford.sufficlient oubtlet Lo

drain and carry off the water along such railroad...when
required to remove and drain off water accumulated upon property

adjacent to or upon the right of way whose patural channel or




railway so constructed as aforesaid...." (Emphasis added.) The

court said that "natural channel or outlet® referred back to

"ditches or drains, or watercourses!, and so the former means the
same as the latter. There being no "watercourse®, "ditch®, or
"drain®, the railroad was not reguired to provide culverts or
openings.

The Le Munyon case was overruled in Formicove, Inc. V.

Burlington Northern, Iinc., 673 P.2d 4692 (1983), wherein it was

held that the legislative intent was to impose a greater burden
on railroads than was inposed by the common law’s "Conmon Enemy®
doctrine. The court said: "Clearly the statute was intended to
deal with impounded water of any kind, without regard to the nice

distinction made between surface water and a watercourse....”

Page 35 Parent Volume, IIT.B. 3.

In Krieger v. Pacific Gas & Electric Co., 119 Cal.

App.3d 137, 173 Cal. Rptr. 751 {1981}, Krieger sued to enjoein

P.G, & B. from lining a ditch on Krieger’s property with gunite.
The ditch had been an easenent across public land, pursuant to

the Act of July 246, 1B6& (43 USCA 8 661). Krieger had acgulred a

portion of the land, and P. G. & E. had acgulred the easement and
ditch.

The court said: '"When Krieger’s land was patented, the
character and method of use of the easement was an open, sarthen
ditch.... This character and method of use fixed the extent of

.the.servitude....” . B.G.&.E.. could not unilaterally. change if. .
Hor could guniting be considered "within the ambit of its
‘secondary easerent’ to make necessary repairs.' It would be an

anlargement of the easement, and enjoinable, because it would




endanger the riparian vegetation which flourishes in the soil
moistened by water percolating through the earthen walls of the
ditch.

At times, Krieger placed a siphon in the ditch to cbhtain
water. He was found to have no such right, but water which seeps
ocut to him becomes his property.

The court did not f£ind that Krieger had a water right, but
that so leng as P.G.& E. chose to burden Krieger‘s land with its
easement, EKrieger was entitled to the "benefit running
therewith." The seepage is not a waste, for it is beneficial.

It iz herein submitted that there waz a water right in the
landowner under the original ditch. It should make little
difference whether his source of supply is P.G. & E.’s ditch, or
the Stanislaus River freom which the water comes. The case could
apprapriately have been declided as a water law case, rather than

as one invelilving the wrongful enlargement of an easement.




At the very least the case provides a theory in addition to
the one herein subritted whersby a landowner with an interest in
waste, seepage or dralnage water may be able to assert his right
independently of the user from whom the water comes.

The Krieger case, and the Montana cases reviewed in the
Parent Volume have implications adverse to the appropriator who
has been using less than his nominal amount of water, and

proposes to capitalize on that surplus through "water marketing™.

Page 40 Parent Voluyme., JITI.B.S.

Another mcre recent Colorado case very similar to the

Shelton Farms case, and with a similar result, is R.J.A., Inc. v.

Water Users Ass'n of Distr. No., §, 690 P.2d 823 (Colo., 1984}.

The claim for a developed water right was a reduction of losses
from a marshy mountain meadow by removing underlying moss and

eliminating a saturated, seepy conditicn. The claim was denied.

Tage 44 Parent Volume. II1I.C 2.

The Parent Volume asks: "What interest in land, or access
to water, must one have to make an appropriation?® This is an
appropriate place to consider water uses developed by a lessee or

tenant farmer. Hays v. Buzard, 31 M., 74 {1i904) and Bullerdick v.

Hermsmever, 32 M, 541, 553 {1905) are among the very few Montana

cases in which a water right used upon pnon-federal land was held

not to be appurtenant. The general rule is that water rights are

appurtenant to the land on which the water is used. (MCA § 85-2-

"""" FUI(IYEMCA TS T0=15+105 7 Swestland vy Oseny 3L oM 2T (189 F)

adams v. Chilcott, 597 P.2d 1140 (1979); Castillo v. Kunnemann,

197 M. 190 (1982); Hutchins, Water Rights laws in the Mineteen

Western States, v. I, pp.454 et seg. Typically, the tenant-




farmer leaves the area at the end of his tenancy with nc intent
to retain the water right. His future is elsewhere and he must
get on with it. The landowner, then, will simply assume
ownership of that water right by unchallenged possession and use,

similar to what cccurred in Cgok v. Hudson, 110 M, 263, 276, 278

(1940}, a case which relied upon title by cccupancy pursuant to

MCA §§ 70-1-3110, 70-19-40%5 and 406. (Where the permit to

appropriate, under the 1973 Water Use Act, was taken in the

terant’s name, the landowner should notify the Department of
Natural Resources and Conservation te record the name change.)
Most of the cases concerned with appurtenancy involve use of
water on the public domain, and they hold that the water right is
appurtenant to this land which was not owned by the developer:

Tucker v. Jones, 8 M. 225, 231-2 (18883: McDonald v. Lannen, 19

M. 78, B5-86 (1897); Wood v. Iowney, 20 M. 273, 277 (18%87); S5t.

Onge v. Blakely, 76 M. 1. 14 (1926}; Geary v. Harper, 92 M, 242,

248 (1926); Wills v. Morris, 100 M., 534, 530 (1935); and Cogk V.

Hudson, 110 M. 263, 278 (1%40). Contra: Warren v. Senecal, 71 M.

210, 219 (1924}: and Smith v. Deniff, 24 M. 20, 28-9 {(1900). In

Castillo v. Kunnemann, 197 M, 190 (1982), the Court held that

MCA § 70-15-105 ("A thing is deemed to be incidental or

appurtenant to land when it is by right used with the land....)
applies to water rights.

Dept, of State Iands v. Pettibone, 702 P.2d 948 (Mont., 1985}

involved persons holding grazing leases on state school lands,
who had developed water rights. In the adjudication cof the

Powder River, the Water Court had held that the water rights

belanged to these tenants. In reversing the Water Court, the
Montana Supreme Court’s opinion discusses the State’s trust

cbligaticons regarding scheool lands, but bases its decision on the



rule of law "that an appropriative right becomes appurtenant to
the land for the benefit of which the water iz applied." (Citing

Hutchings, Water Rights Laws in the Nineteen Western States, v. 1,

p. 455.) The Court said:

This conclusion is consistent with the general rule
that when title to irrigated property is passed, the water
rights pass as an appurtenance unless specifically excepted.
Section 85-2~403, MCA:; Castillo v. Runnemann (Mont. 1982),
642 P.2d 1029, [and other cites]. Respondents point to nc
authority explaining why the rule in regard to leases of
land should be different than with the sale of land. We
pelieve it should be the same--the parties to any such
transaction may specifically effect a severance, but absent
such, the water right remains appurtenant, following title.
It does not make sense for each succeeding tenant to walk
off with one water right after another.

As a physical matter, the tenant cannot take with him a
well: the stream which is the source:; the headgate werks: nor the
ditches or canals. The water right should remain appurtenant to

these.

Page B¢ Parepnt Volume, II1.C.5.

The 1985 legislature made several significant changes
regarding the appropriation of water.

a. MCA & 85-2-~301 was amended by stating that only the
Department of Natural Resources and Conservation may appropriate
water by permit for transfer out of the major or discrete river
basins {(Clark Fork, Kootenai, St. Mary, Little Missouri,

Missouri, and Yellowstone). {Subser. {2y (a)y{i}.

b. That section now prohibits the appropriation of water in
excess of 4,000 acre feet a year and 5.5 cubic feet per second

if that amount of water is tc be consumed. {Subsec. 2(aj(ii).

c. Persons wishing to transport water out of the named
basins, or teo consumptively use more than the stated amount, may

apply to lease water. Sub 2{b).
PRLY



This latter Subsection refers to the new Water Leasing

Program enacted in 1985 as MCA § 85~2-141. That code section

places the leasing program under the Department, authorizes the
Department to acquire water rights for leasing from reservolrs
that have been adjudicated by at least a temporary preliminary
decree: and from federal reservoirs. Only 50,000 acre feet of
water may be leased, and only for a maximum periocd of 30 years,
subject to extensions. If the lease is for a copsumptive use in
excess of 4,000 acre feet per vear and 5.5 cubic feet per second,
or if the effect of more than one application would constitute a
probable significant envirommental impact, the Department must
require an environmental impact statement. Criteria for the
Department to consider are set forth in the statute.

d. '"the 1985 leglislature alsc modified the general criteria
for issuance of a permit under MCA § 85-2-31), particularly
subparagraph {2} thereof. For the issuance of permits for
amounts in excess of 4,000 acre feet per year and 5.5 cubic feet
per second the Department must consider (among other things}),
existing and projected demands including streamflow for aguatic
Life; the benefits to the applicant and the state {thus
introducing public interest considerations); water gquality and
all significant environmental impacts. (Presumably such permits
would net be for consunptive uses in that amount because of the

proscription in § 835-2-301 (2Y(a}{ii}, mentloned above).

FTor use of water outside the State, additional criteria are

added in MCA § 8%-2-311(3}, e.g., it must not be contrary to

water conservaticn in Montana or detrimental to the public

welfare. The items to be considered in determining the
satisfaction of these requirements are (1) wheather there are

present or projected water shortages; {11) whether the water in



- 10 -

gquestion could alleviate such shortages; (iii) what water is
available to the applicant in the receiving state:; and (iv) the
demands on applicant’s supply in the receiving state.

Those four specific criteria, modifying the "water
conservation” and "public welfare" generalities, appear to be for
the purpose of passing federal Ceonstitutional barriers

expressed in Sporhase v. Nebraska, 458 U.5. 841 (19823. 1In that

case, appellants transported groundwater from Nebraska to their
adjacent properties in Colorado. HNebraska required a permit for
such a transfer, and reguired that the transfer be (1}
reasonable, {2} not contrary to conservation, [(3) not otherwise
detrimental to the public welfare, and (4) to a state which
grants reciprocal rights to transport its groundwater to
Nebraska. Colorado dees not grant reciprocal rights, so
appellants could nct obtain Nebraska permits. The Supreme Court
held that the first three of these criteria were not facially an
unreasonable or impermissible burden on interstate commerce, but
that the feourth criterion smacked of "economic protectionism® and
had no legitimate conservation purpeose, nor did it relate to the
nealth and safety of Nebraskans. Moreover, it was more
burdensome than the requirements for the issuance of a permit for
water use in Nebraska.

Cur Montana statute raises a question with respect to that
last sentence. Does cur statute unreasconably discriminate
against, and burden interstate commerce? Tt is a nice guestion.

. MCA § 85-1-317 preohibits the appropriation of
an act of the legislature. This does not apply to appropriations
for municipal use, public water supplies, or for the irrigation

of cropland owned and operated by the applicant.




f. MCA § £5-2-31% provides for either the legislature or
the bDepartment to close a basin or sub-basin which is already
highiy appropriated., The Department may so act only upen
petition by 25% or 10, whichever is less, of the users in the
source. The Department provides the form for the petition, which
form will elicit the necessary gualifying information.

g. MCA § 85-2-321 enables the Department to suspend action
on a c¢lass of applications, or close a source in the Milk River
Bazin. The subseguent code sectlon provides for a hearing on any
proposed suspension or closure prior to issuance of an order.

h. A June 15, 1987 district court decision raises sone
interesting guestions and problems. The case is styled The

United States of America and The Montana Power Lo, V. The Montana

Department of MNatural Rescurces and Conservation, and Others,

Lewis & Clark County, No. 50612. MCA § 85-2-311{1){a} reguires a

determination that: *(a) there are unappropriated waters in the
source of supply.?” Subsection (k) permits the Department to
issue a permit only if "the water rights of a prior appropriator
will not be adversely affected." (& similar restraint is placed
on the Department in approving an application for any change in
the use of a water right.}

The District Judge discussed and analyzed the following code
sections:

3~F-224(2) The chief water judge has Jjurisdiction over cases

certified to the district court under 85-1~-309 and all

matters relating to the determination of existing rights

within the boundaries cof the state of Mentana.

=7-501(1} The jurisdiction of each judicial district

concerﬂlng the-determination. and-interpretation.of. cases

certified to the court under 95-2-309% or of existing water

rights is exercised exclusively by it through the water

division or water divisions that contain the judicial

district wholly or partly. e

3-7-501{3} The water judge for each division shall exercise



Jurisdiction over all matters concerning cases certified to
the court under 85-2-309 or concerning the determination and
interpretation of existing water rights within his
division...that are considered filed in or transferred to a
Judicial district wholly or partly within the division.

85-2~309{1} if the Department determines that an
objection...states a valid objecticn, it shall hold a public
hearing...unless the Department certifies an issue to the
dgistrict court for determination by a water judge under
gubsection (27 ....

{21 (a) At any tinme prior to commencement or before
the conclusion of a hearing as provided in subsection (1),
the Department may in its discretion certify to the district
court all factual and legal issues invelving the
adijudication or determination of the water rights at issue
in the hearing.... If the Department fails to certify an
issue as provided in this section after a timely reguest by
a party to the hearing, the Department shall include its
denial to certify as part of the record of the hearing.

fky Upon determination of the issues certified to
it by the Department, the court shall remand the matter to
the Department for further processing of the application
under this chapter.

MNow, back to MCA § 85-2-3313(13 (&) & (bl. The district

Judge said:

There is, in my view, only one way to determine if an
unapprepriated water right exists in a source of supply:
decide how much water is available and how much of it has
been appropriated. This cbviocusly reguires guantification
of existing rights. There is, likewise, only cne way to
determine whether the water rights of pricr appropriators
will be adversely affected by additional appropriation. You
must begin by determining what the water rights of the prior
appropriators ave. In either case, the need to determine
existing water rights is inescapable and authority to make
such a determination is, and has been since 1973,
exclusively in the district or water courts.

His view is based upon the chief water judge’s jurisdiction
over *all matters relating to the determination of existing
rights?® (3-7-224(2}); "The jurisdiction of each judicial distriect
concerning the determination and interpretation of...exlisting
aad lusivel f LTI I S o o

ks i ar hoth rator

i oF
T +18 1 4 T 1 & T

division" (3-7-501(1}}; "The water judge...shall exercise

jurisdiction over all matters...concerning the determination and

interpretation of existing water rights....
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the provision of MCA § 85-2-309 for certifying *all factual and
legal issues invelving the adjudication or determination of the
water rights at issue" to the district court.

If this interpretation of the statutes stands, then in
virtually every application for a permit or for a change in use,
the Department will have to submit the matter to the district
court, which in turn will defer to the water court for that
division, and then the Department, the applicant, and any
obiectors or others of interest will have to await the decision
af the water court. The district judge in the above case 4did
not pretend that this wouldn’t be a nightmare of delay and a halt
to all proceedings for permits or changes of use.

But MCA § 3-7-224(2) doesn’t say that the jurisdiction is

exclusive, and may only contemplate the main adjudications under

Part 2. Ch, 2, Tit. 85. MCA § 3-7-501({1) confers neo

jurisdiction, but is a limitaticon on the jurisdicticon of judicial
districts -- it must be exercised only through the water
division. Subdivision (3) thereof pertains to matters filed in
or transferred te a judicial district, and says that the water
courts should exercise jurisdiction over those matters (and
matters certified under § 85-2-309). There is nothing here to
merit the view that any Jjurisdictien is exclusive.

MCA § B5~2~309 provides that "the Department may in its
discretion certify to the district court all factual and legal
issues invelving the adjudication cor determination of the water
rights at issue in the hearing", and if the Department doean’t so
Eheo-p ¥

I, i
a4

1.1 CICI )
e e e 3 S

certtfyo-at-the rrest-of g partyy i1 e =
{Emphasis added.)
it appears to be perfectly sustainable that the Department

may do what it seems it has to do as a practical matter:
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determine cn the basis of avallable facts and records whether
there is unappropriated water available, and whether the rights
of prior appropriators will be adversely affected. The
Department may indeed go awry and make erroneocus determinations
of amounts and rights, but after it makes its order aggrieved
persons may appeal toe the district (water) courts.

The foregoing discussion will, in the course of time, becone
chsolete, because this matter will undoubtedly reach the Montana
Supreme Court.

Page 55 Parent Volume, III. C. (Add a subparagraph 8: Eminent

Domain.)

City of Misscula v. Mountain Water Co., No. 86-548, Montana

Supreme Court, 1987, was an eminent domain proceeding by the
city of Missoula to condemn the Mountain Water Co. system.
¥Mountain Water is wholly owned by Park Water Co. of California;
park Water Co., in turn, is nearly wholly owned by Henry (5am)
Wheeler, also of California. The City passed an ordinance

authorizing the purchase or condemnation under MCA §§ 7-13-4403 §&

4404. The question of public ownership was submitted to the
citizens in Sept., 1985 by a ballet initiative which passed. The
city’s effort to purchase the system was to no avail, so this
suilt was filed.

The City relied upon MCA § 7-5-4106 which authorizes
condemnation:

%, for establishing...any sewer, waterway, or drain

ditch...or fer any other municipal and public use. The

ordinance authorizing the taking of private property for any
such use is conclusive as to the necessity of the

taking.ooun
The trial court and Supreme Court found that this applied to
rights offkgy, and that "other suncipal and public use" was an

ejusdem genéris Ycatch-all". The Supreme Court guoted from
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Political code § 4800, Codes of 1595, but the current citations

wilil be used here. MCA § 7~13-4404 provides that if the parties

cannot agree on a sale of a water system, then the city may

proceed in eminent domain under Tit. 70, Ch. 30. Sec, 111

thereunder reguires the condemnor to show that the public
interest requires the taking because (sub-par.(2)) it is
necessary; or (sub-par. {3)) if the property is already put to a
public use, that the proposed use is "a more necessary public
use. "

The Court saw the principal factor as "whether it is
necessary to have the improvement operated by the City instead of
by private industry", or "whether the proposed use iz ‘more
necessary’ than the present use": gquestions of fact for the
trial court. The remainder of the case was a discussion of what
the trial court must consider on remand, the Supreme Court having
differed some with the emphasis that the trial court had placed
on some factors, and with some factors considered and some
omitted below. So the case was remanded for reconsideration of
all relevant factors,

One dissent would have simply affirmed the trial court:
that the City had not proven "necessity” and had lost,

A strong and disciplined second dissent would have reversed
and directed the issuance of a preliminary condemnation order,

based upon MCA & 7-5-4106 and the legal history of that section.

Page 61 Parent Volume, ITI. E. 8. (Fellowing Luppold v. ILewis in

the Parent Volume.)

In Salt River Valley Water Users’ Ass‘n. v. Kovacovich, 411

P.2d 201 {Ariz. 1968) the defendant had engaged in wate¥-saving

practices such as improvement of ditches and concrete lining of
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ditches. He sought to irrigate additional land under his
original appropriation. Tt was conceded in the agreed statement

of facts that because of the water-saving practices, no more
water would be used in irrigating the agditional land than had
peen previously used on the previously irrigated lands. The

Arizona Court said:

.. .copnservation and more economical use of water is to be
hignly commended. However, commendable practices do not in
themself [sic] create legal rights.

Thig court is of the opinion that the Doctrine of
Beneficial Use precludes the application of waters gained by
water conservation practices to lands other than those to
which the water was originally appurtenant.... Beneflcial
use is the measure and limit to the use of water. The
appellees may only appropriate the amount of water from the
Verde River as may be beneficially used in any given year
upon the land to which the water ls appurtenant even though
this amount may be less than the maximum amount of thaeir
appropriation.... [Their saving] inures to the benefit of
other water users and neither creates a right to use the
waters saved as a marketable commodity nor the right to
apply same to adjacent property.... It is believed that any
other decision would result in commenceaent of return to the
very area of confusion and chaos which gave rise to the
development and application of the concept of beneficial
use.

It is regrettable to so discourage such conservation
measures, and so it can be forcefully argued on the basis of
policy that this decision is unwise or wrong. But the concern
axpressed in the last sentence guoted above is very real and very
important. As has been pointed out, Montana water rights,
whether acquired by use or pursuant to statute, and whethear
adjudicated prior te 1973 or not, are generally grossiy inflated.

(See Prentice v, McKay, Parent Volume.} The temptation to extend

the use of surplus water (which should be left in the stream for

ubseguent--appropriators. who. have ralied. upan.itl..ern. bo
capitalize on it by selling it, is great, and if aliowed at all,
will always be accompaniled by allegations of great conservation

and water-saving practices.
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Under the 1873 Water Use Act any such change must be made
with the permission of the Department of Natural Regsources and

Conservation (Castillo v. Kunnemann, 197 M. 190 (1982}) and it is

herein submitted that the Department should follow the above case

and Quigley v. McIntosh (see Parent Velume).

Page 64 Tarent Volume. JFIT.F.4.

tn accord with the discussion in the Parent Volume, 1is

Bagnell v, Lemery, 202 M.238 (1983},

Page 65 Parent Volume, F1T.G6.1.

A rehearing was held in Castilio v. Kunpemann, 187 M. 330

(1882}, in which the original opinion was reaffirmed. The
Supreme Court held that an appurtenant water right will pass with
a conveyance of the land, or to various parcels upon the
subdivision of the land, but the grantee must then notify the
Department of Natural Resources and Conservation of the change in

ownership. Prior approval is not reguired, and the water right

will remain appurtenant toc the land to which it was appurtenant

prior te the sale or subdivision. (MOA § R5-2-4037{1} & {2} .3

if, however, the Seller wishes to reserve appurtenant water
rights from the sale or subdivision, that amounts to a
ngeverance® and cannot be done without pricr approval by the
nepartment. An appurtenant water right cannot be made
appurtenant to other land (even land of the same owner), soid for
other purposes, or otherwise severed from the land to which it

was appurtenant without prior approval by the Department. (MCA

§ B5-2-403(3%.) But, curiously, if it is already severed, then

i+ capnot be used without Departmental approval. Castillo,
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The Court also held that these statutes apply to water

rights acguired before the Water Use Act of 1973,

Page 65 Parent Veolume, IIT.G.1, {Add at end of this section.)

The 1985 legislature made substantial changes to MCA § 85-2-
402 restricting changes in appropriation rights. Teo a large
extent the changes parallel the changes in MCA § 85-2-311
governing the acquizsition of a water right, discussed in
III.C.5.d. of this supplement,

For changes in purpcse or place of use of appropriaticns of

4,000 acre feet per year and 5.5 cubic feet per second or more,

the same criteria are used as in MCA § B5-2-313, supra.

If the change will result in the consumptive use of 4,000
acre feet per year and 5.5 cubic feet per second or more, the
Department of Natural Resources and Conservation must petition
the legislature which may affirm the decision of the Department
after one or more public hearings.

If the change will result in the use of the water outside
the state, the criteria again follow those for initiating an

appropriation for use ocutside the state, under MCA § 85-2-311,

sSUupra.

In the case of all changes invelving 4,000 acre feet per
year and 5.5 cubic feet per second or more, the Department must
give notice and hold public hearings: the Department, or the
legislature (if applicable) may impose terms, conditions,

restrictions and limitations. (See also under III. G. 1, supra,

the discussion c¢f Castillc v. Runnemann, preceding this

discussion of MCA § 85-2-402.)

Page 71 Parent Volume., III.I.1L.




A very significant development in the law of abandonment was

made by the Montana Supreme Court in 7% Ranch, Inc. v. Pitsch,

204 M. 426 (31983). Rights were claimed in an appropriation made

in 18932, but which hadn’t been used since 1911 or 1%13. The
Court’s ruling, and the strength of that ruling is shown in these
quotes:

Pitsch and 79 Ranch argue that the mere showing of nonuse
even for a long period of time, is not sufficient to support
a finding of abandonment. We disagree.

Forty vears of nonuse is strong evidence of an intent to
abandon a water right, and, in effect, raises a rebuttable
presunption of abandonment.

When the appropriator or his successeor in interest abandons
or ceases to use the water for its beneficial use, the water
right ceases.

As in Smith and Holmghtrom, such a long period of continuous
nonuse raises the rebuttable presumption of an intenticn to
abandan, and shifts the burden of proof onteo the nonuser to
explain the reasons for nonuse. This cenclusicn is highly
conzistent with the fundamental policy that a water right
does not mean possession of a guantity of water, but its
beneficial use. {Emph. by the Court.)

It should be noted that in section 85-2-~404, MCA, the
legislature has provided that ten successive years of honuse
while water was available creates a prima facie presumption
of abpandonment. This presumption will be applied after all
existing water rights have been adjudicated under part 2 of
Title B85, MCA. In our holding, here, we are simply
recognizing this general, modern trend, and providing an
approach for the determination of abandonment cof water
rights consistent with the express intent of our
legislature.

There were two dissents based upon stare degisis, and an
opinion concurring in the result, but gquestioning the finding of
fact by the trial court with respect to reasonable diligence.

This case appears to be the law on abandonment in Mentana.

It doesn’t specifically set forth a time period when the

presumption will arise, but seems to suggest the ten year period

of MCA § 85-2-404.

One further thought. MCA § 85-2-404(3) provides: "This
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section does not apply te existing rights until they have been
determined in accordance with part 2 of this chapter.® Does that
mean that the statutory ten year period will not commence Lo ruan
cn a water right until it has been through the adjudication
process? It could at least as easily mean that as soon as
adiudication is complete for a particular water right, the
statute attaches, and prior non-use will then be counted in
reaching the ten year period for the statuteory presumptiocn.

Regardless how that is settled, 79 Ranch Co. v. Pitsch,

supra, applies to all water rights. (It should be noted that the
canclusiveness of this decision, where other parties are involved
in a general adjudication in the Water Courts under MCA Title 85,
Part 2, is being seriously challenged in Rueben Pitsch’s appeal

in In re the Adjudication of the Musseishell River and

Tributaries Above Roundup, % 40A-48C, supra, p. 1.}

Page 74 Parent Velume. 11r.Jd.1.=a.

T Confederated Salish & Kootenal Tribkes v, Hamen, 534 T.2d

1376 (1976} the Ninth Circuit held that landowners riparian te
Flathead Lake have common law riparian rights of access to the
lake, and of wharfage to effectuate that access. The case is

known as "Namen T.'" In Namen II (Confederated Salish & Kootenai

Tribes v. Namen, 665 F.2d 951 (19821, the tribes scught to

enforce an ordinance they enacted in 1977 to regulate both
existing and future structures on the bed and banks of the south

nalf of Flathead Lake, as well as the manner in which non-

TRATERE "WHS “swnland dordering this navigable Take mightewxerciss
their riparian rights.
The Flathead Reservation was established by the 18355 Treaty

of Hell Sate,; 12 Stat. 279%, and was held to have included the
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bed and banks of the south half of the lake by the Ninth Circuit

in Montana Power Co. v. Rpchester, 127 F.2d 189 (1242). By the

aAct of April 23, 1904, ch. 1485, 35 Stat 302, members of the

tribes were authorized to obtain allotments. Other lands within
the reservation were to be made available to non-Indians.
Thus, most of that littoral land has come inte non-Indian
ownership.

Namen II reaffirmg that the bed and banks of the socuth half
of Flathead Lake belong to the United States in trust for the

Indians. It distinguishes the Rig Heorn case (Mentapa v. United

States, 450 [.5.544 (1981}, see next paragraph in Parent Velume)

partly because the Hell Gate Treaty describes the northern
boundary of the reservation to run from "a point due west from
the point halfway in latitude between the northern and southern
extremities of the ¥Flathead Lake; thence on a due east course to
the divide...." whereas the Treaties of Laramie which create the
Crow Reservation do not refer te the bed of the Big Horn River.
The Big Horn case held that the bed of the Big Horn River, within
the Crow Reservation, belongs to the State of Montana. Namen 11
also found that the Flathead fishery was important to the tribes
- - more so than the Big Horn fishery was to the Crows.

These reasons led the court in Namen II to "hold that the
Tribes have the authority to apply Ordinance 64A to regulate the
riparian rights of non-Indians owning land within the Flathead
Reservation." Persons who feel oppressed by any such cordinances

or regulations, fees or penalties can appeal te the Tribal Court.

These issues appear.to be setbtled with finality, because the
United States Supreme Court denied certiorari. (4359 U.5. 977

{1982}, two justices dissenting.)



Page 77 Parent Volume, ITI.J.l.&. (Following cite tTo the

Illinois Central case.}

Two California cases have directly dealt with this issue.

Tn State v. Superior Court of Lake County, 625 P.2d4 239

(Ccalif.,1981), scme people named Lyon owned along the shore of

Clear Lake, a navigable lake. When Lycn applied for a permit to
repair a levee to reclalm some marshlands that lay between high
and low water mark, the Fish and Game Comm. asserted ownership by
rhe State of California of the land below high water. 5o Lyon
filed this action against the State to guiet title

The Calif., Civil Code § 830 is the same as MCA 8§ 70-16-2071

(formerly RCM (312471 § &7-712). 1In construlng its own code

section, the California Supreme Court sald (p. 248):

In this connecticon, we note that twe states which adopted a
statute similar to section 830 as part of the Field Code,
interpret their enactments as conveying title to riparian
owners to the low water mark in navigable, nontidal waters.
{Mont. Rev, Codes 1947, §67-712, Herrin v._ Sutherjand ({1925)
74 Mont. 587, 241 P. 328, 331; N.D.Cent code, §47-01-15;
Hogue v. Bourgois (N.D. 1223} 71 N.W.2d 47, 52.)

We conclude, therefore, that Lyon has title to the low
water mark of Clear Lake.

We come, then, to the question whether the grant of
i1ands between high and low water made by section 830 to
riparian landholders is free of the trust described in City
of Berkeley. It is well settled that if the state holds
these lands in trust for the benefit of the public, its
conveyance of title to private persons does not necessarily
free the property from the burden of the public trust.
Instead, unless the conveyance is made for the purpose of
promoting trust goals, the grantee takes title subject to
the rights of the public....

In our view, Illinocis Central Railrcad Company V.
Tllinois {1892) 246 U.S. 387...which we described in City of
Berkeley as the "seminal case on the scope of the public
trust doctrine® [cite omitted] settled the issue. Tt held
very clearty that theapplicability of the-publie—trust
doctrine does not turn upon whether a body of water is
subject to the ebb and flow of the tide, but upon whether it
is navigable in fact.

Tn Marks v. Whitpey (1971} 491 P.2d 374, we held that,
although early cases had expressed the scope of the public’s




right in tidelands as encompassing navigation, commerce and
fishing, the permissible range of pubklic uses 1is far
proader, including the right te hunt, bathe or swim, and the
right to preserve the tidelands in thelir natural state.

Nothing in the language of gection 830 reguires a conclusion
that riparian landholders take free of the public’s rights
in the lands between low and high water in navigable lakes
and streams. We cenclude, therefore. that ILyoniz title to
such lands is impressed with the public trust.

The cther case is a companion case, decided on the same day

as the Lyon case. It is so similar, that it will be treated much

nore briefly. It is State v, Supericr Court of Piacer County,

625 P.2¢d 256 (¢alif.,1981}, in which the Fogartys owned land

along the shore of Lake Tahoe. The State Lands Commission
proposed to record claims to lands between high and low water on
navigable lakes. The Fogartys filed for declaratory relief and
inverse condemnation, alleging ownership of the strip of land.

Essentially the decision in the case was preempted by the
Lyon case {above}, so the discussion of law was minimal. The
court determined to use the lake level as it had long existed
after being raised by a dam, rather than the original natural
lake level. It also discussed various matters relating to the
public’s interest. But finally, the Fogartys own the strip of
land, but their ownership is burdened by the public’s superior
interest.

These two cases are directly applicable to Montana.

Galt v, State Dept. of Fish, Wildlife and Parks, 731 P.2d

212 (Mgnt.,1987) (to be discussed later), in considering the

constitutionality of some of the provisions of the "Stream

Acocess® law {(MCA Tit, 23, Part 3), imposed some restrictions on

the public’s use of the beds and banks. In connection with the
foregoing discussion of the two California cases which bear upon

MCA § 70-16-301, Justice Sheehy’s dissent may provide a straw in
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the wind. BHe first referred to the 1933 law which describes the
waters where the beds and banks up to high water or even to the
meander lines are usable by the public for fishing. (MCA § B7-2-

305.) He then said:

The definition by the legislature in 1933 of the right to
use the streambeds up to the high water mark for the purpose
of fishing is an indirect recognition of the legislature
that § 70-16-301, MCA, is not worth the paper it is written
on inscfar as it applies to the strearbeds between high
water marks on navigable streams.

Page 81 Parent Volume, IIT,J.1.a.{6). {Following cite to MCA §

85-2-~316(5) .

The 1985 legislature eliminated future reservations "to
maintain a minimum flow, level, or guality of water” for
following rivers and their tributaries: ({a) Clark FPork;: ()
Kootenal; (c¢) St. Mary; (d) Little Missouri: (e) Missouri; and
(f) Yellowstone. That covers the state and emasculates the first
subsection of that code section, which was noted and hailed
throughout the West for its specific recognition of instream
flows and water guality.

Subsection (4) requires that any reservation be in "the
publiec interest." The 1985 legislature defined that term as it
will be applied to applications for an order reserving water for
transport out of the state: it simply copied the restrictions
against appropriation permits for transport out of state,

contained in MCA § 85-2-311(3)(b) & (g} _{discussed abeve). In

nrief, they concern water conservation; presence of projected

water shortages; whether the subiect water could alleviate

shortages; availability of water in applicant’s state; and the
demands on applicant’s supply in his state.

316 by providing that

Ch. 197, Laws, 1987 amends MCA § ¢
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water may be reserved only in the basin where it is reserved,
unless water for use outside that basin is not reasonably
avaitable under the water leasing program.

chn, 535, Laws, 1987 amends MCA § 85-2-331 to reguire
agencies of the state and fedsral government te file for
reservations of water in the Missourl River by July 1, 198%,
except that applications for reservaticn of water below Ft. Peck
pam muat be filed by July 1, 1991. The Board shall make its
final determinations on reservations above Ft. Peck hy Dec. 31,

1991, and below Ft. Peck by Dec. 31, 1993.

Page 83 Parent Volume., IIT.J.1.b. (Following the Paradise

Ralnbowg case.}

Since the Parent Volume was written, much has happened in
the area of public recreational, environmental, ecclegical and
aesthetic rights in inland (mostly non-~navigable feor title
purposes) waters. The case that has done most to set the “tone!

for the 1980‘s is "The Mono Lake' case: National aAudubon Society

v. Superior Court of Alpine County, €58 P.2d 709 {(Calif., 1983;.

Much has been written about that case, but those writings will
not be reviewed here. The impertance of the case, however,
warrants a review of the case itself, which is what follows,
largely without editorial comment.

Mono Lake is a moderately large and beautiful navigable
iake, just East of Yosemite National Park and the Slerra, at a
natural altitude of 6,416 feet. Although its waters are much

more saline and alkaline than seawater because it has no cutletr,

the five non-navigable tributaries flowing into it, largely from
anownelt in the Sierra, are pristine freshets and cascades. 1In

1940 the Callf, Water Resources Beard’s predecasgsoe

&

granted the



Los Angeles Dept. of Water & Power (hereafter DWPF) a permit to
appropriate virtually the entire flow of four of the five
tributaries. DWP promptly constructed facllities to take about
half of that fiow for its Owens Valley agueduct which transports
that water along with other waters of the Owens River Valley
nearly 300 miles South to the Los Angeles area. As a
consegquence, the lake level has dropped, and its area has
diminished, with various adverse effects upon habitat and
wildlife, particularly waterfowl {but not coyotes). In 1870 DWP
completed a second diversion, and commenced taking the entire
amount of water allowed by its permit, accelerating the
aforementioned adverse effects.

The Audubon Society filed suit in Meono County do enjolin such
large diversions, based on the values of Mono Lake as a part of a
public trust. Los Angeles sought a change of venue to a more
neutral forum, so the suit was removed to the next neighboring
county: Alpine County, the least populous county in the state.
The U.S. Department of Interior had become a party, so the suit
was transferred to the federal district court in Sacramento. The
latter court requested that the state courts determine the
relationship between the public trust doctrine and the water
rights system. The Alpine Court entered summary judgment against
plaintiffs, and plaintiffs petitioned the California Supreme
Court for a writ of mandate to review that decision.

The California Supreme Court embraced the public trust
doctrine as it had in ceoastal cases, saying: "It is, however,

3.3 ERT. TP S 3 3 A
wetl-settted i tan.general-ii-and -in--Cati-fornia

! generall y
that the public trust is not limited by the reach of the tides,
but encompasses all navigable lakes and streams.® (p. 719, with

a long string of citations.) After further discussion: "We



conclude that the public trust dectrine, as recognized and
developed in California decisions, protects navigable waters from
harm caused by diversion cof nonnavigable tributaries." (p. 721.)

The state as trustee was held to have a duty of continued
supervision; and Yparties acquiring rights in trust property
generally hold those rights subject to the trust, and can assert
no vestéd right to use those rights in a manner harmful te the
trust." (p. 721.) *Thus, the public trust is more than an
affirmation of state power to use public property for public
purposes. It is an affirmation of the duty of the state to
protect the people’s common heritage of streams, lakes,
marshiands and tidelands, surrendering that right of protection
only in rare cases when the abandonment of that right is
consistent with the purposes of the trust." (p. 724.)

The Court then discussed the Califernia water rights systen,
and recognized that the system’s co-existence with the public
trust doctrine was essential to meet the diverse needs and
interests in water respurces, specifically including the state’s
dependence "upon the appropriation of vast quantities of water
for uses unrelated to in-stream trust values." {p.727.) But "an
appropriative rights system administered without consideration of
the public trust may cause unnhecessary and unjustified harm to
trust interests." (p. 728.) YIt is clear that some responsible
body ocught to reconsider the allecation of the waters of the Mono
Basin. No vested rights bar such reconsideration.™ (p. 729.)
Finally (pp. 732):

Restating its guestion, the federal court asked: [Clan
the plaintiffs challenge the Department’s permits and
licenses by arguing that those permits and licenses are
limited by the public trust doctrine, or must the
plaintiffs...[argue] that the water diversion and uses

authorized thereunder are not ‘reasonable or beneficial’ as
regquired under the California water rights system?’ We



reply that the plaintiffs can rely on the public trust

doctrine in seeking reconsideration of the allocation of the

waters of the Mono Basin....

This opinien is but one step in the eventual resclution
of the Mono Lake controversy. We do not dictate any
particular allocaticn of water....

At this writing the case is still pending. The ultimate
result, though presently uncertain, seems likely to be a
reduction (not an elimination) of the amount of water that Los
Angeles can now and in the future take under its 1540 permit,
perhaps by a subsegquent revision of its permit.

Montana has seen a good deal of activity in this area since

the Parent Volume was published. The principal cases are the

YCurran® or MDearborn case" {(Montana Ceoalition for Stream Access

v. Curran, 682 P.2d 363 (Ment., 1984)), and the "Hildreth" or

"Beaverhead case" (Montana Coalition for Stream Access v.

Hildreth, 684 P.2d 1088 (Mont., 31984%).

In the Curran case, some menbers of the Coalition,
attempting to float the Dearborn River, had experienced
interference and harassment from Curran or his agents. Curran
owns land through which the Dearborn flows. The case reguired
the Montana Supreme Court to determine the rights of Curran and
the public te use the river, its bed, and its banks. The
Supreme Court applied the federal Daniel Ball test to determine
the navigability of the Dearborn. (Citing federal circult court
cases, the Court found the stream navigable because of a history
of floating logs and rallroad ties. It therefore found that

title to the bed (at low water} was in the State of Montana, in

~trust -fer use by the public.. The Court went on. te consider state . ...

law and tests for navigabllity, saying: 'Navigability for use is
a matter governed by state law. It is a separate ccncept fron

the federal guestion of determining navigability for title
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purpeses.”™ The test: ¥...whether the waters owned by the State
under the Constitution are susceptible to recreational use by the
public. The capability of use of the waters for recreational
purposes determines their availability for recreational use by
the public. Streambed ownership by a private party is
irrelevant.®

"The Constitution and the public trust dectrine do not
permit a private party teo interfere with the public's right to
recreational use of the surface of the State's waters.® These
rights of the public were held to extend to the high water mark,
notwithstanding private ownership to the low water mark under MCA
§ 7O=~16-207.

There was one dissent, saying (1} there were genuine issues
of fact, making summary judgment improper: and (2} if the
bDearborn is navigable (for title) then the case should have been
resolved under existing law without need to find that
recreational use and fishing made it navigable.

The Hildreth gase, supra, presented sinilar facts on a
different stream, but in this case the district court had not
reached the issues of federal navigability for title purposes.

It had held the river to be navigable for rescreatiocnal use and sc
the puklic had the right to recreate up to the high water mark.
The district court had used a “pleasure boat" test, but the
Supreme Court found this unnecessary and improper, saying:
We have not limited the recreational use of the State’'s
waters by devising a specific test. As we held in Curran,
supra, the capabllity of use of the waters for recreational

purposes determines whether the waters can be so used. The
Montana Constitution clearly provides that the State owns

The walers ToY The Denefil of 1ts people. The Constitution
does not limit the waters' use. Consequently, this Court
cannot limit their use by inventing some restrictive test.

Ynder the 1872 Constitution, the only possible
linitation of use ¢an be the characteristics of the waters



themsalves."

The Court held that title was irrelevant, and that the public had
use rights up to the high water mark, apd where necessary, the
right tc portage arcund obstacles by the least obtrusive means
available. (This last point would seem to go without saying,
because of the well established doctrine of secondary easements.
That is, an easement holder has a right te further burden the
cervient tenement, beyond the specific terms of his easement, in

order to obtain the benefits of the easement itself. {Dahlberqg

v. Lannen, 84 M. 69 (1929); Laden v. Atkeson, 112 M. 302 (1941) 7

o’Connor v, Brodie, 153 M. 129 (1969).)

There ware two dissenting opinions stating that the
conflicts between recreational users and landowners is a policy
ratter that should have been left to the legislature, rather than
initiating the recreational use test in Curran and here; and that
there were issues of fact which should have geone to a jury.

The dissent in the Curran case points up the curious part of
that case: that once the Court had decided navigabllity for
title, the State owned the bed of the stream, so0 the public’s
right te use it was settled at that point. The Court might then
have reached the issue whether Curran owned the strip between
nigh and low water in trust, under the public trust doctrine, for
the benefit of the people.

The Hildreth case is not subject to the same comment,
because no finding concerning title was made. So the Court was
CEREETTWITH EHe Tsstue o pubtic-use regardless whether-the- State
or the riparian owner owned the bed. The decision aligns Montana
with all of the Western states that have ruled or the issue of

public use of waters over privately owned beds and banks, except
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Colorade. (See discussion of other jurisdictions in Parent

Volume. )

{Although the Parent Volume deals with cases and statutes
separately, recent developments make it desirable to treat the

"Stream Access Law" and the Galt case together at this point.)

The Curran and Hildreth cases were decided by the trial

court in December, 1982, and were pending before the Montana
Supreme Court during the 1983 legislative session. That session
entertained a number of propeosals and bills in an attenmpt to deal
with the landowner-recreationist issue legislatively. Sone
seened intended to pre-empt the Court; some to give guidance to
the Court. Agresment could not be reached during the 1983
session, =zo an interim legislative subcommittee was appointed to
study, report, and make recommendations for legislaticn to the
1985 session. The Committees met promptly, and conscientiously
proceeded, but its work was itself preempted by the Curran
decision in the Spring, and the Hildreth decision in the summer
of 1%B4.

The Curran and Hildreth cases did not answer all guestions
between landowners and recreationists. {E.g., What is the "high
water mark"? <¢Can the permissible uges be categorized according
to a classification of streams? Where portage around barriers is
necessary, can some specific control be placed upon portage
routes?) So the 1985 legislature undertock to f£ill in, and

define. Ultimately it reached and passed a compromise, known as

the "Stream Access® law MCA § 23-2-301 et seg. (which has to do

with stream use, not obtaining access). (It is, incidentally,

Part 3 of Title 23, so one wonders whether the above citation may
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be changed to MCA § 23~3-301.)

In summary, the Stream Access law excludes lakes from its
effects, and divides streams inte Class I waters which are,
roughly, those which would pass as navigable under federal tests
for cemmerce and title; and Class II waters which are "all
surface waters that are not class I waters®. The "ordinary high
-water mark" is where the physical characteristics change, seen
as lack of terrestrial vegetation or agricultural value below the
line. "Recreational use" ie inclusive of water-related pleasure
activities. Except as noted below, "waters that are capable of
recreational use may be so used by the public without regard to
the ownership of the land underlying the waters."

Activities excluded (unless with landowner's permissicn}
are: motorized vehicles:; use of waters in stock ponds, private
impoundments, or diversions (e.g. ditches):; and the use of the
streambed as a right-of-way when there is no water therein. The
1ist also excluded big game hunting except by lony bow or
shotgun; overnight camping within 500 yards of, ox in sight of, a
dwelling {whichever is less}; and placement of permanent or
seasonal objects such as duck blinds or boat meoorages within 500
yards or in sight of a dwelling (whichever is less). These last
three items, then, would permit (regardless of landowner's
permission) s hunting by long kow or shotgun; camping beyond the
specified distances: and location of permansnt or seasonal
obiects beyond the specified distances. These last three itenms,
however, were ruled to be an unconstitutional invasion of the

property rights of the landewners in Galt v. State Dept. of Fish

s e "

WITATTFs aud Parks . 73T Przd- 91z {19871 {the galt easel which

soon will be discussed.

The foregoing paragraph applles to all waters. With respect
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to Class IY waters, agtivities proscribed are: all big game
hunting, camping, placement of seascnal okjects, and activities
which are not primarily water-related pleasure activities.

The Fish and Gane Commission ls empowered to adeopt rules for
safety and the protection of public and private property,
including procedures for restricting uses. The law contains
elaborately buresaucratic procedures for establishing portage
routes arocund artificial obstructions, {and placed costs on the

landowner, but that was alsoc thrown out by the Galt case).

Galt v. State Dept. of Fish, Wildlife and Parks, 731 P.2d

912 (1987) was an action brought to have the statute declared
unconstitutional as an invasion of, as well as a taking of
private interests without compensation. The district court
upheld the ceonstitutionality of the act in its entirely, granting
summary ‘udgment.

On appeal, the Montana Supreme Court, speaking through
Justice Moxrrison held:

The public has a right of use up to the high water
mark, but only such use as 1s necessary to utiiization of
the water itself. We hold that any use of the bed and banks
must be of minimal impact.

overnight camping 1s not always necessary for
utilization of the water rescurce itself. The public can
float and fish many of our rivers without camping overnight.
The statute is overbroad in giving the public right te a
recreational use which is not necessary for the public's
enjoyment of its water ownership. The same can be said of
constructing permanent chjects between high water marks.
Although duck blinds may be necessary for enjoying the
ownership interests in certain large bodies of water, the
right to construct permanent improvements on any
commercially navigable stream does not follow.

Big game hunting as authorized by § 23-1=-302{d),
between high water marks, is not permitted under any
circumstances because it is not a nscessary part of the

asement-granted. the puklic for its enjoyment of fhe water.

Further, although the recreational user has a right to
portage around obstructions minimally impacting ths
adjeining landowner's fee interest, thesyve can bs no
responsibility on behalf of the larndowner to pay for such
portage route....
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. ... Landowners. .. .have their fee impressed with a dominant
astate in favor of the public. This easement must be
narrowly confined so that impact to beds and banks owned by
private individuals is minimal....

Accordingly, we find § 23-2-302(d), and (£}, MCA, to be
unconstitutional. Further, we find § 23-2-31113){e}, MCA,
to be unconstitutional insofar as it reguires the landowner
to bear the cost of constructing a portage route around
artificial barriers.

The Court found the balance of the Statute constitutional,
and that the unconstitutional parts were seversble.

Chief Justice Turnage concurred, but expresssd disagresment
with rescorting to¢ the Public Trust Doctrine to find a right to
the use of surface waters for recreational purposes. He pointed
out that the Doctrine is not express in the Montana Constitution,
and unnecessary for reaching the result obtained. He concluded:

If the State of Montana is to be considered a trustee
over waters of this State, or a trustee over any other
property, under a Public Trust Doctrine, then the Statses
must be held to the standard that applies to all trustees
which standard reguires that the trustee must own legal
title to the property over which trust power ls sought to be
exercised.

Justice Gulbrandscn, specially concurring, *...would alsc

hold that § 23~2-301(12), MCA, which defines 'surface waters' as

including ‘the bed and its banks up to the ordinary high water
mark! is unconstitutional as applied te Class II waters. He
particulariy disagreed that the public has the right to use the
bed and banks up to the ordinary high water mark, and concluded:
It is my opinion that where the State has title %fc the
streambed, 1t may legislate, within the limits of declared
public policy, the use of the streambed. Where the fitle to
the streambed is privately owned, the State has no legsal
authority to legislate use of the bed and banks of that
stream without paying just compensation through lawful
eminent domain proceedings.
Justice Hunt dissented, saying that the Court decided the

unconstitutionality of particular code sections which were not

before the Court - - the issues involved the entire statute and
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were res judicata [stare decisis?)] under Curyan and Hildreth. He
alsc reviewed some of the legislative histery of the Act, and
concluded:

In my opinion, the District Court correctly conciuded
that the very point decided in Curran and Bildreth is the
issue in this case and that § _23-2-302, MCA was the
legislation that constitutionally responded to these
opinions and it was left with neothing to do but grant
defendant's motion for summary judgment.

Justice Sheehy also dissented, concurring in the Hunt
dissent, and saying that the legislature properly interpreted
Curran and Hildreth. Referring to Class I streams, he obiected
to referving to the publicts interest up to high water mark as
nerely an easement!

....As to Class I streambeds, the concept of a mere easement
right in the public must fail. The state has title.

.e.. The definition by the legislature in 1933 of the right
to use the streawmbeds up to the high water mark for the
purpose of fishing is an indirect recognition of the
legislature that § 70-16-301 MCA, is not worth the papsr it
is written on inscfar as it applies tc the streambeds
between high water marks on navigable streams.

In Hildreth, Justices Morrison and Weber concurred.
Justices Gulbrandson and Harrison dissented, partly on the
ground that they would defer to the legislature in finding
solutions to water use conflicts between landowners and
recreational users. The legislature has now acted.

What is said foregoing about the right of the state to
control streambeds, particularly under Class I lands, would
indicate that the legislature has a perfect right as owner
to permit any sort of lawful activity on the portions of the
lands that it owns. The majority finds that permitting a
water recreational user to roll out his sleeping bag or set
up his pup tent overnight is "overbrecad.® Yet, these are
legislative decisions, made by the legislature after public
hearings and discussiocn. What was done was the
legislature's business and not ours,

Justice Sheehy also disagreed with holding it

uncenstitutional to require the landowner toe pay for portage

-routes-around-artificial-barriers-placed -in-the stream-by
landowners. He would upheld the constitutionality of the statute

in toto.
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The case shows a curicus division on the Supreme Court. In
his concurring opinion, Chief Justice Turnage reveals a slant
toward the landowners, and a dislike of the Public Trust
Doctrine. Justice Gulbrandson appears to be mere in agreement
with Chief Justice Turnage than with the opinion of the Court
written by Morrison. Morrison seems to have saved the Sirean
Access law from being thrown out by conceding te landowners on
big game hunting, camping where unnecessary for enjoyment of the
waters, seasonal or permanent duck blinds, and the cost of
providing portage routes. Considering that Earrison dissented
along with Gulbrandscn in the Hildrsth case, the Galt case could
wall have turned on Justice Weber's inclinastions, with Turnage,
Harrison and Sulbrandseon on one side! Morrison, Sheehy and Hunt
on the other. The replacement of Chief Justice Haswell with
Chief Justice Turnage changed the chemistry. HNow, with the
retirement of Justice Morrison and the appointment of Justice
MeDonough, it will be interesting to see how much weight the
doctrine of gtare decisis carries.

The concurring opinions regulre title to be in the State for
the Public Trust Doctrins to apply. It is an easy case for use
by the public where the State cowns both the land and the watlter.
But that is not what the Public Trust Doctrine is about. The
riparian landowneyr may own the banks and beds of a stream, bul he
holds that title subiject fo reasconable public uses. As in the
case of any trustee, the beneficial use is divided from the
titie, or ownership. So there are two trusis invelved: the

State nholds the waters, and vhatever land it owns in trust for

the public; and under the Public Trust Doctrine, the landowner
holds land which is regularly subagueous in trust for public

uges. The cases in cur surrounding states and other Western
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states generally reach the same result as Curran and Hildreth,
but commonly use a liberal state test of "navigability" or
"public waters", etc., which amounts to the same thing: the

public has recreational rights over privately cwned lands.

Page 86 Parent Veolume, III.Jd.2.a, {(Following discussion of Marks

v. Whitney.)

In summa Corp. v, Calif, ex rel. State lLands Com'n, 104 U.S,

1751 (1984) the ilandowner's properity bordered tidelands to which
the City of Los Angeles (as grantee from the State) asserted a

public interest under the Public Trust doctrine. ZLandowner was a
successor to owners under a Mexican land grant, The Act of March

3, 1851, 9 Stat. 631 established a Board of Land Commissiocners,

and provided that persons who claimed under Spanish or Mexican
grants wers regquired to present their claims to the Board within
twe years, or their claims would be barred. The owners at that
time did duly present their claims, which were confirmed by the
Board, and ultimately, after a survey, the Secretary of the
Interior issued a patent to the Mexican grantees. The federal
patent made no mention of any public trust interest.

The United States Supreme Court held that California should
have presented its claim in the patent proceedings, and could not
now assert its public trust easement against the title taken
purguant to the Act of 18851.

In ¢ity of Berkeley v, Superior Court of Alameda County, 606

P.2d 362 (Calif., 1980), the issue concerned lands in San

Francisco Bay that had been conveyed to private parties pursuant

To an 1870 statute. Under that and cther statutes, almost one-
quarter of the Bay is claimed ky private persons, including

filled lands such as those on which much of San Francisco's
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downtown business district was built. The California Supreme
Court recognized the public trust interest, as well as practical
difficuities, and held:

In keeping with this principle, we held that submergad
lands as well as lands subject to tidal action that were
conveyed by board deeds undar the 187¢ act are subject to
the public trust. Properties that have been filled, whether
or not they have been substantlally improved, are fres of
the trust to the extent the areas of such parcels are not
subject to tidal action, provided that the £ill and
improvements were nade in accordance with applicable land
use regulations. Tidelands that have been neither filled
nor improved are not only the meost sultable for the
continued exercise of trust uses, but because there is only
a remote likelihood that these parcels may be filled [cites
omitted] the economic loss to the grantees of such lots is
speculative at least and is clearly outweighed by the
interests of the public,

0f particular interest to Montana are the holdings in the

Lyon case {(State v. Superior Court of Iake County, 625 P.2d 239

{Calif., 1%81}) and the Fogarty case (State v. Superior Court of

Placer County, 635 P,2d 256 (Calif.. 1881)) because they involved

a statute nearly identical to Montana's MCA § 70-16-201 which

donates to the owner of land riparian to navigable waters, title
+0 the low water mark. These two cases hold that the title is
held in trust for public uses. (These cases are discussed in
+this work at IT¥.J.1.a.(3), and so will not be further discussed
at this point. The same can be said for the Mong Lake case, Nat.

Auduben Soc. v. Superior Court of Alpine County, 638 P.2d 7092

(Calif,, 1983), discussed herein at III.J.1.R.)

Page 89 Parent Volume. IZI.J.2.b.

In J.J.M.P. Co., v. State, 655 P.2d 1133 (Utah, 1982) a

private landowner owned the land surrounding a nonnavigable lake

{he had title to the bhed and banks) but a public road led To the

lake. The Utah Supreme Court said:

private ownership of the land underlying natural lakes
and streams does not defeat the State's power to regqulate
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the use of the water or defeat whatever right the public has
te ke on the water. Irrespective of his ownership of the
bed and navigability of the water, the public, if it can
obtain lawful access to a body of water, has the right to
float leisure craft, hunt, fish, and participate in any
lawful activity when utilizing that water.
In a footnote, the court expresszsly reserved the guestion of the
publicis right to use the ked and banks, as that was unnecessary
to decide.

In Kootenal Eavironmental Alliance v. Panhandle Yacht Club,

671 P,2d 1085 (ida., 1983}, the Idahc Dept. of Lands had leased

to a private club 417 feet along the shore of Lake Coeur d'Alene
for marina docking facilities extending 47C¢ feet out into the
lake. The lease was for 10 years, renewable, and was principally
for docking sailboats. The Idaho Supreme Court held that the
grant remained subject to the public trust and could ke
terminated, and that the grant is in aid of navigation, commerce

and other public trust interests.

Page 3120 Parent Volume. IV. D,
U.S. v. Adair, 723 F.2d 1394 {9th Cir. 1984) held that the

Klamath Tribe of Indians have a priority date of time immemorial
for water on thelr former reservation to suppert the hunting and

fishing rights reserved to them in the Treaty of 1854, 16 stat.

707. The quantity is "the amount of water necessary to support
its hunting and fishing rights as currently exercised to maintain
the livelihocod of Tribe members, net as these rights were
exercised by the Tribe in 1864." The priority date of Indian
rights to water for irrigation and domestic purposes is the

Treaty date, in 18B64.

U.8. v. Anderson, 736 F.2d 1358 (8th Cir..1984) clarified a

number of issues in the 9th Circuit’'s jurisdiction:

1. Water rights appurtenant fe land which never left trust
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status, and water righte appurtenant to lands opened for
homesteading which were never claimed, have date-cf-reservation
priority, apparently regardless of the use to which the water is
put.

2. Water rights appurtenant to lands reacguired by the
Tribe following allotment and sale to nen-~Indians or following
homesteading:

a. Homesteaded lands reacquired by the tribke carry
priority as determined by State law.

b. Homesteaded lands where water right has been
perfected and lost, or not perfected at all, carry priority
date as of reacguisition.

<. Water rights appurtenant to lands reacquired after
allotment and sale to non~Indians carry priority (if neot
lost by non-use) as of date of the reservation.

3. As to allotted lands and attached water rights, the case

follows Walton and Adailr (supra): Non-Indians cbhtain date-of-

reservation priority. And if the Tribe reacguires that land, it
reacquires that water right and priority date. But, per ¥Walton,
if the non-Indian deces not diligently put the water to use, he
will net obtain the full gquantity of the reserved right., It will
bhe lost. Upen reacquisition by the Tribe, it is still lost.

4. Because homesteads don't confer a federal water right,
lands opened to homesteading within the reservation only obtain
water rights pursuant to State law. If reacquired by the Tribe,
that's what the Tribe gets. If the homesteader perfected nc

water rights, on reacguisition by the Tribe the lands obtain

Wwinters Dootrine rights as of the date of reacquisition:
5. Walten is not conitrelling re State regulatory

jurisdiction over surplus water on non-Indian owned lands within
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the reservation. "We conclude that the State, not the Tribe, has
the authority te regulate the use of excess Chamokane Basin
waters by non-~Indians on non-tribal, i.e. fee, land."

#The Walton decizien was compelled by the geography and
hydrology of the No Name Basin and its relationship to the
Colville Reservation."

In State ex rel Greely, et al v, Confederasted Salish and

Kootarai Tribes, 42 5t, Rptr, 1888, 712 P.2d 754 (Mont., 1985}

the Montana Supreme Court found that the adiudication proceedings
under 5.B.#76 of 1979 were compatible with the State
constitution, and that the statute was adeguate on its face to
accomplish the adiudications of federal and Indian water rights

pursuant to the McCarran Amendment.
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