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ANNUAL REAL ESTATE CLE

AGENDA

8:30 am Registration
(Coffee and Pastries served)

8:55 am Welcome and Overview
Colleen Dowdall

9:00 am Meandering Waters: A DNRC Perspective
Tommy Butler

10:15 am Playing Easement Detective: Finding and
Proving Access

Randy Snyder
11:45 am Lunch (Included in Registration Fee)
12:45pm Conservation Easements
Robert Knight
2:30 pm Ethical Considerations
(1.25 Ethics CLE)

3:45 pm Questions and Answers; Wrap Up
4:00 pm Adjourn

APPROVED FOR 5.50 MONTANA CLE CREDITS,
INCLUDING 1.25 ETHICS CREDITS
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The materials and forms in this manual are published by the State Bar of
Montana, exclusively for the use of Montana attorneys. Neither the State Bar of
Montana nor the contributors make either express or implied warranties in regard
to the use of the materials and/or forms. Each attorney must depend upon his
or her own knowledge of the law and expertise in the use or modification of
these materials.

This is an initial resource, not a complete resource. This manual is provided not
as a definitive compilation, but as a starting point for your additional research.

The views and conclusions expressed herein are those of the authors and editors
and are not necessarily those of the State Bar of Montana or any division or
committee thereof.
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MEANDERING WATERS:
A DNRC PERSPECTIVE
i

Tommy Butler, Chief Legal Counsel
Forestry and Trust Lands Division
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MEANDERING WATERWAYS: A DNRC PERSPECTIVE

Tommy H. Butler
Chief Legal Counsel, Forestry & Trust Lands
Montana Department of Natural
Resources & Conservation

Navigahle W & Origins of Ownershi

L INTRODUCTION

The State of Montana owns, on behalf of the general public, real property and
minerals located below the low water marks of navigable waters, pursuant to its sovereign
powers under the Equal Footing Doctrine. The Department of Natural Resources and
Conservation, Trust Land Management Division (DNRC), administers these lands on behalf
of the state. Consequently, the DNRC has responsibility for the determination of
navigability, the delineation of river boundaries, quieting title to island formations,
abandoned riverbeds, and mineral ownership involving the State’s navigable waters.

II. AUTHORITY

The State’s ownership of navigable water bodies arises from extensive case law and
statutory authority. In Martin v. Waddel, 41 U.S. 234 (1842) the U.S. Supreme Court
considered whether title to submerged lands in navigable tidal waters was vested at
statehood in a State or the riparian owner. The U.S. Supreme Court held that;

When the revolution took place, the people of each state became themselves
sovereign; and in that character hold the absolute right to all their navigable waters
and the soils under them for their own common use . . .

Id. at 262-263.

In Pollard's Lessee v. Hagen, 44 U.S. 212 (1 845), the United States Supreme Court held that
the same principle was applicable to all states subsequently admitted to the United States so
as to be on an “equal footing” with the original thirteen states. Subsequently, in Barney v.
Keokuk, 94 U.S. 324 (1877) the principle of state ownership of the submerged beds of
navigable waters was extended to non-tidal waters as well. Consequently, as of the date of
Montana’s Statehood (November 8, 1889) the State of Montana owned in fee simple title the
submerged lands of all navigable waters in the state up to the high water mark, subject to the
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power of the United States to regulate commerce under Article 1, Section 8, Clause 3 of the
United States Constitution.

(ot

A second corroborating source of authority is the federal Submerged Lands Act of
1953. By that act, Congress vested in the States "title to and ownership of the lands beneath
navigable waters within the boundaries of the respective States." 43 U.S.C. Section 131 1(a)
(1982). Similarly, Section 70-1-201, MCA, directs that: “[t]he original and ultimate right of

all property, real and personal, within the Dmrisdiction of this state and not belonging to the
United States is in the people of the statell.
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The Montana Legislature clearly accepted the "equal-footing” doctrine in 1894 when
it enacted Section 70-1-202, MCA, which states that:

The state is the owner of:

(1) all land below the water of a navigable lake or stream;

(2) all property lawfully appropriated by it to its own use;

(3) all property dedicated or granted to the state; and
e (4) all property of which there is no other owner.
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C AU L Rivers that were used or susceptible of being used in their natural condition, or with '
reasonable improvements, are considered navigable under Federal law and title to their beds
passed to the State upon its admission to the Union. LS. v. Appalachian Power Co., 311
U.S. 377, 406-409; The Daniel Ball, 77 U.S. (10 Wall.) 557 (1870)(The Federal test for i
navigability is whether the waterway is susceptible of use in commerce.). Montana was
admitted to the Union on November 8, 1889. Therefore, rivers that were susceptible of use
in commerce at that time are held by the State of Montana under its sovereign powers under
the Equal Footing Doctrine.

A

Although the Federal test for navigability may determine whether a State took title to
submerged lands at statehood, state property law controls the resolution of all property
disputes thereafter. See, United States v_ Oregon, 295 U.S. 1, 14 (1934); State T.and Board v.
Corvallis Sand & Gravel Co., 429 U.S. 363 (1977)(After statehood, state law applies to
determines boundaries between state and private ownership.) |

The navigability of a river is unaffected by subsequent changes in the river,
obstructions, or seasonal changes. Alaska v. 1LS., 891 F.2d 1401 (9th Cir., 1989); 1LS. v.
Utah, 283 U.S. 64, 83 (1931). As the U.S. Supreme Court stated in Economy Light & Power i
Ca v 11.S., 256 U.S. 113 at 122: "Navigability, in the sense of the law, is not destroyed ‘
because the watercourse is interrupted by occasional ... obstructions or portages; nor need
the navigation be open at all seasons of the year, or at all stages of the water."
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In Montana Coalition for Stream Access. Inc. v Curran, 210 Mont. 38 at 47-48, 682
P.2d 163 (1984), the Montana Supreme Court cited excerpts from Illinois Central Railroad
v. llinois, 146 U.S. 387 at 452-453 (1892) to emphasize that the State must continue to
own all navigable waters and cannot convey fee title to those lands to private parties:

... [T]he State can no more abdicate its trust over property in which the whole
people are interested like navigable waterways and the soils under them, so as to
leave them entirely under the control of private parties, except in the instance of
parcels mentioned for the improvement of navigation and the use of waters, or when
parcels can be disposed of without impairment to the public interest in what remains,
than it can abdicate its police powers in the administration of government and the
preservation of the peace.

III. River Movement and its effects upon riparian titles.

Rivers are dynamic. As waters flow through unconsolidated sand, clay, and gravel,
erosive and depositional forces are at work. The process and sequence by which this occurs
dramatically and conclusively may affect the ownership of the resulting land forms.

Avulsion:
Section 70-18-205, MCA provides that:

If a stream navigable or not navigable, in forming itself a new arm, divides itself and
surrounds land belonging to the owner of the shore and thereby forms an island, the
island belongs to the owner.

Rapid lateral erosion should not be mistaken for avulsion. The American Geological

Institute’s “AGI Glossary of Geology”, AGI Institute, Washington, D.C. (1977) defines an

”Avulsion” as:

A sudden cutting off or separation of land by a flood or by an abrupt change in the
course of a stream, as by a stream breaking through a meander or by a sudden change !
in current whereby the stream deserts its old channel for a new one. [P C@WWL 7
O e | &

Determining whether an avulsion has taken place may be quite easy where there is is b 2k
eye-witness testimony. However, avulsion may have to be inferred from the physical '
characteristics resulting from the river movement. Section 70-1 8-202, MCA, allows a land
owner in Montana a one year period of time to fill in channels created by avulsion, when it

provides that:



If a river or stream, navigable or not navigable, carries away by sudden violence a
considerable and distinguishable part of a bank and bears it to the opposite bank or to

another part of the same bank, the owner of the part carried away may reclaim it within
a year after the owner of the land to which it has been united takes possession thereof.
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Section 70-18-201, MCA, provides that:

Where from natural causes land forms by imperceptible degrees upon the bank of a river

or stream, navigable or not navigable, either by accumulation of material or by the
recession of the stream, such land belongs to the owner of the bank, subject to any
existing right-of-way over the bank.

The AGI definition of “Accretion” is:

The gradual or imperceptible increase or extension of land by natural forces acting over

a long period of time, as on a beach by the washing-up of sand from the sea or on a
flood plain by the accumulation of sediment deposited by a stream.

Erosion:

The AGI definition of “Erosion” is:

The general process or group of processes whereby the earthy and rocky materials of the
earth’s crust are loosened, dissolved, or worn away, and simultaneoously removed from

one place to another, by natural agencies that include weathering, solution, corrasion,

and transportation, . . . specif. the mechanical destruction of the land and the removal of
material (such as soil) by running water (including rainfall), waves and currents, moving

ice, or wind.

The Montana Supreme Court held in Jackson v Burlington Northern, 205 Mont. 200,

667 P.2d 406 (1983), that the State of Montana owns the bed of navigable rivers, and the
minerals beneath those rivers, even though the location of the riverbed should move over
time to occupy lands that once constituted severed mineral estates.
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River islands often form through the vertical accretion of sediment during times of
high water. Islands formed and existing prior to statehood (November 8, 1889) are part of
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the federal domain and belong to the federal government or its patentee. Texas v. I.ouisiana

410 U.S. 702 at 713, rehearing denied, 411 U.S. 988 (1973) Federal islands which totally
erode away and re-form after statehood belong to the state. See, Humble Qil & Refinin g Co
v. Sun Qil Co.,, 190 F.2d 191 (5th Cir., 1951), rehearing denied 191 F.2d 705 (5th Cir., 1951),
cert. denied, 342 U.S. 920 (1952). Federally owned islands continue to be federally owned,
even though the island ceases to be surrounded by water, and becomes part of the “river
bank”. See, ILS. v Severnson, 447 F.2d 631 (7% Cir., 1971)

By contrast, Islands created by avulsion continue to belong to the original riparian
owner. See, Bode v. Rollwitz, 60 Mont. 481,199 P. 688 (1921

Seanbaic by ne/~

Section 70-18-205, MCA, provides that: ECes S S Lo ool 3
If a stream navigable or not navigable, in forming itself a new arm, divides itself and

surrounds land belonging to the owner of the shore and thereby forms an island, the

island belongs to such owner.

Islands created by vertical accretion after November 8, 1889 are owned by the State
of Montana, in trust for public schools. Also, the State continues to own certain abandoned
riverbeds. Section 77-1-102, MCA, directs that: K__ an wnwswed MT o4 By 2

J

All lands lying and being in and forming a part of the abandoned bed of any
navigable stream or lake in this state and lying between the meandered lines of such
stream or lake as the same are shown by the United States survey thereof and all
islands existing in the navigable streams or lakes in this state which have not been
surveyed by the government of the United States and all lands which at any time in
the past comprised such an island or any part thereof, except such lands as are
occupied by and belong to the adjacent landowners as accretions, belong to the state
of Montana to be held in trust for the benefit of the public schools of the state.

This statute was effective February 19, 1937. DNRC’s policy is not to claim abandoned
riverbeds that were abandoned prior to this date. DNRC claims all active riverbeds between
the low-water marks and all islands arising from between the low-water marks ofa
navigable waterway after November 8, 1889.

The Montana Supreme Court in DSL v. Jerry D Armstrong, et al., 251, Mont. 235,
824 P.2d 255 (1992) held that the State of Montana owed two islands formed in the Missouri
River after statehood through the process of vertical accretion between the low-water marks
Srpre oF M owws | ( . B
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In Montana, the high-water mark is the absence of vegetation. See, State v. Mogen,
298 Mont. 87, at 89, 993 P.2d 699, at 701 (2000); Montana Coalition for Stream Access, Inc.
v. Curran, 210 Mont. 38, 55-57, 682 P.2d 163, 172 (1984). Section 87-2-305, MCA,
(commonly referred to as “the Angler’s easement”) instructs that:

Navigable rivers, sloughs, or streams between the lines of ordinary high water thereof
of the state of Montana and all rivers, sloughs, and streams flowing through any
public lands of the state shall hereafter be public waters for the purpose of angling,
and any rights of title to such streams or the land between the high water flow lines

or within the meander lines of navigable streams shall be subject to the right of any
person owning an angler's license of this state who desires to angle therein or along
their banks to go upon the same for such purpose.

“ 9 9

In Montana, all owners of land adjacent to navigable waters own down to the low-
water mark. The Montana Supreme Court decided this in 1895 in the case of Gibson v.
Kelly, 15 Mont. 417 (1894), and again in 1925 in Herrin v. Sutherland, 74 Mont. 587, 241 P.
328 (1925). The State Legislature has recognized this public/private-property boundary in
Section 70-16-201 of the Montana Code Annotated (MCA), which provides that:

Except where the grant under which the land is held indicates a different intent,
the owner of the land, when it borders upon a navigable lake or stream, takes to
the edge of the lake or stream at low-water mark; when it borders upon any other
water, the owner takes to the middle of the lake or stream.

The Department argued in Montana Department of State T ands v. Armstrong, et al.,
251 Mont. 235, 824 P.2d 255 (1992), that the "low-water mark" is that point on the bank of
the river which is covered by water when the river is at its lowest 10th percentile of flow.
The Montana Court tacitly agreed, and accepted the state’s title to these islands by basing its
decision upon that standard.

Contact Tommy Butler, Chief Legal Counsel, DNRC, P.O. Box 201601, Helena, MT
59620-1601, ph. (406) 444-3776, and submit the exact legal description (preferably by
governmental subdivision or metes and bounds survey tied to a section corner monument).
The Department will review the area, and conduct a study. If the State concurs that it has no
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claim, it will recommend to the State Board of Land Commissioners that the Board issue a
disclaimer of interest for the described property.

IV. RIVERS ASSERTED TO BE NAVIGABLE BY THE STATE OF MONTANA.

BIG HOLE RIVER

Based on historical documentation, the Big Hole River is commercially navigable from Steel
Creek to Divide, Montana . Therefore, the state claims ownership of the Big Hole River
between these two points.

BIG HORN RIVER

Based on historical documentation, the Big Horn River is commercially navigable from the
Wyoming state line to its confluence with the Yellowstone River . Therefore, the state
claims ownership of the Big Horn River between these two points.

BITTERROOT RIVER

Based on historical documentation, the Bitterroot River is commercially navigable from the
mouth of Jennings Camp Creek on the east fork to its confluence with the Clark Fork River .
Therefore, the state claims ownership of the Bitterroot River between these two points.

BLACKFOOT RIVER

Based on historical documentation, the Blackfoot River is commercially navigable from
Lincoln, Montana to its confluence with the Clark Fork River. Therefore, the state claims
ownership of the Blackfoot River between these two points.

BOULDER RIVER (Tributary to the Yellowstone River)

Based on historical documentation, the Boulder River is commercially navigable from the
northern township line of Township 6 South, Range 12 East, to its confluence with the
Yellowstone River. The west Boulder River is commercially navigable from the southern
line of Township 3 South, Range 11 East, to its confluence with the main stem of the
Boulder River. Therefore, the state claims ownership of the Boulder River between these
points.

BULL RIVER

Based on historical documentation, the Bull River is commercially navigable from a point



10

south of Bull Lake (approximately in Section 16, T28N, r33W) to its confluence with the
Clark Fork River . Therefore, the state claims ownership of the Bull River between these two
points.

CLARK FORK RIVER

Based on historical documentation, the Clark Fork River is commercially navigable from
Deer Lodge, Montana to the Idaho state line. Therefore, the state claims ownership of the
Clark Fork River between these two points.

CLEARWATER RIVER

Based on historical documentation, the Clearwater River is commercially navigable from,
and including, Seeley Lake, to its confluence with the Blackfoot River. Therefore, the state
claims ownership to Seeley Lake and the Clearwater River between these two points.

DEARBORN RIVER

Based on historical documentation and court adjudication, the Dearborn River is
commercially navigable from Highway 434 to its confluence with the Missouri River.
Therefore, the state claims ownership of the Dearborn River between these two points.

DUPUYER CREEK

See "South Fork Dupuyer Creek".

FLATHEAD RIVER - MAIN STEM

Based on historical documentation, the main stem of the Flathead River is commercially
navigable from the confluence of its north and middle forks to its confluence with the Clark
Fork River. However, given the Neman court case, the state does not claim any river
ownership within the boundaries of the Flathead Indian Reservation at this time. Therefore,
the state claims ownership of the main stem of the Flathead River excepting any portion
within the Flathead Indian Reservation. The state also claims ownership of the portion of
Flathead Lake located outside of the Flathead Indian Reservation.

FLATHEAD RIVER - MIDDLE FORK

Based on historical documentation, the middle fork of the Flathead River is commercially
navigable from three (3) miles above Nyack, Montana to its confluence with the North fork
of the Flathead River. Therefore, the state claims ownership of the middle fork of the
Flathead River between these two points.
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FLATHEAD RIVER - NORTH FORK

o Based on historical documentation, the north fork of the Flathead River is commercially
navigable from Logging Creek to its confluence with the main stem of the Flathead River.

; Therefore, the state claims ownership of the north fork of the Flathead River between these

EA two points.

FLATHEAD RIVER - SOUTH FORK

PR -

Based on historical documentation, the south fork of the Flathead River is commercially
navigable from the face of Hungry Horse Dam to the main stem of the Flathead River.
Therefore, the state claims ownership of the south fork of the Flathead River between these
two points.

FORTINE CREEK (Tributary to Tobacco River)

Based on historical documentation, Fortine Creek is commercially navigable from Swamp
Creek to its confluence with the Tobacco River. Therefore, the state claims ownership of
Fortine Creek between these two points.

i Based on historical documentation, the Gallatin River is commercially navigable from

Taylor's Fork to Central Park, Montana. Therefore, the state claims ownership of the Gallatin
River between these two points.

GRAVES CREEK (Tributary to Tobacco River)

R

Based on historical information and Departmental interpretation, Graves Creek is
commercially navigable from where Graves Creek intersects the eastern township line of
Township 35 North, Range 26 West, to its confluence with the Tobacco River. Therefore,
the state claims ownership of Graves Creek between these two points.

JEFFERSON RIVER

Based on historical documentation, the Jefferson River is commercially navigable from its
confluence of the Beaverhead and Ruby Rivers to the Jefferson's confluence with the
Missouri River. Therefore, the state claims ownership of the Jefferson River between these
two points.

KOOTENAI RIVER

ot iy
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Based on historical documentation, the Kootenai River is commercially navigable from the '
Canadian line to the Idaho state line. Therefore, the state claims ownership of the Kootenai
River between these two points.

LOLO CREEK

Based on historical documentation, Lolo Creek is commercially navigable from the mouth of
Tevis Creek to Lolo Creek's confluence with the Bitterroot River. Therefore, the state claims
ownership of Lolo Creek between these two points.

MADISON RIVER

Based on historical documentation, the Madison River is commercially navigable from the
confluence of its west fork to Varney, Montana. Therefore, the state claims ownership of the
Madison River between these two points.

MARIAS RIVER

Based on historical documentation, the Marias River is commercially navigable from its
confluence with the Missouri River to a point five miles upstream. Therefore, the state
claims ownership of the Marias River between these two points.

MILK RIVER

Based on historical documentation, the Milk River is commercially navigable from Glasgow
to its confluence with the Missouri River. Therefore, the state claims ownership of the Milk
River between these two points.

MISSQURI RIVER

Based on historical documentation, the Missouri River is commercially navigable from its
headwaters at Three Forks, Montana to the North Dakota state line. Therefore, the state
claims ownership of the Missouri River between these two points.

NINE MILE CREEK (Tributary to the Clark Fork River)

Based on historical documentation, Nine Mile Creek is commercially navigable from the
southeast corner of Township 17 North, Range 24 West, to its confluence with the Clark
Fork River. Therefore, the state claims ownership of Nine Mile Creek between these two
points.
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ROCK CREEK (Tributary of the Clark's Fork of the Yellowstone River)

Based on historical documentation, Rock Creek is commercially navigable from the main
fork of Rock Creek to Red Lodge, Montana. Therefore, the state claims ownership of Rock
Creek between these two points.

SHEEP CREEK (Tributary to Smith River)

Based on historical documentation, Sheep Creek is commercially navigable from the mouth
of Deadman Creek to its confluence with the Smith River. Therefore, the state claims
ownership of Sheep Creek between these two points.

SMITH RIVER

Based on historical documentation, the Smith River is commercially navigable from the
mouth of Sheep Creek to its confluence with the Missouri River. Therefore, the state claims
ownership of the Smith River between these two points.

SOUTH FORK DUPUYER CREEK (Tributary to Dupuyer Creek and Marias River)

Based on historical documentation, the south fork of Dupuyer Creek is commercially
navigable from the basins above the canyon to the mouth of the canyon, a distance of
approximately five miles. Therefore, the state claims ownership of the south fork of Dupuyer
Creek between these two points.

STILLWATER RIVER

Based on historical documentation, the Stillwater River is commercially navigable from
upper Stillwater Lake to its confluence with the Flathead River. Therefore, the state claims
ownership of the Stillwater River between these two points.

SUN RIVER

Based on historical documentation, the Sun River is commercially navigable from the
confluence of the north and south forks of the Sun River to its confluence with the Missouri
River. Therefore, the state claims ownership of the Sun River between these two points.

SWAN RIVER

Based on historical documentation, the Swan River is commercially navigable from and
including Swan Lake to its confluence with Flathead Lake. Therefore, the state claims
ownership of the Swan River between these two points.
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TETON RIVER

Based on historical documentation, the Teton River is commercially navigable from the
confluence of its north fork to its confluence with the Marias River. Therefore, the state
claims ownership of the Teton River between these two points.

TOBACCO RIVER

Based on historical documentation, the Tobacco River is commercially navigable from the
mouth of Graves Creek to its confluence with the Kootenai River. Therefore, the state claims
ownership of the Tobacco River between these two points.

TONGUE RIVER

Based on historical documentation, the Tongue River is commercially navigable from the
south line of Township 2 South, Range 44 East to its confluence with the Yellowstone
River. Therefore, the state claims ownership of the Tongue River between these two points.

WHITEFISH RIVER

Based on historical documentation, the Whitefish River is commercially navigable from, and
including, Whitefish Lake to its confluence with the Stillwater River. Therefore, the state
claims ownership of the Whitefish River between these two points.

YAAK RIVER

Based on historical documentation, the Yaak River is commercially navigable from the
mouth of Fourth of July Creek to its confluence with the Kootenai River. Therefore, the state
claims ownership of the Yaak River.

YELLOWSTONE RIVER

Based on historical documentation, the Yellowstone River is commercially navigable from
the mouth of Emigrant Creek to the North Dakota state line. Therefore, the state claims
ownership of the Yellowstone River between these two points.
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Tommy Butler serves as Legal Counsel for Montana’s State Forests and Trust Lands,
/ which cover 5.2 million acres of land in Montana. Mr. Butler received his Juris
P Doctorate degree from the University of Tulsa, in Tulsa Oklahoma in 1983. Since the
* State of Montana owns the beds of all navigable waters in Montana, and islands forming
therein after statehood, Mr. Butler has developed expertise in quieting title to lands
} adjacent to navigable waters. Riparian lands — those adjacent to navigable waters — may
prove to be a trap for the unwary. Land title records may not necessarily reflect the
. actual ownership of riparian lands and minerals. Instead, the physical processes by which
the riparian land formed will determine the ownership of the land and the placement of
the boundary lines between state and private ownership. Mr. Butler’s presentation will
discuss the origins, concepts, and recent developments in riparian property law in
Montana. His presentation should be of interest to anyone contemplating ownership of
land or minerals near a river or attempting to locate riparian ownership boundaries.
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FINDING AND PROVING ACCESS

Randy Snyder, Esq.
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PLAYING EASEMENT DETECTIVE: SEARCHING FOR AND
PROVING RIGHTS OF ACCESS

Randall A. Snyder
Bigfork, Montana

February 18, 2005
1. Introduction

I will always believe that access cases are won or lost from a title report, the
clerk and recorder’s office and an accurate map and history. This outline seeks to
lay out the steps for searching for and evaluating an access case. Whether your goal
is to prove, disprove, create or resolve an access issue, we should each utilize a
uniform method of research and proof. And whether the goal is to create a new or
litigate old access, your methods, file set up and presentation of evidence should be
uniform and orderly. As with most litigated cases, our files become voluminous,
making organization essential. While it is tempting to rely on the old accordion file
and folders and stuff them to their seams, we’re far better off to spend the time
necessary up front to organize a loose leaf notebook. Then take the time to
document the chain of title, diagram the title history and reserve your conclusion of
casement or no easement until your file is complete. Like any complicated personal
injury claim, the current access case can no longer be evaluated during the initial
conference. Do your homework. Evaluate the case, tell the potential client your
findings and recommendations and then discuss representation and goals.

2. Screening and Selecting Cases

Granted, most cases will not require litigation or extensive research. Where
the easement is recorded and access is reasonably clear (or clearly lacking), your
initial interview may well be sufficient. But too often we accept the clean, simple
case only to have it explode in our face. As with any litigation, you’ll be married to
a case and a client for three or more years. Do your homework before you propose
marriage.

2.1 Decline Cases which will not improve.

Most attorneys want to help everyone. We frequently (and arrogantly)
believe we can litigate or resolve any case coming in the door. Time to stow the
superman cape and objectively decide whether your work and will likely help.
Unless you are desperate for one more case you’ll come to hate, take the time up
front to objectively evaluate whether you can truly improve the situation. Seek
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another opinion. If you can not improve the situation, be honest with yourself and
the client and decline. I generally try to provide some additional attorneys’ names
for referral.

2.2 Case and Client Profile

Most access cases seem to arrive in one of three sizes:

Simple: a new easement to draft and record, reforming an old easement,
writing a road maintenance agreement, reviewing a title report, survey or covenants

for easements or simply telling a client they do or do not have an easement.

Moderate: These require followup work, obtaining documents from the
courthouse, plat room or title company; reading a title report (or insurance); perhaps

digesting multiple documents in a title chain and reviewing maps or surveys. Here,

you’re actually synthesizing multiple documents to issue an opinion of access and
recommendations.

Complex: You know it when you see it, or it quickly mushrooms from
simple or moderate. Any quiet title action, cases with multiple owners or claimants,
and nearly every prescriptive or implied easement claim is complex. Any case
requiring multiple title chain
searches are complex.

The point here, is be honest with yourself and a potential client. Few
contested access cases are simple. There is a delicate balance between honestly
advising a potential client (and being honest with yourself) and unduly causing them
to panic.

You probably have an intake form for new cases and clients. That’s fine, but
go the next step and evaluate the case and client — both before accepting either.

I’ve attached a sample evaluation in Appendix 1. Road and boundary disputes can be

worse than divorces. They are frequently not about the road or boundary. Take the
~ time to objectively decide whether you are suited to the case AND client. Try to
maintain the overall goal: can you truly help the client and/or the situation?

3. File Setup
Pay now or pay later. You’ll do far better work if you take the time up front

to properly organize a file, rather than wait for trial. Retire the accordion file and
invest in a two-ring, looseleaf notebook. Any simple case can quickly become
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complex. Don’t wait for the quick settlement you expect. Get the case into a
notebook early.

Paralegals are invaluable and you will know how much to delegate. But each
case is unique; you should decide which documents go into which divider. No one
else thinks like you do and someone else will organize it differently.

Take a look at Bindertek prodoucts, www.bindertek.com. They are far
simpler to setup and to keep current than a conventional, three — ring binder. Next,
decide how you’ll break down a file. I suggest a format in Appendix 2. Once you
are set up, don’t let it get cluttered because of research, discovery or motions.
Bindertek is flexible since it is simple to revise and reprint. This allows separation
or merger of folders, additional notebooks and unlimited divider numbers.

4. Establish a relationship with a title examiner

There is no substitute for having recorded documents a phone call away.
Even if documents are available on line (e. g Yellowstone County), you can not
efficiently search chains of title or find easements or surveys. Most title companies
will find and FAX you documents within an hour of asking. Some will FAX them
during your initial conference.

You will also need the title company for more in depth research or for
litigation guarantees. What I can not do by phone, I usually go to their office in
person. They store maps, plats, surveys and recorded documents electronically and
can locate and print deeds, surveys and documents in minutes. You’ll inevitably ask
for more, and it’s a phone call away. Title chain searches are typically $75.00 per

hour, but you’ll receive a complete set of documents that would take you hours to
find.

5. Simple Easement Analysis

Any road or easement access issue, case, search or dispute will always break
down into simple, commonly identifiable issues. Here is my method:

1. Does legal access exist? It can only be one of three:

—

A. Granted, reserved, surveyed, covenanted and of record;

B. Prescriptive easement, from five years adverse use; or
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C. Implied easement, from a road which pre-existed a property split
2. If an easement (or claim for one) exists, then the primary issues are:

A. What are the dominant and servient tenements,

c’QN y vp»& B. Where is it located and what width; and
, o
“}\{\D ‘\V\& . 9 . . . .
v \({3‘ o _——> (C. What is the scope of use? (Note, this may involve reexamining
N‘(’Sk 5 W the dominant and servient tenements)
od
\‘f'\#

Easement research and litigation is sufficiently difficult without confusing
issues. Always, always identify dominant and servient tenements first. This
requires tracing an easement, discussed in section 6. Without at least one
dominant and servient tenement each, there generally is no easement, unless it is in
gross, such as a public utility easement. And once the tenements are identified,
you’ll answer yes or no to the first issue: does legal access exist. Nearly every case
with a recorded easement is clearly yes or no. While many historical easements.
failed to identify tenements, ownership history will usually prove the tenements.
However, see footnote 1, page six. Identifying tenements will also frequently
answer scope of use issues.

Prescriptive easements are use, not ownership dependent. However, implied
easements again require “tracing” and chain of title research, in addition to use
history.

6. Tracing an easement

Easements are appurtenant to property, not people. Unfortunately, most
historical easements name individuals, not tenements. You need to deduce the
tenements from the properties owned at the time of recording.

6.1 Identify Dominant and Servient Tenements

You will need to be at the title company or courthouse plat room to retrieve
records.

1. If granted, reserved, surveyed or covenanted start with the recorded
instrument of creation.
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A. Note the recording date (not date of signature).
B. Note whether dominant and servient tenements are positively
identified. Typically they are not, so next identify what property the

grantor and grantee owned when the easement or deed was recorded.

C. If your claim is an implied easement, you will need to identify the
“parent” tract prior to subdivision.

2. Create a map of property and ownership as of the date of the
easement’s recording.

(1). Sketch (draw in) the tenements within a larger section map or quarter-
section. Show the location of the public roadway to be accessed.

(2). Post (write in) the owner’s names, date they acquired title and recording
information. This also begins your chain of title research.

(3). Name the map as to its section (or quarter) and the date it was
historically accurate. Note, this map will also become your first “Deed
Diagram” (see Appendix 3), described below.

3. If it existed, trace the road over the map as of date of:

recording, for granted or reserved easements;

first adverse use, for prescriptive easements;

first severance of title, for implied easement claims. This may occur in
stages, for parcels are subdivided and roads may have been extended. At this

point, your map is a hand-sketch and approximate.

Identify the road on the map, the recording data of the easement and the

‘grantor/grantee. Typically, your title report should disclose the first recorded
instrument referencing the easement, but do not assume that to be correct. You
will still need to read every deed in the title chain to be certain. This should
yield the dominant and servient tenements over the larger, historical, undivided
parcels. If the easement does not describe the tenements, then we assume that the
grantor of an easement owned the servient tenement and the named grantee of the
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~ easement (and all of the grantee’s then owned, contiguous property') is the
dominant tenement.

Occasionally, the grantor of a recorded/reserved easement does not own the
servient tenement across which access is purportedly granted. And if true, then the
easement may not exist. This should reveal historical dominant and servient
tenements. You next need to document how the tenements have passed on through
title exchanges, whether or not the easements were consistently listed in deeds. The
only way to be certain is to create maps showing the relevant roads and parcels as
they originally existed when the easement or road was first created or recorded, and
following chains of title, creating successive maps or “Deed Diagrams.”

4. Document chains of title, down to your client and create “Deed
Diagrams” (see Appendix 3)

(1) Again, you’lineed the title examiner or send your paralegal to the
courthouse. Professional agencies may also compile this cost effectively. See
Appendix 4. You will need title chains from the earliest evidence of the easement
(initial recording, first adverse use, date of first severance of title) for the dominant g
and servient tenements. Obtain copies of each deed or transfer to the present day {
client. These will take branches, similar to a family tree.

(2) Once back in your office, on a large table, separate the deeds into various
chains and keep them in separate files. I put the oldest deed on top, with successive
deeds next, in order, with current ownership on the bottom. i

(3) Starting with the oldest deeds (on top), sketch your map. If you followed
the prior step of documenting the creation of the easement, your first map should
already be made. Depending upon the age of your easement and deeds, you’ll
likely be working with maps that are at least one section or larger. Show (post, or l
write in) the locations of deeded property, the date of recording and recording
information (book and page or other reference). You should cross-reference the
parcel and recording information to a particular deed: “D-1", “D-2" etc. for future
reference.

'Our supreme court has not decided this issue. While an undescribed “easement for egress”
likely gives access to the grantee’s then owned property then serviced by a connecting road, what about
grantee’s other property, not adjacent to that dominant tenement? It may depend on what roads existed {
and which parcels they served at the time of recording. ’
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(4) Give your “hand-drawn” sketch to your assistant, to be redone in Excel or
PowerPoint. Once done, you can copy your first map to a new page and update the
map with subsequent deeds and new parcels for the years which may be of issue.

S. Consult other maps and aerial photos

You may want to perform this step earlier. Some roads are clear as to
location and commencement. Many are not. Logging roads, forest service roads
and even obscure roads which may arguably be public roads come and g0, and their
precise location (whether physically crossing or reaching a parcel) is critical, but
difficult to prove. Topographic map websites are listed in paragraph 6.6.

6. Next, photocopy your first map and post the title chains, showing
subdivided parcels :

The first map only identifies the historical owners, road and data. Leave that
undisturbed, as it will become a trial exhibit. With the new copy, begin drawing in
the various subdivisions, also inscribing the recording data of deeds. Also note
whether the private easements at issue were included (together with or subject
fo) in the conveyance documents. This is where easements become misplaced or
misidentified in the title chain. While you want to prove or disprove access to a
particular parcel, post recording data for adjoining parcels in the title chain of the
parent tract. And again, note whether the easement was referenced in the
conveyance.

Depending upon the number of deeds in your chains, the length of time you
must research and the number of subdivided parcels, you may need several,
intervening maps at successive, historical dates. These are illustrative and can
furnish circumstantial evidence of tenements and scope of use. Always label each
map with its appropriate date.

7. Transfer maps and data to computer diagrams and tables
Your research is based upon public record, so there’s hardly in work product
privilege or secret to it. Any software can create a table for title chains. Excel and

Powerpoint work well for maps and diagrams and will then be ready for briefing,
oral argument, trial and electronic transfer.

Playing Easement Detective, Randall A. Snyder — page 7



6.2 This process should yield information as to whether:

a. The easement existed, but was “lost” in title;

b. The easement actually referred to a different road;

¢. The easement referred to a road not yet constructed. (This is very

problematic: when a road is finally built, where should it go and under
what easement does the builder claim authority?)

d. It was given by a grantor who did not own the servient tenement (an
“assigned easement) or who had not reserved the right to do so.

. Together with information not of record, you may determine when a road
was built, improved, relocated or extended and which recorded
easement applies.

f. There are often multiple easements of record. Sometimes they refer to

different roads, sometimes the same road. Only a comprehensive
study can be certain.

o

7. MONTANA CADASTRAL DATABASE:
HTTP://gis.doa.state.mt.us/index-html

Most of us probably rely on this website daily. It was substantially
reconstructed in 2004 and nearly out-competes county websites for property, maps
and information. The website offers far more information than most of us utilize.
This outline will help, but your best bet is to utilize the “help” menu, download the
PowerPoint presentation (a compressed, zip file), unzip it and open the file in
PowerPoint. It can also be viewed a page at a time under broadband help. Windows
XP contains automatic extraction (winzip.exe). If you are using an older version of
Windows 2000 or earlier systems) you may need to download the file from
microsoft. ,

7.1 Menu Items

Property Map

If you have a general area, such as county or toWnshjp you can search the map
for property information or eventually “zoom” to a specific lot. Look to the lower
right corner: you can also enter and zoom in to almost any Montana city.

Download

Use this to download county shape files for use in GIS applications. This is
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useful if you need an entire township or portion of a city AND if you have and are
familiar with mapping software. Otherwise, leave this function for the pros.

7.2 Parcel Search

This may be one of the sight’s greatest strengths. Make certain your pop-up
blocker is turned off for this website (under Tools, pop-up blocker in Internet
Explorer) or the map function will not work.

1. Click on “parcel search”. Most of us will only have an owners or
partial owner’s name, but you can also search by subdivision.

2. Click on owner. ‘

3. Choose a county: click on down arrow, scroll through and select your
county.

4., Type in owner’s last name, a space (no comma or punctuation) and the
first letter of the owner’s first name. This will avoid pulling up everyone in the
county of the same last name.

5. Select and click on your owner: They are listed by section and
township which should narrow your search. Note, if you have a lengthy list and need
to find a specific parcel, use the right hand button of the mouse on “view parcel
details.” Then click “open in new window”. This leaves the master list of owners up
and running, so you don’t have to repeat the search.

6. View, copy or print parcel data.

7. “Map view”: In a separate window, your selected parcel will be
highlighted, probably in pink or red. You can enlarge (zoom in) reduce, save and
print this map file. Note the various features on the right hand side: parcels, roads
streams, city, county and aerial photo. Checking or unchecking these will revise
your map diagram. :

7.3 Subdivision Search

1. Click parcel search.
2. Click subdivision.
3. Select county.

4. Type in or scroll through subdivisions and select the desired
subdivision; or

5. Select owner.
6. Click “view parcel details”.
7. Again, when viewing your map, right click your mouse, click “open a

new window” and your original search and list remains in the background.
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~ 7.4 Map Functions

“Click” on layers, to the right of the map. Many items by default are already |
checked and show on the map in your view. There are two features, one of which is
available and the other in construction: i

1. Topographic Map. This is not yet available. When added, you’ll click
this feature on and continue to zoom in. These are streamed into the website from P
other web files at the Montana State Library. Do not use this function with a dial
up connection. You’ll find it is slow, even with DSL.

o

2. Aerial Photography. Check this item and the view switches to an aerial
photograph. Again, these are linked from the Montana State Library. The pictures
may not be recent, nor are they available for every area, but they do show section,
township and property lines. Do not assume they are sufficiently precise to be
positive proof of road and boundary locations, but they are a good, preliminary
indication.? ~

i
§

Map Controls:

¢+ Zoom: Click on “zoom in” or “zoom out” and left click in the map. %
Each click will continue your zoom function. ~ Under “zoom in”
function you may also drag your mouse to form a box, then release i
(the rubber band method). You will zoom in to that squared parcel.

+ Pan: Click on this, then drag and move the map up, down, left or right
- to recenter your focus area.
¢ Find: Click on find, move your mouse to and click on a particular
parcel. Scroll down through the pop-up window and click on “view
parcel details.” You’ll get a new window with all of that new parcel '
data, again to save or print.

+ Measures: Drag your mouse from starting to end point. It shows a r@
measure of distance on the map in miles. i
¢ Clear: Clears a mapping feature, e.g. removes a distance
measurement. .

+ Identify: Click on this, then on some other parcel on the map. Youw’ll
get a new pop-up window that is mostly blank. Again, click on “view ,

2The state’s powerpoint tutorial explains the road location issue in cities in slide number 14. {
Parcel data is today more accurate than road data. Over time, this should improve.
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parcel details” and you’ll obtain the same information as your primary
parcel. :

+ Extract: Under construction. When it becomes available, you will
clip, zip and ship a zip file of the parcel data you selected.

¢ Find by parcel, by stream, by road: These items assist you in locating
parcels adjacent to a named road or steam, but you must have “roads”
or “streams” feature turned on under the “layers” menu on the right of
the map.

¢+ “G” in green: Short for Geocommunicator. This link takes you to the
BLM geocommunicator site, in turn linking you to a geography
network which provides land record information.

+ “Mortar board hat”: Link to Montana State Library Spatial Data
clearinghouse, or more interactive maps for download.

¢ White, lowercase “g” on green background: Environmental Research
Institute’s Geography Network, where you can tap into a variety of
geography related websites and data. '

7.5 Download Data.

This is for intense users (your paralegal) with more than a few minutes to
search and store property data. You will be connected to county FTP (file transfer
protocol) sites with 56 county folders. Once learned, the link is useful and the

downloaded map information will be on your server for future, quicker access.
You’ll need your own GIS software to read the maps.

8. Montana Maps Online.

1. www.nris.state. mt.us/gis/mtmaps.html

This site lists each and every state-wide map available, showing a wide variety
of data, including county maps, county seats, lakes and streams, highways, railroads,
population density, land use, river basins, water sheds, national forests, park service,
Indian reservations, wildlife refuges, legislative districts, geology, topographic
maps and a topographic map finder.

2. Topographic maps.

3 Again, this summary pales to the powerpoint tutorial. A similar text explanation is available

under help under the dial up category; or gis.doa.state.mt.us/Help/TextWebTutorial.htm.

Playing Easement Detective, Randall A. Snyder — page 11



The Montana GIS website can show you a topographic map and allow you to
save and print it, but it is small, slow and limited. Complete quad maps are available
on-line, but even with experience and knowing where you are searching, they can be
time consuming to find, download and ultimately print the correct map vicinity.
Here’s the procedure:

1. http://nris.state. mt.us/nsdi/drgpages/tifstate.html

2. “Click” mouse on geographic quad you desire. This yields “sub
quads”, also showing major highways and water features. You’ll need to be fairly
certain of your geographic vicinity before your next “point and click.”

3. Click on geographic quad you desire. These are compressed
(zipped) folders of approximately 3 megabytes. DO NOT attempt to open them over
the net. Rather, download them to a server subdirectory.

4. If you haven’t already, create a ﬁsubdirectory on your server
(“maps-client name”) and save the zipped folder to that directory. That will take a
few minutes.

: 5. If using Windows XP, you can simply open the zipped folder
(double click). That will provide you maps in three formats: *.gd, *.tfw and *.tif
(showing a picture in the icon). Double click on the TIF file, and the map will open
in your windows picture and fax viewer. You can now zoom, scroll, print, save, e-
mail or incorporate all or any portion of the map into another presentation or
document. The uncompressed map is 8-9 megabyte, so you may have difficulty e-
mailing the entire, uncompressed map, depending upon your ISP.

9. Aerial photography
For most purposes, the state’s website (discussed above) will give you
adequate photos, along with boundary lines and roads. However, the imagery is

sometimes poor or outdated. My favorite is:

hitp://terraserver.microsoft.com

This gives you map searches, city and street searches, and latitude and
longitude searches. Instructions are simple, straight forward and images can be
saved to your computer.
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Here are a few other aerial photo websites (there are thousands). Most of
them charge a subscription fee, but you typically get faster, better work product and
a more user friendly environment:

www.digital-topo-maps.com/montana.shtml (Offers to sell you a

subscription; can also buy national geographic cd to upload to gps and includes gps
coordinates)

www.aerial-photos.us-montana.shtml

10. Hand-held GPS units

Without one, I’d be lost hunting deer or for roads or parcels. They contain a
compass, directions back to your truck, latitude and longitude and they interface
with the maps you can buy from the websites above. The second or third time you’re
in the forest, the map is imprecise and you need to know precisely where you are
(within 6-10 feet) you’ll find it’s worth the $125.00 not to have to go back. Check
out www.garmin.com for the latest models or your local sporting goods store.

11. Forest Service Road Maps

Ranger stations carry numerous maps. You want the map that shows open and
closed roads, in detail. Even when not dealing with public land, these maps show
proximity to geographic features which may be helpful for research. Most ranger
stations will also retain prior, outdated maps which may also show a road’s historical
existence or use.

12. Other sources

Do not ignore old county commissioner journals, if your road has any history
of public use. These records frequently make or break a case. In significant cases,
you cases where old or historical road use is critical, logging records, family
photos, newspaper articles or a road archeologist may be useful.

13. Style, Mediation and Settlement

I'used to be quick to evaluate a road or boundary case, vigorously advising a
client of “their rights” and outlining the process to secure them. A few losses and a
lot of stress later, I’ve learned a calmer style. More recently, as property and access
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become more scarce, values skyrocket and litigation intensifies, I’ve tried yet
another style.

Tnstead of “here’s your case as I see it,” I ask questions like, “what are your
goals, what is important to you, and what are your best and worst case scenarios?”
These and others are some of the favorites of good mediators. And their techniques
may well be the key to resolving many of these cases before they take on a life of
their own.

So instead of, “is this a trespass, what’s the dominant tenement or is this
within the scope of use,” (which are relevant), I now spend more time asking, “what
do you want, and why is this a problem?” If other parties will do the same, we’ll all
come closer to finding and resolving the real issues of a case — which are frequently
an issue other than the road or boundary. This will more properly prepare a client
for settlement or mediation — even before litigation is filed. Property cases should
all be mediated before suit is filed. It won’t happen unless we propose it. And it
may not succeed if do not support and prepare for it.

The old style doesn’t work as well as it used to. I find it also helps the entire
process when clients understand the limitations of litigation. Courts are limited to
legal outcomes with limited predictability. Again, negotiated or mediated solutions
will more likely reach the real issue. If attorneys on all sides slightly shifted their
focus and that of their clients toward a goal or solution, rather than only discovery
and trial preparation, it is possible that more cases would settle earlier. (Better yet,
we should each be required to take classes in mediation — I was surprised by what 1
learned.)

I am quick to admit this style is not “zealous” nor does it appear to convey
strength or confidence in one’s position — necessary perhaps for litigation. If the
other party or counsel has a “take no prisoners” style, goals discussions is pretty
useless. You may well spend the same time, stress and client money and still end
up in trial, despite loftier styles.

But we need to change how cases are handled from the start. Too many cases
are never filed due to cost or dissatisfaction with our adversarial system. Instead,
someone sells and walks away, while the problem remains. Unlike business,
contract or damage claims, property cases are unique — when the litigation
concludes, the parties are still neighbors. I urge us to rethink our style. There is
little to lose. The courthouse will always be there.
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APPENDIX 1

CLIENT INTAKE CHECKLIST AND EVALUATION

NAME:

ADDRESS:

TELEPHONE:

SHORT DESCRIPTION:

+ POSITIVE 0-NEUTRAL -~ CAUTION --RED FLAG

Probable Outcome if Litigated (results and/or benefits to client)
Other parties: State, Forest Service, Large Lumbar Company, County
Collateral Issues (trespass, damages, gates, injunctions)

Facts and Law

Will you personally be able to help?

PRIOR COUNSEL?

Lawyer Client Relationship: Reason for termination or substitution
Inflamed Client

Radically Different Case Evaluation

Page 1



PARTIES

Multiple Plaintiffs

Multiple Defendants

Client Personality Type

Other Parties’ Personality Type

Witness Personality Type

TALLY
Positives
Neutrals
Cautions

Red Flags

F:\FILES\Office Forms\Client Intake Checklist & Evaluation.wpd
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File Name:

Fairmont 05
Seminar

L
Notes:

Client Name:
Address:

Telephone:
Fax:
e-mail:

Opposing Counsel

ltem #IND-15

BINDERTEK

Document Organization System
800-456-3453

© 1998 Bindertek

APPENDIX

2

Attorney and File Notes

Pre-attorney Correspondence

Prior Counsel Correspondence
(or by date)

New Correspondence

Pleadings

Scheduling Orders

Mediation / Settlement

Summary Judgment

Witness / Exhibit Lists

Easement Documents

Subdivision Documents

Maps / Photos / Survey

Chains of Title -- Able

Chains of Title -- Baker

Plaintiff Discovery
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File Name:

Fairmont 05
Seminar

Notes:

Item #IND-1630

BINDERTEK

Document Organization System
800-456-3453

© 1998 Bindertek

APPENDIX 4

Defendant Discovery

Title Report / Insurance
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APPENDIX 4

- Real Estate Research & Mapping Phone 408-363-4408
Bitterroot Research Gary Evans Fax 406363 4408

170 2™ Street Cell 408-369-1470
PO Box 1422 .
Hamilton, MT 59840

April 14, 2004

P
|
i
i

RE: Easements to Peltier Properties

Dear

In researching the chain of title for the Peltier properties being the S%SEY: of Section 20 and the
SWY.SWY. of Section 21, all in Township 10 North, Range 20 West, P.M.M., Ravalli County, Montana
the chain of title is as follows:

LEGAL DATE B/P DOC GRANTOR GRANTEE
S¥%SEY4 of SEC. 20 1-8-1998 | 224-655 | WD RUFFFATTO | PELTIER
SWY.SWV4 of SEC.21 LAND &
: ‘ CATTLE CO
; SAME 2-28-1977 | 142-423 | WD FERONATO | RUFFFATTO
: » LAND & CATTLE
b : CO
[ SAME 2-25-1972 | 130-137 | WD FERONATO | FERONATO
[ SAME 10-11-1950 | 102463 | DEED | BROWN | FERONATO
: SAME 10-11-1950 | 103-343 | DEED FERONATO | BROWN
l SAME 10-26-1949 | 101-157 | DEED | ESTATE OF | FERONATO
JOHNSON
SAME 10-6-1949 | 101-131 | ORDER | ESTATE OF
JOHNSON
SWY.SW Vi of SEC.21 9-25-1943 | 11-541 | BILL OF | JOHNSON WOJCIECHOWSKI
(MIS) SALE
' TIMBER
SY¥%:SEYi of SEC. 20 9-4-1943 11-535 | BILL OF | JOHNSON WOJCIECHOWSKI
_ (MIS) SALE
P TIMBER
} SY%SEY. of SEC. 20 1-23-1926 | 99403 | DEED | WHALEY JOHNSON
‘ SWY.SWY4 of SEC.21
SAME 1921 59-634 | BOND | WHALEY JOHNSON
SAME 10-17-1895 | 12-133 | PATENT | USA WHALEY

In reviewing Ravalli County plat books and deeds for adjacent properties, | located where Otto
Johnson (past owner of the Peltier property) also owned contiguous property to the North of the
SWY.SWY4 of Section 21 this property was 208 feet wide and a mile long and would connect with the
present day Sweeney Creek Loop Road. The chain of titie for Otto Johnson's ownership of this strip is
listed as follows.

LEGAL DATE B/P DOC GRANTOR GRANTEE
STRIP 208 FEET | 10-26-1949 [ 101-158 | DEED ESTATE OF | ALVSTAD
BY 5280 FEET JOHNSON
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Snyder Law Office, P.C.

P.O. Box 717, 8090 Highway 35
Bigfork, Montana 59911

(406) 837-4383

(406) 837-4385 facsimile
rsnyder(@rsnyderlaw.com

Randall A. Snyder obtained his BA with honors in Speech
Communication from UM - Missoula in 1977 and J.D. from UM law
school in 1980. He practices primarily in real estate, business, estate
planning and probate. He frequently teaches “access” issues to
lawyers, title examiners and real estate agents and teaches Sunday
School to teenagers. He writes private reports and opinions on access
for attorneys and has served as a professional witness on easement
issues. He serves on the State Bar CLE Institute and belongs to the
Montana and Northwest Bar Associations. Snyder skis, sails and lives
on five acres in Bigfork with his wife, teenage son, twin daughters and
numerous animals.
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REVIEW OF APPLICABLE MONTANA STATUTES AND LEGISLATIVE
HISTORY

ADVISING A CLIENT WITH RESPECT TO THE GIFT OR SALE OF A
CONSERVATION EASEMENT

TYPICAL THRESHOLD PROBLEMS IN PLANNING A PROPOSED
CONSERVATION EASEMENT GRANT

FORMATS FOR CONSERVATION EASEMENTS

RECENT LEGISLATION AND “HOT TOPICS”

GENERAL ADDITIONAL INFORMATION AND SOURCE REFERENCES

APPENDICES

MONTANA OPEN SPACE AND VOLUNTARY CONSERVATION EASEMENT
ACT (§ 76-6-101, M.C.A., ET SEQ.)

LISTING OF MONTANA BASED LAND TRUSTS AND CONTACT
INFORMATION

NATURE CONSERVANCY- CONSERVATION EASEMENT TEMPLATE

FIVE VALLEYS LAND TRUST DEED OF CONSERVATION EASEMENT
TEMPLATE

MONTANA LAND RELIANCE- SAMPLE DEED OF CONSERVATION
EASEMENT

U.S. FISH AND WILDLIFE SERVICE CONSERVATION EASEMENT FORMATS
COPY OF ARTICLE BY STEPHEN J. SMALL, ESQ., “UNDERSTANDING THE
IRC 2031(C) ESTATE TAX PROVISIONS”

ORDER FORM AND PUBLICATION LIST FROM LAND TRUST ALLIANCE
CONSERVATION LIBRARY

NOTE: The conservation easement formats which have been included in the Appendices have
been graciously provided by several conservation organizations. However, the formats which
have been offered are included with the express proviso that the formats are only to be used for
general, illustrative purposes. It should be emphasized that the final terms of each conservation
easement are subject to negotiation and should appropriately reflect protection requirements, the
nature and extent of reserved rights, etc., for each site specific project.



CONSERVATION FASEMENTS

I.

REVIEW OF APPLICARBRLE MONTANA STATUTES
AND LEGISLATIVE HISTORY

A. Legislative History —Montana Open-Space Land and Voluntary Conservation Easement
Act. (For the complete text of the Act, see Appendix A.)

i. 1974 Session
2. 1975 Session
B. Statutory Provisions.

1. Section 76-6-102. 103. Note the broad-based findings, policies and purposes.

2. Section 76-6-104. Definitions. Note in particular Subparagraph (2} which defines
“conservation easement”. In addition, note Subparagraph (4) which defines “public body”, and
Subparagraph (5) which defines “qualified private organization™.

Criteria must be present in order to be a “qualified private organization”.
(a) Competent to own interest in real property;

(b) Qualifies and holds a general tax exemption under the U.S. Internal Revenue
Code, Section 501(c); and

© Has organizational purposes designed to further the purposes of this
Chapter.

3. Section 76-6-107. Conversion or Diversion of Open-Space Land. Note that open-
space land may not be converted or diverted from open-space use unless the conversion or
diversion is necessary to the public interest, not in conflict with the program of comprehensive
planning for the area, and permitted by conditions imposed at the time of the creation of the
conservation easement. Note also the statutory requirements for substituted property if conversion
or diversion is permitted. Substituted property must be of at least equal fair market value, of as
nearly as feasible equivalent usefulness and location, and substitution must be accomplished within
one year from the conversion or diversion. Substituted property also becomes subject to the
original constraints on use.

4. Section 76-6-202. Duration of Conservation Easements. Permits perpetual

3



easements or easements for a minimum term of fifteen years.

5. Section 76-6-203, Types of Permissible Fasements. Note the broad-based
provisions. Note also the catch-all “other acts” provisions of Subparagraph (8.

6. Section 76-6-205. Assignability of Easements. Conservation easements are
assignable unless the instrument of conveyance or ownership expressly stipulates otherwise.
Assignees must be qualified under the terms of the applicable statutes to hold a conservation

sasement.

7. Section 76-6-205, Review of Local Planning Authoritv. All conservation easements

are subject to review by the appropriate Jocal planning authority prior to recording. Review is
made in the county within which the land Iies. The acquiring entity must present the conservation
easement for review. Local planning anthority has 90 days from receipt to review and comment,
and the proposed conveyance may not be recorded until comments have been received, the
planning authority has waived the right to comment in writing, or 90 days have elapsed,
whichever first occurs. Local planning comments are advisory in nature.

8. Section 76-6-207., Recording and Description of Easement. Note the need for an
adequate legal description or reference to recorded plat. Submit three copies of easement to
county clerk and recorder. One is recorded at $6.00 per page; one copy is maintained by clerk
and recorder in a separate conservation easement file (fee may vary, depending on county —should
check); and one copy is mailed to the Department of Revenue (no charge).

3. Section 76-6-208. Taxation of Property Subject to Conservation Fasements. Note
that the assessment of property subject to a conservation easement is determined on the basis of
the restrictive purposes for which the property is used. There are two major provisos: the
minimum assessed value may not be less than the actual assessed value in the calendar year 1973,
and the property may not be classified into a class affording a lesser assessed valuation “solely
by reason” of the easement. {Note that there has been no change from the base year 1973 to-date.)

The value of the interest held by the public body or qualified private organization is
exempt from taxation. Term easements will not be reassessed if the easement is renewed, executed
and properly filed not later than 15 days after the date of expiration.

i0. Section 76-6-209. Easements to Run With the Land. Conservation easements run
with the land, even if not so stipulated in the instrument of conveyance.

1i.  Section76-6-210. Enforcement. Conservation easements are enforced in injunction
or proceedings in equity, and the recipient may enter the land in a reasonable manner, at
reasonable times, tc assure compliance. Note that the statute eliminates in subsection (2)
historical legal prohibitions against conveyance of such an interest in real property.




12.  Section 76-6-105(2), “Construction”. Note that the law specifically provides that
the statute does not diminish powers granted by general or special law to acquire by purchase,
gift, eminent domain, or otherwise, and to use land for public purposes.

.

ADVISING A CLIENT WITH RESPECT TO
THE GIFT OR SALE OF A CONSERVATION EASEMENT

i. At the outset, you should make some assessment of the client’s motivation and
personal priorities in considering a gift or sale of a conservation easement. For purposes of
framing the discussion with your client, the following areas should be considered:

{a) Preservation of property m perpetuity.

(b} Comprehensive-systematic preservation of a series of properties.
{©) Limitation of real property taxes.

{d) Restriction on value for estate tax purposes.

(e} Income generation or income tax deductions- tax issues can become
complicated- work with outside counsel and advisors. For example:

1} Meeting the federal requirements for income tax deduction

Federal requirements include the following:

a) A qualified real property interest must be granted in
perpetuity. IRC §170(h)(Z)C).

b} The conservation easement must be given io a qualified
organization, including a governmental unit, a publicly supported charitable
organization under LR.C. § 501(c)(3), or an organization controlled by one
of the above. IRC §170(h)(3) and IRC §170(b)YI){AXV) or (vi).

c) The grantee must have the commitment and resources o
enforce the easement’s restrictions. Treas. Reg. § 1.170A-14(c)(1). The IRS
iooks to the donee as an organization and its history of legitimately protecting
conservation values in the past. Thus the conservation easement should
indicate that both the donor and the donee have bona fide interests in
protecting natural values. See McLennan v. United States, 24 CL Ct. 102,
106-07 (1991); Sugarman, “Legal Challenges to Conservation Easements: the
French and Pickering Creeks Conservation Trust Experience,” The Back
Forty, Jan./Feb. 1992, pp. 9-10; Knight & Dana, “Coordinated Conservation
Fasement Donations: Problems and a Proposed Solution (Part 1),” The Back
Forty, March/April 1993, pp.1-6.




d) The conservation easement must be transferable only to other
qualified organizations, which include gualified government bodies and
private organizations. Treas.Reg § 1.170A-14(c)(2). Montana law has a
similar requirement at MCA § 76-6-205.

e} The gift of a conservation easement must be given for
conservation purposes defined as accomplishing at least one of the following:

£y Preserve land areas for outdoor recreation by the general public;

(ii)  Preserve land areas for the education of the general public;

(ifi}  Protect a relatively natural habitat of fish, wildlife, or plants or similar
ecosystem;

(iv)  Preserve open space, including farmland or forest land, for the scenic
enjoyment of the general public, and which will yield a significant public benefit;
(v) Preserve a historically important land area; OR

{vi)  Preserve a certified historic structure.

D The donation of a conservation casement must be exclusively
for conservation purposes. This exclusivity is demonstrated if the
conservation easement:

(1) Protects the land in perpetuity;
(ii)  Does not permit surface mining; However, if the ownership of the surface
and mineral estates has been and remains separated, there may still be a charitable
donation where the probability of surface mining occurring on the property is so
remote as to be negligible; AND
(iiiy  Subordinates all existing mortgages (Treas. Reg.§ 1.170A-14(g)(2).

LR.C. § 170(h)(5} and Treas. Reg.§ 1.170A-14(g).

ii) Valuation methodology

iii) What is the deduction worth?

a) 30% of donor’s adjusted gross income
b) May be subject to alternative minimum tax
c) Five year carry-forward.
2. The aforementioned assessment should be made with an awareness, which should

be communicated to the client in appropriate situations, that the client may achieve legitimate
objectives by use of other alternatives.

3. it is important to consider how your client’s motivation and priorities match with
other practical considerations, and though the following checklist is not intended to be inclusive,
it will provide a frame of reference for discussion with your client.

(a} Age and family status.

() Current and projected estate valuation —is there any legitimate long-range
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planning objective to be accomplished through the gift or sale of a conservation easement?

© What is the relationship of the asset proposed to be made subject to a
conservation easement to estate assets as a whole?

{d) Income ~- can zharitable contribution be effectively utilized to the extent
and within the time permitted by law? (Consideration of deferred gifting program.) In the case
of sale or partial sale of a conservation easement, what will be the effect in terms of taxable

income?

(e} Appraisal —extinguish the myth regarding conservation easement vajuation
(out with the before and after test —in with the market valuation). Review cost and difficulty of
obtaining expert assistance.

(£ Familiarity with the property and reserved rights (perpetual restrictions—
difficulty of amendment).

{g) Potential zoning regulations, legislation, etc., which will affect land use.
(Taking of interest in land by govermmental action without compensation versus gift or sale of a
conservation easement with compensatory benefits. )

() The relationship of the client’s property to adjacent or adjoining property.

1) Problems of restriction on use resulting in substantial benefit to
adjacent Jandowners.

ity The need for comprehensive systematic preservation to maintain the
integrity of important game habitat, water quality, etc.

jiiy  Partial donations- offsetting gain on other donor unrestricted
property.

() Utilization of an escrow agreement for purposes of assuring adjacent or
adjoining landowner participation. See Knight and Dana article “Coordinated Conservation
Easement Donations: Problems and a Proposed Solution” (I1, page 5-6, supra).

4. Form of entity. Are you dealing with a corporation or form of entity subject io
restrictions on amount of income deduction; severable ownership interesis which require
participation by other individuals, etc. Should the entity which owns the property to be subject
to a conservation easement be reorganized prior to consideration of a gift or sale of a conservation

casement.
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.

TYPICAL THRESHOLD PROBLEMS IN PLANNING
A PROPOSED CONSERVATION EASEMENT GRANT

A Condition of Title.

1. The importance of accouniing for all parties having an ownership or security
interest in the subject property.

2. Examination of underlying contracts, previous deeds, mortgages, etc., to defermine
if there are existing prohibitions against gifts, conveyances, or other title matters which would
affect the ability to convey or the value of the interest conveyed.

3. The importance of reserving the right to convey a conservation easement, and to
plan for the conveyance prior to execution of a purchase and sale agreement (you may want to
reqguire consent of the contract seller and underlying contract purchasers and seliers as a condition
of purchase).

4, The presence of restrictive covenants, zoning regulations and other restrictions,
such as county comprehensive plans, sanitary restrictions, etc., which impair Iand use and restrict
the value of a gift or sale. :

3. Is the property proposed for conveyance of a conservation easement the quid pro
quo for subdivision concessions, etc., thereby defeating the “donation”. (¥You may want to make
an independent examination of cornmissioners’ minutes, etc., if you are dealing with a remainder
parcel in a subdivision or proposed subdivision.)

6. Access —does access afford or permit the development potential which can be
restricted in a gift or sale of a conservation easement (beware of prescriptive easements with
limited duration and burden).

7. Mineral estate —W ith recent law changes, all mineral reservations involve “the
remoteness test” (e.g., is the possibility of surface mining so remote as to be negligible). It is
imperative that a title report regarding the mineral estale be obtained and any reservations of
minerals or outstanding interest in the mineral estate be examined in detail.

a) Reservation of gravel, sand and comparable materials
b} Great Northern Nekoosa Corporation and subsidiaries v. United States, 38 Fed.
C.1. 645, 659 (United States Court of Federal Claims, 1997).

g. Do the underlying contracts prohibit the grant of easements or in the case of
mortgages, cause the acceleration by conveyance without consent of the mortgage lender.
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(Example —should there be concern for waste prohibition provisions?) Note changes in relevant
law which now require consent and subordination by a mortgagee for a viable gift.

9. Are there other outstanding interests which need to be accommodated or which will
affect the value or enforceability of the conservation easement (examples —long-term farmn lease
or grazing lease vs. agricultural resiriction; prescriptive or record easements providing third
parties access or other use rights).

10.  Does the property pose a potential problem from an environmental standpoint.
(Note holding a real property interest in a conservation easement does not subject the donee to
CERCLA Hability as the owner of the property. See Long Beach Unified School District v.
Dorothy B. Godwin California Living Trust, 32 Fed.3d 1364 (9" Cir. 1994). However, the
holder of an easement may be considered an “operator” subject to liability under CERCLA where
the easement holder has the ability and/or authority to control operational decisions of another

who is the facility manager— highly untikely.)

11.  Tnsuring title to the conservation easement (issues of valuation and co-insurance
problems).
B. Selecting the qualified recipient —public body or qualified private organization. See

Appendix B for a listing of Montana based land trusts.

1. Assessment of monitoring and management capability.

2. Longevity —are you facing potential or probable assignment to another qualified
entity?

3. Must have willing recipient who will work with your client to achieve mutual goals.
C. Timing of the conveyance.

1. Allow sufficient time to negotiate the terms and conditions of the conveyance, to

complete baseline data study, and to have the conveyance executed and delivered to recipient if
conveyance in a particular year is of importance.

2. Preparation of baseline documentation and acknowiedgment that it accurately
refiects the condition of the property at the time of the transfer (query — does this mean thathe
baseline documematmﬂ report must be completed at the time of the gift?) AJe L budt nead

4 ég:wisf";%ﬁé}fi A0 tadifitin at Fhar g .

3. Recommend that review process be completed and recording authorized and

accomplished by the end of year if conveyance in a particular year is of importance.

4. Allow sufficient time for the appraisal process to be completed



a. Need to select a truly qualified

b. Use of the appraiser for assistance in planning.
c. Penalties associated with improper appraisal.
D. Incorporating the consent to easement m a contract for deed or other purchase and sale
agreement.
1. Sample, general clause: “Conservation Easement —The parties hereto acknowledge

and recognize that the real property which is the subject of this agreement is currently in
agricultural and livestock ranching use, and that the buyers may desire to preserve the natural
value and character of said property for such use, and to prevent the use and development of said
property for any purpose or manner inconsistent therewith. In this regard, seller is aware, and
agrees, that buyers, pursuant to the provisions of the Open Space and Voluntary Conservation
Easement Act of the Montana Code Annotated, 1978, as amended, may grant to a public body
and/or qualified private organization, a conservation easement or a series of conservation
easements, over the whole or a portion of the real property which is the subject of this agreement,
and that the buyers shall have the exclusive right to select the property to be subject io the terms
and conditions of such conservation easement or conservaiion easements, and to determine the
date or dates upon which a grant or grants of conservation easement may be made. Buyers agree
that any such conservation easement shail be substantially in accord with the purposes, terms,
limits and resirictions as set forth in the form of conservation easement to be attached to this
agreement af closing, and incorporated herein by reference. Provided, however, that seller
acknowledges and agrees that the purposes, terms, limits and restrictions set forth in the form of
conservation easement {0 be attached to this agreement at closing, may be modified by buyers so
Tong as the modification does not have a material effect on the conduct of the general agricultural
and ranching uses of the property which is the subject of this agreement.”

2. Modifying the sample clause to accommodate the seller.

(a) Restricting the gift of conservation easement based on reduction in value
— percentage limitation, unpaid balance limitation, etc.

(b)  Requiring advance approval of modification of limitations and restrictions
set forth in the sample document.

3. Modification of the defanlt clause —sample clause: “In the event the buyers have,
at the time of default hereunder, made a grant or grants of conservation easement pursuant to
paragraph _ of this agreement, seller acknowledges that said conservation easement or

easements, and the purposes, terms, limits and restrictions therein contained, shall remain in full
force, and shall in no way be modified, removed or extinguished or otherwise affected by the
exercise of seller’s remedies upon default hereunder.”

4, Attachment of a proposed form of conservation easement — the pros and cons.
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5. Execution of a consensual agreement in recordable form.
6. Problems of amendment.
a. Concerns regarding privaie inurement.
b. Other restrictions on development of improvements, etc.
Iv.
EQ‘ORMATS FOR CONSERVATION EASEMENTS
A General Format for a Montana Conservation Easement (see Nature Conservancy general

conservation easement template, Appendix C attached}.

I.

Identification of parties — make sure you have alparties properly identified so as

to insure a complete chain of title.

2.

{(a) Advisability of obtaining an ownership title report/mineral report,
(b} Ascertain that you are dealing with a qualified donee or grantee,

i) Request 561{(c) ruling, and confirmation that 501{c) status is still in
effect.

i1) Request certificate of good standing be furnished.
iii} Public entity.

Whereas clause -sets the tone of the easement, and geperally includes a statement

of the qualification of the recipient, the qualification of the property, and the conservation purpose
for which the conservation easement is taken.

3.

General terms and conditions.

a. Statement of general purpose.
b. Reference to easement documentation report
c. General rights of charitable recipient.

Consistent uses and praciices.
Inconsistent uses and practices.
Consent requirements (prior notice and approval).

Remedies for breach and restoration, and general enforcement provision.
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8. General provisions.

a. Indemmity.

b. Responsibility for taxes and costs.

C. Restrictions on access.
1. Consideration of handling public access by other than 2

conservation easement — term management agreements.

d. Assignment rights and restrictions.

e. Provisions for proceeds application in the event of condemnation or
extinguishment—accommodatingthe extinguishment of the restrictions.
{Note: benefit of corroborating values in separate agreement.)

f. Amendment.

g. Interpretation.

h. Benefit and binding effect, severability, and entirety of agreement.

i, Signature and notarial acknowledgment. '

9. Baseline data.

(2} Importance of baseline data from the standpoint of grantor and grantee
(b) Baseline data requirements imposed by private qualified organizations.

B. Other examples — Private vs. Government.

1. Montana Land Reliance and Five Valleys Land Trust conservation easement
formats(Appendices E and D).

2. U.S. Fish and Wildlife conservation easement format {Appendix F)

3. Appropriateness of detailed vs. generalized document.

(a) Enforcement and monitoring considerations.

(b)  Need for clarification and particular considerations unique to the property
and of particular importance to the landowner.

4, Exhibits to a deed of conservation easement.

(a) Overlay for use zones —other mapping details which don’t fit well with
standard property descriptions.

{b} Baseline data — advantages of recording vs. non-recording.

5. iIse of multi-tiered zone sasements.



V.

RECENT LEGISLATION AND HOT TOPICS

i Taxpayer Relief Act of 1997 includes a modified version of the American Farm and
Ranch Protection Act.
A. The new provisions are intended to offer an additional benefit for estate tax
purposes.
B. Provisions are effective for decedents dying after December 21, 1997

Provides an opportunity for post-mortem easement donation.

1. Potential for estate tax exclusion for qualified property and estate {ax
charitable deduction for qualified conservation easement donated after death.
2. Dearth of regulations and guidance— example: what is meant by
prohibition of “de minimus commercial recreational activities”.

For a good summary article regarding the topic, see Stephen J. Small article “Understanding
the IRC 2031(c) Estate Tax Provisions™.

2. Changes in evaluation of the mineral estate with the common “remoteness test”
applying.
3. Potential modification of laws and regulations relating to conservation sasements.
A. Federal level.
B. Montana legislative challenges.
VL

GENERAL ADDITIONAL INFORMATION AND SOURCE REFERENCES

i. There are several excellent references which should be consuited for further detail
regarding conservation easements. Those which I recommend are as follows:

{a) Conservation Easement Handbook by Janet Diehl and Thomas 8. Barrett,
published by the Land Trust Alliance, 1319 F Street NW, Suite 501, Washington, D.C. 20004~
1106 (see order form attached).

(b} The New Revised Model Conservation Easement and Historic Preservation
FEasement, 1999 (see order form).

{c) Appraising Easements —Guidelines for Valuation of Land Conservation and
Historic Preservation Easements, the Land Trust Alliance (see order form}.

i3



(d} The Federal Tax Law of Conservation Easements (with supplements) by
Stephen I. Small, published by the Land Trust Alliance (see order form).

(e} The Journal of the Land Trust Alliance “Exchange”, published quarterly
by the Land Trust Alliance and distributed to its members and subscribers (see order form).

t3] The Back Forty (The Newsletter of Land Conservation Law), published by
Hastings College of Law, 200 McAllister Street, San Francisco, CA 94108 {telephone 415-565-
4857, fax 415-565-4818).
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76-6-101. Short title, Page 1 of 1
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76-6-101. Short title. This chapter may be cited as the "Open-Space Land and Voluntary
Conservation Easement Act”.

History: En. Sec. 1, Ch. 337, L. 1969; amd. Sec. 1, Ch. 489, L. 1975;R.C.M. 1947, 62-601.

76-6-102. Intent, findings, and pelicy. (1) The legislature, mindful of its constitutional obligations
under Article II, section 3, and Article IX of the Montana constitution, has enacted the Open-Space Land
and Voluntary Conservation Easement Act. It is the Jegislature's inlent that the requirements of this
chapter provide adequate remedies for the protection of the environmental life support system from
degradation and provide adequate remedies to prevent unreasonable depletion and degradation of natural
TESOUrces. '

(2) The legislature finds that:

{(a) the rapid growth and spread of urban development are creating critical problems of service and
finance for the state and local governments;

{b) the present and future rapid population growth in urban areas is creating severe problems of urban
and suburban living;

{c) this population spread and its attendant development are disrupting and altering ihe remaining
natural areas, biotic communities, and geological and geographical formations and thereby providing the
potential for the destruction of scientific, educational, aesthetic, and ecological values;

(d) the present and future rapid population spread throughout the state of Montana into its open
spaces is creating serious problems of lack of open space and overcrowding of the land;

{e) to lessen congestion and to preserve natural, ecological, geographical, and geological elements,
the provision and preservation of open-space lands are necessary to secure park, recreational, historic,
and scenic areas and to conserve the land, its biotic communities, its natural resources, and its geclogical
and geographical elements in their natural state;

(£) the acquisition or designation of interests and rights in real property by certain qualifying private
organizations and by public bodies to provide or preserve open-space land is essential to the solution of
these problems, the accomplishment of these purposes, and the health and welfare of the citizens of the
state;

(g) the exercise of authority to acquire or designate interests and rights in real property to provide or
preserve open-space Jand and the expenditure of public funds for these purposes would be for a public
purpose; and

(h) the statutory provision enabling certain qualifying private organizations to acquire interests and
rights in real property to provide or preserve open-space land is in the public interest.

History: En. Sec. 2, Ch. 337, L. 196%; amd. Sec. 2, Ch. 489, L. 1975; R.C.M. 1947, 62-602(part}; amd. Sec. 25, Ch. 381,
L. 2003.
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76-6-103. Purposes. In accordance with the findings in 76-6-102, the legislature states that the
wposes of this chapter are to:

(1} authorize and enable public bodies and certain qualifying private organizations voluniarily to
ovide for the preservation of native plants or animals, biotic coamunities, or geological or

ographical formations of scientific, aesthetic, or educational interest;

(2) provide for the preservation of other significant open-space land anywhere in the state either in
rpetuity or for a term of years; and

(3) encourage private participation in such a program by establishing the policy to be utilized in
termining the property tax to be levied upon the real property which is subject to the provisions of this
apter,

History: En. Sec. 2, Ch. 337, L. 1969; amd. Sec. 2, Ch. 489, L. 1975; R.C. M. 1947, 62-602(part).

76-6-104. Definitions. The following terms whenever used or referred to in this chapter shall have
e following meanings unless a different meaning is clearly indicated by the context:

(1) "Comprehensive planning" means planning for development and shall include:

(a) preparation of general physical plans with respect to the pattern and intensity of land use and the
ovision of public facilities, including transportation facilities, together with long-range fiscal plans for
ch development as a guide for long-range development;

(b) programming and financing plans for capital improvements;

(c) coordination of all related plans and planned activities at both the intragovernmental and
tergovernmental levels; and

(d) preparation of regulatory and administrative measures in support of the foregoing.

(2) "Conservation easement” means an easement or restriction, running with the land and assignable,
hereby an owner of land voluntarily relinquishes to the holder of such easement or restriction any or
| rights to construct improvements upon the land or to substantially alter the natural character of the
nd or to permit the construction of improvements upon the land or the substantial alteration of the
tural character of the land, except as this right is expressly reserved in the instruments evidencing the
sement or restriction.

(3) "Open-space land" means any land which is provided or preserved for:

(a) park or recreational purposes;

(b) conservation of land or other natural resources;

() historic or scenic purposes; of

(d) assisting in the shaping of the character, direction, and timing of community development.

(4) "Public body" means the state, counties, cities, towns, and other municipalities.

(5) "Qualified private organization” means a private organization:

{(a) competent to own interests in real property;

(b) which qualifies and holds a general tax exemption under the federal Internal Revenue Code,
ction 501(c); and

(c) whose organizational purposes are designed to further the purposes of this chapter.

{6) "Urban area” means any area which is urban in character, including surrounding areas which form
y economic and socially related region, taking into consideration such factors as present and future
spulation trends and patterns of urban growth, location of transportation facilities and systems, and
stribution of industrial, commercial, residential, governmental, institutional, and other activities.

History: En. Sec. 3, Ch. 337, L. 1969; amd. Sec. 3, Ch. 489, L. 1975; R.C.M. 1947, 62-603(part}.

76-6-105. Construction of chapter. (1) To the extent that the provisions of this chapter are
\consistent with the provisions of any other law, the provisions of this chapter are controlling. The
owers conferred by this chapter are in addition and supplemental to the powers conferred by any other
W

{2) This chapter may not be construed to imply that any easement, covenant, condition, or restriction
\at does not have the benefit of this chapter is not enforceable based on any provisions of this chapter.
his chapter does not diminish the powers granted by any general or special law to acquire by purchase,
ift, eminent domain pursuant to Title 70, chapter 30, or otherwise and to use Iand for public purposes.

History: (1)En. Sec. 9, Ch. 337, L. 1969; Sec. 62-609, R.C.M. 1947; (2)Bn. 62-618 by Sec. 14, Ch. 489, L. 1975; Sec.
1618, R.C.M. 1047; R.C.M, 1947, 62-609(part), 62-618; amd. Sec. 279, Ch. 42, L. 1997; amd. Sec. 94, Ch, 125, 1. 2001.



76-6-106. Acquisition and designation of real property by public bedy. To carry out the purposes
of this chapter, any public body may:

{1} acquire by purchase, gift, devise, bequest, or grant title to or any interests or rights in real
property, including land and water, that will provide a means for the preservation or provision of
significant open-space land or the preservation of native plants or animals, biotic communities, ot
geological or geographical formations of scientific, aesthetic, or educational interest, or both;

(2) designate any real property, including land and water, in which it has an interest to be retained
and used for the preservation and provision of significant open-space land or the preservation of native
plants or animals, biotic communities, or geological or geographical formations of scientific, aesthetic,
or educational interests, or both.

History: En. Sec. 4, Ch. 337, L. 1969; amd. Sec. 4, Ch. 489, L. 1975; RC.M. 1947, 62-604{part).

76-6-167, Conversion or diversion of open-space Iand. (1} No open-space land, the title to or
interest or right in which has been acquired under this chapter, shall be converted or diverted from open-
space land use unless the conversion or diversion is:

{a) necessary to the public interest;

(b) not in conflict with the program of comprehensive planning for the area; and

{c) permitted by the conditions imposed at the time of the creation of the conservation easement.

(2) Other real property of at least equal fair market value and of as nearly as feasible equivalent
usefulness and location for use as open-space land shall be substituted within a reasonable period not
exceeding 1 year for any real property converted or diverted from open-space land use. Property
substituted is subject to the provisions of this chapter.

History: En. Sec. 5, Ch. 337; L. 1969; amd. Sec. 5, Ch. 489, L. 1975; R.C.M. 1947, 62-605(1).

76-6-108. Conveyance or lease of open-space lands. A graniee may convey or lease any real
property it has acquired or which has been designated for the purposes of this chapter. The conveyance
or lease shall be subject to contractual arrangements that will preserve the property as open-space land
and which are consistent with the express terms and conditions of the grant unless the property is to be
converted or diverted from open-space land use in accordance with the provisions of 76-6-107.

History: Bn. Sec. 5, Ch. 337, L. 1969; amd. Sec. 5, Ch. 489, L. 1975; R.C.M. 1947, 62-605(2).
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16-6-109. Powers of public bodies - county real property acquisition procedure maintained. (1)
, public body has the power to carry out the purposes and provisions of this chapter, including the
sllowing powers in addition to others granted by this chapter:

{8) to borrow funds and make expenditures necessary to carry out the purposes of this chapter;

{b) to advance or accept advances of public funds; _

(c) to apply for and accept and use grants and any other assistance from the federal government and
ny other public or private sources, to give security as may be required, to enter into and carry out
sntracts or agreements in connection with the assistance, and to include in any contract for assistance
om the federal government conditions imposed pursuant to federal laws as the public body may
snsider reasonable and appropriate and that are not inconsistent with the purposes of this chapter;

(d) to make and execute contracts and other instruments necessary or convenient to the exercise of its
owers under this chapter;

(e) in connection with the real property acquired or desigpated for the purposes of this chapter, to
rovide or to arrange or contract for the provision, construction, maintenance, operation, Or repair by
ny person ot agency, public or private, of services, privileges, works, streets, roads, public utilities, or
ther facilities or structures that may be necessary to the provision, preservation, maintenance, and
Janagement of the property as open-space land;

(f) to insure or provide for the insurance of any real or personal property or operations of the public
ody against any risks or hazards, including the power to pay premiums on the insurance;

(g) to demolish or dispose of any structures or facilities that may be defrimental to or inconsistent
7ith the use of real property as open-space land; and

(h) to exercise any of its functions and powers under this chapter jointly or cooperatively with public
odies of one or more states, if they are authorized by state law, and with one or more public bodies of
1is state and to enter into agreements for joint or cooperative action.

{2) For the purposes of this chapter, the state, a city, town, or other municipality, or a county may:

(a) appropriate funds;

{b) subject to 15-10-420, levy taxes and assessments according to existing codes and statutes;

(c) issue and sell its general obligation bonds in the manner and within the limitations prescribed by
1¢ applicable laws of the state, subject to subsection (3); and

(d) exercise its powers under this chapter through a board or commission or through the office or
fficers that its governing body by resclution determines or as the governor determines in the case of the
tate.

(3) Property taxes levied to pay the principal and interest on general obligation bonds issued by a
ity, town, other municipality, or county pursuant to this chapter may not be levied against the following
TOperty:

{2) agricultural land eligible for valuation, assessment, and taxation as agricultural land under 15-7-
02

{b) forest land as defined in 15-44-102;

(¢c) all agricultural improvements on agricultural land referred to in subsection (3)(a);

(d) all noncommercial improvements on forest land referred to in subsection (3)(b); and

(e) agricultural implements and equipment described in 15-6-138(1)a).

(4) This chapter does not supersede the provisions of 7-8-2202.

History: Ba. Sec. 6, Ch. 337, L. 1969; RC.M. 1947, 62-606; amd. Sec. 145, Ch. 584, L. 1999; amd. Sec. 1, Ch. 463, L.

1001; amd. Sec. 194, Ch. 574, L. 2001; amd. Sec. 123, Ch. 114, L. 2003; amd. Sec. 2, Ch. 430, L. 2005.

76-6-110. Authorization and funding for planning commission. {1) The state, counties, cities,
owns, or other municipalities in an urban area, acting jointly or in cooperation, are authorized to
serform comprehensive planning for the urban area and to establish and maintain a planning

-ornmission for this purpose and related planning activities.
(2) Funds may be appropriated and made available for the comprehensive planning. Financial o1

sther assistance from the federal government and any other public or private sources may be accepied
and utilized for the planning.

Histery: En. Sac. 7, Ch, 237, L. 1960; R.CM. 1947, 62-607.
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76-6-201. Conservation easements in general. (1) Where a public body acquires under this chapter
an interest in land less than fee, this acquisition shall be by conservation easement.
(2) A conservation casement may be applied to urban or nonurban land.

History: Bn. Secs. 3,4, Ch. 337, L. 1969; amd. Secs. 3, 4, Ch. 489, L. 1975; R.C.M. 1947, 62-603(part}, 62-604{part).

76-6-202. Duration of conservation easements. Conservation easements may be granted either in
perpetuity or for a term of years. If granted for a term of years, that term may not be less than 15 years.
An easement granted for a term of years may be renewed for a term of 15 or more years upon the
execution of a new granting instrument by the parties.

History: En. Sec. 3, Ch. 337, L. 196%; amd. Sec. 3, Ch. 489, L. 1975; R.CM. 1947, 62-603(part).

76-6-203. Types of permissible easements, Easements or restrictions under this chapter may
prohibit or limit any or all of the following:

(1) structures--construction or placing of buildings, camping trailers, housetrailers, mobile homes,
roads, signs, billboards or other advertising, utilities, or other structures on or above the ground;

(2) landfill--dumping or placing of soil or other substance or material as landfill or dumping or
placing of trash, waste, or unsightly or offensive materials;

(3) vegetation—removal or destruction of trees, shrubs, or other vegetation;

(4) loam, gravel, etc.--excavation, dredging, or removal of loam, peat, gravel, soil, rock, or other
material substance; _ .

(5) surface use--surface use except for such purposes permitting the land or water area to Temain
predominantly in its existing condition;

(6) acts detrimental to conservation—activities detrimental to drainage, flood control, water
conservation, erosion control, soil conservation, or fish and wildlife habitat and preservation;

(7) subdivision of land--subdivision of land as defined in 76-3-103, 76-3-104, and 76-3-202;

(8) other acts—other acts or uses detrimental 1o such retention of land or water areas in their existing

conditions.

History: En. 62-610 by Sec. 7, Ch. 489, L. 1975; R.C.M. 1947, 62-610; amd. Sec. 16, Ch. 266, L. 1979,

76-6-204. Acquisition of conservation easements by qualified private organizations. Any
qualified private organization may acquire by a conservation easement, by purchase, or by gift, devise,
bequest, or grant title to any interest or interests in rights in real property, including land and water, that
will provide a means for the preservation or provision of permanent significant open-space land and/or
the preservation of pative plants or animals, biotic communities, or geological or geographical
formations of scientific, acsthetic, or educational interest.

History: En. 62-611 by Sec. 8, Ch. 489, L. 1975; R.C.M. 1947, 62-611.



76-6-205. Assignability of easements. For the purposes of this chapter, all conservaiion easements
all be assignable unless the instrament of conveyance ot ownership expressly stipulates otherwise. No
nservation easement shall be unenforceable on account of the benefit being assignable or being
signed to any other government body or private organization unless such assignment has violated the
press terms of the instrument of conveyance or ownership. The assignees must be qualified under the

rms of this chapter to hold a conservation easement.
History: En. 62-613 by Sec. 10, Ch. 489, 1. 1975; R.C.M. 1947, 62-613.

76-6-206. Review by local planning autherity. In order to minimize conflict with local
ymprehensive planning, all conservation easements shall be subject to review prior to recording by the
spropriate local planning authority for the county within which the land lies. It shall be the
sponsibility of the entity acquiring the conservation easernent to present the proposed conveyance of
© conservation easement to the appropriate local planning authonty. The local planning authority shall
ave 90 days from receipt of the proposed conveyance within which to review and to comment upon the
dationship of the proposed conveyance {0 comprehensive planning for the area. Such comments will
ot be binding on the proposed grantor or grantee but shall be merely advisory in nature. The proposed
snveyance may be recorded after comments have been received from the local planning authority or
e local planning authority has indicated in writing it will have no comments or 90 days have elapsed,

Hichever ocours first.

History: En. 62-614 by Sec. 11, Ch. 485, L. 1575; RC.M. 1947, 62-614.

76-6-207. Recording and description of easement. (1) All conservation easements shall be duly
ecorded in the county where the land Hes so as to effect their titles in the manner of other conveyances
f interest in land and shall describe the land subject to said conservation easement by adequate legal
lescription or by reference to a recorded plat showing its boundaries.

(2) The county clerk and recorder shall upon recording cause a copy of the conservation easement to
e placed in a separate file within the office of the county clerk and recorder and shall cause a copy of
he conservation easement to be mailed to the department of revenue.

History: En. 62-615 by Sec. 12, Ch. 489, L. 1975; R.C.M. 1947, 62-613.

76-6-208. Taxation of property subject to conservation easement. (1) Assessments made for
axation on property subject to a conservation easement either in perpetuity or for a term of years, where
1 public body or a qualifying private organization holds the conservation easement, shall be determined
sn the basis of the restricted purposes for which the property may be used. The minimum assessed value
for land subject to an easement conveyed under this chapter may not be less than the actual assessed
salue of such land in calendar year 1973. Any land subject to such easement may not be classified into a
-lass affording a lesser assessed valuation solely by reason of the creation of the easement. The value of
‘he interest heid by a public body or qualifying private organization shall be exempt from property
taxation.

(2) Expiration of an easement granted for a ferm of years shall not result in a reassessment of the land
for property tax purposes if the easement is renewed and the granting instrument reflecting the rengwed
easement is executed and property filed not later than 15 days after the date of expiration.

History: En, Sec. 8, Ch. 337, L. 1965; amd. Sec. 6, Ch. 489, L. 1975; R.C.M. 1947, 62-608.

6-6-209, Easements to ran with the land. The provisions of 70-17-202 and 70-17-203(1) and (2)
notwithstanding, for the purposes of this chapter, all conservation easements, whether held by public
bodies or qualifying private organizations, shall be considered to run with the land, whether or not such
fact is stipulated in the instrument of conveyance of ownership.

History: Fn. 62-612 by Sec. 9, Ch. 489, 1. 1975 R.CM. 1947, 62-612(part).



76-6-210. Enforcement. (1} Conservation easements may be enforced by injunction or proceedings
in equity. Representatives of the grantee of the conservation easement shall be entitied to enter the land
in & reasonable manner and at reasonable times to assure compliance.

(2) No conservation easement shall be unenforceable on account of lack of privity of estate or
contract or lack of benefit to particular Jand or on account of such conservation easement not being an
appurtenant easement or because such easement is an easement in gross.

History: En. 62-612, 62-616 by Secs. 9, 13, Ch. 489, L. 1975; R.C.M. 1947, 62-612(part), 62-616.

76-6-211. Who may enforce easement. (1) The owner of any estate in a dominant tenement or the
occupant of such tenement may maintain an action for the enforcement of an easement attached thereto,
{2) Public bodies holding conservation casements shall enforce the provisions of these easements.

History: (1)En. Sec. 1258, Civ. C. 1895; re-en. Sec. 4515, Rev. C. 1907; re-en. Sec. 6757, R.C.M. 1921: Cal. Civ. C.
Sec. 809; Field Civ. C. Sec. 253; re-en. Sec. 6757, R.C.M. 1935; Sec. 67-609, R.C.M. 1947; redes. 62-617 by Sec, 15, Ch.
489, L. 1975; Sec. 62-617, RC.M. 1947; (2)En. Sec. 4, Ch. 337, L. 1969; amd. Sec. 4, Ch. 489, L. 1975; Sec. 62-604,
R.CM. 1947, R.C M., 1947, 62-604(part), 62-617.
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Contact information for Montana Land Truosis

Andy Baur
Prickly Pear Land Trust
P.O. Box 892
Helena, MT 59624
P ~ (406} 442-0490
F ~ (406) 442-1750
andy(@pricklypearit.net

Suzanne Sawyer
Clark Fork-Pend’ Oreille Conservancy
307 N 2" St #12
Sandpoint, ID 83864
P ~{208)263-9471
cfpoconserancy(@sandpoint.net

Debbie Deagan
Gallatin Valley LT
Box 7021
Bozeman, MT 59771-7021
P ~ (406) 587-8404
F ~ (406) 582-1136
debbie@evit.org

Alex Diekmarn
Project Manager
The Trust for Public Land
Emerson Cultural Center
111 South Grand Ave, Suite 202 A
Bozeman, MT 59715
P~ (406) 585-8692
F ~ (406) 585-8864
Alex.Diekmann@tpl.org

Robert Rasmussen
Trust for Public Land
432 N. Last Chance Gulch
P.O. Box 200
Helena, MT 59624
P ~(406) 443-4017
F ~ (406) 443-3831

January 12, 2005

Fred Fox
Flathead Land Trust
Box 1913
Kalispell, MT 59903
P~ {406) 752-8253
F~ {4063 257-3523

Rock Ringling
Montana Land Reliance
' Box 355
Helena, MT 59624
(4063 443-7027

bil@mtlandreliance.com

Wendy Ninteman
Five Valleys Land Trust
211 North Higgins Avenue, Suite 4A
P.O. Box 8953
Missoula, MT 59807
(406) 545-0755
fvit@montana.com

Kristine Komar
Bitter Root Land Trust
120 South Fifth Street, Suite 202
Hamilton, MT 59840-9919
{406) 375-0956 (O)
(406) 360-7019 cell
kristine komar({@att.net

PR

Mid Yellowstone Land Trust
1 South Broadway, #202
Billings, MT 59101
{0) 255-7150
(h} 690-5451

zates Watson
The Conservation Fund
125 Bank St., Suite 612
Missoula, MT 55802
Phone: (406) 541-8555
Fax: (406-541-8556
pwatson(@conservationfund.org




Jamie Williams
The Nature Conservancy
32 South Ewing, Suite 215
Helena, MT 59601
{406) 443-0303
(406) 443-8311
jwilliams(@tnc.org

Keith Lenard
Rocky Mountain Elk Foundation
2291 W. Broadway
Missoula, MT 59808
(406) 523-4561
klenard@rmef.org

Janet Sprouil
Save Open Space
PNB 411
1601 E. Broadway, Suite 2
Missoula, MT 59802
(406) 545-6083
ssprouli@montana.com
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JRDING REQUESTED BY AND
N RECORDED RETURN TO:
iature Conservancy

arn Resource Gffice

Broadway, Suite 230

‘er, Colorado 80302

don: Westemn Reglonal Altorhey

DEED OF CONSERVATION EASEMENT

(Site-Tract) MT
THIS DEED OF CONSERVATION EASEMENT is made this ___day of 200 __by
setween , whose address is (the "Grantor") and THE NATURE

ISERVANCY, a District of Columbia nonprofit corporation, whose principal address is 4245 North
ax Drive, Suite 100, Arlington, Virginia 22209 (the "Conservancy”).

Exhibits to this Deed of Conservation Easement include the following:

Exhibit A - Legal Description of the Property
Exhibit B - Map of the Property

Exhibit C - Acknowledgment of Easement Documentation Report
WITNESSETH THAT:
A Grantor is the owner of certain real property in County, Montana, consisting of

__acres, more or less, more particularly described and shown in Exhibits A and B attached hereto
ncorporated herein by this reference (the "Property”);

B. The Property currently remains in a relatively natural state and has significant ecological
spen-space values as defined in Section 76-6-104, ef seq., Montana Code Annotated (MCA), and
des significant relatively natural habitat for native plants and wildlife;

C. Protection of the Property will contribute to the ecological integrity of

(Rocky Mountain Front, Blackfoot River, etc.}, and conserve significant relatively
-al habitat for wildlife and plants, presently including but not limited to

D. All of these natural elementis and ecological values are of great importance to Grantor
o the people of the State of Montana, and are worthy of preservation,

E. Grantor, as owner of the Property, owns the affirmative rights to identify, preserve, and
.ct in perpetuity its open space characier and its significant relatively natural features and values:

F. Grantor desires and intends fo fransfer such rights to the Conservancy;

G. The State of Montana has recognized the importance of private efforts toward the
srvation of natural systems in the state by enactment of Section 76-6-101, et seq., MCA,; and

ATFC Blank CE 1
04



H. The Conservancy is a private organization crganized fo protect and conserve natural
areas and ecologically significant land for scientific, charitable and educational purposes, and is a
"holder” under the terms of Section 76-6-104(5) and Section 76-6-204, MCA, and is a "qualified
organization” within the provisions of Section 170(h) of the internal Revenue Code of 1986, as
amended (the "IRS Code"), qualified to acquire and hold conservation easements and meets the
requiremenis of the IRS Code as a Sec. 501(c){3) exempt organization.

TERMS AND CONDITIONS

NOW, THEREFORE, in consideration of the mutual covenants contained herein, and for other
good and valuable consideration, pursuant to Section 76-6-101, et sea., MCA, Grantor hereby convey
{o the Conservancy, its successors and assigns, a perpetual Conservation Easement consisting of the
rights and restrictions enumerated herein, over and across the Property (the "Easement").

1. Purposes. ltis the purpose of the Easement to preserve and protect in perpetuity, to enhance
upon mutual agreement, and in the event of their degradation or destruction, to restore the open spac
and significant relatively natural features and values of the Property. It is further the specific purpose ¢
this Easement to conserve important habitat for wildlife; to protect rare or unique native plants; and to
conserve the diverse {(choose which apply - forest, meadow, grassland, and riparian) vegetative
communities and the wildlife inhabiting these communities {(coliectively the "Conservation Vaiues™. In
achieving these purposes, it is the intent of the Easement to ensure the continuation of such ranching,
agricultural, and other uses of the Property as may be conducted consistent with the Conservation
Values protected herein. Any and all rights or interests of the Grantor not specifically conveyead to the
Conservancy or specifically prohibited by the Easement are reserved to the Grantor.

2. Easement Documentation Report. A collection of baseline data on the Property and its
resources has been prepared and the data and explanatory text are presented in the

Easement Documentation Report”, dated , 200__ {the "Report™). A copy of the
Report is on file with both Grantor and the Conservancy and by this reference made a part hereof. Th
parties acknowledge that the Report is intended to establish the condition of the Property subject to th
Easement as of the date written above and that both Grantor and the Conservancy have acknowledge
in a signed statement, a copy of which is attached hereto as Exhibit C, that the Report accurately
represents the condition of the Property at the time of conveyance.

The parties agree that, in the event a controversy arises with respect to the nature and extent o
the biological or physical condition of the Property, the parties shall not be foreclosed from utilizing all
other relevant or material documents, surveys, reports, and other information to assist in the resolutior

of the controversy.

3. Rights of the Conservancy. The rights conveyed to the Conservancy by the Easement are the
following:

A, To identify, to preserve and protect in perpetuity, and in the event of their degradation or
destruction to restore, the Conservation Values of the Properly.

B. To enter upon the Property to enforce the rights herein granted, to study and make
scientific observations of iis ecosystems, and to determing that Grantor's aciivities are in compliance

TNCMTEO Blank CE 2
06/2004



the terms of the Easement, ail upon prior notice fo Grantor and in a manner that does not
:asonably disturb the use of the Property by Grantor consistent with the Easement.

C. To enjoin any activity on or any use of the Property that is inconsistent with the Easement
to enforce the restoration of such areas or features of the Property as may be damaged by such

fties.

Consistent Uses of the Property. The following uses and practices by Grantor, though not an
zustive recital of consistent uses and practices, are consistent with the kEasement. Certain of these
sistent uses and practices are identified as being subject to specified conditions or to the
iirement of and procedures for prior approval by the Conservancy; procedures for prior approval are
ided below. The remainder of these consistent uses shall not be precluded, prevented, or limited
1e Easement.

A Grazing of livestock, including cattle, horses, and bison, provided that:

i the range conditions shail be maintained at or improved from the conditions
documented in the Report and conducted in accordance with standards set forth by the USDA
Natural Resources Conservation Service, and such grazing may not cause significant
deterioration of streambanks, riparian vegetation, or water quality. (alternatively use language
that specifies TNC standards}

ii. in the event that the Conservancy determines that range conditions have declined
from those documented in the Report and that livestock grazing has caused such significant
deterioration, the Conservancy shall so inform Grantor. In response, Grantor shall develop a
Grazing and Riparian Management Plan for review and approval by the Conservancy and
Grantor shall then implement the approved plan.

B. Use, maintenance, and repair, of all existing and permitied buildings and structures,
«ding but not limited to existing or authorized residences, garages, corrals, and barns, and in the
1t of their destruction, the right to reconstruct them with structures of similar size, function, capacity,

site location.

C. Construction of new non-residential agricultural buildings and structures as are necessary
he uses authorized herein.

D. Maintenance and improvement of existing roads, and construction of new roads o access
buildings and such roads as may be necessary to carry out the agricultural and ranching activities

rovided herein.

E. Maintenance, repair, and reconstruction of existing fencing and construction of new
.es. New or reconstructed boundary or pasture-division fences may not exclude or prevent
life from moving through the Property, but other fencing may exclude wildlife from residential yard
is, gardens -haystacks, newly-seeded areas and temporary vegetative restoration areas.

F. Use of agricultural chemicals, including fertilizers, pesticides, herbicides, insecticides and
snticides. The use of such agents shall be conducted in such a manner as o minimize adverse
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effects upon the natural values of the Property and the natural ecosystem. Aerial spraying of chemice
agents requires advance approval by the Conservancy.

G. Raising and harvesting of hay and other crops, including plowing, planting, irrigating and
harvesting on those areas that have been previousiy cultivated as depicted in the Report.
Establishment and maintenance of a garden for personal use shall also be allowed.

H. Introduction of biclogical weed and pest control agents.

f. Removal of surface sand and gravel in limited quantities, for use solely in ranch
operations and on roads and driveways on the Property, consistent with historical practices. Under nc
circumstances is any commercial use of sand or gravel located on the Property permitied by this
Easement, nor may any sand or gravel be mined for any purpose, either commercial or non-
commercial. All sand and gravel extraction permitted hereunder shall have only limited, localized
impacts, and shall be suspended if the Conservancy determines such removal impairs any of the
Conservation Values protected by this Easement.

J. Construction of utility systems for the uses permitied in this Eésement.

K. Maintenance, repair, and reconstruction of existing agriculiural and residential water
facilities and the development of new water resources and facilities, including the diversion, withdrawa
and use of water, consistent with valid water rights, for wildlife habitat enhancement and other uses
provided for herein; provided that any maintenance, repair, reconstruction, construction or developmer
activities do not cause significant or ong-term impairment of water quality or riparian values.

L. Harvesting of timber using Best Management Practices, including stringent protection of
soil and watershed values, riparian areas, and wildlife habitat; provided that such harvest is consistent

with the following provisions:

i Live or dead trees may not be harvested from the riparian zone, unless such
harvest is necessary to control forest disease or to protect persons or property from falling frees
or other hazards.

i, On other timbered areas of the Property:

a. Timber harvest is permitted for uses on the Property, including firewood,
fencing, and construction materials for the buildings and structures approved hereunder;
for controliing forest disease; for the protection of persons and property; for controlling
encroachment of timber info grassland areas; and for enhancing wildlife habitat.

b. Prior approval by the Conservancy is required for any timber harvest for
commercial sale and for any timber harvest for uses off the Property. Grantor must
subrit a written Timber Harvest Plan for review by the Conservancy. The Timber
Harvest Plan must include timber inventory data, purpose of the harvest, anticipated
future stand condition, selection criteria for tree removal, provisions for the protection of
streamside zones and wildlife habitat, harvest and skidding methods, slash disposal
techniques, reforestation plans, and other relevant information necessary to an evalualtic
of the proposed harvest and ifs effects on the ecological values of the Property.
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c. Prior approval by the Conservancy is noi required for the following
commercial forestry activities:

(1)  The commercial harvest as Christmas trees, or for other uses, of
young live trees encroaching on grassiand habitat.

(2} The annual harvest and sale of no more than __ cords of dead
coniferous timber for use off the property as firewood.

inconsistent Uses of the Property. The following uses and practices on the Property shail be
ibited, except as specifically provided for under Section 4 herein.

A Storage, dumping or other disposal of toxic and/or hazardous materials.

Notwithstanding anything in this Easement to the contrary, this prohibition does not make the
servancy an owner of the Property, nor does it permit the Conservancy to control any use of the
»erty by the Grantor which may resuit in the storage, dumping or disposal of hazardous or toxic
srials; provided, however, that the Conservancy may bring an action to protect the Conservation
ies of the Property, as described in this Easement. (This prohibition does not impose liability on the
servancy, nor shall the Conservancy be construed as having liability as a "responsible party” under
(CLA or similar federal or state statutes.)

B. Dumping or other disposal of garbage, tires, inoperable machinery, or other refuse.

C. Filling, excavating, dredging, mining, drilling, and the exploration for or extraction of
srals, hydrocarbons, soils, sand, gravel, rock, or other materials on or below the surface of the

Yerty.

D. Establishment or maintenance of any commercial or industrial activity, including but not
ed to game farms, motels or hotels, trailer or recreational vehicle parks. Prohibited commercial and
istrial uses shall not include (ranching, agriculture, and timber harvest), all as specifically
rided for in Section 4, and any commercial activity that can be conducted from existing or authorized
ctures in a manner that is otherwise consistent with the conservation purposes of the Easement,

other commercial uses that may be permitted with prior approval of the Conservancy (this
1 affect the value of the easement). In order to preserve the potential for further reduction of
‘e taxes in accordance with Subsection 2031(c) of the IRS Code only de minimus commercial

eational use shall be allowed.

E. intentional introduction of non-native plant species or farming, plowing, discing, chiseling,
rseeding, or any fype of cultivation.

F. intentional introduction of non-native animal species.

G. Establishment or maintenance of a commercial feed lot. For purposes of this Easement,
nmercial feed lot” is defined as a permanently constructed confined area or facility within which the
serty is not grazed or cropped annually, and which is used and maintained for purposes of engaging
\e business of the reception and feeding of livestock for hire. Nothing in this section or Section 5. G
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shall prevent Grantor from seascnally confining Grantor's livestock into an area for feeding and nothir
in this section shall prevent Grantor from leasing pasture for the grazing of livestock owned by others.

H. The partition, division, subdivision, or de facto subdivision of the Property. The sale,
exchange, devise or gift ("Transfer”) of a portion of the Property for boundary adjusiment,
agricultural, or timber management purposes shall be ailowed, provided that no more than

parcels may be created from the Property covered by this Easement, and provided
further that any such Transfer(s) must be effected with an express provision reflecting that said lanc
is subject to the terms and conditions of the Easement, without modification or expansion of such
terms. In the event of any such Transfer(s), no additional siructures shall be allowed upon any
portion of the Property beyond those structures already authorized in this Easement, and all other
terms of this Easement shall continue to apply. With the exception of such authorized Transfers, no
subdivision or de facto subdivision of the Property shall be allowed. Transfer of any portion of the
Property for residential use shall be expressly prohibited. Furthermore, if the Property is so divided,
the Grantor must comply with all applicable federal, state, and local laws, ordinances, and regulatiol
concerning subdivision, including, if required, the surveying of the parcels to be conveyed and the
submission of the proposed separate fraci(s) to state and/or local reveiw authority for approval. The
Conservancy shall be furnished with a copy of the pertinent portion of any document or conveyance
utilized to effect such a transfer at least thirty (30) days prior to the execution of the same.

L Construction or placement of any buildings, temporary living quarters of any sort,
mobile homes, utility fowers, or other structures, except as provided for in the Easement and excepi
that vehicular campers owned by Grantor or guests may be parked on the Property as appropriate t
accommodate normal visitation.

J. Construction of any new roads or vehicie trails.

K. The change, disturbance, alteration, or impairment of the significant relatively natural
ecological features and values; or the destruction of any of the Conservation Values on the Property.

L. Any change in the topography of the Property through the piacement therein of soil, lanc
fill, dredging spoils, or other material, except as incidental and necessary to the activities permitted
hereunder.

M. Rip-rapping and any other manipulation, diversion, or other atteration of natural water
courses, wetlands, shorelines, or other bodies of water; any activity which may destabilize the banks o
any course or body of water; and any uses or activities which would pollute, degrade, or drain the
Property's surface or sub-surface waters.

N. The application or release of agricuitural chemicals or other chemicals to the land,
vegetation or air.

6. Pricr Notice and Approval. Grantor shall not undertake or permit any activity requiring prior
approval by the Conservancy without first having nofified and received approval from the Conservancy
as provided herein.

Prior to the commencement of any such activity, Grantor shall send the Conservancy writlen
notice of his/her intention to undertake or permit such activity. The notice shall inform the Conservanc
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i aspects of the proposed activity, including location, design, materials or equipment to be used,

:s and duration, and any other relevant information, and shall be seni by registered or certified maii,
rm receipt requested, to The Nature Conservancy, Montana Field Office, 32 South Ewing, Helena,
58601, with a copy to the Western Regional Attorney, The Nature Conservancy, 2060 Broadway,

e 230, Boulder, CO 80302, or such cther addresses as Grantor may from time to time be informed
1 writing by the Conservancy.

The Conservancy shall have forty five {45} days from receipt of the notice, as indicated by the
: of the return receipi, to review the proposed activity and to notify Grantor of any objections thereio;
ided that the 45-day period shall not begin until such time as the Conservancy has received
guate information from Grantor to evaluate the proposed activity. In the event that the Conservancy
fires additional information to evaluate the proposed activity, the Conservancy shall request the
-mation from Grantor as scon as practicable and in any case not later than 30 days afler the receipt
i@ notice of the proposed activity.

The Conservancy's decision to approve or disapprove the activity proposed by Grantor shall be
. by registered or cerfified mail, return receipt requested, to Grantor at the address first stated
ve, or to such other address as the Conservancy may from time to time be informed of in writing by

ntor.

A decision by the Conservancy to disapprove a proposed activity must be based upon the
servancy's determination that the proposed activity is inconsistent with the conservation purposes
e Easement. If in the Conservancy's judgment it is possible that the proposed aclivity can be
iified to be consistent with the easement, the Conservancy's decision notice shall inform Grantor of
1 modification{s). Once modification is made to the satisfaction of the Conservancy or the
servancy otherwise concurs with the matters set forth in Grantor's notice, the proposed activity may
safter be conducted in a manner that is acceptable to the Conservancy.

Should the Conservancy fail to post its response to Grantor's notice within forty five (45) days of
sceipt of notice or within forty five (45) days of the time that the Conservancy has received adequate
‘mation to evaluate the proposed activity, whichever is later, the proposed activity is automatically
ned consistent with the terms of the Easement, the Conservancy having no further right to object to
activity identified by such nofice.

Remedies, Breach and Restoration. In the event a violation of any restriction contained herein,
ther by Grantor or a third party, comes to the attention of the Conservancy, the Conservancy shall
y Grantor in writing of the violation. Grantor shall have thirty (30) days after the receipt of such
se to undertake actions, including restoration of the Property, that are reasonably calculated to
iy correct the conditions caused by such violation. if Grantor fails to take such corrective action,
Conservancy may at its discretion undertake such actions, including appropriate legal proceedings,
ire reasonably necessary to effect such corrections, and the cost of the corrections, including the
servancy’s expenses, court costs, and legal fees, shall be paid by Grantor, provided either Grantor,
stor's family, any sharehoiders in the Properly, agents, guests, employees or other persons
nitted by Grantor are determined to be responsible for the violation.

in the event that Grantor undertakes any activity requiring approval of the Conservancy without
1 advance of securing such approval, or undertakes any activity in violation of the terms of the
sment, the Conservancy shall have the right to force, by appropriate legal or equitable action,
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including an action for injunction or specific performance, the restoration of that portion of the Prope
affected by the activity to the condition that existed prior to the underiaking of the unauthorized activi
In such case, the costs of restoration and the Conservancy's costs of suit, including reasonat
attorneys’ fees, shall be borne by Grantor or those of his/her heirs, personal representatives, or assig
against whom a judgment is entered, or, in the event that the Conservancy secures redress without
compieted judicial proceeding, by Grantor or those of his/her heirs, personal representatives, or assig
who are otherwise determined o be responsible for the unauthorized activity.

8. Enforcement. Enforcement of the terms and provisions of this Easement shall be at the
discretion of the Conservancy. Any forbearance on behalf of the Conservancy to exercise its rights
hereunder in the event of any breach by Grantor or his/her respective heirs, personal representatives,
successors, or assigns shall not be deemed or construed fo be a waiver of the Conservancy's rights
hereunder in the event of any subsequent breach. The Conservancy shall also have the right of
immediate entry to the Property if such entry is necessary to prevent damage to or the destruction of
the Conservation Values protected by the Easement, which will be reasonably exercised and will take
into account Grantor's right to engage in ranching, agricultural, and other activities consistent with the
Easement.

9. Liabilities. Grantor shall hold harmiess, indemnify, and defend the Conservancy and the
Conservancy's members, directors, officers, employees, agents, and contractors and the heirs,
personal representatives, successors, and assigns of each of them from and against ali liabilities,
penalties, costs, losses, damages, expenses, causes of action, claims, demands, or judgments,
including, without iimitation, reasonable attorney's fees, arising from or in any way connected with the
presence or release of any hazardous material or substance of any kind on the Property. This
paragraph shall not apply in the case of any hazardous material or substance in any manner placed or
the Property by the Conservancy or the Conservancy's representatives or agents.

10. Taxes and Costs. Grantor agrees to pay any and ali real property taxes and assessments levie
by competent authority on the Property and to bear all costs of operation, upkeep, and maintenance o
the Property, and does hereby indemnify the Conservancy therefor.

11.  Access. Nothing herein contained shall be construed as affording the public access to any
portion of the Property.

12.  Assignment. The Conservancy may assign this Easement with Grantor's consent, which shall
not be unreasonably withheld, provided that:

A. The Conservancy requires, as a condition of such transfer, that the conservation purposes ¢
the Easement continue {o be carried out; and

8. An assignment may be made only 10 an organization qualified at the time of transfer as an
eligible donee under the IRS Code and Section 76-6-201, et seq., MCA.

13.  Change of Conditions. The fact that any use of the Property that is expressly prohibited by this

Easement, or any other use as determined to be inconsistent with the purpose of this Easement, may

become greatly more economicaily vaiuable than permitted uses, or that neighboring properties may in
the future be put entirely to uses that are not permitied thereunder, has been considered by the Grantc
in granting this Easement. it is Grantor's belief that any such changes will increase the benefit to the
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¢ of the continuation of this Easement, and it is the intent of both Grantor and the Conservancy
any changes shouid not be assumed o be circumstances justifying the termination or
guishment of this Easement pursuant to this paragraph. In addition, the inability to carry on any or
‘the permitted uses, or the unprofitability of doing so, shall not impair the validity of this Easement
» considerad grounds for its termination or extinguishment pursuant to this paragraph.
] o DS AT LAl BRRe epdonrs CLAT g

Condemnation and Other Extinguishment of ine Easement. Whenever all or part of the -
erty is taken in exercise of eminent domain by public, corporate, or other authority so as fo
gate the restrictions imposed by this Easement, or if the Easement is extinguished pursuant fo
graph 16 herein, the Grantor and the Conservancy shall join in appropriate actions at the time of
taking to recover the full value of the taking and all incidental or direct damages resuliing from
aking. The net proceeds shall be divided between the Grantor and the Conservancy in
ortion to the fair market value of their interests in the Property on the date of execution of the
'ment (as provided in Treas. Reg. Section 1.170A-14(g)(6)(I}). The Conservancy shall use its
2 of the proceeds in a manner consistent with the purposes and intent set forth herein, or for the
sction of a "relatively natural habitat of fish, wildlife, or plants or similar ecosystem,” as that phrase
ed in internal Revenue Code Section 170(h){4)(a)(ii), as amended, and in regulations promulgated
sunder.

Tiisy

7. LOBRL opesp TR SuURY ﬁt” [RALAG RS Fow ot upave 1
waL i T Faa g EncumENTS

Amendment. I circumstances arise under which an amendment to or modification of the
:ment would be appropriate, Grantor and the Conservancy may jointly amend the Easement;
ded that no amendment shall be aliowed that affects the qualification of the Easement under the
Code or relevant Montana law. Any such amendment shall be consistent with the purposes of the
sment, shall not affect its perpetual duration, shall not permit additional development or
swements to be undertaken on the Property other than development or improvements currently
iitted by the Easement, and shall not impair any of the significant Conservation Values of the
erty. Any such amendment shall be recorded in the official records of County, Montana.

Extinguishment. If circumstances arise in the future that render the purpose of this Easement
ssible to accomplish, this Easement can only be terminated or extinguished, whether with respect
or part of the Property, by judicial proceeding in a court of competent junisdiction.

interpretation. The provisions of this Easement shall be construed to effectuate their purpose of
arving and protecting habitat for wildlife, unique native plants, and diverse (forest, meadow and
4an) vegetative communities. The parties acknowledge that each party and its counsel have
wed and revised this Easement and that no rule of construction that ambiguities are to be resolved
1st the drafting party shall be employed in the interpretation of this Easement.

Miscellaneous.

Al Definitions. The terms "Grantor" and "Conservancy” as used herein shall be deemed {0
de, respectively, the Grantor, the Grantor's heirs, successors, personal representatives, and
s, and the Conservancy, its successors and assigns.

B. Binding Effect. Grantor intends that the Easement shall run with and burden title to the
erty in perpetuity, and shall bind Grantor, his/her heirs, successors, personal representatives, and

ns.
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C. Severability. If any provision of this kasement or the application thereof to any person ¢
circumstance is found to be invalid, the remainder of the provisions hereof and the application of such
provision fo persons or circumstances other than those to which it is found to be invalid, shall not be

affected thereby.

D. Entire Agreement. This instrument sets forth the entire agreement of the parties with
respect to the Easement and supersedes all prior discussions, negotiations, understandings, or
agreements relating to the Easement, all of which are merged herein. No aiteration or variation of this
instrument shail be valid or binding unless contained in an amendment that complies with paragraph 1

above,

TO HAVE AND TO HOLD the said Easement unto the said Conservancy, its successors and
assigns, forever.

IN WITNESS WHEREOF, Grantor has hereunto set its hand this ___ day of ,

200 _.
GRANTOR:
Accepted this day of . 200__, by The Nature Conservancy.
Jamie Williams, State Director of the
Montana Chapter of
The Nature Conservancy
TNCMTFQ Blank CE 10
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ACKNOWILEDGMENT

ate of
unty of

1 this day of .20 personally appeared before

__who is personally known to me,
___whose identify | verified on the basis of )
__whose identity | verified on the oath/affirmation of )

a credible witness,
be the signer of the foregoing document, and he/she acknowledged that he/she signed it.

Print Name
Notary Public for the State of
EAL) Residing at
My Commission Expires .20
ACKNOWLEDGMENT
ate of
unty of
1 this day of .20 personally appeared before

-y

___who is personally known tc me,
___whose identify | verified on the basis of i
___whose identity | verified on the cath/affirmation of ,

a credible witness,
be the signer of the foregoing document, and he/she acknowledged that he/she signed it.

Print Name

Notary Public for the State of
EAL) Residing at

My Commission Expires .20
FCMTFO Blank CE 11
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Exhibit /
Property Description

All that certain real estate situated in County, Montana, consisting of acres, more

or less, more particularly described as follows:
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ExhibitB

Map of the Property
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Exhibit C

Acknowiedgement of Easement Documentation Report

Grantor and the Conservancy acknowledge that each has read the ” Easemént

Documentation Report”, dated . 200__, and that the report accurately
reflects the condition of the Property subject to the Easement as of the date of conveyance of the

Fasement.

Grantor:

Daie

The Nature Conservancy:

Date

TNCMTFO Blank CE 14
0872004



APPENDIX D

FIVE VALLEYS LAND TRUST DEED OF CONSERVATION EASEMENT
TEMPLATE






Date of Draft
DEED OF CONSERVATION EASEMENT

This Deed of Conservation Easement is executed as of , 20, by
Thusband and wife] {a corporation/limited Hability company/partnership formed under the laws of the state ef
| [as Trusteesof the ___ Trust, dated ] whose address is
{[coliectively} referred to in this Easement as the “Grantor™), and Five Valleys Land Trust, Inc., a Montana non-
profit corporation whose address is PO Box 8953, Missoula, Montana 59807 (referred to in this Easement as

“Five Valleys™),

RECITALS

1. The Grantor is the owner of real property located in County, Montana, consistingof
acres, more of less, as described in Exhibit “A” which is attached hereto and incorporated herein by this

reference (referred to in this Easement as the “Property”); and

2. The Property consists of significant open-space land, as defined in Montana’s Open-Space Land and
Voluntary Conservation Easement Act, Section 76-6-104(3), M.C.A; and

3. The Property provides significant benefit to the people of Montana, {city and/or county, and the United
States] by preserving and providing the following resources [adapt as appropriate]:

a Relatively natural habitat for native plants, fish and wildlife;

b. Wetlands and riparian habitats, which are important to the ecological integrity of the
River Valley;

c Open-space lands that provide opportunities to continue traditional agricultural practices;

d Scenic views from members of the public traveling {list public by-way};
e Recreational opportunities for the general public;

il Educational opportumities for the general public;
B8
W

Historic working landscapes and structures that are important to the cultural and historic fahxc of
estern Montana; and
h. Ftc., ete.

(hereafer collectively referred to as the “Conservation Values”); and

4. All of these natural and social elements and ecological resources are of great importance to the
Grantor and to the people of the State of Montana [and the United States of Americal, and are worthy of

preservation in perpetuity; and

5. The Grantor, as the owner of the Property, owns the rights to identify, preserve, and protect in
perpetuity the Conservation Values of the Property; and

&. The State of Montana has recognized the importance of voluntary conservation of private lands by the
enactmert of the Open-Space Land and Voluntary Conservation Easement Act, 76-6-101, et seq., M.C.A, and,
County has recognized the importance of private efforts to conserve open space, agricultural,

timber, and other relatively natural lands by the enactment of [CITE COUNTY ORDINANCE; and

7. Five Valleys is organized to preserve and conserve land for natural habitat, scenic, and open-space

purposes for public benefit and is a qualified private organization that is authorized io hold conservation
easements and other perpetual land-use restrictions under Section 76-6-104(5), MLC.A., and Section 1703 of

{Nmﬁe of Basement} !?we Valleys Land Trost



the Internal Revenue Code and;

8. The Grantor wishes to preserve and protect the Conservation Values of the Property by executing the
Easement and by conveying to Five Valleys the right to preserve and protect those Conservation Values in

perpetuity.

NOW, THEREFORE,

{1. For apurchased easement: for $___Dollars and other good and valuable consideration, the receipt
and sufficiency of which is hereby acknowledged by Grantor, and in further consideration of the mutual promises
and covenants contained in this Deed of Conservation Easement, the Grantor hereby grants, and conveys to Five
Valleys, and the successors and assigns of Five Valleys, with warranties of title, this perpetual Fasement on, over,
and across the Property, in accordance with the terms and conditions set forth below.]

{2. For a bargain-sale easement: for $__ Dollars and other good and valuable consideration, including
Grantor’s express intention and agreement to make an absolute, unconditional, nnqualified and voluntary giftof
part of the value of this Easement, and in further consideration of the mutual promises and covenants contained in
this Easement, the Grantor hereby gives, grants, and conveys to Five Valleys, and the successors and assigns of
Five Valleys, with warranties of title, this perpetual Easement on, over, and across the Property, in accordance
with the terms and conditions set forth below.}

[3. For an easement donation: in consideration of the mutual promises and covenants contained in this Easement,
and as an absolute, unconditional, ungualified and voluntary gift, the Grantor hereby gives, grants, and conveys
to Five Valleys, and the successors and assigns of Five Valleys, with warranties of title, this perpetual Easement
on, over, and across the Property, in accordance with the terms and conditions set forth below.}

Section I
Riehts Conveyed

The rights conveyed to Five Valleys in perpetuity by this Easement are the following:

A. Identification and pretection. To identify, preserve, and protect in perpetuity the Conservation
Values, including but not limited to the significant relatively natural habitat, scenic and open space values of the
Property, subject, however, to the rights reserved by the Grantor in this Easement and further subject to all third-
party rights of record in and to the Property that are not subordinated to the terms and conditions of this

Easement.

B. Access. Upon prior notice to the Grantor, to enter upon and inspect the Property to assure that Five
Valleys rights in the Property are maintained in a manner that will not unreasonably interfere with the use of the
Property by the Grantor. Five Valleys shall also have the right to enter the Property to enforce the rights granted
to Five Valleys in this Easement, and Grantor expressly conveys to Five Valleys a right of immediate entry onto
the Property if, in Five Valleys’ sole judgment, such entry is necessary to prevent damage to or destruction of the
Conservation Values protected by this Easement. [FOR USE ONLY IF THE EASEMENT CONTAINS NO
PUBLIC ACCESS REQUIREMENTS: Aside from the rights of access granted in this paragraph, this Easement
does not grant Five Valleys, nor the public, any rights to enter upon the Property.]

. Injunction and restoration. To enjoin any activity on the Property or use of the Property which is
inconsistent with the purposes and terms of this Easement, and to enforce the reasonable restoration of any
Conservation Values that may be damaged by such activities.

D. Markers. To place and replace, during inspections authorized above, small markers to identify
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boundaries, corners, and other reference points on the Property. Grantor shall not remove such markers without
notice to Five Valleys and without Five Valleys® consent, which will not be unreasonably denied, as provided in
Section below.

Section {1
General Effect of Easement

A. Purposes. The purposes of this easement are to preserve, protect, enhance, and restore the
Conservation Values, including but not limited to open space, scenic, and significant relatively natural features
and resources of the Property in perpetuity. In achieving these purposes, it is the intent of the Grantor and Five
Valleys to permit the continuation of such uses of the Property as may be conducted consistent with the purposes
and terms of this Easement. If one or more of the purposes of this Easement may no longer be accomplished, such
failure of purpose shall not be deemed sufficient cause to terminate the entire Easement as long as any other
purpose of the Easement may be accomplished. The Grantors and Five Valleys recognize that changes in
economic conditions, in agricultural technologies, in accepted farm, ranch and forest management practices, and
in the situation of the Granfors may result in an evolution of agricultural, silvicultural, and other uses of the
Property, and such uses are permitted provided they are and remain consistent with the conservation purposes of
this Fasement.

B. Dedicstion of the Property. The Property is declared to be open space and natural land, pursuant to
Section 76-6-107, M.C.A., and may not, except as provided in this Easement, be converted or diverted from open
space and natural land.

C. Perpetual restrictions, This Easement shall run with and burden title to the Property in perpetuity,
and shall bind the Grantor and all future owners and tenants of the Property.

Section 111
Permitted Uses and Practices

Neote: add letters for appropriate uses: A.B.C. ete.

The following uses and practices, though not an exhaustive recital of consistent Jand uses and practices,
are hereby deemed to be consistent with the purposes and terms of this Easement. Some of these consistent land
uses and practices are identified below as being subject to specified conditions or to the requirement of, and
procedures for, obtaining Five Valleys’ prior approval, as described in Section V of this Easement. The
remainder of these consistent uses shall not be precluded, prevented, or fimited by this Easement, as long as they
are in agreement with the specific and general purposes and terms of this Easement.

This Easement shall confine the uses of the Property to activities such as [SELECT THE
APPROPRIATE USES: farming, ranching and other agricultural uses; hunting, fishing and other recreational
uses; public access for the purpose of ; limited commercial uses; and residential uses].

[ALL OF THE FOLLOWING PARAGRAPHS ARE OPTIONAL]

Agricultural activities, [THIS IS A GENERAL PROVISION; MORE DETAILED PROVISIONS
ARE FOUND BELOW.] Te continue ongoing farming, ranching, and other agricultural activities fand to
institute and carry on new farming, ranching and other agricultural activities], including planting, raising and
harvesting agricultural crops, [processing agricultural products produced on the Property,} and to raise and
manage livestock, subject to the restrictions contained in paragraphs of this Easement, and provided that
such activities do not result in degradation of the soils, plant communities, water resources, or fish and wildlife
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species and their natural habitat,

Grazing. To graze and pasture Hvestock provided that [SELECT FROM THESE ALTERNATIVE
PROVISIONSE:

[THIS OPTION FOCUSES ON THE CONDITION OF WILDLIFE HABITAT AND RESOURCES:] Livestock
grazing use shall not degrade the fish and wildlife habitat, vegetation communities, stream banks, water quality,
or other resources and habitat protected by this Easement from the conditions docurmnented in the Baseline Report.

[THESE OPTIONS FOCUSES ON RANGE CONDITION:} [Inthe area,] livestock grazing may not
cause range conditions, stream bank conditions, vegetative cornmunities, soil structure and composition, and
watershed characteristics to significantly deteriorate. The range condition, stream bank conditions, vegetative
communities, scil structure and composition, and watershed characteristics as of the date of this Fasement are
documented in the baseline report referred to in Section __ of this Easement.

OR:

Livestock grazing shall be limited to the area.
OR:

Livestock grazing use shali not exceed the degree of use described as “moderate” by the United States
Department of Agriculture Natural Resource Conservation Service Guide to Degree of Use, a copy of which is
attached to this Easement as Exhibit _ .

DR

If Five Valleys determines that Hvestock grazing has caused [degradation][significant deterioration] of
the condition of [fish and wildlife habitat, vegetation communities, stream banks, water quality, or other resources
and habitat protected by this Easement] [range conditions, stream bank conditions, vegetative communities, soil
structure and composition, and watershed characieristics] from the condition documented in the Baseline Report,
Five Valleys will give notice of this deterioration to the Grantor consistent with the provisions of Section ___.
Upon Grantor’s receipt of such notice, Grantor must develop for review and approval by Five Valleys, within the
time set forth by Section VI of this Easement, a |grazing][riparian] recovery plan which prescribes a grazing
management system to allow the [range conditions][riparian areas] to recover to the state documenied in the
Baseline Report. If Five Valleys approves of a [grazing] [riparian] recovery plan proposed by Grantor, Grantor
must implement the plan. Five Valleys will periodically review the plan and Grantor’s implementation of the
plan.

Any grazing plan, and the grazing practices implemented by Grantor under the plan, must af a minimum
restore the degraded resources to the state documented by the Baseline Report and must maintainthese resources
in a condition that is consistent with protection of the Conservation Values. If the Grantor does nof propose a
grazing recovery plan that is acceptable to Five Valleys, or the conditions fail to recover to conditions similar to
those described in the Baseline Report, Five Valleys may require the Grantor to cease al! grazing until conditions
recover and to pursue any and all other remedies for violation of breach of this Eagsement, as provided to FVLT
under Section V1 hereof.

Buffer zone. If and when the area bordering [NAME OF WATER FEATURE] is used for
livestock grazing, a fenced buffer zone [encompassing the riparian plant community of the stream] [extending at
least  feet from the centeriine of the stream shall be established and maintained at the Grantor’s expense. The
purposes of the buffer zone are: to promote plant and wildiife production and diversity; tc improve stream bank
stability; to reduce erosion and runoff; to improve water guality; and consequently, to enhance fish and wildlife
habitat. Livestock grazing shall be limited within the buffer zone to appropriate seasons and duration of use.
Limited stock watering on the stream is permitted using water gaps or other appropriate means of limiting
livestock access. WNo agricultural crops shall be cultivated within the buffer zone without the prior approval of
Five Valieys.

Water respurces. To maintain, restore, develop, and enhance those waier resources on the Property
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which are necessary or desirable for permitied farming, ranching and other agricultural uses, wildiife, domestic
needs, and private recreation, in a manner which is consistent with the purpose and terms of this Easement.
[OPTIONAL EXAMPLES: Permitted uses include but are not limited to the construction, repair, mainienance,
and expansion of irrigation systems; drilling wells for agricultural or residential purposes; and the development of
stock watering facilities. Grantor may create and develop ponds and wetlands for fishery and wildlife
improvement using the water resources on the Property only with the prior approval of Five Valleys, as provided
inSection___ below.]

Agrichemicals. To use biclogical contro! agents or agrichemicals, including but not limited to fertilizers,
pesticides, herbicides, insecticides, and rodenticides, but only in those amounts and frequencies necessary to
accomplish reasonable agricultural, ranching and residential objectives.

Predators/problem animals. The Grantor may control predatory and problem animals by the
appropriate use of legal control techniques. Wherever possible, all measures used for such control shall be
limited in their application to specific animals which have caused damage to livestock or other property; provided,
however, that if it is not possible to identify a specific predatory or problem animal, the Grantor may use
appropriate preventive control techniques. Grantor reserves the right to control rodents without identifying
specific problem animals.

Residence-based business. Persons living on the Property may conduct businesses, trades, or
professions within their residence so long as customers or clients do not visit the Property for business purposes
on a regular basis, except as may be specifically permitted in this Easement.

Hunting, fishing, etc. To use the Property for [SELECT APPROPRIATE ACTIVITIES: hunting of
game animals and birds, fishing, camping, hiking, birdwatching, and photegraphy] by the Grantor and the
Grantor’s family, employees and invitees {on a non-commercial basis].

Fences. To construct, maintain, repair, modify, and replace fences on the Property. All fences on the
Property must permit the reasonable passage of small game, deer, elk, bear, bighorn sheep, , Grantor
reserves the right to construct impassable fences around haystacks, barvested crops, residential gardens, and
kennels or enclosures for pets, chickens, and similar animals.

Improvements. To maintain, repair, remodel, and make limited additions to all existing residences,
structures and other improvements on the Property, including: barns, sheds, shops, garages, corrals, fences, roads,
irrigation structures, ditches, and pipelines. If any or ail of such structures are removed or destroyed, to replace
them with similar structures of the same approximate size in the same general locations. For the purpose of this
paragraph, the term “limited additions” shall mean any addition in which the overall exterior footprint of the
original structure is expanded by no more than ____ percent and the height of the principal roofline of the is
increased by no more than ____feet. {To place upon the Property additional structures and other improvements
as may be necessary for agricultural purposes, pursuant to the purpose and terms of this Easement. ]

New residence(s). The Grantor shall have the right to construct, [FOR USE IF MODULAR HOMES
ARE PERMITTED: place,] maintain, remodel, repair, make limited additions to, and in the even of [its/their]
destruction, replace ___ additional single family residence(s), and associated garage(s), which shall be
[attached/detached] to the residences, and | other detached residential outbuildings] If any or all of such
structures are removed or destroyed, to replace them with similar structures of the same approximate size in the
same general locations. For the purpose of this paragraph, the term “limited additions” shall mean any additionin
which the overall exterior footprint of the original structure is expanded by no more than ____ percent and the
height of the principal roofline of the is increased by no more than ____ feet.  The term “associated residential
outbuildings” is defined to include, but is not limited to greenhouses, gazebos, barns, workshops,
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sheds, satellite dish, utility poles, septic systern, and drain fields. Wells and drain fields may be located
outside the Building Envelope if necessary. [The Grantor must obtain Five Valleys” prior approval of the
location of the residence, which approval will not be unreasonably withheld.] {The residence(s) and associated
structures shall be located . DESCRIBE OR LOCATE ON A MAP THE PORTION OF THE
PROPERTY IN WHICH THE IMPROVEMENTS MUST BE LOCATED, OR DEFINE THE DIMENSIONS
OF THE AREA WITHIN WHICH ALL IMPROVEMENTS MUST BE LOCATED.]

Relocation of residence. To move the current residence to a different location on the property or to
replace the current residence with a new residence in a different location. If the Grantor replaces the current
residence with a new residence in a different location, the Grantor must remove the current residence within___
months of completion of the replacement residence. {The Grantor must obtain Five Valleys” prior approval of the
new location of the residence, which approval will not be unreasonably withheld.] {The new location of the
residence must be DESCRIBE OR LOCATE ON A MAP THE PORTION OF THE PROPERTY
IN WHICH THE IMPROVEMENTS MUST BE LOCATED, OR DEFINE THE DIMENSIONS OF THE
AREA WITHIN WHICH ALL IMPROVEMENTS MUST BE LOCATED.] The new building site shall be
consistent with the purpose and terms of this Easement and shall be located so as to minimize impacts to and
degradation of water resources, wildlife habitat and the natural, scenic, and open space qualities of the Property or
any other Conservation Values protected by this Easement..

Temporary shelters. To place tents, tarps, yurts, tepees, campers, or other shelters upon the Property on
a temporary basis from time to time, provided that such non-permanent structures do not adversely effect the
scenic and open-space values of the Property or any other Conservation Values protected by this Easement.

Landscaping and gardening. To clear brush and to plant either native or non-native frees, shrubs,
flowers, grasses, and other planis for landscaping or gardening purposes in the area within ____ feet of the
residencefs].

Cutting of trees. The removal of select trees which present a hazard to persons or property, the removal
of trees in connection with the upkeep, maintenance and repair of fences, the harvesting of select trees for useby
the Grantor as firewood, and the harvesting of trees for use by the Grantor on the Property as posts and poles, any
of which may be performed without prior notice and approval as described in Section Vofthis easement. Because
of their value for wildlife, the taking of standing dead trees and snags is prohibited unless such taking is necessary
to control forest disease or to protect persons or property from falling trees or other hazards. All timber removed
by Grantor pursuant to this paragraph __must be for the Grantor’s personal use and disposed of on the Propesty
and such timber removal must protect and minimize impacts on the Conservation Values identified and protected

by this Easement.

Timber management activities. To use timber cutting, prescribed buming, and other silvicultural tools,
such as for the purpose of controlling forest disease, for the purposes of protecting wildlife habitat, for the
purposes of fostering a multi-aged forest, for purposes of returning the forest resource to a more natural state, or
for the purposes of reducing the fire hazard o nearby buildings, all subject to the approval of a timber harvest
plan by Five Valleys as more specificaily required by Section V of this Easement. The Grantor may sell the
products resulting from an approved timber harvest. Any timber harvest must be performed in accordance with
forestry practices which are consistent with the purpose and terms of this Easement, must conform to state and
federal forestry laws, practices, guidelines, or regulations, and must minimize soil disturbance, vegetation
damage, and impacts on the integrity of the watershed, water quality, wildlife habitat, and the natural scenic and
aesthetic qualities of the Property. No new roads shall be constructed on the Property for timber harvests.

Transfer of land. To sell, exchange, devise, gift, convey, or otherwise transfer the Property as not
more than {__)yparcels. Whether conveyed as a single tract or whether conveyed as separate parcels
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pursuant o this paragraph, the Property shall be conveyed expressly subject to all terms, conditions, rights,
restrictions, and obligations contained in this Hasement.

Notwithstanding any provision in this Paragraph ___ 1o the contrary, however, Grantor may, with the
prior written approval of Grantee, convey portions of the Property by way of boundary adjustments, as long
as Grantor in said boundary adjustment does not convey or transfer title to that portion of the Property
underlying any permisted residences or other buildings, as long as the boundary adjustment does not effect a
transfer or conveyance of any future rights to construct any such permitted structures, and as long as such
boundary adjustments do not impair the conservation purposes of this Easement, in Five Valleys’ reasonable
judgment. Five Valleys may require as a condition of approving the boundary adjustment that the property
transferred shall remain subject to the terms and conditions of this Easement.

In the event of sale, exchange, devise, gift, conveyance, transfer or other disposition of any right,
title, estate, or interest in the Property of one or more of the parcels described above (except by boundary
adjustment), Grantor shall expressly designate in the conveyance documents: (i) if any rights to further divide
a parcel is transferred with said parcel; (ii) if any rights to construct any of the additional residences permitted
in Exhibit B, paragraph 5, are transferred with said parcels; and (jii) if the right to construct the guest
ranching or business structures permitted in this Exhibit B, paragraphs 10 and 11 is transferred with said
parcels. If no designations are made, no additional splits in rights, title, interests or estates of the parcel, none
of the additional residences and no additional structures for guest ranching/business will be permitted on the
transferred parcels.

Furthermore, if Grantor elects to divide the Property as herein provided, Grantor must comply with
all federal, state and local laws, ordinances and regulations concerning subdivision, as applicable, including
the surveying of the parcel to be sold and the submission of the proposed creation of a separate tract (o state
and local review, Grantor shall furnish Five Valleys with a copy of any document or conveyance utilized to
effect the transfer of the Property within thirty (30} days of the execution of said docurnent or conveyance.
Upon Grantor’s exercise of any rights reserved under this Paragraph ___to convey or transfer portions of the
Property in separate tracts, Five Valleys shall be entitled to record in the Public Records of the appropriate
county a “Notice of Reserved Development Right Under Deed of Conservation Easement” to document the
exercise of such rights for the benefit and information of the Grantor, Five Valleys and the public.

Nothing in this Easement shall be construed to prevent Grantor, from owning the Property in cotegancy,
wherein each cotenant shall have undivided interests in the whole of the Property. Grantor aiso retains theright to
enter into leases, licenses or other transfers of indicia of a right of occupancy or use of the residences on the
Property, provided such agreements are made expressly subject to the terms and conditions of this Easement.
Grantor expressly conveys to Five Valleys the right to enforce this Easement against, and to seek and recover all
remedies for violation of the terms of this Easement from, all tenants or other occupants residing on or using the
property with Grantor's knowledge or consent.

The transfer of any development right that is now or hereafter allocated to, implied, reserved, or inherent
in the Property (“Development Rights™) to any other property not within the Property” the use of the Property of
the Development Rights for the purpose of calculating the permissible lot vield of any property (a) that is not
within the Property or (b} that includes property that is not within the Property.

INSERT THIS CLAUSE IF THE LANDOWNER WANTS TO ENGAGE IN SUBSURFACE MINERAL DEVELOPMENT:

Limited Mineral Development. Subject to the prior approval of Five Valleys as provided in
Section _ hereof, to explore for and extract ofl, gas and other minerals {or to lease, sell or otherwise dispose
of the rights thereto) in, on or under the Property, subject, however, to the following conditions:
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a. Surface mining. There shall be no extraction or removal of any minerals by any surface mining
method, within the meaning of Section 170(h)(5)(B) of the Code and the regulations promulgated thereunder;
and there shall be no extraction or removal of any non-mineral substance (including but not limited fo soil,
sand and peat) by surface mining methods.

. Subsurface mining. There shall be no exploration for or extraction of oil, gas or other subsurface
minerals by any subsurface mining method if such activity would result in the permanent or irremediable
destruction or impairment of any Conservation Value of the Property. In accordance with Treasury
Regulation §1.170A-14(g)4)(D), subsurface mineral exploration or extraction may be permitted only if the
mining methods used are not irremediably destroctive of the Conservation Values and if impacts are limited,
localized and temporary. Any subsurface mining that is proposed on the Property shall be subjest to Five
Valley’s prior approval. In addition to the requirements of Treasury Regulation §1.170A-14{(g){(4)(D),
subsurface mining methods used must adhere to the following conditions:

(i) Water. No exploration or extraction shall take place within any stream, waterway or protected
wetland, and no mining operation shall materially degrade the quality of any lake, pond, well, stream, or
source of water utilized by Grantor for agricultural or residential purposes. Any waste water resulting from
permitted exploration or extraction activities which is of materially poorer quality than existing water
supplies shall be treated so that its quality is substantially equivalent to existing natural water quality where
the waste water is discharged, including groundwater, if applicable.

(i) Surface disturbance. Any surface disturbance resulting from permitted exploration or exiraction
activities raust be limited, localized and temporary, and the surface shall be restored upon completion of such
activities to a condition similar or equivalent to its state prior to the disturbance by reclaiming land contours,
by restoring soils, by replanting native vegetation, and by husbanding replanted native vegetation until the
vegetation is mature, established and self- perpetuating.

(i) Reclamation. All permitted exploration or extraction activities and associated reclamation
activities shail be in compliance with other provisions of this paragraph 6, applicable state and federal laws.

{iv) Roads. Whenever possible, access to exploration or extraction sites shall be by existing roads.
Any new road shall be sited and maintained so as to minimize adverse impact to the Conservation Values and
shall be reclaimed after exploration and extraction activities are concluded.

{(v) Structures. The number and kind of structures used in the exploration for or extraction of oil,
gas and other subsurface minerais shall be limited to the minimum necessary to accomplish said exploration
or extraction. AH such structures shall be removed at the termination of exploration and extraction activities
and the site shall be restored pursuant to subparagraph (ji) above.

{vi) Notification. Grantor shall advise Five Valleys in writing at least sixty (60) days prior to
engaging in any exploration for or extraction of oil, gas and other minerals (or leasing, selling or otherwise
disposing of the rights thereto) whether or not such exploration or extraction (or leasing, seiling or otherwise
disposing of the rights thereto} could result in any surface disturbance. For the purpose of this paragraph
___, Five Valley’s period in which to grant or deny prior approval of any mineral exploration or extraction
proposal under Section ____ shall be extended to sixty (60) days.

¢. Limited-impact activities. Notwithstanding the foregoing provisions of this paragraph ___,
subject to prior approval of Five Valieys, as provided in Section ___hereof, Grantor may explore for and
extract minerals, for non-commercial purposes, by a method of mining that has limited, localized impact on
the Property but that is not irremediably destructive of any Conservation Value, within the meaning of
Treasury Regulation Section 1.170A-14{g)(4)(i} or its successor provision, provided the surface alteration is
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restored to its original state and approximate contour. Any such mited-impact activity shall require Grantor
to adhere to the conditions sef forth in subparagraph b of this paragraph .

Residual rights. Except as expressly limited herein, to use the Property for any purpose niot inconsistent
with the purpose and terms of this Easement.

Section IV
Inconsistent Uses

Any use of, or activity on, the Property inconsistent with the purposes and terms of this Easement is
prohibited, and the Grantor acknowledges and agrees that it will not conduct, engage in, or permit any such use or
activity. Without limiting the generality of the foregoing, the following uses of or activities on, the Property,
although not an exhaustive list of inconsistent uses or activities, are inconsistent with the purpose and terms of
this Easement and shall be expressly prohibited.

Ahteration of Land. The alteration of the surface of the land, including, without limitation, the
excavation or removal of soil, sand, gravel, rock, peat, or sod, except as expressly allowed under Section i1,
paragraph _____ orin conjunction with a use of activity expressly allowed under Section 1L The exceptions listed
in this Section ___ shali not be interpreted to permit any extraction or removal of surface materials inconsistent
with Section 170 (hX5) of the Code and the applicable Treasury Regulations.

Subdivision. [Except as expressly provided in Section [T, paragraph___above,JThelegalor “de facto™
division or subdivision of the Property, which shall include, but shall not be limited to, any subdivision, short
subdivision, platting, binding site plan, testamentary division, or other process by which the Property is divided
into lots or in which legal or equitable title to different portions of the Property are held by different owners. The
Grantor shall also not indirectly subdivide all or any part of the Property through the allocation of property rights
among partners, shareholders, or members of any legal entity, the creation of a horizontal property regime,
leasing, partitioning among tenants-in-common, or by any other means. {FOR USE IF THE PROPERTY
CURRENTLY INCLUDES TWO OR MORE PRE-EXISTING PARCELS WHICH CGULD BE SOLD
SEPARATELY: [Except as expressly provided in Section i, paragraph __ above,]The legal or “de facto™
division or subdivision of any of the parcels which make up the Property, or the transfer of any of the parcels
which make up the Property separately from the other parcels which make up the Property, which shall include,
but not be limited to, any subdivision, short subdivision, platting, binding site plan, testamentary division, or
other process by which the Property is divided into lots or in which title to different portions of the Property are
held by different owners. The Grantor shall also not indirectly subdivide all or any part of the Property through
the allocation of property rights among pariners, shareholders, or members of an entity, the creation of &
horizontal property regime, leasing, partitioning among tenants-in-common, or any other means [it is the interst of
this Easement that the entire Property be maintained in unified title as a single unit.] [Notwithstanding any other
provision of this Paragraph to the contrary, however, Grantor may lease the Property to different tenants for
agricultural purposes, provided agricultural leases must include 2 minimum of ____ acres.]

Structures and housing. The construction or placement on the Property of any buildings, camping
accommodations, temporary living quarters of any sort, mobils homes, signs, billboards or other advertising
materials, or other structures, except for those specifically provided for in this Easement, and except that
vehicular campers owned by the Grantor or the Grantor’s guests may be parked on the Property ona temporary
basis as appropriate to accommodate normal visitation.

Commercial facilities. The establishment of any commercial or industrial facilities or activities (other
than those necessary in the operation or uses of the Property expressly permitied by this Easement), incloding, but
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not fimited to, guest ranching, outfitting, any small business, restaurant, night club, campground, trailer park,
motel, hotel, commercial swimming pool, gas station, retail outlet, or facility for the manufacture or distribution
of any product {other than products to be grown or produced on the Property in connection with purposes
expressiy permitted under Section I of this Easement]. [However, the Grantor may pursue business activities in
the residence on the Property, including home craft activities, as long as they are not retail businesses opentothe
general public on a regular basis, and as long as the operation of the business does not significantly increase the
vehicle traffic 1o the Property.]

Rights of Way, Easements, and Utilities. The granting of right-of-way or easements for utilities,
roadways, or other purposes that may be inconsistent with the purpose and terms of this Fasement, or the
installation of utility structures, lines, conduits, cables, wires or pipelines upon, over, under, within or beneath the
Property, except in connection with the construction of permitted agricultural structures or residences on the
property, as provided in Section III of this Easement. By granting this Easement the Grantors have released and
transferred to Five Valleys all of Grantors’ right to grant or convey any such easements or right-of-ways that are
inconsistent with the purpose and terms of this Easement, so any easements or rights-of-way that the Grantors
attempt to grant after the date of this Easement will be void without the express written approval of Five Valleys.

However, easements and rights-of-way may be granted by mutual agreement of Grantors and Five Valleys in
cases where eminent domain statutes apply and clear public necessity has been demonstrated to Grantors and Five
Valleys. In the event that utilities are permitted on or across the Property, said utilities must be buried, and the
site restored to native or pre-existing conditions.

Roads. The construction of any new roads or vehicle trails on the Property, or the use of vehicles off of
the existing road(s} in a manner which damages vegetation, or which creates permanent tracks or trails
[LANGUAGE FOR USE IF SOME NEW ROADS WILL BE PERMITTED: except for agricultural purposes, o
the construction of roads except in connection with farming, ranching and other agricultural uses; hunting, fishing
and other recreational uses; and residential access. Any road constructed for one or more of such purposes shall
be sited and maintained so as o minirize adverse impact on the natural habitat, scenic and open space values of
the Property. Any road construction shall be subject to the prior written approval of Five Valleys, as set forthin
Section _below. The Grantor’s written notice required by Section V, Paragraph B, shall include a construction
plan describing the purpose of the road, its location on a topographic map and, to the extent deemed necessary by
Five Valleys, discussion of the following: road grade, drainage, erosion/sedimentation impacts and mitigating
efforts, areas of cut and fill, and special concerns like culvert placement, bridges, fords, buffer strips between
roads and streams, and fish and wildlife impacts and mitigating efforts, including site reclamation and reseeding
and reestablishment of cover vegetation on exposed cuts, fills, and banks.

Dumping. The dumping or other disposal of public or domestic hazardous or toxic materials or
substances or non-compostable refuse on the Property, except non-hazardous wastes generated by normal
agricultural and ranching operations. [Hazardous substances means any substances, materials, or wastes that
are hazardous, toxic, dangerous, or harmful or are designated as, or contain components that are designated as,
hazardous, toxic, dangerous, or harmful or as a pollutant by any federal, state, or local law, regulation, statuette,
or ordinance, including, but not limited to, petroleum or any petroleum product].

Mining. The filling, excavating, dredging, mining, driiling, exploration for, or extraction of minerals,
coal, hydrocarbons, including oil and gas, bentonite, or other material on or below the surface of the Property,
{except as permitted in Section Ifl, Paragraph __ ]

Ground or surface water and wetlands. Any use or activity that pollites or degrades the surface or
sub-surface waters or wetlands located on or underlying the Property, or which would alter or disturb any
watercourse or wetland on the Property. [Water resources on the property may be developed in accordance with
Section II{C), provided that such development is accomplished in a manner consistent with the maintenance and
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protection of the Conservation Values.] [In accordance with applicable state and federal regulations, the
restoration and enhancement of water resources, including bank stabilization measures and development of ponds,

shail be permitted.}

Grazing. The grazing of domestic livestock, except as expressly permitied in Section TH of this
Hasement.

Alternative Livestock. The raising or confinement for commercial purposes of (i}"alternative livestock”
and "game animals” as defined in MCA Section 87-4-406 or its successor statute, (ii) native or exotic fish, except
that "private fish ponds,” as defined by MCA Section 87-4-603, or its successor statute, may be maintained for
recreational use, (iii) game birds, (iv) furbearers, including mink and fox, or (v) other "wild animals” as defined in
MCA Section 87-4-801, or iis successor statute, and "nongame wildlife" as defined in MCA Section 87-5-102(6),
or 1S successor statute

Commereial feed lot. The establishment or maintenance of any commercial feedlot is prohibited. A
commercial feedlot shall be defined for purposes of this easement as a confined area or facility, within which the
Jand is not grazed or cropped annually, for the purpose of engaging in the business of receiving, confining and
feeding of livestock for hire. Nothing in this Easement shall be construed to prevent Grantor from seasonally
confining livestock in areas for feeding, lambing, calving, or similar activities, and nothing herein shall prevent
Grantor from leasing pasture, corrals and agricultural improvements to third parties, subject to the terms of this
Easement.

Timber harvest. All timber harvests on the Property must comply with the conditions set forth in
paragraph __, Section Ifi, of this Easement.

THIS SECTION CAN BE USED IF THERE IS CONCERN OVER INTRODUCING SPECIES

Non-pative species. The introduction of any non-native plant or animal species, except where such
introduction is associated with permitted residential gardening and permitted agricultural uses of the property or is
intended as a biological control against non-native pest species or used for erosion control, restoration or other
habitat improvements. For such purposes, the Grantor may not use non-mative species that will compete with and
result in the decline or elimination of native species on the Property.

Section V
Prior Notice by Granter and Approval of Five Valleys

A. Requirements for Notice. Except as may be otherwise expressly provided for herein, any notice,
demand, request, consent, approval, or communication that either party desires or is required to give to the other
shall be (a) in writing; (b) either (i) delivered in person with a signed and dated proof of delivery, {ii) sent by
certified United States mail (postage prepaid and with return receipt requested), or (i) by Federal Express or
other reputable “overnight” service, provided that the sender requests next-business-day delivery and obtains g
signed proof of delivery; and (c) addressed as follows:

To Grantor:  Five Valleys Land Trust
PO Box 8953
Missoula, MT 59807

To Grantee:
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or to such other address as either party from time to time shall designate by written notices to the other. Where
notice to Grantor of entry upon the Property by Five Valleys is required under this Easement, Five Valleys may
notify Grantor or any agent of Grantor by telephone, mail, or in person prior to such entry.

B. Grantor's request for permission. Grantor shall not undertake or permit other to undertake any
activity requiring prior approval of Five Valleys without first notifying Five Valleys of the proposed activity and
without receiving written approval from Five Valleys. The request must inform Five Valleys of all material
aspects of the proposed activity, including, but not limited to (as appropriate to the proposal), the location, size,
capacity and number of structures, improvements, facilities or uses, and the dates and duration of the activity.
The request must provide Five Valleys with an address to which responses should be sent, and the names and
addresses of persons to contact about the request.

C. Time for response. Unless otherwise provided by this Easement, Five Valieys shail have thirty (30)
days from the receipt of a request for prior approval, as indicated by the registered or certified return receipt or
other proof of delivery, to review the proposed activity, use or enterprise and to notify the Granter of any
objection to that activity, use, or enterprise. The 30-day period shall not begin until Five Valleys has received
adequate information from the Grantor to evaluate the proposed activity. If Five Valleys requires additional
information to evaluate the proposed activity, Five Valleys shall request the information from the Grantor as soon
as practicable, and in any case not later than 20 days after receiving the request for permission. In the case of
requests for permission to engage in a timber harvest or prescribed burn on the Property, in recognition of the
significant impacts which these activities could have upon the Property, Five Valleys will have sixty (60) days in
which to review the request. :

D. Response to a request for permission. Five Valleys’ decision 1o approve or disapprove the activity
proposed by the Grantor shall be sent by registered or certified mail, return receipt requested, or by other delivery
or courier service with proof of delivery, to the Grantor at the address provided to Five Valleys in the request. A
decision by Five Valileys to disapprove a proposed activity must be based upon Five Valleys® determination that
the proposed activity is inconsistent the purposes and terms of this Easement. If, in Five Valleys’ judgment, it is
possible that the proposed activity can be modified to be consistent with the purposes and terms of this Easement,
Five Valleys® response shall inform the Grantor of the manner in which the proposed activity can be modified to
conform with the purposes and terms of this Easement. Once a request for permission has been modified to the
satisfaction of Five Valleys, or Five Valleys otherwise concurs with the matters set forth in the Grantor’s request,
the proposed activity may thereafter be conducted in the manner approved by Five Valleys, Except as provided in
the next section, a proposed activity, use, or enterprise may be commenced or conducted only after the Grantor
has received Five Valleys’ express written approval, and only in the manner requested by the Grantor and
approved by Five Valleys.

E. Five Valleys’ failure to respond. If Five Valleys fails to post its response to the Grantor’s request
within the response time established within Section V, Paragraph C, above, the proposed activity shall be allowed,
and Five Valleys will have no further right to object to the specific activity identified by the request. Five
Valleys® failure to respond to any individual request for approval shall not be deemed to be a waiver of any other
duty and obligation of the Grantor to seek prior approval for other specific activities for which Five Valleys
approval is necessary.

F. Acts beyond the Granter's control. The Grantor will not be liable for faiture to request permission
1o undertake prudent actions taken by the Grantor under emergency conditions to prevent, abate, or mitigate
significant injury to the Property resulting from causes beyond the Grantor's control, including, without limitation,
fire, flood, storm, and earth movement, or from any similar cause which is beyond the control of the Grantor,

G. Timber Harvest. Any request to perform timber harvest or thinning, inchuding those for ihe
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abatement of a disease or infestation, must be accompanied by a timber harvest plan prepared by qualified,
professional forester or other natural resource professional with expertise in forest management. The Grantor and
Five Valleys will mutuaily determine the completeness of the timber harvest plan and its adherence to the general
and specific intentions of this Easement prior to the approval of the plan and the initiation of any timber harvest.
The Grantor shall contact Five Valleys prior to preparation of a timber harvest plan to obtain the required
information to be included in such a plan.

Section V1
Breach and Restoration

A. Notice of violation. If a violation of the purposes or terms of this Easement, whether by the Grantors
or by a third party, comes to the attention of Five Valleys, Five Valleys shall notify the Grantors in writing of the
violation and demand corrective action sufficient to cure the violation.

B. Five Valleys remedies. Where the violation involves injury to the Property resulting from any use or
activity inconsistent with the purposes of this Easement, Grantors shall restore the portion of the Property so
injured to the condition that existed prior to the injury. If the Grantors: (1) fail to cure the violation within thirty
(30) days after receiving a notice of the violation from Five Valleys; or (ii) under circumstances where the
violation cannot reasonably be cured within a thirty (30) day period, fail to begin curing the violation within thirty
(30) days of the date on which Grantors receive notice of the viclation; or {iii) fail to diligently pursue efforis to
cure the violation until it is finally cured, then Five Valleys may bring an action in 2 court of competent
jurisdiction to enforce the purpose and terms of this Easement, to enjoin the violation by temporary or permanent
injunction, to recover any damages, if any, to which it may be entitled for violation of the terms of this Easement,
and to require the restoration of the Property to the condition that existed prior to any such injury, If Five Valloys,
in its sole discretion, determines that a violation is threatened or imminent or that circumstances require
immediate action to prevent or mitigate significant damage to any protected resource, Five Valleys may pursue its
remedies under this paragraph without waiting for the period provided for notice and cure to expire. Five Valleys’
rights under this paragraph apply equally in the event of either actual or threatened violations of the terms of this
easement, and the Grantors agree that Five Valleys’ remedies at law for any violation of the terms of this
easement are inadequate to restore the Conservation Values protected by this Easement and that Five Valleys
shall be entitled to the injunctive relief described in this paragraph, both prohibitive and mandatory, in additionto
such other relief to which Five Valleys may be entitled, including specific performance of the terms of this
Easement, without the necessity of proving either actual damages or the inadequacy of otherwise available legal
remedies. Five Valleys' remedies described in this paragraph shall be cumulative and shall be in addition to ali
remedies now or hereafter existing at law or in equity.

C. Costs of enforcement. If Five Valleys prevails in any action to enforge the terms of this Easement
against Grantor, any costs incurred by Five Valleys in enforcing the terms of this Easement against Grantor,
including reasonable costs of suit and reasonable attorneys' fees, and any costs of restoration necessitated by
Grantor’s violation of the terms of this Easement, shall be borne by Grantor. If Grantor prevails in any actionto
enforce the terms of this Easement, Grantor’s reasonable costs of suit, including reasonable attorneys' fees, shall

be borne by Five Valleys.

D, Five Valleys' discretion. Enforcement of the terms of this Easement shall be at the discretion of
Five Valleys, and any forbearance by Five Valleys to exercise its rights under this Easement in the event of any
breach of any provision of this Easement shall not be deemed or construed to be a waiver by Five Valleys of such
provision or of any subsequent breach of the same or any other provision of this Basement or of any of Five
Vaileys” rights under this Easement. No delay or omission by Five Valleys inthe exercise of any right or remedy
upon any breach by the Grantor shall impair such right or remedy or be construed as a Waiver.
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E. Acts beyond the Grantor's control. Nothing contained in this Easement shall be construed to
entitle Five Valleys to bring any action against the Grantor for any injury to or change in the Property resulting
from causes beyond the Grantor’s control, including, without limitation, fire, flood, storm, and earth movement, or
from any prodent action taken by the Grantor under emergency conditions to prevent, abate, or mitigate
significant injury to the Property resulting from such causes.

F. Mediation. If a dispute arises between Grantor and Five Valleys concerning interpretation of the
meaning of this Easement or concerning the consistency of any proposed use or activity with the terms or purpose
of this Easement, and if Grantor agrees in writing not to procsed with the use or activity pending resolution of the
dispute, either Grantor or Five Valleys may refer the dispute to mediation by request made in writing to the other
party. Within ten {10) days of receipt of such referral, Grantor and Five Valieys will select an impartial mediator
who shall conduct the mediation and thereby assist the parties in resolving the dispute cooperatively. Eachparly
shall pay an equal share of the mediator’s fee. In referring any matter arising under this easement to mediation,
Grantor and Five Valleys agree that mediation offers an alternative to the expense and time required fo resolve
disputes by litigation and is therefore often preferable to litigation. Nevertheless, mediation pursuant to this
Paragraph E shall be voluntary, and this mediation provision shall not be interpreted as precluding or limiting the
parties from seeking legal or equitable remedies available under this Section V1.
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Section ViE
Mzinienapce and Taxes

The Grantor retains all responsibilities and agrees to bear all costs and lisbilities of any kind related to the
ownership, operation, upkeep, and maintenance of the Property, mcluding the control of noxious weeds in
accordance with Montana law, and agrees to defend and indemnify Five Valleys against such costs and hiabilities.
The Grantor shall pay any and all taxes, assessments, fees, and charges levied by competent authority on the
Property, except any lawful tax or assessment on this Basement which shall be paid by Five Valleys.

SECTION Vi
Indemnities

A. Control of Risks Associated with Property Qwnership. Gramtor and Five Valleys acknowledge and
agree that Grantor retains primary ownership of the Property and therefore Grantor controls day-to-day activities
on, and access to, the Property, except for Five Valleys® limited rights to monitor the condition of the
Conservation Values and to enforce the terms of this Easement. Except as specifically provided in Paragraph C of
this Section VIII, Grantor therefore agrees that general liability for risks, damages, injuries, claims, or costs
arising by virtue of Grantor’s continued ownership, use, and control of the Property shall remain with Grantor as
a normal and customary incident of the right of Property ownership. [POSSIBLE INSERTION: Nothing in this
Basement shall be construed as giving rise to any right or ability in Five Valleys to exercise physical or
managerial control over activities on the Property or to become an “operator” of the Property within the meaning
of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended
(“CERCLA™), or the Montana Hazardous Waste Act, Sections 75-10-401, et seg., and 75-10-601 et seqg.,
M.C.A., and similar state and federal statutes.]

B. Grantor’s Obligation to Indemnify. Grantor agrees to hold harmiess and indemnify Five Valleys from
and against all liabilities, penalties, costs, losses, damages, expenses, causes of action, claims, demands, or
judgments, including, without Hmitation, Five Valleys’ reasonable attorneys’ fees and costs of defense, arising
from or in any way connected with: (i) injury to or the death of any person, or physical damage to any property,
resulting from any act, omission, condition, or other matter related to or occurring on or about the Property,
regardless of cause, except as set forth in Paragraph C below; (ii) the obligations specified in Section: VL and (iii}
the obligations arising from past, present or future presence of any hazardous substance on the Property, and any
obligation associated with the generation, discharge, transport, containment, or cleanup of any such hazardous
substance,

C. Five Valleys’ Obligation to Indemnify. Five Valleys shall hold harmless and indemnify Grantor from
and against all liabilities, claims, penalties, costs, demands, or judgments, including reasonable attorneys’ fees and
costs of defense, arising from or in any way connected with injury to or the death of any person, or physical
damage to any property, resulting from any act, omission, condition, or other matter related to or ocourring on or
about the Property, provided such acts or omissions are related to or associated with the duties and obligations of
Five Yalleys under the terms of this Easement.

D. Definitions. For the purposes of this Section VT, Grantor’s and Five Valleys’ agresment to hold
harmiess and indemnify will extend to their respective directors, officers, employees, and agents and their heirs,
personal representatives, successors and assigns. The term "hazardous substance” shall mean any chemical,
compound, material, mixture, or substance that is now or hereafter defined or classified as hazardous or toxicby

federal, state or local law, regulation, or ordinance.

Section IX
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Assiznment of Hasement

Five Vaileys may assign its interests in this Easement; provided that any assignment may be made only to
an organization [or governmental agency] qualified at the time of transfer as an eligible donee under Internal
Revenue Code Section 170(h)3), and any regulations issued thereunder, and that is organized or operated
primarily or substantially for one or more of the conservation purposes specified in Section 170(h)(4)(A) of the
Internal Revenue Code. Five Valleys must require, as a condition of such transfer, that the conservation purposes
of this Easement shall be enforced in perpetuity. Five Valleys represents that it will make a reasonable effortin
the event of any assignment to suggest an assignee which is a qualified organization other than a governmental
unit referred 1o in Section 170(c){1} of the Code, which has conservation of natural resources as a substantial
organizational purpose. Five Valleys represents to the Grantor that its present intention is to assign iis inferest in
this Easement only in connection with dissolution of Five Valleys.

Section X
Resource Datn

Competent naturalists have studied the Property and have collected data, photographs, maps, surveys,
studies, reports, and other documentation that documents the condition of the Property and its resources as of the
date of execution of this Easement (which documentation is referred to in this Easement as the “Baseline
Report™). The Grantors acknowledge receipt of a copy of the Baseline Report. The parties have signed a written
acknowledgment, attached hereto as Exhibit C, that the Baseline Report accurately represents the condition of the
Property at the time of conveyance of this Easement, as required by Treasury Regulation Section 1.170A-
14(X5Xi). The original Baseline Report is attached hereto and incorporated in this Conservation Easement [OR,
shall be maintained in the files of Five Valleys and shall be made available to Grantor for inspection and
reproduction at Grantor’s request.] The parties intend that the documentation shall be used by Grantee to monitor
Grantor's compliance with the terms and conditions of this Easement. The parties also agree that if a dispute
arises concerning the condition of the Property on the date of execution of this easement, the parties may use the
Baseline Report and all other relevant data, photographs, maps, surveys, studies, reports, and other
documentation to assist in the resolution of the dispute. The parties further agree that if the Baseline Report
contains any summaries of, or representations about the terms or conditions of this Easement, inchuding Exhibits

hereof; any conflict or inconsistency between the terms and conditions of this easement and the Baseline
Report shall be governed by the express terms and conditions herein and not in the Baseline Report.

FOR USE IF BASELINE REPORT CAN'T BE COMPLETED BY DATE OF DONATION:

Grantor has made available to Five Valleys, prior to the execution of this Easement, information
sufficient to document the condition of the Conservation Values of the Property. The parties acknowledge that
this information shall be compiled and appended to a final written Baseline Report within ___ months of the
execution of this Fasement. The parties have signed a written acknowledgment, attached hereto as Exhibit
and incorporated by this reference, that the information compiled prior to the time of the grant of this Easement,
which shall be incorporated into the Baseline Report, accurately represents the condition of the Conservation
Values of the Property as of the date of the grant of this Easement in accordance with Treasury Regulation
§1.170A-14(gX5)i). The parties intend that the documentation shall be used by Five Valleys to monitor
Grantor’s compliance with the terms and conditions of this Easement. The parties also agree that if 2 dispute
arises concerning the condition of the Properiy on the date of execution of this easement, the parties may use the
Baseline Report and ali other relevant data, photographs, maps, surveys, studies, reports, and other
documentation to assist in the resolution of the dispute. The parties further agree that if the Baseline Report
contains any summaries of, or representations about the terms or conditions of this Easement, including Exhibits
A - E hereof, any conflict or inconsistency between the terms and conditions of this easement and the Baseline
Report shall be governed by the express terms and conditions herein and not in the Baseline Report. The final
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Baseline Report shall be maintained in the files of Five Valieys and shall be made available to Grantor for
inspection and reproduction at Grantor’s request.

Section X1
Extinguishment and Condemnation

A. Estinguishment of Easement. As provided for in Section 1.170A-14{(gX6)(3} of the Treasury
Regulations, if a subsequent unexpected change in the conditions surrounding the property arise in the future
which makes impossible or impractical the continued use of the Property for the conservation purposes set forth
herein, this Easement may only be terminated or extinguished, whether in whole or in part, by Jjudicial proceedings
in a court of competent jurisdiction. If this easement is terminated or extinguished by judicial proceedings, Five
Valleys will be entitled to receive compensation from the Grantor in an amount determined in accordance with
Paragraph B of this section X1, unless Montana law in effect at that time provides otherwise. The court shall
provide for the compensation to be paid to Five Valleys at the time of 2 subsequent sale, exchange, or involuntary
conversion of the Property. This easement will remain in full force and effect and will not be extinguished until
(i) the full compensation has been received by Five Valleys; or (ii) Five Valleys has received a note inthe amount
of the compensation bearing interest at the rate payable by statute and payable at the time of the next sals,
exchange, or involuntary conversion of the Property, which note is secured by amortgage or trust indenture onthe
Property with a lien priority which is as of the date of recording of this easement. Five Vaileys must use the
compensation received with respect to the extinguishment in a manner which is consistent with the conservation
purposes of this easement.

B. Compensation payable to Five Valleys if this Easement is extinguished. The Grantor and Five
Valleys agree that this Easement creates a real property interest, immediately vested in F ive Valleys, which will
have a fair market value to be determined by multiplying the fair market value of the Property unencumbered by
the Basement (minus any increase in value after the date of this grant attributable to improvements) by the ratio of
the value of the conservation easement at the time of this grant to the value of the Property without deduction for
the value of the easement at the time of the grant. The values at the time of this grant shall be those values used to
calculate the deduction for federal income tax purposes allowable by reason of this grant, pursuant to Internal
Revenue Code Section 170(h). For the purposes of this paragraph, the ratio of the value of the casement to the
value of the Property unencumbered by the easement shall remain constant. Within one (1) year of completion of
the qualified appraisal, Grantor, Five Valleys, and Grantor’s appraiser shall sign a written acknowledgement of
the values thus established on a form similar to the sample attached hereto as Exhibit ___. The original of said
acknowledgment shall be held on file with Five Valleys at their normal place of business. Ifthe parties cannot
agree upon the fair market value of the Property unencumbered by this Easement, as of the date of
extinguishment, then this fair market value will be determined by an appraisal and the Grantor shall pay the cost
of the appraisal.

Compensation payable to Five Valleys if this Easement is extingunished. [THIS PARAGRAPHTO
BE USED WHEN A OWNER IS NOT SEEKING TAX BENEFITS AND THERE IS NO APPRAISALJ. This
Easement constitutes a real property interest immediately vested in Grantee, which, for purposes of paragraph A
or C of this Section X1, Grantor agrees that Five Valleys shall be compensated for the fair market value of its
property right measured on the date of Easement termination, extinguishment, or condemnation. Grantor and
Five Valleys agree that they shall endeavor in good faith to reach mutual agreement on the proceeds to which Five
Valleys shall be entitled, if any, if this Easement is terminated, extinguished or condemned, without the need for
appraisal. If mutual agreement cannot be reached by the parties, an appraisal of the value of this Easement, or
portion thereof, that has been terminated, extinguished or condemned shall be conducted by a ficensed, certified
appraiser, who is acceptable to both parties. The appraiser shall apply appraisal standards for determining value
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of conservation easements which are contained in the Internal Revenue Code, and Treasury Regulations
promuigated thereunder, at the time this Easement is terminated, extinguished or condemned, or by any other
method agreed to by Grantors and Five Valleys. Grantors and Five Valieys shall share equally in the cost of any
appraisal pursuant to this paragraph.

C. Eminent Domain. If part or all of the Property is taken by right of eminent domain, the Grantor and
Five Valleys may join in appropriate actions to recover the full value of the Property or portion of the Property
taken and all incidental or direct damages resulting from the taking. Any expense incurred by the Grantor or Five
Valleys in any such action shall be first reimbursed out of the condemnation award or settlement, and the
remainder of the proceeds shall be divided between the Grantor and Five Valleys in proportion to their interest in
the Property, as determined by Paragraph B of this section. Five Valleys must use the compensation which it
receives with respect to the condemnation in a manner which is consistent with the conservation purposes of this
Easement.

Section X1E
Interpretation

The provisions of this Fasement shall be liberally construed to effectuate the purpose and terms of
this Easement. The parties acknowledge that each party and its counsel have reviewed and revised this
Easement and that no rule of construction that ambiguities are to be resolved against drafting party shall be
employed in the interpretation of this Easement. :

Section X111
Liens and Mortgages

Grantor represents that as of the date of this grant there are no fiens or mortgages outstanding against
the Property. Grantor has the right to use the Property as collateral to secure the repayment of debt, provided
that any lien, mortgage, deed of trust, or other rights granted for such purpose are subordinate to Five Valleys’
rights under this Easement. Under no circumstances may Five Valleys® rights be extinguished or otherwise
affected by the recording, foreclosure, or any other action taken concerning any subsequent lien or other interest
in the Property, and division or subdivision of the Property pursuant to foreciosure of a mortgage, deed of trust,
or comparable instrument is expressly prohibited by this Easement.

OR

At the time of conveyance of this Easement, the Property is subject to a mortgage [deed of trust/contract
for deed] in favor of _ securing a promissory note executed by Grantor.
Said mortgage [deed of trust/contract for deed] was recorded on , in Book/Roll , page
__, under Document No. , Records of County, Montana. In accordance with
Treasury Regulation §1.170A-14(g)(2). the holder of this mortgage has agreed by separate "Morigage
Subordination Agreement,” which will be recorded immediately after this Easement is granted, to subordinate its
rights and remedies in the Property to the extent necessary to permit Five Valleys to enforce the conservation
purposes of this Easement in perpetuity and to prevent any modification or extinguishment of this Easement by
the exercise of any rights of the mortgage [deed of trust/contract for deed] holder.

Grantor has the right to use the Property as collateral to secure the repayment of debt in the future,
provided that any lien, morigage, deed of trust, or other rights granted for such purpose are subordinate to Five
Valleys® rights under this Fasement. Under no circumstances may Five Valleys’ rights be extinguished or
otherwise affected by the recording, foreclosure, or any other action taken concerning any subsequent lien or other
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interest in the Property, and division or subdivision of the Property pursuant 1o foreclosure of a mortgage, deed of
trust, or coraparable instrument is expressly prohibited by this Easement.

All provisions concerning subordination contained in this Section shail inure to the benefit of
and be binding upon the successors and assigns of the parties hereto.

Section XII1
Miscellaneous Provisions

A. Partial invalidity. If any provision of this Easement or the application of any provision of this
Fasement to any person or circumstance is found to be invalid, the remainder of the provisions of this Easement
and the application of such provisions {o persons or circumstances other than those as to which it is found to be
invalid shall not be affected by the finding of invalidity.

B. Grautor” and "Five Valleys". Theterms "Grantor" and “Five Valleys”, as used in this Fasement,
and any pronouns used in place of those terms, shall mean and include the Grantor named above and Grantor’s
heirs, personal representatives, eXecutors, SUCCESSOrs and assigns, and Five Valleys Land Trust, Inc., and ils
successors and assigns, respectively.

€. Titles. Section and paragraph titles and subtitles are for convenience only and shali not bedeemed to
have legal effect.

D. Subseguent deeds. The Grantor agrees that reference to this Easement will be made in any
subsequent purchase and sale agreements, deeds, or other legal instruments conveying an interest in the Property
{(including any leasehold interest).

E. Amendment. If circumstances arise under which an amendment to or modification of this Easement
would be appropriate, the Grantor and Five Valleys may jointly amend this Easement; provided that no
amendment shall be allowed that affects the qualification of the Easement or the status of Five Valleys under any
applicable laws, including Section 170(h) of the Internal Revenue Code of 1986, as amended, or Section 76-6-
101, et seq., MCA. Any such amendment shall be consistent with the purposes of this Easernent, shall not affect
its perpetual duration, shall not permit additional development or improvements to be undertaken on the Propeity
other than development or improvements currently permitted by this Easement, and must either enhance or have
nio effect on any of the Conservation Values protected by this Easement. Amendments made pursuant to this
paragraph may not result in prohibited inurement or private benefit to any party. Any amendment shali be in
writing, shall be signed by the Grantor and Five Valleys, and shall be recorded in the official records of

County, Montana.

F. Governing law. If any dispute arises over the interpretation or enforcement of the terms and
conditions of this Basement, the laws of the State of Montana shall govern the resolution of such disputs.

G. Entire Agreement, This instrument sets forth the entire agreement of the parties with respect to the
Easement and supersedes all prior discussions, negotiations, understandings, or agreements relating to the
Easement, ali of which are merged herein. No alteration or variation of this instrument shall be valid or binding
unless contained in an amendment that complies with Section ___above.
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IN WITNESS WHERFEOF, this Easement has been executed by the Grantor and Five Valleys on

,20 .

[GRANTOR’S NAME]

FIVE VALLEYS LAND TRUST, INC.

By:

John Talbot, President
By:

Ann Boone, Secretary
STATE OF MONTANA 3

88
COUNTY OF MISSOULA )

This instrument was acknowledged before me on .20, by as
of N
{SEAL) Motary public for the state of Montana
Residing at
My commission expires
STATE OF MONTANA )

.88
COUNTY OF MISSOULA )

This instrument was acknowledged before me on ,20__, by as
of Five Valleys Land Trust, Inc.

{SEAL) Motary public for the state of Montana
Residing at
My commisgion expires
STATE OF MONTANA )

85
COUNTY OF MISSOULA )

This instrument was acknowledged before me on .20 by as
of Five Valleys Land Trust, Inc.
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(SEAL) ' Notary public for the state of Montana
Residing at

My commission expires
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EXHIBIT A

The Property LEGAL DESCRIPTION:
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Conservstion Eassement
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EXHIBITB
Map of Easement Property

{Name of Basement) Five Valleys Land Trust
Copservation Hasemwent
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EXHIBITC
BASELINE DOCUMENTATION REPORT
[TO BE USED WHEN THE BASELINE REPORT IS RECORDED WITH THE CONSERVATION

EASEMENT]
TO BE INCLUDED AS THE LAST PAGE OF THE BASELINE REPORT WHICH WILL BE
ATTACHED HERE:
This acknowledgment is made by whose address is

Montana 59801, (referred to in this acknowledgment as the "GRANTOR"), and Five Valleys Land Trust,
Inc., whose address is P.O. Box 8953, Missonla, Montana 59807 (referred to in this acknowledgment as the

"Five Valleys").

{. The Grantor is the owner of approximately ___ acres of real property located in Missoula County,
Montana {referred to in this acknowledgment as the ”Property”) and intends to grant Five Valleysa
conservation easement on that Property.

2. Attached to this acknowledgment is documentation sufficient to establish the condition of the
Property on the date of execution of the conservation easement. The data and photographs contained in this
documentation were obtained during visits to the Property in .

3. The Grantor and Five Valleys mutually acknowledge and agree that the documentation attached to
this acknowledgment constitutes an accurate representation of the condition of the Property as of the date of
this acknowledgment.

4. A copy of this acknowledgment will be attached to the conservation easement as an exhibit in
order to provide evidence in the real estate records of compliance with Section 1.170A-14(g}(5)i) of the
Internal Revenue Service Regulations.

Dated 20 .

[Grantor's NAME]

FIVE VALLEYS LAND TRUST, INC.

By:
[Name of FYLT Stewardship Staff responsible for baseline report preparation/ review]

{Name of Essement} /Five Valleys Land Trust
Conservation Easement
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EXHIBITC

ACKNOWLEDGMENT OF BASELINE DOCUMENTATION SITE VISIT
[TO BE USED WHEN THE BASELINE REPORT IS FINISHED AFTER THE CONSERVATION
BASEMENT IS RECORDED]

. of X . as Grantor of the Deed of Conservation Hasemers
1o which this Exhibit C is attached and into which it is incorporated by reference, and Five Valleys Land
Trust, Inc., whose address is P.O. Box 8953, Missoula, Montana 59807 (referred to in this acknowledgment
as the "Five Valleys™), hereby mutually acknowledge, declare and agree as follows:

1. Grantor has made available to a representative of Five Valleys prior to the grant of this
Rasement, information sufficient to document the condition of the Conservation Values associated with the
Property that is subject to this Easement.

2. A representative of Five Valleys has collected and compiled docomentation sufficient to
establish the condition of the Conservation Values of the Property as of the date of the grant of this Easement
and has shared this documentation with Grantor.

3. The documentation was compiled by a representative of Five Valieys on a site visit to the
Property on , and consists of mapping of physical features and resources, photographs
of structures, developments and improvements, and gathering of other appropriate information to document
the Conservation Values of the Property.

4, Grantor and Five Valleys mutually acknowledge and agree that this information constitutes
an accurate representation of the Conservation Values of the Property 1o be subject to this Easement at the

time of its grant.

5. Additional information and documentation will be gathered as historical, government and
archival documents and aerial photographs are made available to Grantor and Five Valleys.

6. Grantor and Five Valleys further agree that & final resource documentation report shall be
completed from the above mentioned information by , or sooner. Upon its completion,
the final resource documentation report shall be reviewed and approved in final form by both Grantor and
Five Valleys, and shall be on file with Five Valleys in Five Valleys' normal place of business.

DATED this __day of ,20

GRANTOR:

FIVE VALLEYS LAND TRUST, INC.:

Jim Berkey, Stewardship and Land Protection
Coordinator

{Mame of Bascanent} Aive Valleys Land Trust
Conservation Easement
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EXHIBITD

FORM OF
ACKNOWLEDGMENT OF VALUE OF CONSERVATION EASEMENT
{(NOT TG BE RECORDED)
, of , Montana, Grantor of 2 Deed of Conservation

Easement dated 20, and recorded on , 20__, at (book and page), Record of

County, Montana, the Five Valleys Land Trust of Missoula, Montana, Grantee of said
Conservation Fasement, and ,of , Montana, appraiser ofthe
Property subject to the Conservation Easement, hereby acknowledge, declare and agree as follows:

L That the value of the Property immediately prior to encumbrance by the grant of the Conservation
Hagement was , and the value of the Property immediately afier the conveyance of the
Conservation Fasement to the Five Valleys Land Trust, Inc., was

2. Thus, the parties hereto agree that the grant of the Conservation Easement reduced the value of the
Grantor's interest in the Property by percent { %).

The original of this Acknowiedgment will be retained in the files of Five Valleys Land Trust, Inc., or its
successors and assigns, at its normal place of business,

DATE GRANTOR(S)
DATE _ PRESIDENT

FIVE VALLEYS LAND TRUST
DATE APPRAISER

{blams of Easement} /Five Valleys Land Trust
Conservation Easement



APPENDIX E

MONTANA LAND RELIANCE- SAMPLE DEED OF CONSERVATION
EASEMENT '



DEED OF CONSERVATION EASEMENT

THIS GRANT DEED OF CONSERVATION EASEMENT ("Easement”) is made this
day of , 20 , by , whose mailing
address is (hereinafter together with their heirs, personal representatives,
successors, and assigns collectively referred to as "Grantor”) and THE MONTANA LAND
RELIANCE, a nonprofit Montana corporation with a principal office at 324 Fuller Avenue,
Helena, Montana 59601 (hereinafier referred to as "Grantee™);

WHEREAS, Grantor is the owner of certain real property in A .
Anaconda-Deer Lodge County, Montana, more particularly described in Exhibit A attached
hereto and incorporated by this reference (hereinafter the "Property™); and,

WHEREAS, the Property has significant scenic and open space values as recognized in
the Montana Open Space Land and Voluntary Conservation Easement Act, Montana Code
Annotated (MCA) Section 76-6-101, et seq.; and,

¥

WHEREAS, the Property constitutes a valnable element of the Big Hole River Valley
and its scenic and open space lands (hereinafter the "Conservation Values™) which are of great
importance to Grantor and to the people of the State of Montana, and are worthy of preservation;

and,

WHEREAS, it is the intent of this Easement to maintain the rural, agricultural and nafural
scenic qualities of the area by the retention of significant open space for a variety of uses
including wildlife habitat, recreation and agricultural purposes; and,

WHEREAS, the Anaconda-Deer Lodge County, Montana, Commissioners have
expressly recognized in the County Master Plan, adopted in 1992 and revised in June, 1992, the
importance of preserving open space and agricultural lands in Anaconda-Deer Lodge County,
Montana, as a result of rapid urban and suburban development of formerly rural lands; and,

WHEREAS, the Anaconda-Deer Lodge County Master Plan specifically encourages use
of conservation easements to preserve open space and agricultural lands in the area; and,

WHEREAS, Grantor and Grantee intend to preserve the Conservation Values of the
Property in their largely undeveloped condition to protect and preserve the natural scenery
enjoyed by the general public traveling Highway 43 and recreating on the Big Hole River; and,

WHEREAS, Grantor desires and intends that the Conservation Values of the Property be
preserved and maintained by a continuation of land uses that will not substantially impair those
Values; and,

WHEREAS, the State of Montana has recognized the importance of private efforts
toward voluntary conservation of private lands in the state by the enactment of MCA
Sections 76-6-101, et seq., and 76-6-201, et seq.; and,



WHEREAS, Grantee is a qualified organization under MCA Sections 76-6-104(5} and
76-6-204, organized to conserve land for scenic open space purposes, and is an organization
described in Section 170(h)(3) of the Internal Revenue Code of 1986 (hereinafter the "Code™)
qualified to receive and hold conservation easements;

MNOW, THEREFORE, in consideration of the mutual covenants contained herein, and
further, pursuant to MCA Section 76-6-201, gt seq., Grantor does hereby convey to Grantee this
Easement in perpetuity, consisting of the rights hereinafter enumerated on, over and across the

Property.

SECTION I
Purpose and General Effect of Easement

A, Purpose. It is the purpose of this Easement to assure that the Conservation Values
will be maintained forever and to prevent any use of, or activity on, the Property that will
significantly impair those Values. Grantor intends that this Easement will limit the use of the
Property to such activities as are consistent with that purpose (including ranching activities;
hunting, fishing and other recreational uses; guest ranching activities; and operation of a bed and
breakfast business consistent with the terms hereof). Grantor and Grantee recognize that changes
in economic conditions, in technologies, in accepted farm, ranch and forest management
practices, and in the situation of Grantor may result in an evolution of land uses and practices
related to the Property provided that such uses and practices are consistent with the purpose of
this Easement.

B. Perpetual restrictions. This Easement shall run with and burden title to the
Property in perpetuity and shall bind Grantor and all future owners and tenants.

C. Dedication. The Property is hereby declared to be open space and may not,
except as specifically provided herein, be converted from open space.

SECTIONE
Rirhts Conveved

The rights conveyed by this Easement are the following:

A, Identification and protection. To identify, preserve and protect in perpetuity the
Conservation Values, subject, however, to Grantor's reserved rights as herein provided and
further subject to all third party rights of record in the Property existing at the time of
conveyance of this Easement and not subordinated to this Easernent.

B. Access. Upon prior notice to Grantor, to enter upon the Property to inspect the
same and to monitor Grantor's compliance with the terms of this Easement in a manner that will
not unreasonably interfere with the use of the Property by Grantor. Aside from the rights of
access granted in the preceding sentence of this paragraph B, this Easement does not grant to
Grantee, nor fo the public, any rights to enter upon the Property.

C. Injunction and restoration. To enjoin any activity on, or use of, the Property
which is inconsistent with the purpose of this Easement and to enforce the reasonable restoration
of such areas or features of the Property as may be damaged by such activity or use.



SECTION 11
Reserved Rights and Prohibited Tises

Al Reserved rights. Grantor reserves to themselves and to their personal
representatives, heirs, successors, and assigns, ail rights accruing from their ownership of the
Property, including the right to engage in or permit or invite others to engage in all uses of the
Property that are not expressly prohibited herein and are not inconsistent with the terms of this
Hasement. Without limiting the generality of the foregoing sentence, those uses and practices
described in Exhibit B, attached hereto and incorporated by this reference, are expressly

permifted.

B. Prohibited uses. Any activity on, or use of, the Property that is inconsistent with
the terms of this Easement is prohibited. Without limiting the generality of the foregoing
sentence, the activities and uses described in Exhibit C, attached hereto and incorporated by this

reference, are expressly prohibited.

SECTION IV
Prior Notice by Grantor and Approval of Grantee

Any enterprise, use or activity proposed to be done or undertaken by Grantor which
requires the prior approval of Grantee pursuant 1o an express provision of this Easement
{including any provision of Exhibit B or Exhibit C expressly requiring the prior approval of
Grantee) shall be commenced only after satisfaction of the notice and approval conditions of this
Section IV.

A Grantor's writien notice. Prior to the commencement of any enterprise, use or
activity requiring Grantee's approval, Grantor shall send Grantee written notice of the intention to
commence or undertake such enterprise, use or activity. Said notice shall inform Grantee of all
aspects of such proposed enterprise, use or activity, including, but not limited to, the nature,
siting, size, capacity, and number of structures, improvements, facilities, or uses.

B. Grantee's address. Said notice shall be sent by registered or certified mail, return
receipt requested, or by a private delivery service and shall be addressed to Grantee at P.O. Box
355, Helena, MT 59624, or to such other address as Grantor from time to time may be informed

of in writing by Grantee.

C. Grantee's response. Grantee shall have thirty (30) days from the mailing of such
notice, as indicated by the registered or certified return receipt, or the date of delivery by a
private delivery service, to review the proposed enterprise, use or activity and to notify Grantor
of any objection thereto. Such objection, if any, shall be based upon Grantee's opinion that the
proposed enterprise, use or activity is inconsistent with the purpose of this Easement. If, in
Grantee's judgment, conformity with the purpose of this Easement is possible, said notice shall
inform Grantor of the manner in which the proposed enterprise, use or activity can be modified
to be consistent with this Easement. Except as provided in paragraph E of this Section IV, only
upon Grantee's express written approval may the proposed enterprise, use or activity be
commenced and/or conducted, and only in the manner explicitly represented by Grantor and

approved by Grantee.

D. - Grantors address. Grantee’s response to Grantor's notice shall be sent by

registered or certified mail, return receipt requested, or by a private delivery service and shall be




addressed to Grantor at , or 1o such other address as Grantee from time to
time may be informed of in writing by Grantor.

E. Grantee's failure to respond. Shouid Grantee fail to post its response to Grantor's
notice within thirty (30) days of the posting of said notice, the proposed enterprise, use or
activity shall automatically be deemed consistent with the purpose of this Easement, Grantee
having no further right to object 1o the enterprise, use or activity identified by such notice.

F. Acts beyond Grantor's control. Grantor shall be under no liability or obligation
for any failure in the giving of notice with regard to any prudent action taken by Grantor under
emergency conditions to prevent, abate or mitigate significant injury to the Property or to any
person resulting from causes beyond Grantor's control, including, without lmitation, fire, flood,
storm, and earth movement, or from any other cause beyond the control of Grantor similar to
those occurrences specified.

SECTION Y
Breach and Restoration

A. Grantee's remedies. If Grantee determines that Grantor, or a third party
sanctioned by Grantor, is in violation of the terms of this Easement or that a violation is
threatened, Grantee shall give written notice to Grantor of such violation and demand corrective
action sufficient to cure the violation and, where the violation involves injury to the Property
resulting from any use or activity inconsistent with the purpose of this Easement, to restore the
portion of the Property so injured. If Grantor:

(i) fails o cure the violation within thirty (30) days after receipt of notice thereof from
Grantee;

(il) under circumstances where the violation cannot reasonably be cured within a thirty
(30) day period, fails to begin curing such violation within thirty (30) days of the date mutually
agreed to between Grantor and Grantee as the date when efforts to cure such violation can
reasonably begin; or,

(iiiy fails to continue diligently to cure such violation until finally cured,

Grantee may bring an action at law or in equity in a court of competent jurisdiction to enforce the
terms of this Easement, to enjoin the violation by a temporary or permanent injunction, to
recover any damages to which it may be entifled for violation of the terms of this Easement, and
1o require the restoration of the Property to the condition that existed prior fo any such injury. If
(rantee, in its reasonable discretion, determines that circumstances require immediate action to
prevent or mitigate significant damage to the Conservation Values, Grantee may pursue its
remedies under this paragraph {other than an action for damages) without waiting for the period
provided for a cure to expire. Grantee's rights under this paragraph apply equally in the event of
either actual or threatened violations of the terms of this Easement, and Grantor agrees that
Grantee's remedies at law for any violation of the terms of this Easement are inadequate and that
(rantee shall be entitied to the injunctive relief described in this paragraph, both prohibitive and
mandatory, in addition to such other relief to which Grantee may be entitled, including specific
performance of the terms of this Easement, without the necessity of proving either actual
damages or the inadequacy of otherwise available legal remedies. Grantee's remedies described
in this paragraph shall be cumulative and shall be in addition to all remedies now or hereafier
existing at law or in equity.



B. Costs of enforcement. Any costs incurred by Grantee in enforcing the terms of
this Easement against Grantor, including reasonable costs of suit and attorneys' fees, and any
costs of restoration necessitated by Grantor's violation of the terms of this Easement shall be
borne by Grantor. If Grantor prevails in any action to enforce the terms of this Easement,
Grantor's reasonable costs of suit, including reasonable attorneys' fees, shall be borne by Grantee.

C. Grantee's discretion. Enforcement of the terms of this Easement shall be at the
discretion of Grantee, and any forbearance by Grantee to exercise its rights under this Easement
in the event of any breach of any provision of this Easement by Grantor shall not be deemed or
construed to be a waiver by Grantee of such provision or of any subsequent breach of the same or
any other provision of this Easernent or of any of Grantee's rights under this Easement. No delay
or omission by Grantee in the exercise of any right or remedy upon any breach by Grantor shall
impair such right or remedy or be construed as a waiver.

D. Acts beyvond Grantor's control. Nothing contained in this Easement shall be
construed to entitle Grantee to bring any action against Grantor for any injury to or change in the
Property resulting from causes beyond Grantor's control including, without limitation, fire, flood,
storm, and earth movement, or from any prudent action taken by Grantor under emergency
conditions to prevent, abate or mitigate significant injury to the Property resulting from such
causes.

SECTION VI
Costs and Taxes

Grantor shall bear all costs and liabilities of any kind related to the ownership, operation,
upkeep, and maintenance of the Property, including responsibility for the control of noxious
weeds in accordance with Montana law. Grantor shall pay any and all taxes, assessments, fees,
and charges levied by competent authority on the Property, except any tax or assessment on this
Easement herein granted. Any lawful tax or assessment on this Easement shall be paid by
Grantee. Grantor shall also be responsible for and shall bear all costs associated with ensuring
compliance with all federal, state and local laws, regulations, rujes, and ordinances.

SECTION VII
Indemnities

A. Control of risks associated with Property ownership. Grantor and Grantee
acknowledge and agree that Grantor retains primary ownership of the Property and therefore

Grantor controls day-to-day activities on, and access to, the Property, except for Grantee’s
limited rights to monitor the condition of the Conservation Values and to enforce the terms of
this Easement. Except as specifically provided in paragraph C of this Section VII, Grantor
therefore agrees that general liability for risks, damages, injuries, claims, or costs arising by
virtue of Grantor’s continued ownership, use and control of the Property shall remain with
Grantor as a normal and customary incident of the right of Property ownership.

B. Grantor’s obligation to indemnify. Grantor agrees to hold harmless and indemunify
Grantee from and against all liabilities, penalties, costs, losses, damages, expenses, causes of
action, claims, demands, or judgments, including, without limitation, Grantee’s reasonable
attorneys' fees and costs of defense, arising from or in any way connected with: (i} injury to or
the death of any person, or physical damage to any property, resulting from any act, omission,
condition, or other matter related to or occurring on or about the Property, regardless of cause,
except as set forth in paragraph C below; (ii) the obligations of Grantor specified in Section VI
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and (iii) the obligations arising from past, present or future presence of any hazardous substance
on the Property, and any obligation associated with the generation, discharge, transport,
containment, or cleanup of any such hazardous substance, except as set forth in paragraph C
below.

C. Grantee’s obligation to indemnify. Grantee shall hold harmiess and indemnify
Grantor from and against all liabilities, claims, penalties, costs, demands, or judgments,
including reasonable attorneys' fees and costs of defense, arising from or in any way connected
with injury to or the death of any person, or physical damage to any property, resulting from any
act, omission, condition, or other matter related to or occurring on or about the Property, while
Grantee is on the Property in the course of carrying out the duties and obligations of Grantee
under the terms of this Easement.

D. Definitions. For the purposes of this Section VII, Grantor’s and Grantee’s agreement
to hold harmless and indemnify will extend fo their respective directors, officers, employees, and
agents and their heirs, personal representatives, successors and assigns. The term "hazardous
substance"” shall mean any chemical, compound, material, mixture, or substance that is now or
hereafter defined or classified as hazardous or toxic by federal, state or local law, regulation or
ordinance,

SECTION VI
Assisnment of Easement

The benefits of this Easement shall be assignable, but Grantee may not transfer or assign
its interest in the Property created by this Easement except to a "qualified organization,” within
the meaning of Section 170(h)(3) of the Code. In the event assignment of this Easement
becomes necessary, Grantee shall seek an assignee which is mutually acceptable to Grantee and
Grantor. Any such qualified organization shall agree to enforce in perpetuity the conservation
purpose of this Easement. Grantee agrees that it will make a reasonable effort in the event of any
assignment to suggest an assignee which is a qualified organization other than a governmental
unit referred to in Section 170(c)(1) of the Code, which has conservation of scenic open space as
a substantial organizational purpose, and Grantee further represents to Grantor that its present
intention is to assign its interest in this Easement only in connection with a dissolution of
Grantee. :

SECTION IX
Documentation

Grantor has made available to Grantee, prior to the execution of this Fasement,
information sufficient to document the condition of the Conservation Values of the Property.
The parties acknowledge that this information shall be compiled and developed into a final
resource documentation report as soon as is practically feasible after the grant of this Easement.
The parties have signed a written acknowledgment, attached hereto as Exhibit D and
incorporated by this reference, that the information compiled prior to the time of the grant of this
Easement, which shall be incorporated into the final resource documentation report, accurately
represents the condition of the Conservation Values of the Property as of the date of the grant of
this Easement in accordance with Treasury Regulation §1.170A-14(g)(5)(i). The parties intend
that the documentation shall be used by Grantee to monitor Grantor's compliance with the terms
and conditions of this Easement. The documentation shall be on file with Grantee.



SECTION X
Extinguishment: Grantee's Entitlement fo Proceeds

A. Extinguishment. If circumstances arise in the future which render the purpose of
this Easement impossible to accomplish, this Easement may only be terminated or extinguished
(as provided for in Treasury Regulations Section 1.170A-14{g)(6)(1)), whether in whole or in
part, by judicial proceedings in a court of competent jurisdiction, and the amount of the
compensation to which Grantee shall be entitled from any sale, exchange or involuntary
conversion of all or any portion of the Property, subsequent to such termination or
extingnishment, shall be determined, unless otherwise provided by Montana law at the time, in
accordance with paragraph B of this Section X. Grantee shall use any such proceeds in a manner
consistent with the purpose of this Easement.

B. Compensation. This Easement constitutes a real property interest immediately
vested in Grantee, which, for purposes of paragraph A of this Section X, the parties stipulate to
have 2 fair market value determined by multiplying the fair
market value of the Property unencumbered by the Easement (minus any increase in value after
the date of this grant attributable to improvements) by the ratio of the value of the Easement at
the time of this grant to the value of the Property, without deduction for the value of the
Easement, at the time of this grant. The values referred to in the preceding sentence shall be
those values established by Grantor's qualified appraisal (pursuant to Treasury Regulation
§1.170A-13) for federal income, gift or estate tax purposes. For the purpose of this paragraph,
the ratio of the value of the Easement to the value of the Property unencumbered by the
Easement, as established at the time of this grant, shall remain constant. Within one (1) year of
completion of the qualified appraisal, Grantor, Grantee and Grantor's appraiser shall sign a
written acknowledgment of the values thus established on a form similar to the sample attached
hereto as Exhibit E. The original of said acknowledgment shall be held on file with Grantee at
Grantee's normal place of business.

C. Eminent domain. If all or a portion of the Property is taken in exercise of eminent
domain by public, corporate or other authority, so ag to abrogate the restrictions imposed by this
Hasement, Grantor and Grantee may join in appropriate actions to recover the fuil value of the
Property (or portion thereof) taken and all incidental or direct damages resulting from such
taking. Any expense incurred by Grantor or Grantee in any such action shall be first reimbursed
out of the recovered proceeds. If the full value of the Property (or portion thereof) taken and all
incidental and direct damages recovered in such eminent domain proceedings is determined to be
the fair market value of the Property (or portion thereof) taken unencumbered by this Easement,
the remainder of such proceeds shall be divided between Grantor and Grantee in proportion to
their interest in the Property (or portion thereof) as established by paragraph B of this Section X.
Grantor shall receive all proceeds, however, if the fair market value and damages recovered in
such eminent domain proceeding are determined to be the fair market value of the Property (or
portion thereof) taken as encumbered by this Easement. Nothing herein shall prevent Grantee
from independently seeking just compensation for the taking or condemnation of its conservation
casement interest in the Property and for any incidental or direct damages to the Conservation
Values protected by this Easement which are caused by such taking or condemnation.

SECTIONXI
Miscellancous Provisions

A, Partial invalidity. If any provision of this Easement or the application thereof io
any person or circurnstance is found to be invalid, the remainder of the provisions of this
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Easement and the application of such provisions to persons or circumstances other than those as
to which it is found to be invalid shall not be affected thereby.

B. "Grantor™ and "Grantee". The terms "Grantor” and "Grantee,"” as used herein, and
any pronouns used in place thereof, shall mean and include the above-named Grantor and their
heirs, personal representatives, executors, successors in interest, and assigns, and The Montana
Land Reliance and its successors and assigns, respectively.

C. Titles. Section and paragraph titles and subtitles are for convenience only and
shall not be deemed to have legal effect.

D. Subsequent transfers. Grantor agrees that reference to this Easement and
reference to its dates and places of recording in the Public Records of Anaconda-Deer Lodge

County will be made in any subsequent deed or other legal instrument by which they convey any
interest in the Property, including any leasehold interest.

E. Governing law. In the event any dispute arises over the interpretation or
enforcement of the terms and conditions of this Easement, the laws of the State of Montana shall

govern resolution of such dispute.

F. Amendment. If circumstances arise under which an amendment to or
modification of this Easement would be appropriate, Grantor and Grantee are free to jointly
amend this Easement; provided that no amendment shall be allowed that will affect the
qualifications of this Easement under any applicable laws, including MCA Section 76-6-101, et
seqg., and the Code. Any amendment must be consistent with the conservation purpose of this
Easement, may not affect its perpetual duration, and either must enhance, or must have no effect
on, the Conservation Values which are protected by this Easement. Furthermore, the provisions
concerning valuation of this Easement, which are set forth in Section X above and in Exhibit E,
may not be amended. Any Easement amendment must be in writing, signed by both parties, and
recorded in the Public Records of Anaconda-Deer Lodge County.

G. Conservation intent. Any ambiguities in this Easement shall be construed in 2
manner which best effectuates its Conservation Values.

IN WITNESS WHEREQF, Grantor and Grantee have hereunto set

their hands.
GRANTOR:
By:
GRANTEE: THE MONTANA LAND RELIANCE,

a corporation

By:
[Name and title]



EXHIBIT A
LEGAL DESCRIPTION



EXHIBIT B
PERMITTED USES AND PRACTICES

The following uses and practices, though not an exhaustive recital of consistent uses and
practices, are hereby deemed to be consistent with the purpose of this Easement and are
expressly permitted:

1. Ranching activities. To conduct ranching activities, including raising and
managing livestock and leasing of the Property for grazing purposes. Also, rangeland restoration
and improvement practices are permitted provided the subsurface of the soil is not disturbed by
deep plowing or exposed to the effects of wind and water erosion (no tillage methods of
rangeland reseeding and cultivation are preferable).

2. Hunting and fishing. To use the Property for hunting of game animals and
fishing,

3. Water resources. To maintain, enhance and develop water resources on the
Property for permitted agricultural uses, fish and wildlife uses, domestic needs, and private
recreation. Permitted uses include, but are not limited to, the following: the right to restore,
enhance and develop water resources, including ponds and dams; to locate, construct, repair, and
maintain irrigation systems; and to develop stock watering facilities.

4, Maintenance and structures. All existing structures and structural remains, roads,
etc., on the Property are identified in Exhibit F, attached hereto and incorporated by reference.
The existing old log barn and log structure remains noted in Exhibit F and located near
LaMarche Creek shall at no time be replaced with new structures. Grantor retains the right to
remove these structures should they prove a hazard to persons or property. Except as limited in
the preceding sentences, Grantor retains the right to maintain, repair, remodel, and make
additions to any existing or subsequently constructed structures and improvements expressly
permitted by this Easernent. In the event of removal or destruction of any or all of said structures
and improvements, to replace them with structures and improvements of a similar function and
use, of the same approximate size and in the same general locations. To place upon the Property
additional non-residential structures and other improvements as may be necessary for agricultural
purposes, or as may be ancillary to the existing residence (such as garages or outbuildings)
pursuant to the terms hereof. All such new non-residential structures shall be located within
Development Area No. 2 delineated in Exhibit G, attached hereto and incorporated by reference,
on the north and east side of the road on the bench, above the creek bottom and below the
existing residence.

5. New residence. To construct, maintain and repair one (1) additional single family
residence with an associated garage or garages or other ancillary outbuildings. The additional
residence shall at no time exceed 4,000 square feet, not including any attached garage, and shall
be located within Development Area No. 1 delineated in Exhibit G, between the west side of the
road and base of the hill.

In the event of removal or destruction of any residence or structure described in this
paragraph 5, Grantor may replace the same with a similar structure in the same general location.

6. Mineral exploitation. There shall be no exploration for, extraction or removal of
any minerals (including oil, gas, hydrocarbons, and hard-rock minerals) by any surface or
subsurface mining method; there shall be no exploration for, or exploitation of, hydrothermal
resources; and there shall be no extraction or removal of any non-mineral substance (including
peat, but other than timber as permitted by this Exhibit B, paragraph 8) resulting in significant
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disturbance to, or degradation of, topsoil, vegetation, or water quality. Notwithstanding the
foregoing sentence, subject to the prior approval of Grantee, as provided in Section IV hereof,
Grantor may extract minerals or non-mineral substances, for non-commercial use on the
Property, by a method that has limited, localized impact on the Property but that is not
irremediably destructive of any Conservation Value, within the meaning of Treasury Regulation
Section 1.170A-14(g)(4)(i) or its successor provision, provided the surface alteration is restored
to its original state and approximate contour.

7. Transfer of land. To grant, sell, exchange, devise, gift or otherwise convey or
dispose of all or any portion of Grantor's right, title, estate, and interest in the Property as one (1)
parcel only. Grantor shall furnish Grantee with a copy of any document or conveyance utilized
to effect the transfer of the Property within thirty (30) days of the execution of said document or

conveyance.

8. Timber removal. To remove select trees that present a hazard to persons or
property, or the cutting of firewood, posts and poles for non-commercial use. Further, Grantor
retains the right to selectively harvest trees to use in construction of residential or non-residential
structures as permitted in this Exhibit B. All timber removed by Grantor pursuant to this
paragraph 8, must be used or disposed of on the Property or, in the case of firewood, given away
free of charge, and, such timber removed must protect and minimize impact on the Conservation
Values. In connection with the upkeep, maintenance and repair of structures and residences,
Grantor specifically reserves the right to clear brush, and prune, trim and remove trees, or to
plant trees, shrubs, flowers, and other native or non-native species for landscaping or gardening

purposes.

In the event of widespread disease, or insect infestation; or unforeseen natural events,
such as wind-throw or fire, which jeopardizes the overall forest health and may require more than
limited, selective harvest to control, Grantor and Grantee may, by mutual agreement, expand the
provisions of this paragraph 8, for non-commercial or commercial timber harvest, to protect the
Conservation Values of the Property in accordance with the terms and conditions of Section IV.

9. Bed and breakfast business and/or residence-based business. To use one (1) of the
residences on the Property for the operation of a bed and breakfast business.

Persons living on the Property may also conduct businesses within their residence so long
as any such business, other than the bed and breakfast business permitted above, is not & sales or
service business involving dealing with the general public on the Property on a regular basis.

10.  Guest ranching operation. To use the Property, or enter info agreements with
third parties to enable them to use the Property for a commercial guest ranching operation. Any
agreement between Grantor and others pertaining to the use of the Property for commercial guest
ranching activities must be made expressly subject to the terms and conditions of this Easement.
Consistent with this paragraph, Grantor may use in its guest ranching operation all existing or
subsequently constructed structures and improvements expressly permitted by this Easement or
replacements thereof. However, Grantor and third parties may not construct any facilities or
structures on the Property, except as provided for in this Exhibit B, paragraphs 4 and 5, to
accommodate the guest ranching operation.

END EXHIBITB
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EXHIBIT C
PROHIBITED USES AND PRACTICES

The following uses and practices, though not an exhaustive recital of inconsistent uses
and practices, are hereby deemed to be inconsistent with the purpose of this Easement and are
expressly prohibited:

1. Subdivision. The division, subdivision or de facto subdivision of the Property.

2. Mineral exploitation. Exploration for, or the removal or extraction of any mineral
or non-mineral substance by any surface or subsurface mining or extraction method, except as
provided in Exhibit B.

3. Commercial facilities. Except as expressly permitted under Exhibit B, the
establishment of any commercial or industrial facilities including, but not limited to, guest
ranching, outfitting, commercial feed lot, any retail sales or service business, restaurant, night
club, campground, trailer park, motel, hotel, commercial recreation facility, gas station, retail
outlet, or facility for the manufacture or distribution of any product (other than products to be
grown or produced on the Property in connection with purposes expressly permitted in Exhibit B
hereto).

4. Dumping. The dumping or other disposal of non-compostable refuse on the
Property, except nonhazardous wastes generated by normal ranching and land management
operations.

5. Construction. The construction of any structures except as provided in Exhibit B.

6. Billboards. The construction, maintenance or erection of any billboards.
Roadside signs are permitted only for the purposes of posting the name of the Property,
advertising any business permitted on the Property, controlling public access, providing public
notification of this Easement, or advertising the Property for sale.

7. Roads. The construction of roads except in connection with access to residences
and structures permitted in Exhibit B. Any road constructed shall be sited and maintained so as
to minimize adverse impact to the Conservation Values.

Aside from right-of-way easements Grantor may elect to grant to the appropriate
governmental authority in relation to the improvement and/or expansion of Highway 43, the
granting of road right-of-way easements upon or across the Property, except on existing or
permitted roads, is prohibited. However, right-of-way easements may be granted by mutual
agreement of Grantor and Grantee in cases where eminent domain statutes apply and clear public
necessity has been demonstrated to Grantor and Grantee.

8. Utilities. The granting of major utility corridor right-of-way easements.
However, such right-of-way easements may be granted by mutual agreement of Grantor and
Grantee in cases where eminent domain statutes apply and clear public necessity has been
demonstrated to Grantor and Grantee. Nothing in this paragraph is intended to preclude Grantor
from installing utility structures, lines, conduits, cables, wires, or pipelines upon, over, under,
within, or beneath the Property to existing and subsequently constructed structures and
improvements expressly permitied by this Easement, or from granting right-of-way easements
for utility services along or adjacent to the county and/or state roads or existing and permitted
roads on the Property.
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9. Mobile homes, etc. The placing, use or maintenance of any trailer, mobile home
or other moveable living unit (including any such unit placed on a permanent foundation};
provided, however, that Grantor or Grantor's guests may park or use a recreational vehicle on the
Property on a temporary basis.

10.  Game, fur or fish farms. The raising or confinement for commercial purposes of
{i) "alternative livestock” and "game animals" as defined in MCA Section 87-4-406 or its
successor statute, (ii) native or exotic fish, except that "private fish ponds,” as defined by MCA
Section 87-4-603, or its successor statute, may be maintained for recreational use, (iii) game
birds, (iv} furbearers, including mink and fox, or (v) other "wild animals” as defined in MCA
Section 8§7-4-801, or its successor statute, and "non-game wildlife” as defined in MCA Section
87-5-103(5), or its successor statute.

11.  Commercial timber harvest. Except as provided in Exhibit B, paragraph 8, the

harvest of timber on the Property for commercial purposes. For the purposes of this Easement,
the term "commercial timber harvest or thinning" is defined as any timber harvest in which the

product of such harvest is sold, traded, exchanged, or used off of the Property.

12.  Farming. Farming or cultivation of the Property, except as provided in Exhibit B,
paragraph 1. Grantor retains the right, however, to have vegetable gardens on the Property for
personal use.

END EXHIBIT C
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EXHIBIT D
PROPERTY RESOURCE DOCUMENTATION REPORT &
ACKNOWLEDGMENT OF ITS ACCURACY

In accordance with Treasury Regulation §1.170A-14(g)}5)(1), , Grantor
of this Deed of Conservation Easement to THE MONTANA LAND RELIANCE, Grantee of
said Conservation Easement, hereby acknowledge, declare, and agree that they have reviewed the
information contained in the Resource Documentation Report and that the Resource
Documentation Report is an accurate representation of the real property to be protected by this
Conservation Easement at the time of the transfer.

DATED this ____ day of , 20
GRANTOR:
By:
GRANTEE: THE MONTANA LAND RELIANCE,
a corporation
By:
{Name and title]

- 14 -



EXHIBITE
SAMPLE OF FORM T0O BE USED FOR
ACKNOWLEDGMENT OF VALUE OF THE
CONSERVATION EASEMENT

of. . Grantor of a Deed of Conservation Easement dated ,
20_, and recorded on , 20 , at Book __, Page __, Records of
County, Montana; THE MONTANA LAND RELIANCE, of Helena, Montana, Grantee
of said Conservation Easement; and, , appraiser of the property subject o the
Conservation Easement, (hereinafier the "Property"), hereby acknowledge, declare and agree as
follows:

i. That the value of the Property immediately prior to encumbrance by the grant of
the Conservation Easement was , and the value of the Property immediately after the
conveyance of the Conservation Easernent to the Montana Land Reliance was

2. Thus, the parties hereto agree that the grant of the Conservation Easement reduced
the value of Grantor's interest in the Property by percent {_%).

The original of this Acknowledgment is to be retained in the files of The Montana Land
Reliance, or its successors and assigns, at its normal place of business.

By:

DATE

THE MONTANA LAND RELIANCE

——  BY
DATE [Name and title]

APPRAISER

DATE

- 15



EXHIBIT F
EXISTING STRUCTURES, ETC.
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STATE OF )
D88,

County of }
This instrument was acknowledged before me on this ___day of , 20 by
Notary Public for the State of
{SEAL) Residing at
My commission expires
STATE OF MONTANA )

: §S.
County of Lewis and Clark )

This instrument was acknowledged before me on this __ day of ,20_ by

, as of The Montana Land Reliance.
Notary Public for the State of
(SEAL) Residing at

My commission expires
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APPENDIX F

U.S. FISH AND WILDLIFE SERVICE CONSERVATION EASEMENT
FORMATS



UNITED STATES DEPARTMENT OF THE INTERIOR
U.8. FiSH AND WILDLIFE SERVICE
GRANT OF EASEMENT FOR WILDLIFE HABITAT CONSERVATION

THIS INDENTURE, by and between hereinafter referred to as Grantors, and
. UNITED STATES OF AMERICA, hereinafter referred to as United States, acting by and through the Sacretary of tha
arior or his authorized representative.

WITNESSETH:

WHEREAS, the Migratory Bird Hunting and Conservation Stamp Act, 18 U.8.C. Secs. 715a-715e and 718d(c);
» Land and Water Conservation Fund Act of 1885; the Fish and Wildiife Act of 1958, 16 U.8.C. 742a-742j; the
rergency Wetlands Resources Act of 1986, 16 US.C. 3501, authorize the Secretary of the Interior to acquire fands and
ters or interests therein for the development, advancement, management, conservation, and protection of fish and
diife resources. The purpose of this easement is to preserve and protect in perpetuity fish and wildlife habitat,
juding wetland, riparian and upland plant communities, described on the map(s) attached hereto as Exhibit A |

: AND
WHEREAS, the lands described below contain habitat suitable for use as a wildlife area.

NOW, THEREFORE, for and in consideration of the sum of Doilars (3
o the Grantors in hand paid, the receipt of which is hereby acknowiedged, Grantors hereby grant and convey unto the
ited States, and its assigns, an estate, interest and perpetual conservation and wildiife easement, in lands of the
antors, together with the right of ingress and egress for the purpose of monitoring and enforcing the doing and
raining of activities by Grantors thereupon, tobe a servitude upon Grantors' said lands; and Grantors covenant with
s United States on behalf of themselves, their heirs, executors, administrators, successors, and assigns, forever, to do
d refrain from doing upon Grantors' said lands the various activities hereinafter recited, it being hereby agreed that the
ing and refraining from said activities, and each of them, upon said lands is and shall be for the benefit of the United
ates through the preservation and conservation of the land. No rights herein are granted to the general public for
cess to or entry upon the fand subject to this grant of easement for any purpose. The lands to which the terms of this
reement apply are described and located in County, State of fo-wit:

See Exhibit B for Legal Description of Property

SUBJECT. however, to all valid existing rights-of-way for highways, roads, railroads, pipelings, canals, laterals,
sctrical transmission lines, telegraph and telephone lines, cable lines, and all outstanding mineratl rights in third parties.

The conveyance hereunder shall be effective on the date of the execution of this Indenture by the Secretary of
s Interior or his authorized representative; provided, however, that such acceptance must be made within
lendar months from date of the execution of this Indenture by the Grantors, or any subsequent date as may be
stually agreed upon in writing by the parties hereto prior to the expiration of such date; and provided further, however,
at in the event such acceptance is not made by such date, this Indenture shall be nuil and void.

The Grantors, for themselves, and for their heirs, successors and assigns, lessees, andt any other person
siming under them, covenant and agree that they will cooperate in the maintenance and protection of all wetland and
idiife habitat areas, delineated on the map(s) attached hereto as Exhibit A, for the protection of fish and wildlife
sources. The parties acknowiedge that a Easement Documentation Report will be prepared for the property, at the
pense of the Fish and Wildiife Service, to document the physical and biological characteristics of the property at the
ne of the grant of this easement. A copy of this Report shall be maintained on file by both the Grantor and the Fish
«d Wildiife Service and by this reference made a part thereof. The parties hereby acknowiedge that the Report will
curately refiect the condition of the property subject to this sasement at the time of conveyance.

This easement shall limit the use of the property to activities that are consistent with the conservalion prposes
sptified herein, inciuding ranching and other agricultural uses, hunting, fishing, and those uses and practices consistent
i the terms hereof and identified in Exhibit C. The easement shall also limit the use of the property to those
sreational uses not associated with the uses and practices prohibited in Exhibit D



The resirictions hereby imposed upon the use of said lands of the Grantors and the activities which Grantors covenant to
refrain from doing upon said iands, except as may be authorized from time to time by the express prior written consent of
the U.8. Fish and Wildiife Service, are identified in Exhibit D.

Copies of the above-referenced map(s), Exhibit A, are on file in the Office of the Regionat Director, U.S. Fish and
Wildtife Service, Denver, Colorado.

it is further understood that the rights and interests granted to the United States herein shall become part of the
National Wildlife Refuge System and shall be administered by the U.S. Fish and Wiidiife Service, pursuant to the
National Wildlife Refuge System Administration Act, 16 U.5.C. Sec. 668dd.

SPECIAL PROVISIONS

1. This indenture shall not be binding upon the United States until accepted on behalf of the United States by the
Secretary of the Interior or his authorized representative, although this indenture is acknowledged by the Grantors to be
presently binding upon them and to remain so until the expiration of said period for acceptance, as hereinabove
described, by virtue of the payment to the Grantors, by the United States, of the sum of One Dollar, the receipt of which
is hereby expressly acknowledged by Grantors.

2. Noftice of acceptance of this Indenture shall be given the Grantors by certified mail addressed to and
shall be effective upon the date of mailing, and such notice shalt be binding upon all Grantors without sending a separaie
notice to each.

3. Payment of the consideration will be made by a United States Treasury check after accepiance of this indenture
by the Secretary of the Interior or his authorized representative and after the Attorney General, or in appropriate cases,
the Sdlicitor of the Department of the Interior shall have approved the easement interest thus vested in the United States.

IN WITNESS WHEREOF the Grantors have hereunio set their hands and seals this day of 20
Landowner Signatura(s) Landowner Signature(s)
ACKNOWLEDGMENT
STATEof { )
COUNTY of { )
Onthis ___ dayof in the year 20 _ before me personally appeared knowm to me

to be the persons(s) described in and who executed the foregoing instrument and acknowledged to me that (they)
(he/she) executed the same as (their) (his/her) free act and deed.

Notary Public

My commission expires

{SEAL}
ACCEPTANCE

The Secretary of the Interior, acting by and through his authorized representative, has executed this agreemeni on
hehalf of the United Siates this day of L 20 .

UNITED STATES OF AMERICA
DEPARTMENT OF THE INTERIOR

By

Tithe:

1.8, Fish and Wildiife Service



EXHIBIT B: LEGAL DESCRIPTION



EXHIBIT C: PERMITTED USES AND PRACTICES

The foliowing uses and practices by the Grantor, though not an exhaustive recital of all uses and practices of said
lands, are hereby deemed to be consistent with the conservation purposes of the Easement. Any proposed activities
or uses not identified below shall require prior written approval by the Fish and Wildlife Service. In addition, cerlain
uses and practices identified below are subject 1o specific conditions or require prior approval. The remainder of
these consistent uses shall not be preciuded, prevented, or limited by the Easement.

1.

To maintain, repair and/or replace the existing dwellings and associated outbuildings, with buildings of the
same purpose and/or utility, in substantially the same location, for the (insert number of residences) existing
residence(s) located in (insert legal description down to the smaliest aliquot part). as shown and described
on Exhibit A

To construct, maintain, repair and replace ONE additional single family residence within said easement
lands, to be located in (insert legal description down to the smallest aliquot part}, as shown on the attached
Exhibit A, the exact location to be mutually agreed upon later by the parties. The Grantor is responsibie for
complying with ali federal, state and local laws, ordinances and regulations concerming this reserved building
site, as applicable. :

To maintain, repair and replace existing agricutiural buildings and structures, including but not Himited to
corrals, fences, hay sheds, loafing sheds, bams, or other non-residential buildings, and water facilities
including but not limited to headgates, weirs, pipelines, irmigation ditches, reservoirs or wells, that support
agricultural uses of the property and other uses permitted herein; and with prior written approvai by the Fish
and Wildlife Service, construction and/or development of new agricultural buildings, structures, water
facilities, and reservoirs; provided that any maintenance, repair, replacement, construction or development
activities do not create barriers that inhibit the movement or migration of wildlife or cause long-term
impairment to the wetlands or wildlife habitat on lands identified in Exhibit A.

Livestock grazing

Harvesting native or tame grasses for hay production. Periodic renovation or reseeding of existing tame
grass stands will be permitted with prior written approval of the Fish and Wiidlife Service.  Typically,
approval for such renovation would be limited to no more than once every 7 to 10 years. Case by case
exceptions may be granted to these time frames to deal with unforseen situations such as a noxious weed
infestations or seeding failures due to drought. No approval will be granted to break (farm) native rangeland.

Maintaining or establishing in-home businesses so long as they do not require any physical development or
change to the land and/or construction of additional improvements, buildings, or other structures.

Minor surface disturbances associated with excavating small amounis of fill material or gravel for non-
commercial use on the property, or constructing agricultural buildings, structures and/or water Eacilities a5
authorized under Provisions 1 or 2 of this Exhibit. The area within the easement impacied by these
permitted disturbances shall total one acre of less in size.

Control of noxious weeds or exotic pests remains the responsibility of the Grantor, including the use of
chemical pesticides and/or biological control agents in accordance with applicable Federal and Siate
statutes and regulations.

Cropland areas or other parcels identified on Exhibit A are exempt from Provision 2 andfor 5 of Exhibit .



10.

Selectively harvest timber in accordance with those forestry practices which are consistent with the purpose
of this easement, provided that any timber harvest permitied hereunder must conform to state and federal
forestry laws, regulations, practices, and guidelines, as they may apply fo the specific timber harvest
activities proposed by the Grantor, and are subiect o the following conditions:

a. Non-commercial Timber Harvest - Grantor may cut, harvest or remove dead or diseased trees for
non-commercial use, or trees that present a hazard to persons or property, or the cutting of firewood,
posts and poles for non-commercial use, without prior approval in writing from the Fish and Wildlife
Service.

b. Commercial Timber Harvest - For the purposes of this easement, the ferm "commercial timber
harvest or thinning” is defined as any timber harvest in which the product of such harvest is sold,
traded, exchanged, or used off the said lands. Any commercial timber harvest or thinning, including
those for abatement of disease or infestation, shall require praparation of a timber harvest plan, at
the Grantor's expense, by a qualified forester. Such plan shali be submitted to the Fish and Wildlife
Service for prior review and approval, and if approved, all commercial imber harvest must be
conducted in accordancs with said plan.




EXHIBIT D: PROHIBITED USES AND PRACTICES

The foliowing uses and practices on the properly are hereby deemed to be inconsistent with the purpose of the
easement, and are expressly prohibited:

4. Draining, causing or permitting the draining by construction of ditches, or by any means, direct or indirect, whether
through transfer of appurtenant water rights or otherwise of any surface waters in or appurtenant to these wetland
areas delineated on Exhibit A; by not filling, causing or permitting the filling in with earth or any other material or
leveling, causing or permitting the leveling of any part or portion of said delineated wetland areas; and by not
buming, causing or permitting the burning of any wetland vegetation on any part or portion of said defineated wetiand
areas. This includes lakes, ponds, marshes, sloughs, swales, swamps, potholes, and other wholly or partially water-
covered areas, now existing or subject to recurrence through natural or man-made causes; provided, always, thal
the lands covered by this conveyance shall include any enlargements of said wetiand areas resuiting from norma
or abnormal increased water.

2. Altering the topography or other natural features by digging, exéavaﬁng, plowing, disking, cutling, filling, removing
or otherwise destroying the vegetative cover, including no agricultural crop production or imber harvesting upon
said lands delineated on Exhibit A, except as otherwise provided in Exhibit C.

3. Subdividing or de facto subdividing, and/or developing the area for residential, commercial, industrial or any other
pUrposes.

4. Erecting, constructing or placing any structures, buildings or improvements including trailers, mobile homes or other
temporary fiving quarters, except as otherwise provided in Exhibit C.

5. Exploring for and/or developing or extracting minerals, hydrocarbons, clay, sand, gravel, soll, peat, rock or any other
raterials on or below the surface of the property except as provided in Exhibit C.

8. Using or developing said fands for a game, fur, bird or fish farm, including the confinement, rearing, release and/or
tion of exotic or native game farm animals, birds, furbearers or fish as defined in Montana Code Annotated |
{(MCA) Sections 87-2-101 and 87-4-4086 or its successor statute.

7. Establishing or maintaining any commercial feediot, defined for purposes of this easement as a facility used for the
purpose of receiving, confining and feeding livestock for hire.

8. Dumping or disposing of non-household refuse and disposing of any material which is toxic to wildlife or considered
to contarninate soil, groundwater, streams, lakes or wetiands.

9. Constructing any new roads or granting of road right-of-way sasements except as provided in Exhibit C.



GRASSLAND EASEMENT SUMMARY

STATE:
COUNTY:
TRACT NAME:
TRACT NUMBER:
TOTAL ACRES COVERED BY GRASSLAND EASEMENT:

WETLAND ACRES COVERED BY GRASSLAND EASEMENT:
**(GRASS ACRES INCLUDED ON REPORTS:

EASEMENT DATED:
EASEMENT EXPIRES:
DATE EASEMENT ACCEPTED:

GRASSLAND EASEMENT CONSIDERATION: §

IF FUNDING IS OTHER THAN MBCF (CIRCLE ONE)
LWCF NAWCA DONATION OTHER (Explain}

PROJECT NAME, IF ANY: '

**(3rassland Easement Acres reported do not include wetland acres in the report because they
have been reported under a wetlands easement and we do not want to report them twice;
however, all acres, wet and grass, are encumbered by the grassland easement.
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UNITED STATES DEPARTMENT OF THE INTERIOR
U.S. FISH AND WILDLIFE SERVICE
CONVEYANCE OF EASEMENT FOR WATERFOWL MANAGEMENT RIGHTS

THIS INDENTURE, by and between parties of the first part, and the UNITED
ATES OF AMERICA, acting by and through the Secretary of the interior or his authorized representative, party of the second pant

WITNESSETH:

WHEREAS, the Migratory Bird Hunting and Conservation Stamp Act, 18, 11.5.C. 7180(c}; the Fish and Wildlife Act of 1956, 16
5.C. 742a-742]; the Emergency Wetlands Resources Act of 1986, 16 U.8.C. 3904; and the Land and Water Conservation Fund Act, 18
5.C. 4601-9(a)(1), authorize the Secretary of the Interior to acquire small wetland or pothole areas suitable for use as waterfowl

sduction areas.

WHEREAS, the lands described below contain or include small wetland or pothole areas suitable for use as waterfowl production areas:

NOW, THEREFORE, for and in consideration of the sum of

dlars (3 ), the parties of the first part do hereby convey to the United States, commancing with the accepiance of this
tenture by the Secretary of the interior or his authorized representative which acceptance must be made within months of the
scution of this indenture by the parties of the first part, of any subsequent date as may be mutually agreed upon during the term of this
tion, a permanent easement (in perpetuity) or right of use for the maintenance of the land described below as a waterfowt production
aa, inciuding the right of ingress to and egress on, over, acioss and through any and all lands as described below by authorized
wesentatives of the United States.

The tands covered by this conveyance are those weftiand areas, including lakes, ponds, marshes, sloughs, swales, swamps, potholes,
d other whoily or partially water-covered areas, now existing or subject io recurrence through natural of man-made causes, delineated

the map({s} attached hereto as Exhibit A and incorporated herein by this reference; provided, always, that the tands covered by this
nveyance shall inciude any enlargements of said wetland areas resuiting from normal or abnormal increased water. Thelands described
. Exhibit A, and the aforementioned right of ingress to and egress exiends on, over, across and through any and all lands within the
lowing described legal subdivision(s) in County, State of . ot

fl.egai Description]

Subject, however, o all valid existing rights-of-way for highways, roads, raflroads, pipefines, canals, laterals, slectrical iransmission
es, telegraph and telephone lines, cable fines, and all mineral rights.

The parties of the first part, for themseives, their heirs, successors and assigns, covenant and agree that they will cooperate
the maintenance of the aforesaid lands as a waterfowl production area by not draining, causing or permitting the draining by
nstruction of ditches, or by any means, direct or indirect, whether through the transfer of appurtenant water rights or otherwise
'any surface waters in or appurtenant io these wetland areas delineated on Exhibit A; by not filling, causing or permitting the
ling in with earth or any other material or leveling, causing or permitting the leveling of any part or portion of said delineated
stiand areas; and by not burning, causing or permitting the burning of any wetland vegetation on any part or portion of said
Hineated wetland areas. It is understood and agreed that this indenture imposes no other obligations or restrictions upon the
irties of the first part and that neither they nor their successors, assigns, lessees, or any other person or party claiming under
em shall in any way be restricted from camrying on farming practices such as grazing at any time, hay cutting, plowing, working
1 cropping wetlands when the same are dry of natural causes, and that they may utilize all of the subject lands in the
istomary manner except for the draining, filling, leveling, and burning provisions mentioned above.

Coples of the above-referenced map(s), being Exhibit A, are on file in the Office of the Regional Director, U.S. Fish and Wildlife Service.

SPECIAL PROVISIONS

4. This indenture shall not be binding upon the UNITED STATES OF AMERICA uniil accepted on behalf of the Linited States by the
scretary of the Interior of his authorized representative, aithough this indeniure is acknowledged by the pariies of the first pari fo be
esently binding upon the parties of the first part and 1o remain so until the expiration of said period for accepiance, as hereinabove
ssoribed, by virtue of the payment io parties of the first part, by the UNITED STATES OF AMERICA, of the sum of One Dollar, the receipt
“which it hereby expressly acknowledged by parties of the first parl. }



2. Motice of acceplance of this agrzement shall be given the parties of the first part by cerlified mail addressed o
and such notice shali be binding upon all the parties of the first par! without! sending 2 separate nofice to each

3. is further muiually agreed that no Member of or Delegate to Congress, or Resident Commissioner, shali be admitted to any share
or part of this confract, or to any benefit to arise thereupon. Nothing, however, herein conlained shall be construed o exiend to am
incorporated company, where such contract is made for the general benefit of such incorporation or company.

4. Payment of the consideration will be made by a United Slates Treasury check after acceptance of this indenture by the Secretary

of the interior or his authorized representative and afier the Attorney General, or in appropriate cases, the Solicitor of the Department of
the Interior shall have approved the sasement interest thus vested in the United States.

IN WITNESS WHEREOF the parties of the first part have hereunto set their hands and seals this day of 20

Landowner Signature L andowner Signature
ACKNOWLEDGMENT
STATE
COUNTY OF
On this day of . 20 before me personally appearsd

, known o me to be the person(s) described in and who execuled the foregoing instument and acknowledged to ma that they (he/she)
execuled the same as their (his/her) free act and deed.

Motary Public

{SEAL} My commission expires:

ACCEFTANCE

The Secretary of the Interior, acting by and ihrcugh his authorized representative, has axecuted this agreement on behalf of the United
States this ___ day of , 20

THE UNITED STATES OF AMERICA
By:

Tiile:
11.5. Fish and Wildlife Service
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Estate

by Stephen . Small, Esg.

WHEN LAND PASSES FROM one generation 1o the next, heirs
are often Gced with aburdensome estate tax bill. In many parts
of the country, land has 5o increased in value that heirs all
too oficn must sell the land they've inherited simply to pay
the estate X,

In 1997, Congress took an important step to address this
problem when it
passed the “Taxpayer
Relief Agi® which
added Section 2031(¢)
1w the Internal
Revenue Code. The
provision was clari-
fied and amended
under the IRS
Restructuring  3nd
Reform Act of 1998,
Section 2031{c) pro-
vides an exclusion
fivm estate tax for
ceriain land subject
1 a gualifying con-
servalion easement.
Section  2031(c)(9).
added by the 1998
Act, allows an estate
“tax, charitable deduc-
tion under Section 2055(f) when 2 gualified conservation ease-
ment is donated afler the death of the decedent (a post-mortem
donation) and before the decedent's estate tax retum is filed.

In simple sitnations, understanding Section 2031(c) can be
challenging. In complex situations, some of which are dis-
cussed in this article, understanding how 1 take advantage of the
benefits of Section 2031(¢), particularly the opportunity for 2
post-mortem eascment donation, can be difficult. b date, there
is no authority heyond the statute on the sxamples below.
(There is no case law, and there are no IRS regulations, on 2031
(¢)) 1 have reviewed the satute extensively and, although
some may take issue with one or more of my Interpretations,

Renchland in Colovado

'nderstanding the IRC 2031(c)

1 hope these hypothetical examples provide some guidance
on how the law applies in different situations,

Example 1: A Basic Exampie

Sue owns Diamond Farm. in 1986, Sue donates a conser-
vation easement on 1,000 acres of open land at Diamond
Farm, permitting
continuing agricul
tural and ranching
activities but other
wise permdlting 1o
Forther developmoent
and prohibnting com-
mercial recreational
activities.  Before
the donation of the
casement, the land
was valued at 81.5
million. The gase-
ment met all the
requirements  of
Section 170(h) of the
Code and reduced
the value of the
restricted land o $1
million. Sue digs in
: 1999, Assume the
land is still worth $1 million. Assume 20l the requirements of
Section 203Y{¢ are met. )
Analysis: Sue was entitled to a $500,000 income wax deduction
when she donated the easement and the land is valued at $1
million in her estaic. Sue's estate is ¢ligible for the Section
2031(c) exclusion, which further reduces the value of the
tand 1o $600,000 {by excluding 40 percent of the $1 million),
but the exclusion is limited to $200,000 in 1998. {The cxclusion
increases by $100,000 each year until 2002, whenit is capped
a1 $500,000 for 2002 2nd thereafter) 1f Sue's executor elecis 0
claim the exclusion, $800,000 of lund value {$1 milion minus
$200,000) will be subject to tax In Sug's este.
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Example 2: Easement Donated in a Will

Assume the facts are the same as in Example 1, except that the
casement is donated under Sue’s will zather than during her
lifetime.

Anglysis: Because the cascment was not donated during Sue's

Tfetime, she was not entitled to an income tax deduction. The
full value of the land ($1.5 million) is included in Sue's estate, the
easement is effective on Sue’s death, and Sue's estate feceivesan
estate tax charitable deduction under Scction 2055(F) for the
$500,000 value of the easement In effect, $1 million of land value
is subject to estate tax. In addition, as in Bxample 1, Sue’s estate
is eligible for the $200,000 Section 2031(c) exclusion in 1894

Example 3: Easement with Retained
Development Rights

Assume the facis are the same as in Example 1 except that
sha easamnent reserved the right to build, subdivide, and convey
into separate ownership two new residences on five-acre
house lots on the land.

Analysis: Section 2031(c) says the exclusion does not apply to
the value of *retained development rights.” Section 2031(2)(3)
generally defines a retained developmient tight as a commercial
right that is not “subordinate 1o and directly supportive of” the
sse of the land for Birming purposes. The right to subdivide and
convey two five-acre house lots reriainly appeass tobe a rewined
development right. If Sue's heirs take no action, the value of
+he house lots will not be eligible for the 2031(c) exclusion
. and will be fully subject to estate tax (although the exclusion
" will apply to the remaining land value}.

However, Section 2031(c)(5) also says that after the deatt
of the landowner, the heirs can agree 1o extinguish any or &l
of the retained development rights; i they do dhat, the estau
tax will be recaloulated as if the extingnished developmen
rights hed not been eserved in the eascment in the firs
place. (T use “heirs” as shorthand; the statute says that “sver
person in being who has an interest...in the land" can agre:
10 extingish retained development rights)

1f the heirs decide to do that, Section 2031{)(5) says the!

Cobat, Vermumt

A
H

Covrtesy of The Mature Consenanty

The estate 1ax benefits-of RC
2031{c} apply only to areas
within 25 miles of a metropoliton
statistical area, a nationat park, or
a federally designated wildemess

L£8,2 | area; or within 10 miles of an
¥ urban national forest {an ohscure
designation of the U.5. Forest
Service). The shaded areas of the
tnap show the areas covered.

The Land Trust Alifance’s
Public Policy Program Is working
with the Congress 1o extend
2031(¢) to conservation lands
it throughout the ountry.
Represantative Nancy Johnsen
{R-CT) and Senator Max Baucs
{0-3AT) have both introduced
legistation to make all parts of
the United States eligible.

LTA will continue 10 work for
bipartisan action 10 rrake every
landowner who wishes 1o donate
a conservation easement
eligible to l1ake advaniage af

JRET; IRC 2034
& —Ayssshay
174 Public Policy Direlor

il 15;5
3
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must execute an “agreemnent” o extin-
guish the retined development rights
within nine months after the decc-
dents death (by the original due date
for the estate tax returm), they must file
the agreement with the estale tax return
(which i due nine months afler the
decedent's death, unless the estate
receives a sitmonth extension), and
then they have two years after the dece-
denvs death to extinguish the develop-
ment ights [sce box on “Extinguishing
Retrined Developmment Rights,” page 11} -
1t is not necessarily poor or incor
rect planning to reserve certain devel-
opment rights in 2 conservation £ase-
ment, such as the right to subdivide or
the ight to construct additional resi-
dences. As noted above, the value of
these development rights will be fully
subject to estate tax {and not eligible
for the 40 percent Scction 2031{c}
exclusion). On the other hand, the

heirs may, if-they so desire, extinguish’

some or all of those rights after the
death of the decedent. This may pro-
vide an important apportunity for heirs
10 take a “second look" at the valuation,
1%, and other issues well after the orig-
ihal easement has been donated,

Supderiond Massachvysstts

Example 8: Commercial
Recreational Activities

Once more, assume the same facts as
in Example 1, except the easement
does not specifically prohibit commer-
cial recreational activities.
Analysis: Note first that for the astate 10
be eligible for the Section 2031{(C) exclu-
sion under Section 2031{c)(8)E), the
eysement must prohibit more than de
minimis commercial recreational activ-
ities. Withont any formal guidance
from the IRS to date, it is not always
clear what is meant by de minimis Com-
mercial recreational activities. (Would 2
dude ranch exceed de prnimis commer-
cial recreation activity? Most likely. A
summer camp for children? Most tikely.}
What is clear is that the casement must
prohibit more than de mintmis come
racrcial reereational activitios to be el
gible for the benefits of Seetion 2031 {c).

Tn addition, it appears that commer
cis] tecreational activities are rights
fhat can be extinguished post-niortem,
if (he heirs agree to do so. [Again,
see box on “Extinguishing Retained
Development Rights,” page 1 i

Since it is clear that the g4ecutor of
an estale can donawe a postmoriem

The Trustess of Beservaiions

casement {moze ori this in Example 5}
the executor of an estalé <£an also
amend an existing easement 10 shimi
nate commercial recreational activities
shat would otherwise ake an estate
ineligible for the Section 2031(c) exclu-
sion [Se Fall 1997 Exchange, pa3c 14}

Example 5: Post-Mortem
Conservation Easement

Sue owns Diamond Farm. She Joves
Diamond Farm and has always talked

sbout putting an easement on it, but

she dies without having done so. Nor
did she inclade an easement in her
will, which leaves Diamond Farm (@
her two daughters. The daughters 81¢
faced with a very large estate tax bill
They want to know what, i anything,
they can do to protect and hold onto
the farm.
Analysis: Sue's daughters can a81ee w©
donate 2 poSl-mMOrEm copservation
easerent on Diamond Farm. Howaver,
dspending on where they live, they
may have o comend with some com-
plex state law issucs. [See Fall 1998
Exchangs "Law Update,” page 20
Under the law of some stales. if
Sue dies snd leaves real estale o her

s n0
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two davghters, the two daoghters ke
title as of the date of Sue's death, In
other states, if Sue dies and leaves veal
estate 0 her two daughters, the cxecu-
tor of Sue's estate takes title, If the
executor tekes title, state law may
make it difficult for a Adugary, such as
an executor of an esiate or 2 trustee of
a trust, t0 make charitable contribu-
tions from the assets of the estate or
the trust without cither explicit author-

ization in the will or trust or withour

court approval. To address this prob-
lem, at least two states, Colorads and
Virginia, recently passed legislation
allowing executors and trustees t©
make conservatlon easement doma.
tions under certain cironmstances.
Assuming Sue’s danghters can deal
successfully with any state law issues,
once the conservation sasement is
donated there is an sstats tax charita-
ble deduction under Section 2055(f) for
the value of the casement and the
estate is eligible for the Section 2031{c)
exclusion. This is exactly the same
result as if Sve had included an ease-
ment in her will {see Example 21

Please note, however, that families

should not rely on the post-niortem pro-
visions to protect an important piece of
family land and to addzess an estats tax
problem. There are simply too many
things that noed w0 happen in a short
period of time 10 be able to count on
getting it done this way. If at all posaile,
a landowner should go through the
consgrvation casement process during
Hifctime or at least include an easement
in the will.

To date my office has received 2
number of calls from famifies in which
2 family member has recently died and
eft land to their children, The callers
wonder whether the heirs can donate a
post-mortem easement In cach case T2l
them, “Tolk to your siblings and make
sure they all agree.” Most of the callezs
haws called back to veli me that all af the
siblings did not agree with the idea of
donating an casermnert on the Bnily's laned.
At that point, i is exwremely unlikely thai
a post-morien caserment will be possible

Extinguishing Retained Development Rights
Although Section 2031{c)(5} is clear that heirs can extinguish retsined develop-
ment rights, nowhere does the statute or the legislative history sugnest how to
extinguish them.
i think there may be three ways to extinguish retained development rights.
Since it Is already clear that heirs can amend existing easements to eliminate
commerdal recreational activities {as in Example 4), and can donate post-mortem
conservation casements where none existed before (as in Example 5), 1 think heirs
can either {1 use a fairly short and simple document to amend an existing ease-
ment to axtinguish retained development rights, or {2) prepare a brand new (post-
mortem) conservation easement that in effect accomplishes the same thing by
amending and restating the entire prior recorded easement. In some cases the
family may want to achieve other conservation or planning goals with an entirely
new document while in other cases the simpler option of a targeted amendment
may be better; the preferred alternative is likely to depend on the partawiaf set of

facts in each stiuation.

—Stephen 4 Small

There may be a third way to extinguish retained development sights. it may be
possible to execute and record an “Extinguishment of Retained Development
Rights” that identifies the prior recorded easement and dearly articulates what
rights are being terminated, There is no law on this, as with so many of the other
questions raked by Section 2031{¢). One experienced attorney with whom I spoke
thinks this works and another is not certain; the result may depend on state law
issues. in any case, an experienced advisor should be consulted whenever the mat-
ter of extinguishing retained development rights comes up.

'Example 6;: Land Owned By a

Corporation

Assume the same facts as Example 1,
except that Diamond Farm Corp., not
Sue, owns Diamond Farm, and at her
death Sue owns 60 percent of the stock
of Diameond Farm Corp. T keep this.as
simple as possible, assume that
Diamond Farm Corp’s only asset 15 the

1,000 acres under easement. Does the.

Section 2031{c) exclusion work? How?
Analysis: Section 2031(c)(10) stazes that
the benefits of Secton 2031{c) are
available if the decedent owned 30 per
cent or more of the interests in 2 part-
nership, corporation, or trust. In the
legislative history for the statute, this is
referred 10 as a "look-through® rule.
Based on the statute, this is how |
believe it works: (1) the assets of
Diamond Farmn Corp. ars valued ot
$1 million; {2) since Sue owns 50 per-
cent of the stock, assume her Diamond
rarm Corp. stock #s valued at $600,000
in her estate; (33 her executor elects to
take the Section 2031(c) exclusion, and

that! reduces the estale tax wvalue o
Sue’s Diamond Farm Corp. stock #
$400,000 {$600,000 minus 5200,000).

Example 7: Reserved
Development Rights

on Corporate-Owned Land
Under Easement

Assume the same facts as in Example |
but the easement Teserves the right io ore
ate two more house lots (as in Exampl
3} and does not prohibit commercia
recreational activities (as in Example 4)
Analysis: Based again on the “look
through® rule, T beligve the sharehold
exs of Diamond Farm Corp. can vote &
extingnish the retained developmen
rights {the right 1 create additiona
house lots), and can amend the case
ment o eliminate the right to carry or
comnmercial recreational  activities
Alieenatively, the shareholders couk
weat both the subdivision rights an
the commercial recreational activite:
as retained developraent rights anc
agren ko extinguish them,

it
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Some Planning Tips

1. Landowners shouid donate the easement during their
lifetimes. When drafting easements, landowners and land
srusts should ba avrare of the particular Section 2031(d)
rules on retained development rights (the value of whith
will not be eligible for the Section 2031(c) exclusion, but
which can be extinguished), and the reserved right 1o carry
| on more than de minimis commerdial recreational activities
twhich will make the easement ineligible for Section
2031{) benefits, but which can also be extinguished or
otherwise eliminated).
2 if there ks no lifetime donation, the easement should be
included in the landowner’s will, Even on the landowner’s
deathbed, a codicil can be added to the will including an
easement in the will,
3. As a matter of course in every situation where it might
be relevant, language should be included in the landowner’s
will authorizing (but not directing) the executor and/or the
heirs to donate a post-mortem conservation easement, One
[ <an even have a deathbed codicil authorizing the executor
and/or the heirs to donate a post-mortem conservation
gasement.
4. Start the planning early.

—Stephen J, Small

if the reserved house lot sites and the commercial yecre-
. ational activities arc eliminated, (1) the value of Diamond
Farm is reduced; (2) the value of Diamond Faom Corp. stock
in Sue’s estate is reduced; and (3) Sue’s estate is cligible for
the Section 2031(c) exclusion. If, for example, the dght to
carry on comyuercial recreational activitics is climinated but
the teserved housc lots are not, the valuation and calcula-
tions will get a bit more complicated. This is because in that
sitzation, the value of the reserved house lots will be included
in calculating the value of Diamond Farm (and accordingly
the value of the Diamond Farm Gorp. stock), but the Section
2031{c) exclusion will only apply to the value of the restricted
land in the corporation, not the value of the house lots..

Example 8: Post-Mortem Easement
on Land Owned By a Corporation

Diamend Farm Corp. owns Diamond Parm. Sue owns 60 percent
of the stock of Diamond Farm Corp. There is no casementi on
Diamond Farm. Sue dies. Can a conservation easement dona-
tion still qualify for the Section 2031(¢} cstate 12X benehts?
Analysis: The only way Section 2031(c) makes sense is if
Section 2031(cX(9) (the post-mortem casement Gonation rule)
and Section 2031(c)(10) (the look-through rule) work twgethr
or. In effect, the look-through rule means that the estate @x
results under Section 2031{c) should be the same whether
the decedent owned the land directly or through a partner-
ghip, corporatien, or wust.

First, Diamond Farm Corp. donates a conservation ease-
ment (essentially a post-mortem casement). Note that there
is no Seclion 2055(1) estate tax charitable contribution deduc-
tion because neither the decedent (Sue) nor her estate made
the donation, but the effect on Sue's estate should be the
same {35 in Example 1). The casement reduces the value of
the land, the value of the stock in Sue's estate s reduced for
cstate tax purposcs, and Sue’s estatc is also eligible for the
Section 2031(c) exclusion.

Note also that no income tax deduction will be available to
Diamond Farm Gorp. Under the rule of Section 2031(c)(3),
the estate is entitled to a Section 2055(f) deduction only if
no income tax charitable deduction is taken by anyone in
connection with the easement donation.

Example 9: A Conservation Easement
By Will on Co-Owned Land

Bob and Sue are co-owners of Diamond Farm. Bob and Sue each
own an undivided 50 percent interest in Diamond Farm a5
tenants in common. Bob dies in 1999. Bob has included in his
will 2 conservation casement on Diamond Farm,

Analysis: The easement in Bob's will is ineffective. A co-
owner cannot restrict his or her undivided interest in this
manner, Even if Sug agrees to the conservation easement
the easement is ineffective because Sue's agresment was Lot
certain as of the date of Bob's death.

YThere is no estate tax deduction for the donation under
Bob's will. Nevertheless, Bob's heirs and Sue might still have
the opportunity to take advantage of the 203}{c} benefits,
iSee Example 10

Example 10: A Post-Mortem Conservation
Easement on Co-Owned Land

Now, assume the same facts as in Example 8, except that Bob
dies this year and does not include an casement in his will.

Analysis: Bob's estate and/or heirs can join with Sue in the
donation of a post-mortem conservation casement on
Diamond Farm. Such a post-mortem easement would guali-
fy under Section 2031(c)(9).

As it tumms out, the ability under Section 2031(c)(8) 0
donale a pustmortem casement could have the happy elfect of
saving Bob's {and Sue’s) heirs considerable estate 12X, where-
a5 in the prior scenario [Example 9] all of Bob's goed inten-
tions, memorialized in the form of a conservation gasement
in his will on his 50 percent undivided interest, would have
gone for naught. & :

Stephen J. Smali has his own firm, the Law Office of Stephen k.
Small, £5a., L, in Boston, MA. He has written extensively on
land conservation and tax law. His books include The Federal
tax Law of Conservation Fasements, Preserving Farily Lands:
Book ! and Preserving Family Lands: Book i,
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Conservation FEosement Handbook

dng soon: The revised and updated
servation Ensement Handbook, the
wtive resource on how to develop a
servation sasement program. I will

1de a companion CD-ROM with sample
ments and pelicies.

Appraising Easements:
Guidelines for
Valuation of Land
Conservation and
Historic Preservation
Easemenis

By the Land Trust
Alliance and the
National Trust for
Historic Preservation

2

volume is essential for anyone who
missions, nuses or relies upon an

‘aisal for an easement. The book offers
iled guidelines on appraisal reports for
itable gifts, tax rules governing the use
isememnts and an explanation of legal

s regarding appraisals, Also includes

t to provide an appraiser, what to

«t in an appraisal report, a sample
ment appraisal transmittal Jetter and a
mary of conclusions. 77 pages.

{1.TA members and partners);
{others)

Working Forest
Conservation
Easements

By Brenda Lind (2081)

Written for land trusts,
landowners and public
agencies, this book
guides practitioners in
crafting conservation
easemnents to

ect working forests, The 45-

s text contains sample easement
uage, tools and strategies for

ing forest management and a
ission of baseline documentation
casement monitoring.

(L. TA mernbers and pariners);
{others}

Working Ranchinnd
e Conservation
Ensements

By Brenda Lind and
Marty Zeller (2002}

Learn from the
organizations that have
been most successful at
protecting open land and working ranches.
This 45-page report is the culmination of
extensive work by the Working Ranchland
Conservation Easement Learning Circle, a
group of experts assembled by LTA.

$15 (LTA members and parimers);
$20 {others)

i

The Conservation
Easement Stewardship
Guide: Designing,
Mowitoring and
Euforcing Easemenis

By Brenda Lind {1991}

Learn about baseline
documentation,
stewardship funds,
easernent enforcement,
monitoring, back-ups, condemnation,
amendments and more. Sample baseline
documentiation form and checklist, basic
rules for record keeping and sample
monitoring form are included. 107 pages.

$20 {LTA members and partners);
%25 {others)

How Strong Are Our Defenses: The
Results of the Land Trust Alliance’s
Northern New England Conservation
Fosement Quality Reseavch Project

By Brenda Lind {2000}

This unique report will help land trusts
better understand how such elements as
board strength, information sharing and

networking can create sironger casement
stewardship programs among the nation's
land trusts. 60 pages.

$12 (L.TA members and partners);
£15 {others)

The Federal Tax Law of Conservation
Ensements

Updated with Second Supplement
By Stephen J. Small (1997}

This authoritative volume interprets
the IRS final regulations on gifts

of conservation easements and
discusses related income and estate tax
censiderations. It alse covers historic
preservation easements, donations of
remainder interests for conservation
purposes and reservation of qualified
mineral interests. The Second Supplement,
covering developments from 19881995,
is bound into this volume for first-time
buyers. 437 pages.

$69 {LTA members and partners);
%95 {pthers)

Second Supplerent is alse available
separately: $8 {L.TA members); $11 {others}

Third Supplement (2000}

This volume offers the best interpretation
of the Tax Court cases and IRS Letter
Rulings issued since 1996 and an in-depth
interpretation of Tax Code Section 2031 (c).
34 pages.

$20 {(LTA members and partners);
$26 {others)}




from the 2001 Tax Relief Reconciliation Act. 58 pages.
$11.95 (L7A members and parters); $13.95 {others)

Viore Besisellers

Making the Cuse for Land Conservation:
Fifteen Years of Cost of Conununity Services
Studies

By Julia Freedgood, American Farmland Trus
{20023

More than 80 Cost of Community Services
studies conducied by American Farmiand Tru
show that privately owned farms, forest and
ranch lands generate more in local revenues
than they require in services. Perhaps a similar study would be
uscful 1o your community. This book tells you how. 78 pages.

$14.50 (LTA members and partners); $16.95 {others)

Your Land is Your Legacy
Third Edition, Revised and Updaed

By Teremiah P. Cosgrove and Tulia Preedgood,
American Farmiand Trust (2002)

Written especially for farmers and ranchers to
share with their Anancial advisors, this hook
answers all your estate planning questions
about land protection and explains tax changes

The Fundamental Library

The
Standards and
Practices Guidebook

See front page for description.

Starting a Land Trust

By the Land Trust
Alliance (2000}

This practical handbook
goes beyond the basics
to give you valuable
information about how
to build and sustain

an effective land trust.
Includes sample documents and loads of
information and straightforward advice
about fundraising, grants, government
assistance and IRS forms. 184 pages.

$35 (L.TA members and partners);
%45 {others)

Statement of Land Trists Standards and
Practices

This booklet outlines practices the Land
Trust Allance believes are essential for
responsible operation of a land trust.

$5 {L.TA members and partners);
$16 {others)

Doing Deals: A Guide
to Buying Land for
Conservation

By the Trust for Public
Land {1995}

Enow what developers
know after you read this
insightfid book about
buying real estate for
conservation. Written
by the Trust for Public Land and published
by LTA, it includes information on working
with landowners, surveys, appraisals,
working with government agencies and
negotiating, 175 pages.

$25 (LTA members and partners);
$32 {others)

Preserving Family Lands ¥

$18 {(LTA members and partners);
$23 {others)

Preserving Family Lands I¥

$18 (LTA members and partners);

$23 {others)

Preserving Family
Lands 0T

320 (LTA members and
partners); $25 {others)

All by Stephen J. Small

Written by one of the
nation's leading tax
attorneys who authored
the federal income

Fhanes § et

tax regulations on
comservation easements, the Preserving
Family Lands series provides basic
information about protecting the family’s
land. Essential tax strategies and estate
planning for the landowner are explained

in clear, understandable language. Case
stuclies describing conservation options an
their tax impacts are great for prospective
conservation easement donors. Each book
presents unigue information. To read mon
in-depth descriptions about each, go to
www.stevesinall.com/bks/about himl.

Exchange

Keep land trust board
members, volunteers
and staff up-to-date
o1 the latest issues,
innovations and trends
in land conservation
with Exchange, The
National Journal of Lan,
Conservation. Land Trust Alliance member
receive a subscription to LTAs quarterly
journal but can order additional yearly
subscriptions for board members and staff
at $16 each.

Fundraising for the
Long Huoul

By Kim Klein {2002)

Who doesn't need
advice on fundraising?
This book offers
practical, in-depth
advice on how nonprof
organizations can create healthy
fundraising programs. Probes the
importance of prospect research, how to
keep fundraising strategies fresh, common
obstacles 1o a healthy fundraising program,
and how boards can most effectively help
raise funds. 161 pages.

$18 (LTA members and pariners)
$20 {others)
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STATEMENT REGARDING PRO BONO PARTICIPATION

The State Bar’s “Access to Justice Committee” asks you to remember that
all members of the Bar have an ethical obligation to do civil pro bono work for
low income people. Providing free legal assistance to those who cannot pay is
critical to achieving the American ideal of “justice for all”.

QOver 187,000 Montanans, 22% of our population, qualify as low income
under federal poverty guidelines. Montana Legal Services, the pubiicly funded
provider of civil legal services to the poor, has lost nearly one-half its attorney
staff. There is now only one Legal Services attorney for every 12,000 low
income Montanans.

Since Montana Legal Services cannot possibly serve all the needs of low
income people, the need for pro bono work by all attorneys is ongoing and
increasing.

We urge each member of the Bar to take this responsibility personally. If
each lawyer does hisfher share, we can assure all Montanans have access 10

justice.



A WORD OF THANKS

Those who plan and teach State Bar of Montana CLE seminars are volunteers in
service to the profession -- reimbursed only for their travel expenses to attend
the CLE. Their generous contributions of time, talent, and energy make this and

every CLE seminar a success. We appreciate their work.

UPCOMING CLE INSTITUTE SEMINARS

Feb, 23 Insurance Law Update {2 hrs.) Several
Feb. 25 Bench/Bar Conference Bozeman
March 4 Employment Law Great Falls
March 15 Criminal Law Update (2 hrs.) Several
March 18 Trial Practice Butte
April & Issues in Evidence Law {2 hrs) Several
April 8 Chapter 13 Bankruptcy Issues Kalispell
April 14 New Lawyers 1% Annual CLE Missoula
April 22 Elder Law Issues Helena
June 10 Legislative Update Bozeman
June 17 Equal Justice Conference Billings
Sept. 14-16 Annual Meeting CLEs Helena

HOW TO REGISTER FOR ANY OF THE ABOVE CLES: CLE fliers are usually
mailed to every active attorney in Montana at least two months in advance of the
seminar. Fill out the registration form and mail to the State Bar.

OR:

CHECK OUT OUR WEBSITE FOR REGISTRATION INFORMATION:
www.montanabar.org

Please contact Gino Dunfee at the State Bar office - 406-447-2206, if you have
guestions about upcoming State Bar seminars. For questions concerning
accreditation of programs sponsored by other entities, contact Kathy Powers,
MCLE Administrator, at 406-447-2207. Thank you.



CALL FOR SPEAKERS

The CLE Institute is looking for knowledgeable speakers on a variety of legal
topics. We cannot pay an honorarium, but we do reimburse one-night’s lodging,
round trip in state travel (mileage) at current state rate, no reimbursement for
travel outside of Montana, and up to $30 for meals. The benefits of speaking at
a State Bar CLF Institute seminar are many, including free CLE credits for your
preparation and participation in the seminar, plus a coupon good for free
admission to a future State Bar CLE Institute seminar, a chance to promote
yourself as a possible expert in a certain field and meet people interested in your
line of work or specialty.

If you think vou have something to contribute and would like to be placed on the
list of possible speakers, please complete the form and return it to the State Bar,
and include a biography or a brief history regarding your expertise or speciaity.

Name:
Address:

City: State: Zip:
Daytime Phone:
Fax:
E-Mail:

Areas of Expertise:

Preferred Cities:

Return fo:
State Bar of Montana
CLE Institute
P.0. Box 577 -~ Helena, MT 59624
Phone: (406)447-2206
Fax: (406)442-7763
E-Mail: gdunfee@montanabar.org





