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lined in the 1979 publication entitled An Action Plan for the Determination of
Instream Flows. t is apparent, however, that additional planning is necessary
to ensure fimely implementation of instream f£low protection efforts and to ad-
dress immediate and chronic streamflow problems. This paper is an update on
the progress related to the 1979 Action Plan and outlines short and long-term

strategies for instream flow protection.

Significant progress has been made on attaining the major obhiectives out-
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Instream Flow Program Review

Montana is one of the few western states which has the necessary legal
fremework to allocate a portion of its surface waters to remain instream. The
1969 Montana Legislature passed a law enabling the DFWP to file for instream
rights on certain top quality trout streams; the so-called "Murphy's rights.”
While this act provided a measure of protection for 12 selected streams, it
did nothing for the rest of the waters. Passage of the Montana Water Use Act
in 1973 established the reservation process which provides the opportunity
to establish instream flow reservations on all waters of the state,

The plan also directs department efforts to file for and defend existing
instream rights in the statewide adjudication effort and complete necessary
tasks pursuant to the Yellowstone River instream reservations. The first most
extensive effort to preserve instream flows occured in the Yellowstone Basin.
This effort was legislatively mandated by the 1974 Yellowstone Moratorium.
Following extensive hearings the Board of Natural Resources granted the Depart-
ment of Fish, Wildlife and Parks an instream sllocation on December 153, 1973
amounting to 5 1/2 million acre feet of water at Sidney. Reservations were
alsc granted in 67 tributaries of the Yellowstone.

As the Yellowstone Basin water reservation efforts were winding down,
it became evident that a long-range plan was needed to provide future direction
for the DFWP to protect existing and reserve additional instream flows for
fish, wildlife, and recreation. In December of 1979, an action plan was com-
pleted for the determination of instream flows in Montana. We are now in the
fifth vear of that plan, and it would be well to review the progress we have
made to date in accomplishing the objectives outlined in that document.

Our first action plan identified the basins which were: 1) particularly
vulnerable to dewatering, 2) areas of high aquatic resource value, or 3} unique
resources which contain features of special interest. The goal of the action
plan was to guide existing department resources and obtain sufficient addition-
al funding to accomplish the basic biological and stream profile work necessary
to make instresm flow determinations on the selected basins. The plan also
directs department efforts to file for and defend existing instream rights
in the statewide adjudication effort andcomplete necessary tasks pursuant to
the Yellowstone River instream reservations. The reservations selected for
further work on instream flows based on the above criteria were as follow:

i) Upper Clark Fork River {from the headwaters downstream Lo Bonner),
2) Upper Missouri River (from headwater tributaries downstream to Canyon

Ferry Dam), and
3) Middle Missouri River (from Fort Benton to Fort Peck Reservoir).

Significant progress has been made on all aspects of the action plan im
the last five vears and is briefly summarized below. The remaining portiocns
of this report will treat specific allocation efforts and individual basins

in greater detail. %



Upper Clark Ferk River

The basic bioclogical information has been cellected and instream flow
determinations made on selected streams in the Upper Clark Fork drainage.
In addition, supplemental information on recreatlon use, economics, water
availability, and potential irrigable lands has been or is currently being
collected for use in the preparation of an instream flow application.

Upper Misscuri River

The Upper Missouri River, upstream from Canyon Ferry, has had extensive
field surveys done to determine the biological components of selected streams
and determine necessary instream flows for maintenance of existing fisheries.
With few exceptions, all of the major rivers and most of the significant tribu-

taries have been inventoried.

Middle Missouri Eiver

The Missouri River from Morony Dam to Fort Peck Reservoir has also been
extensively studied. A DFWP planning and inventory special project was assigned
ro the Middle Missouri River for five vears. In addition, the BLM funded a
three year fishery study on the Wild and Scenic reach to specifically identify
instream flow requirements for that reach of river. These efforts each produced
a technical fisheries document. We have been working with the BLM and have
recently finished a summary document outlining the instream flow requirements
for the Wild and Scenic Missouri. The Bureau of Land Management is currently
attempting to negotiate with the Reserved Right Compact Commission for a federal
regerved right on the Wild and Scenic Missouri.

As a corollary to the Wild and Scenic Instream Flow Study, the BIM also
funded & one-year study to determine instream f£low requirements on the Marias
River. This study has been completed and a report prepared. It will be most
useful for determining desirable operation of Tiber Reservoir and will provide
a base of useful information for any action plam for the Marias Basin.

Senate Bill 76

Information gathered as part of the instream flow action plan was used
to prepare claims under provisions of Senate Bill 76. The filing deadline
for claims submitted under Senate Bill 76 was April 30, 198Z. At that time,
the Department had submitted 473 claims for domestic, stockwater, irrigation,
hatchery supply systems, and instream flows. This included 108 secticns on
class one fishery rivers. The statewide water adjudication process is ongoing
and Is expectsd to last for many years.

: 5

Yellowstone Hiver

Afrer 1078, much remained to be done in regard to maintaining the Iintegri-
v of the Yellowstone Instream Flow zllocations. Legal challenges had to be
2
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Protection of Existing Desartment Ilnstream Flow Rights

The protection of existing department instream flow rights iz a maioy
g P g

part of our ongoing instream flow program., The department has geveral types

-

of instream flow rights. These are discussed below.

The Yellowstone River Instream Flow Reservation

On December 15, 1978 the department was granted instream flow reservations
on the mainstem of the Yellowstone and on 76 of its tributary streams. The
Board, in granting the order reserving water for instream flow purposes, also
attached several conditions to that order. These conditions required the

department to do streamflow quantifications to convert percentile flows
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actual flow figures in cubic feet per second (cfs) acre feet per

Maintenance of the instream flow reservation in parts of the Yellowstone Basin
is dependent on quantifying those flows.

There iz a 10 year review period for the Yellowstone instream flow reserva-
tions, Annual reports are prepared to meet specific conditions of the Board's

—-

order and major reports are prepared for both the 5 year and the 10 year .

periods. Fxisting biological studies are reviewed and other information gathered
as necessary to defend the need for and purpose of the instream flow reservation.
A1l new water permit applications in the Yellowstone basin are reviewed for
their possible impact to the instream reservations. In 2ll cases the applicants
are informed of the department’s instream flow reservations. Those cases where

the water use permit if issued,would seriously impact the instream flow rignht,

Statewide Water Adiudication

The statewide water adjudication is designed to adjudicate all water

1

rights in existence pricr to 1973. The department has several Lypes ¢
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instream flow rights which were in existence prior to 1973. The most
significant of those rights are our Murphy's Rights which were authorized

by an act of the 1669 Legislature and originally filed on by the deparfmept
e {oes oy Ber od s % s A E.
in 1970 and 1971. The Murphy's Rights were claimed the statewide

73

LR

water adjudication.

Several other instream flow rights were alsc in existence prior to 1973.
These include weser claims to tributaries of Libby Reservoir where substantial
mitigation work had been accompiished. The west fork of the Madison River
has a claimed instream flow right for operation of a spawn-taking station,

Tn addition, the department has filed on portions of the Beaverhead and the

et g d

Bitterroot rivers as reguested by, conservation groups under authority of
> S f% &

Section 85-2-223, This section establishes the Department of Fish, Wildldife
and Parks as the exclusive representative for public recreaticnal use rights
in the adjudication preocess.

The adijudication process and the resulting preliminary decrees are carefully
monitored to determine their impact on the department’'s claimed instream flow
rights. The objective is to insure accurate quantification of existing rights

and adequate recognition of the department's claims.



Water Reservations

Upper Clark Fork

Preparation of the upper Clark Fork instream flow reservation ig prgceeé—
ing inm a timely fashion. A& draft application of the biological portica is
scheduled for completion by September 1. The final will be done by December 1
and could be submitted shortly thereafter. :

A tentative timetable is guiding preparation and processing of t?e reserva-
tion application. We are working closely with DNRC to imsure the appiicaticn is
complete and meets all their nesds.

Clark Fork Reservation
Timetable

Draft application September 1, 1984

Final application November 30, 1984
File application December 3%, 1984

DNRC review period {90 days) for completeness

and EIS determination March 31, 1985
EIS preparation, public notice comment period

final EIS, etc. {9 months) December 31, 1985
Board hearings - March 1986 (1 month) March 31, 1986

Preparation of legal briefs, final arguments,
etc, (60 davs) May 31, 1986

Order reserving water July 30, 1986
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Upper Missouri River Basin

Portions of the Upper Missouri River basin are in a particularly vulner-—
able position as far as stream dewatering is concerned. The recent Canyon
Ferry water rights order, although contested, allows for continued surface
water depletions to ocour. Severai areas in the Upper Missouri Basin are al-
ready in a borderline flow condition during the irrigation season.

Pecause of the potential threat of continued dewatering of major top qual
trout streams, it is necessary to consider an instream flow reservation effort
for all or selected portions of the Missouri River Basin above Canyon Ferry.
Much of the biological and instream flow work has already been completed. Items
to be done include an irrigable lands assessment, a compilation and summary of
recreational use and an economic evaluation of the recreational use. To the
extent possible, we will utilize existing data and reports.

A timetable for Completlon of an instream zlow application for the Upper
Missouri Basin is £ s ;- 1 'é@mﬁﬁ?&iﬁﬁf&ﬁﬁ“ﬁf@”Iﬁ“lﬁﬂ*
eé«; }‘1 NG thev.mai. = el

froiicade S0

Decisicn
.Go/no go
.Reservation Boundaries

-Entire basin above Canyon Ferry
~Jefferson Drainage

~Madison Drainage

—(;:allatin Drainage

Reservation/EIS Scoping - 1 month

Jcrober, November

Gather additional biclogical data

3 months
Develop RFP's and let contracts—4 months October 84 through January 85
Recreation analysis study February 85 through May 85

existing data (4 months)

W
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Upper Missouri Timetable Continued

Economic evaluation

Existing data (3 months) May 85 through July 853

New data (& months) " May 85 through October 85
Irrigable lands study {3 months) February 85 through April 85
Water availability study {3 months) February 85 through April 835
Water modeling (3 months) July 85 through September 85

Bioleogical summation
Streamflow regquirements January 85 through June 85

write~up, part-time over a six
month period

Prepare reservation application June 85 through December 83

Completion date : December 31, 1985

8y
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Mid-Misgsouri River/Reservoir Complex

Reservoir operations and conversion of these dams to power peaking continue
to be major concerns in this reach of Missouri River in the forseeable future.
An additional problem in this area involves our instream flow right for the
lissouri River below Holter. Our "Murphy's" right is approximately 1,000 cis
below what is necessary to maintain the fishery. We should increase our claim
on the Missouri. Flows from the Missouri below Holter are dependent on adequate
releases from Canyon Ferry Reservoir and stable daily releases from Holrter,
These releases ultimately influence flows in the Wild and Scenic reach.

To maintain influence in this area, a strategy involving two approaches 1s
necessary. First, it is necessary to develop a forum where these issues can
be openly debated and effectively influenced. OSecond, 1t is necessary to keep
building our database in this area. Rod developed an excellent background of
data upon which we can draw; however, several follow—-up study items should be
carried through to completion. In addition, an adequate monitoring program
should be developed to further our understanding of the area.

Since several different parties have significant and diverse interests
in this reach of river, it is necessary, as a first step, to establish a forun
for discussion of issues and development of acceptable sclutions. Annual meet-
ings could be scheduled where representatives Irom DFWP, USER, MPC and local
sportsman's groups would discuss issues, concerns, €Lc., and present progress
reports on the past vear's activities. The focus of the forum would be the
fisheries of the river and reservoir and would cover such topics as reservoir
operation, hydropower production, fisherles management, pollution, etc. This
forum approach should be initiated in the near future while negotiated solu-
tions can be developed and implemented over the long-term.

Strategies for Protection of Instream Flows {(10-Year Plan)

In addition to the S5-year plan for streamflow protection, it 1s necessary
to develop a broader plan for stresmflow protection and enhancement. This plen
will address problems less immediate, but in some cases, more chronic in nature.

Development and implementation of this plan will begin concurrently with
the 5-year, but some elements have a less specific time line or may extend ten
vears or more into the future.

An action plan should be developed for each element of the long range plan
and should include problem statements, goals, objectives, strategies, tentative
time frzmes, etc. The major elements of a long range instream flow effort are
listed and briefly described below.

Middle Clark Fork River
5
There are several studies initiated on the middle Clark Fork River as a re-
it of the conmtroversy surrounding the Champion International discharge permit.
key issue involved the adequacy of streamflows in the Clark Fork to assimilate
he current and projected waste load,

u
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Champion's temporary discharge permit as well as several other major per-
mits are due for renewal in the spring of 1986. In addition, an ELS on the
effect of the Champion discharge is scheduled for completion at about the same

time,

Serious comsideration should be given to preparation of an instream flow
reservation for the middle Clark Fork River for fish, wildlife, and recreation,
and the maintenance of water quality. The reservation issue could focus on
the discharge permit renswals and the Champion EIS. The reservation would in-
clude the middle Clark Fork River and its major tributaries.

A fisheries special project has been assigned to the middle Clark Fork to
direct study efforts and gather data necessary for an instream reservation on
the main stem and selected tributaries. A potential time line for completion
of studies and preparation of a reservation would be 1989.

Ritterroot River

The department is currently in the process of stimulating a purchase of
stored water from Painted Rocks Reservoir through provisions of the Fish and
Wildlife Program of the Power Planning Council. The purpose of the water
purchase is to augment flows in a dewatered section of the Bitterroot River.

In the event a successful water purchase is concluded, it will be neces-
sary to adopt a water management plan and provide for the instream protection
of the purchased water. A plan for the protection of the stored water must be
developed and implemented. Such a plan will require an instream flow reserva-
tion and at times a water commissioner to insure Lhe walter remains instream.

Short Form Reservation

There is a need to develop what is termed a "short form" reservation.
There are several important small streams or critical tributaries to larger
rivers which are in need of instream flow protection, vet there are no plans
for a basin-wide water allocation effort in the forseeable future. Yor these
situations a shortened, less expensive and generally more streamlined water
reservation process would be very desirable.

Development of a short-form reservation process would involve selection
of pilot stream(s) and development of procedures by completing and processing
an actual reservation application. DNRC rules and regulations for water res-
ervation applications would be examined to determine where procedures could
be shortened. Criteris would be developed to assist in determining which
streams would be suitable for short-form reservations,

Ytreams which could utilize az shortened reservation process include tribu-
taries to the Smith River, Rogk Creek, and the Big Blackfoot River; Willow
Creek on the Mount Haggin property; Greeley Creek near Livingston; and the ma-
jor spawning tributaries to the Kootenai River..



Dearborn River

The Dearborn River also needs streamflow protection and may be considered
for a reservation. The Dearborn River faces a different sort of threat, how-
ever. The Dearborn is vulnerable because of itsg relatively small size; its
fishery and recreational values could be sericusly damaged by a major diverw
sion or impoundment project. In the case of the Dearborn, however, a reserva-
tion is only a part of what would be necessary to maintain the river's integ-
Tity.

There is no existing fisheries database on the Dearborn. Collection of
baseline data and preparation of a reservation would require a substantial
effort.

Marias

A baseline fishery and instream flow study has recently been completed
for the Marias River below Tiber Dam. In addition, fishery trends have been
monitored in Tiber Reservoir for many years. Reservoir levels and river re-
leazes are seldom operated in a fashion to optimize fish and wildlife values.

Future reservoir cperations arve subject to change. Several plans are
being studied to utilize Tiber Reservoir water to supplement flows in the Milk.
In addition, there are several competing applications to install a hydropower
facility at the dam. It is necessary to develop a strategy to effectively in-
fluence the operation of Tiber Dam to meximize in-reservoir and downstream [ish,
wildlife, and recreaticnal values. Department goals for this system are in

need of better focus.

Missouri River Reservoilr Management

The fish and wildlife values im many parts of the Missouri Eiver drainage
are significantly affected by the operation of the mainstem and major tribu-
tary reservoirs.

‘Reservoir fish populations can De affected by the magnitude and timing of
water level fluctuations while downstream fish populations are influenced by
regservoir releases and power peaking operations at hydre facilities. It is
necessary to develop a strategy to influence the operation of the dams to better
reflect existing and potential fishery, wildlife and recreational values.

Such an effort could be triggered by an intensive look at Fort Peck Reser—
voir and the Missouri River downstream. Reservolr water levels, seasonsl flow
release patterns and daily flow fluctuations could be exsmined and recommenda-
tions developed to optimize fish and wildlife values. 5Since Fort Peck is the
largest downstream reservoir in Montana, a case could be made for looking at
the reserveir operations at the major upstream dams as well,



Tongue River/Tongue River Dam

The Tongue River is the most important tributary to the Yellowstone River
in Fastern Montana. OStreamflows and maintenance of fishery values in the
Tongue are largely dependent on the operation of the Tongue River Dam. The dam,
however, is unsafe and therefore operated in a very conservative fashion. Con-
sequently, streamflows are often inadequate to maintain good fish populations
for resident fish and adequate spawning and rearing conditions for Yellowstone
River migrants.

It is necessary to define the present reservoir operations and quantify
reservoir operations which would benefit the reservoir and downstream fishery.
Since a strategy to reconstruct the spillwayor dam will not pay for itself and
therefore be subsidized by taxpayers, we must insure that the fishery resource
values are not simultaneously traded-off in the process.

Anaconda Water Rights

The Anaconda Company . holds substantial water rights for industrial use
in Warm Springs Creek. These water rights are not currently being used by
Anaconda; however, Anaconda has claimed them under 3B 76. Any potential for
securing all or a portion of those rights for instream flow in Warm Springs
Creek should be investigated.

Musselshell River

The Musselshell River is an important but often neglected resource. It
offers fine trout fishing in some of the upstream reaches, while the transition
and lower reaches support warm water fish populations and may provide spawning
and rearing areas for Missouri River. and Fort Peck Reservoir fish. The river
suffers from chronic dewatering in some areas and may be further impacted by
development of hydropower at Deadman's Basin. The basin needs an action plan
to identify streamflow and other problems currently impacting the fishery and

riparian areas.
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