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PREFILED REBUTTAL TESTIHMONY
OF LITER E. SPENCE
OB BEHALY OF
MONTANA FIBH, WILDLIFE & PARKS (FWl

please state your name and business address.

Liter E. Spence, FWP, 1420 E. 6th Avenue, Helena, MT 598620,

By whom are you employed, and in what capacity?

T am employed by Montana Fish, Wildlife & Parks. My position
iz water resources Supervisor in the Fisheries Division. My
primary responsibility is to impliement the Department’s
instream flow program, which includes obtaining and protecting
instream flow reservations and other instream fiow water
rights.

Have vou previously prepared testimony in this proceeding?

ves, I prepared written testimony as part of FWP’s Prefiled
Direct Testimony submitted June 30, 199%4.

pees that testimony include statements of your gualifications
and experience?

ves, it does, including a description of my instream flow
training, experience and a biography.

What is the purpose of this rebuttal testimony?

The purpose is to rebut the objector testimony of Roger
Perkins, Dee Hansen and certain other objectors to FWP's
reservations application.

on page 3 of Mr. Perkins’ objector testimony, he states that
he is concerned that if FWP receives reservations it will gain
objector status in the lower and Little Missouri basins and
alsc the right to participate in the adjudication process.
Are Mr.Perkins’ concerns valid?

as I stated on page 6 of my prefiled direct testimony, FWF
aiready has standing to object to new water permit
applications. However, we must show that one or more of the
permitting criteria are mnot met in order to sustain the
obiection (See Appendix Aj. Thiz is no different a burdsn
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than would be placed on any other objector to a new permit
application. A similar burden would apply tc FWP obljections
to change applications,

Granting instream reservaticons will not grant FWP any new
standing in the adjudication process. We already have
standing in all but one of the subbasins in the lower and
Little ¥Missouri river basins. This issue is addressed in my
prefiled direct testimony on page 5.

Mr. Perkins states on pagse 3 of his objector testimony that
senior appropriators will have to spend considerable amounts
of money to defend themselves against "changes to points of
diversion after a flood or change of use to improve an
irrigation system because of the FWP obijecting to the amount
of water diverted." What is vour response?

any change in point of diversion or change of use would not be
approved by DNRC if it placed an additional burden on the
strean. If an applicant wishes to increase the awmount of
water diverted, he or she should be seeking a nevw water use

permit.

FWP's history of objections to changes in appropriation of
water rights is shown in Appendix B. Our cbiections have baen
infreguent. Between July 1, 1973 and the date of this
testimony, {(August 10, 1994} 11 objections have hesn made.
Two obijections were made in the Yellowstone basin (one of
those for an extension of time}, ons in the upper Hissourl
basin, and eight on Murphy Right and other streams in the
state. These cobjections are insignificant when compared to
the hundreds of change appliications that have besen approved
since FWP was granted its Murphy Rights and Yellowstone basin
reservations. Also, we do not believe the ability of a water
right holder to protect a rvight by objecting to changes in
water use by others is a reason to deny a walter reservation
which, in his testimony, Mr. Perkins is implying be done with
FWpis reguests,

Mr. Perkins, on page 4 of his objector testimony, discusses

‘storage as a neans to solve water availability problems,

including improving instream flows. What is your response?

A I stated in my pre~filed direct testimony (page 11},
constructing new storage projects is currently not a state
funding priority under the state water plan. Rehabilitation
of existing dams for safety and improvement and expansion of
existing storage projects are the number 1 and 2 priorities of
the state, respectively. {(See Appendiw C). There may be some
opportunities to build storage projects that would improve
water avallability, including that for instream flows.
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However, bacause of the number of storage projects that would
have to be built to provide instream flows in the several
streams regquested in the lower Missourl River basin, we do not
believe that water storage is a substitute for acguiring
instrean flows through the reservation process.

on page % of his objector testimony, Mr. Perkins states a
concern that instreanm flows granted would become unreasonable
standards for future storage projects. He uses as an example
the upper inflection peoint flow requests from the wetted
perimeter method as the basis to say that the overall
feasibility of storage projects will ke diminished by
utilizing these flows as minimum releases. Please respond to
this concern.

First of all, in this reservation process, the vwvetted
perimeter method was utilized on only four coldwater streams
that are tributaries to the Milk River and for part of the
requests on the lower Missouri River. The high inflection
point was not used on any other streams as a basis to
establish flows. On the prairie streams, requested flows were
grouped into two pericds, December through March, and April
through November. Then, the lowest mean monthly flow for each
period (determined by the USGS) was used as the flow reguest,

Secondly, Mr. Perkins says that any new storage will likely
evolve from a multiple use approach by a number of users,
including recreationists (page 4). He then says that it is
important to set any releases from The storage project at a
ievel that will not hinder its development (page 5). Any
storage project bullt under these circumstances would have to
have sufficient environmental benefits te justify cost sharing
by recreational users. one of those benefits could be
instream flow releases below the project for fishery purposes.
Those releases would likely have to be of sufficient guantity
to benefit the fishery, not just enough for them to survive,
as Mr. Perkins’ statement would imply. We believe that these
kinds of issues are best left to be addressed at the time of
project feasibility studies where project size, water
availability and environmental needs can all be considered.

on page 7 of hig objector testimony, Mr. Perkins states that
FWp 4id not follow the law when it requested more than 50% of
the average annual flow on gaged streams. This same comment
was expressed by Mr. Dee Hansen in his prefiled direct
testimony (page 5). Are these statements correct?

FWP requested flows it believed would help maintain stream
fisheries a2t a desirable level. The law does not prohibit us
from doing that. g5-2-316 (&), MCA, says that the Board
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cannot grant more than 50% of the average annual flow on a
gaged strean. our responsibility is to request flows we
believe necessary to maintain the fisheries. We are fully
aware that the Board cannot grant more than the average annual
fleow on these streams. We discussed the 50% limitation and

its implications on pages 26-28 of our spplication.

Testimony by Paul Kubhr, Secretarv-Treasurer of the Havre
Irrigation Co. objects to the FWP reservation reguests on
Beaver Creek {(Hill County) because he pelieves the reguests
are too high and that FWP will gain more control over the
water in Beaver Creek. Is his concern Justified?

The Havre Irrigation Co.’s point of diversion, according to
Mr. Kuhr, has been at Ft. Assiniboine since 1903, The FWP
request on Beaver Creek is from +the Rocky Boy’s Indian
Reservation boundary to Beaver Creek Reserveolr, a distance of
17 miles. Havre Irrigation Co.’s point of diversion is well
below Beaver Creek reservolr. Water use by the company would
be unaffected if. the Board were to grant FWP's reguest. In
fact, it would seem that the instream flows, if granted, could
he a benefit To Havre Irrigation Company if new water use
permits were to be issued above their point of diversion after
the reservations were granted. His concern seens unjustified

from a factual standpoint.

objector Glasgow Irrigation District states that FWP
reservations cannct be granted because existing water rights,
including the water rights of the district, have priority and
because there is insufficient water to fill these existing
pricr water rights, inciluding the water rights of the
district. What is FWP’'s response’?

The district says they divert water from the Milk River at
vandalia and provide that water to the district members
through a system of ditches and canals. The Vandalia
diversion dam iz located on the mainsten ¥ilk River at
Rivermile 117.3. FWP has not reguested a reservation on the
Milk River mainstem, but only on certain tributary streams.
The most downstream tributary to the Milk River on which FWP
has made a reservation reguest is Rock Creek, which enters the
¥ilk River at Rivermile 129.%, approximately 13 miles upstrean
from Yandalisa. aince instream flows would not alter any
existing use of water from Rock creek or the Milk River below
the mouth of Rock Creek, the concerns of Glasgow Irrigation
pistrict appear to be unwarranted.

several individuals, in their objector testimony, expressed
concern that the large investments they made in new irrigation
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systems under new water use permits they obtained after July
1, 1985 will be jeopardized if PWP recelves a water
reservation because they are juniocr to the July I, 1988
priority date established by the legislature. Please respond
to thelr concerns.

Post-1985 permittees were made aware of the pending water
reservation process in the lover Missourli River basin when
they were issued their permits. When these pernmits were
jesued, DNRC attached a blue sheel of paper titled "HOTICE®
that explained the forthcoming water reservation process and
informed the permittee of certain points they should be aware
of. (See Appendix D). One of those points stated, "Any
financial investment made in reliance upon this pernit does
not create in the permittee any eguilty or vested right against
the reservation.” Thus, the permittee was made aware of the
earlier priority date the water reservations would have, if
granted, sc that they could make a decision whether o

financially invest in a new irrigation project.

The PHNOTICEY also provided information about subordination of
the reservaticns to the permits. Section 85-2-331(4), MCA,
allows the Board to subordinate a granted reservation to a
post-1985 permit if it finds that the subordination does not
interfere substantially with the purpose of any reservation.
The permittees will have an opportunity to take their case
before Yhe Board when it considers whether oxr not to
subordinate any granted water reservations to those post-1985

permits.

Myr. Dee Hansen, on page 17 of his objector testimony, ralises
several guestions regarding the sauger spawning/incubation
flow regquests of FWP on the Missouri River below Ft. Peck Dam.
some of these guestions relate to the reliability of the flovws
requested, whether lower flows would affect sauger spawning
and whether releases from Ft. Peck Dam would be reguired to
provide spawning flows in dry years. Can you respond to these
guestions?

ves., Flows for sauger spawning have been addressed by Bill
Gardner, FWP biologist in prefiled dirsect testimony. Mr.
cardner conducted the studies leading to these reguests. For
purposes of this rebuttal testimony, Mr. Gardner related to me
ceveral sources of information that verify the reguestead
spawning reguirements:

crance, J.H. 1986. Sauger Habitat Suitability Index
curves Developed by the Delphi Technigue. US Fish and
wildlife Service, Hational Ecology Center, FL. collins,
CO.
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This publication summarized the known flow requirements for a
number of fish species. ¥or sauger, all life stagss/all
activities regquired at least three feet of water depth.

Nelson, W.R. 1%68. Reproduction and Early Life History of
Ssauger in Lewis & Clark Lake. Transactions of the
american Fisgheries Scclietv. Vol. 97, pg. 159-166.

This tailwater sauger study on the Missouri River showed that
viable sauger egys were found at depths of 2-12 feelt below the
maximum water level in the river. No eggs were found at less
than two feet. Also, the greatest survival occurred at four
feet below minimum water level and 85% of all eggs vere found
2 172 feet or deeper than the minimum water level in the
river. When the water was lass than two feet deep, eggs did
not survive.

Graham, P.J. and R.F. Penkal. 1978. Aguatic Environmental
Analysis in the Lower Yellowstone River. Montana Fish &
Game, Helena, MT. 102 pages.

This study involved determining spawning reguirepments for
walleve, a related specles to the sauger and showed that a
two-foot minimum depth for walleve was reguired for egg
survival.

In the FWP studies on the Missouri River below Ft. Peck Dam,
a flow that provides a two-foot minimum depth over the sauger
spawning bars does not provide for two feet of water over the
entire bar, but only at the cuter edges of the bar towards the
center of the river. Thus, the remaining portions of the
spawning bar would be shallower than the two-foot minimum.
Mr. Cardner can testify about the specifics of sauger spawning
reguirements.

Regarding flows of lesser magnitude over the spawning bars and
their effects, incremental analyses of flow reductions are not
available and are very difficult to obtain without long term
studies. We assume that since spawning bars are limited in
the Missouri River and that the two-foot minimum depth has
besn determined, that flows less than those reguested would
have detrimental effects on the ability of sauger to complete
their spawning activities and produce viable offspring.

The water reservations reguested do not reguire the Corps of
Engineers to release any more water from Fi. Peck Dam than
they already release during normal operations, even in a dry
year. Granting imnstream reservations to FWP would not compel
the Corp to change its operation of Ft. Peck Dam.

¥r. Hansen, on page 11 of his objector testimony, criticizes
+he channel maintenance flow reguests on Battle Creek and the
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Frenchman River, stating that these reguests are 81% and 88%,
respectively, of the annual instream requests. He alsc
wonders how these large, short duration flows can be as
beneficial as the lower flows regquested for the remaining
months of the vear. What is vour response?y

First of all, Mr. Hansen has used the wrong Iinstream flow
requests for Battle Creek and the Frenchman River. Appendix
¢ of my direct testimony shows the corrected instream flow
requests for all of the streams in our original reservation
application. pue to nmodifications by the USGE for Battle
creck and the Frenchman River, the channel maintenance flows
are 72% and 87% respectively, of the annual instream flow
reqguests. The reason these percentages are so high is because
+he channel maintenance flows are a relatively large flow that
serves a specific purpese in maintaining channel morphology.
The instream requests for the remainder of the year are much
lower and, therefore, make up a smaller percentage of the
total rsgussts. Mr. Hansen seems to want to measure the
benefits of these flows by thelr volume rather than by the
function they serve.

Mr. Perkins, on page 7 of his objector’s testimony, utilizes
Horse Creek as an exanple of where he belleves a less freguent
hankfull flow has not adversely affected a bass fishery below
the Chinook Water Users Association Reservolr. What is your
response to this testimony?

First of all, I asked Kent Gilge, FWP bioclogist gtationed at
Chinodk what his knowledge was of this stream and lts fishery.
Mr. Gilge, from his knowledge of the area Mr. Perkins
digcusses, and from inguiring of other persons familiar with
the area, knows of no stream naped Horse Creek. Secondly, Hr.
Gilge says that, although there are a few smallmouth bass
pregent, there are no po ulations of bass anywhere in the area
that he considers to be significant, or even good. Mr. Giige
has provided pre-filed direct testimony for FWF in this
proceeding.
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Liter E. Bpence, being first duly sworn, states that the foregoing
testimony is true.

DATED this /2 T day of August, 1994,

Liter E. Spence

S
Subscribed and sworn to before me this 74 day of August, 1994.

gﬁZ@&ﬁ 7 s
Notary Public for the State of
Hontana

My commission expires: S/
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DEPARTMENT OF NATURAL BESQURCES
AND CONSERVATION

APPEHDIE A LER METCALF BUILDING

STAN STEPHENS, GOVERNDE 1820 EAST SIETH AVENUE

TSTATE OF NMONTANA

P

DIRECTORS OFFICE (408) 4448698 . HELEHA, MONTANA 59620-2301
TELEFAL NUMBER (408) 444-8721

MEMORANDLI
TO: _ A@N&%&s‘ Resources Hegional Managers
4 Pfocessing Ling StaH

Hearings Unit Staff
Records Section Staff

FROM: g g _Ronald J. Guse, Supervisor
New Appropriations Program

DATE: September 23, 1891

SUBJECT: Senate Bill 266 - Final Administrative implementation - Ffiective July 1, 1991

Aithough 1t states above this ls & "Final” nothing is ever really final, i s, except . {Please no
comments or questions as to what goes in the blank space.) What 'm saying is. although thismemo s a
iormal “final for the purpose of administratively implementing $.8. 266 requirements, I'm stil open 10
comments, questions etc. concerning this memo and any other problem areas that we need to address a
solution in this complicated and rapidly changing field of water rights law administration.

! again thank those individuals who commeniad on the Proposed implementation memo of June 21, 1981,
| have not rmada any “major” changes from the comments received from the proposed to this final. | would -
consider the changes contained in this memo as relatively minor with more clarification. The fnllowing
sections have baen noticeably alterad from the proposad implementation memo: A-1; A-Za; A-3a, 3&4; B-4;

and B-2.

Please have all your staff that work In the New Appropriations Program read the aftached implementation
of 8.8, 268, .

CENTRALIZED SERVICES CONSERVATION % RESOUACE EHERGY L ANDGAS WATER BEROQURDES
DIYISIGH LEVELOPMENT DIVISIOHR DEVISEGN DIVISION HYIZION
{38 4444700 {4838 4445487 425 4448897 4083 444-387% 1508) 444-830]
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APPENDIX A {Tont)

#inal Administrative implementation

page 6

23
3}

4)

Senate Bil ;

“Efective July 1, 1991

Effactive July 1, 1851 all qualifying Form a02's will require a filing fee of §20.00. (See memo
of June 18, 1991 concaming new fees effective July 1, 1981)

The Form 602 and Form 602/803 hava been revised io reflect the Section. 85-2-308(1}
amendment and the increased filing fee. S

Section 85-2-3068(1) MCA also provides thal within 80 daye of completion of the well or
developed spring and appropriation of the groundwater for the bengficial use, the
appropriator shall fle 8 Netice of Completion, Form 802, with the Department.

Obviously you will encounter situations during this transition perlod (100 gpm o 35 gpm
or 10 AF) where appropriators have completed and beneficlally use a groundwalter
appropriation of iess than 100 gprm. But dus to the staluiory change taking effect on July
1, 1991 it was impossibie tor tham o file the 802 before July 1, 1991 in many 0ases.
However, if they are filing the 802 within 60 davs of compistion and the beneficial use ofthe
groungwater appropration Is less than 100 gpm we can acoept the fillng on or affer July
1. 4891, We cannot accepl the 802 fiing for the less than 100 gpm groundwater
appropriation i the 60 days has been excesded. You should accept the compietion and
meneficial uss dates of the appropriator unless you have an obvious reason nct o belleve
sheir dates. Give the appropriator the henafit of doubt on close calls. Those 602's filed
sher the B0 days will need a permit f they exceed 35 gpm or 10 AF. or any comblnation.
Onece again the filing fes for all 6093 fled on or after July 1, 1991 is 20,00,

) Amendments 1o Section 85-2.308, - Obiections

1)

2.}

3)

The Form 611 has been revised, reprinted and distributed for use.

An chjection 1o a permit (Form 800} appiication myst state facts tending to show that one
or more of the appropriate criteria in a5-2-311 are not mset.

An obiection 1o a change (Form 806} application must state facts tending to show that one
or rmore of the appropriate criteria in 88-2-40Z are not met.

An objection to a reservation of water {Form 610) application must state facts tending 10
show that one or more of the criteria in 85-2-318 are not metL

New Subsection (3) siates, “A person has stancing to file an objection under this section
# the property, water rights, or inlerests of the obiactor would be adversely affected by the
proposed appropriation’

Standing means a person (of ohjector in this case) has the right or interast to come inlo
the hearing process as & party even though they do not have a waler right, but they fust
sttt state facts tending 1o show that one oF more af the applicable criteria ars not met.
Example: The Depariment of Fish, Wildlife and Parks could have standing 10 file an
objection to an application on a source sven though they don't have a waler right, but they
stiil must state facts tending 1o show that one or more of the applicable criterla are not met.
This would be a valid objection that could rosult in a hearing and if FW&P can prove &
oriteria can't be met, the Department must deny the application, uniess # can be modifisd
or conditioned 1o eliminate the probiem,

E. Sections 85-2-315, Cenificate of Water iaht - and 85-2-402, Changes In AP riation Rights - have

I oy
i ) ;{”;

%
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24859~C761.0
GZA550-41030
GL20477-41H
G16060~-41H

GOGE686-41H
GOD6162-41H

G3049~76D0

GLO4T747-765J

G12416-438

533167438
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APPENRDIX B

8/10/94

FWP Obiections to Changes in Appropriation
Rights, July 1,

Murohy

1873 -~ August 10,

Stream

Eight and Other Ztresms

Davion Cresk

Missouri

Galliatin
Gallatin
Gallatin
tallatin

River

Rivear
River
River
River

Fallon Cresek

Flathead

Yellowstona Basin Streamz

River

Rasin
Flathead
Missouril
Gallatin
Gallatin
Gallatin
Gallatin

Kootenal

Flathead

Yellowstone River

Area Creek

Upper Missouri

Yellowstone

Yellowstone

Basin Streams

£, Gallztin River

files, and PWP files.

calliatin

1994

Comments
I=sued
Okdection Withdrawn

Izsued. Thase four

parties changed their
POD on Clark Ditch to
Keughen Ditch.

Glen & Rose Wopd/FWP
water right change

Issued with Murphy
Right condition

Obijection to 13-year
extension of time to
complete water right
change. ¥e agreed to
3-year extension.

Application terminated
hefore issuance.

Chiection withdrawn
following site review
and discussion with
applicant.

nNRC water right objections log hooks Numbers 1-13, DNRC watexr rights microfiche
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APPENDIX C

H

e

and improved during rehabilitation offors. Howover
may be difficult to rehabilitate all existing dams due to the
cost of such activities.

The cstimated cost for rehabilitating several existing
water storage facilities in Moniana ranges from under
£200.000 10 over §5 million per site. Rohahiliiating the
Tongue River Dam alone will cost bewween 325 million 10
aver $125 miltion, depending on the amount of risk o life
and propesty the state and ils citizensare willing fo assume.
The total cost for rehabilitating approximately 35 state-
awned high-hazard dams, including the Tongue River
Dam. is cxpecied o exceed 5200 million,

inlight of the need to rehabilitate existing waler slorage
projects, and the cost of such efforis, the state needs 10
Jecide which facilities should be rehabilitated first. One
factor affecting the effort o prioritize such projects is the
Monana Dam Safety Act, Thisactdefingsa “hi gh-hazard”
dam 25 any dam or reservoir that, if it fails, would likely
cause a loss of life. The classification of a dam a3 high-
hazard, however, does not determing nor imply whether this
dam s struciurally safe. Thus, the safety of a particular
dam, in addition to its classilication as high hazard, must be
considered in any scheme 1o prioritize the rehabiliiation of
existing water SIOrage projects.

Ontlons

1, Identify the high-hazard projects most needing
repair based on the criteria fisted under The Role
of Storage in Water Management, those iisted in
fasue 1, and the following criteria:

4. Protect public safety

5. Impacts of not repairing project

Breach high-hazard dams that cannot be repaned
with 2 positive benefit-{o cost ratio.

Rehabilitate all unsafc high-hazard dams by the yoar
2400,

Zeeommendation

Option 1. The priority of rehabilitation projects should
e established accarding 1o which projects best satsfy the
criteria outlined in Option 1, realizing that some of ihe
criteria may not apply in SOME Cases.

Issue 3 - Allocating State Funds

Acmnentipned shove, waler SIOMRAES ;re}eais'm gst com-
pete with other waler managoment aciivilies in orms of
ctate and foderal assistance. In addition, wallr Siorage

ey

{

o

(93

ant}

projects must COmpele ameng gach other for Himited siaie
and federat financial and technical resources. Although
the state has # limited ability o determing how federal
resources are allocated, it can set priorities for silocating
siate funds, The question is, given the amount of siaie
funding available for watcr siorage projects, how should
these funds be atlocated? A relaied guestion, how 10
increase the amount of state [unding availabie for watar
storage projects, is addressed in the next subseclion on
financing waler storage projecis.

/ﬂm% T e e e e e s o i 2 T 0t e e
£ .
/(ptions
1. Allocate the state funds available for water siorage

solely 1o rehabilitate existing waler Slorage pro-

jects, particularly unsale, high-hazard facilitics,

Allncate the state funds available for waier siorage

solely to plan and consiruct new Walsr SIOMARS

facilites,

Allocate a cerlain percentage of the state funds

available for water siorage for onsieam, oifsiream,

and nonstructural types of siorage.

Allocate the state funds available for waler

storage based on the following order of prefer-

ence:

a. Resolve threatstolife and property pused by
high-hazard facilities that are in an unsafe
condifion.

5, Improve and/er expand existing waler
storage facilities.

o, Plan and/or construct mew waler storage

nonstructural,

|

I

i facilities, including onsiresm, offstream, and
!

!

i

H

Recormmendation

‘z

]

Opiion 4. This approach recognizes the imporiance of

] rehabilitating unsafe, high-hazard dams, bul also allows

;

/
{

3

.

for olher water siorage activitics,

e

e

PLAN IMPLEMENTATION

Legistative Action

The legislaturs needs 10 enact fegisiation that explains
ihe role of storage in water management, including the
generic problomesolving process outlined shove. The
egislature also needs (o enact legistation outlining e
crisgria for prioritizing new SOTago projects and rehabil-
itation projects. The legislation should specify that the
Govemnor's Office, in cooperation with the legisiature,

Ty
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MNOTIiCE

The purpose of this nolice s to inform you, as the helder 9‘{,/5

provisional
permit to appropriate water within %‘h%s Missouri River Basin, that your permit will
be junior in priority to water ?Q%i’ff%’a?\iﬁﬁg granied pursuant to BB5-2-331, Montansg
Code Annoctated (MCAJ This section ai\.c}ws agencies of the fedgral government and
State of Montana to apply o the 39&?@‘ of Natural Hespourges and Conservation
| /
{Board] to reserve water in the Missouri Basin for existing of future beneficial uses
or to maintain a minimum flow, level, ‘or quality of water. Such reservation
applications are to be filed before July ‘; 1989, except that applications for
reservation of waler below Fort Peck dam migst be filef no later than July 1, 1981,
The Board has until \jﬁ&y /}
for reserved water above Fort Peck dam %ﬁd/éﬁ?%i December 11, 1531 for

2t 1o maé\e a deyermination on all applications

reservations below the dam. All reservationd approved by the Board and

subsequently granted will have a priority date G‘i/d iy 1, 1985,

The Board may subordinate the reservation id your permit if it finds that the
subordination does not interfere subsiantf’g with \% purpose of any reservation.

Subordination of a reservation to your pgrmit will give your permit seniority over

the reservation even though the TE§£€E‘V§%§/€:}§’E will have an earlier priority date,
/

, \
/ \

Any financial investment made ;jﬁ reliance upon this permit does not create in

the permiitee any equity or vested s’j/ghi againsi the rese%ﬁyaiiaﬂe
3

H

|

i
You will have an sppsriuﬁ52f4« to presant testimony ‘%0 the Board prior to any

decision in the matter of suéeréij@atéen, The Department ¢f Natural Resources and
/

Conservation will contact you régar{%%{zg this opportunity, which is not expected to

“occur before 1992, \
|
\
If you have any questions concerning this notice, feel free to call the
Department of Natura! Resources and Conservation at %ﬁ%—%fé%_%?{} for further

information and explanation.




APPENDIX D {Cont)

NOTICE

This notice Is to Inform Provisional Permit holders within the Missouri River Basin that your
permit Is junior In priorlty to water reservations granted pursuant to Section 85-2-331,

© Montana Code Annotated (MCA}. This section allows agencies of the federal governmeni

and State of Montana to apply to the Board of Natural Rescurces and Conservation (BNRC)
10 reserve waler in the Missour! Basin for existing or fiture beneficial uses or 1o maintaln

a minimurn flow, level, or quatity of water,

The reservationg above Fort Peck were granted on June 30, 1982 Applicgtions for
resarvation of water below Fort Peck and In the Little Missour! River basin were filed July
1, 18081, The BNAC must make a determination on the applications below Fort Peck and
in the Little Missourl River basin by December 31, 1884,

Heservations approved and granted by the BNRC In the Missourl River Basin have a priority
date of July 1, 1985. Approved reservations In the Litdle Missouri River will have a priority
date of July 1, 1983

The BNRC may subordinate the reservation to your permit if It finds the subordination doss
not interfere substantially with the purpose of any reservalion.  Subordinalion of a
reservation to your permit will give your permii senlorlty over the reservation sven though
the reservation wiil have an eaiier prionly date.

Any financial investment made In reliance upon this permit does not create in the pennities
any equity or vested right against & reservalion,

Yous will have an opportunily to present testimaony fo the BNAC prior to any decision in the
matter of subordination. The Department of Natural Resources and Conservation will

cordact you regarding this opportunity.

if you have any questions concerming this notice, feel frae to call the Department of Natural
Resources and Conservation at (406)444-6810 for further Information and explanation.
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PREFILED REBUTTAL TEETIMONY OF BCOTT GILLILAH
Oon Behalf Of
¥raH, WILDLIFE, & PRRES
{FR2;

Please state your name and business address.

srobt Gillilan, 25 N. Willson ave., suite 5, Bozeman, MT 58715

What is vour present employment?

T am a hydrologist emploved by Inter-Fluve, Inc.

please state your educational packground and experience.

This information was presented in the pre-filed direct
testimony that was filed for this reservation proceeding by
FHE.

What is the purpose of this testimony?

The purpose is to rebut elements of the objector’s testimony
of Mr. Dee C. Hansen and Mr. Roger Perkins.

Do you have any dgeneral summations of Mr. Hansen’s testimony?

ves. While Mr. Hansen has many cpinions regarding the affects
of peak and regulated flows on fisheries and riparian
vegetation, his main contention is that because natural stream
systems are complex, conclusive values cannot be assigned to
the magnitude and freguency of the dominant discharge.
Further, he maintains that methodologies developed for
management of regulated rivers, as reported by Relser 1385,
provide a better means to determine what flows are necessary

]

+o flush fine sediment from stream systens.

Would you please address the first summation concerning the
magnitude and Ireguency of channel maintenance flows?

Mr. Hansen’s attempts o discredit FWP’s 2-year peak flow
request for channel maintenance, based on the complexity of
natural systems, is oversimplified and seems to reject applied
science. applied science is fthe foundation of natural
resource management. Relationships between channel form and
discharge are based on empirical studies. If Mr. Hansen’s

&

rejection of empirical studlies was universally applied to all

@illilan Rebuttal Testimony~ 1
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natural resource nmanagenent, not Just water resources,
mahagement decisions would be necessarily reduced to opinion.
While we acknowledge that there is some variation around the
2-year dominant discharge value, this variation is not great.

Could you comment on the concept of uncertainty in applied
nydrology and fluvial gecmorphology?

There is, and always will be, some uncertainty surrounding
hydrologic and fluvial behavior bscause they are raflective of
open systems, subject to a number of interrelated, difficultly
measured variables. However, the science of hydrology and
fiuvial geomorphology doss recognize patterns in systems.
These patterns are documented by empirical studies. As an
engineer, Mr. Hansen undoubtedly understands the statistical
difficulty in modeling natural systems, and that, in general,
empirically derived values are freguently used for engineering
design decisions. For example, when engineers design bridge
pilings, formulas are used to determine the depth of scour so
that pilings aren’t undermined and fail. These formulas are
ultimately based on empirical studies, just as are the ones
which identify the 1.5 to 2-year peak discharge as the
deminant discharge.

My, Hansen refers to research by Andrews, 1980 to support his
contention of variability around the Z-year peak flow and its
relationship to bankfull discharge. Are you familiar with
this research?

ves. T read this paper in preparation of my direct testimony
and again after reading Mr. Hansen’s testimony. The research
in guestion concluded that 50% of the bankfull recurrence
intervals were greater than 1.75-years and 50% were below
1.25=-years. Further, the bankfull discharge was clogely
correlated with the effective, or dominant discharge. Given
natural variability, this ressarch does not suggest that FWP’s
use of the 2Z-year peak flow regquests is inappropriate, since
it falls about in the middle of the range cbserved in this
study and numerous others.

can you clarify the relationship between bankfull discharge
and dominant discharge as it relates to flow frequency?

Mr. Hansen coites Andrews’ 1980 paper to contend that FWP's 2-
yvear peak flow reguest may not actually represent the bankfull
¢1ow in all of the channels listed in the flow reservation
request. First, there is a large body of evidence supporting
the relationship between the peak flow occurring every 1.5 to
2 years and the dominant, or in Andrews’ termns, effective

©£111iksn Rebuttal Testimony- 2



discharge. Obviously, variability in channel shape within a
single stream channel and between channels, will tend te tilt
thie relationship to more freguent or less frequent levels of
recurrence.

T¢ +he rescurces were at hand, studles could be implemented on
every channel in the reservation reguest to more accurately
determine the needs of each channel. However, this would take
enormous resources that are not presently available. if a
study was conducted, it is egually likely that the bankfull
channel discharge would be higher (such as the 5 to 10 vear
peak flow) than the recquested 2~year peak flow. Mr. Hansen
faile to consider this distinct possibility. Given the
surrent state-of-the-knowledge, the 2-year peak flow reguest
is entirely reascnable, and further, is likely to correspond
with bankfull flow in most of the channels under digcussion.

Do you have any general comments regarding the second point of
Mr. Hansen’s arguments concerning Reiser’s 1885 flushing flow
methodology as a means to regulate flows for channel

maintenance?

My first observation is that Mr. Hansen is inappropriately
mixing the concept of so called nflushing flows" with dominant
discharge theory, and tends +e use them interchangeably
throughout his testimony. A #filushing flow" is not recognized
ag a discrete hydrologic flow event, such as the bankfull
digcharge. Instead, it usually describes a desired flow in
diverted or dammed channels to help off-get undesirable
results of flow regulation. While many different names have
been assigned to "flushing flows? {Batelle Environmental
19863, they have in common the fact that they are remediative
descriptions. FWP is reguesting dominant discharge flows
which, through sediment mobilization and bed scour, actually
shape @& channel and give it unigue and natural
characteristics. FWP is not reguesting remediative f£lushing
flows, which is an entirely different concept.

can you provide a specific example of Mr. Hansen’s apparent
misuse of flushing flows and the nature of FWpis dominant

discharge reguests?

An example of this misuse, regarding the difference belween
remediative flushing and dominant discharge is found on page
11 of his objector’s testimony. Here, he misinterprets the
objectives of FWP’s peak flow reguest by narrowly defining
their purpose to "{1} cleansing gravel beds of mountain
streams... and (Z; removal of sediments and sand which have
the potential to £ill up pools in prairie streanms...". Agaln,
the purpose of the dominant discharge reguest is to preserve

$i1lilan Rebuiial Tsstisony- 3



existing stream function, including fluvial, hvdrelogic, and
vegetative components. Removing fine sediment from gravels
and pocols is merely one element of channel shaping flows.

Ccan you comment on Mr. Hansen’s suggestion that Reliser’s 1985
methodology 1is perhaps more appropriate to determine flows
necessary for channel function?

wnils Mr. Hansen is willing to adopt Relser’s report, a survey
of 15 different remediative flushing flow strategies for
regulated rivers, he does not refer to the large body of
evidence suggesting the 1.5 to 2-year peak discharge is the
flow most responsible for natural channel geometry. Further,
to a much greater degree than with the 1.5 to Z-year dominant
discharge concept, an accepted methodology to determine
flushing flow regimes is far from being resolved within the
scientific community. In fact, Reiszer, 1985, page. 580,

states:

soverall, it can be concluded that there is no present
state-of-the-art methodology or approach for flushing
flow needs. Morecover, the few methods which are in use
today are largely untested, and way be providing
unrealistic recommendations.”

Again, ¥WP is reguestling the dominant channel discharge, not
remediative flushing flows, using the logic that natural
hydrologic regimes result in naturally functicning channels.

Do you agree with Mr. Hansen’s statements concerning
adijustments a stream will make o regulated conditions?

Ho. on page 6 of his testimeny, Mr. Hansen states, in
reference to regulated rivers, that "the downstrean river will
simply adjust to the new flow regimes occasioned by ralsase
patterns from the reservoir... [and] New stream vegetation is
guickly established and the stream channel finds eguilibrium
within this context®. This statement is not supported by the
1iterature and does not take intc account the complexity
surrounding the geomorphic definition of egquilibrium channels.
an equilibrium channel is one that is self-regulating, and
that, if disturbed, will tend to return approximately to its
previous state over various time scales. Hr. Hansen envisions
equilibrium as a static state that is "guickly established®.
¥Knighton, 1984, describes 5 possible types of eguilibrium,
(with, incidentally, the statlic variety discounted as largely
inapplicable to open channel systems}, with channel adjustment
+ime scales ranging from tens to ten thousand years. Further,

'research (Williams and Wolman 1984) suggests thatl channel

disequilibrium, not egquilibrium, is a typical channel response
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to damming.

Mr. Hansen implies that stream regulation, with subssguent
adjustments to a new flow regime, is beneficial. Iz this
implication substantiated?

Mr. Hapnsen’s testimony implies that channel adjustment to 2
new egquilibrium condition will guickly result from flow
regulation, a point I contest. Purther, there is a failure in
his argument to 1link new channel forms with a fisgheries
benefit. He loosely implies a benefit through his description
of the smergence of tailwater trout fisheries, such as below
Flaming Gorge Dam. Here, he fails to cite the documented 111
effects of Flaming Gorge Dam on native fish {(Miller et.al.
1982} and significant morphological channel changes downstrean
{Andrews 1286}, resultant of that dam. Further, the effects
of dams on channel form are nNUNSIOUS (Williamse and Wolman
1984), from accelerated srosion directly below dams to
aggradation in reaches further downstream. To my knowledge,
there is no evidence which supporits that these channel changes
benefit native fisheries.

Mr. Hansen also directly contends, throughout hig testimony,
+hat flow regulation is beneficial to channel, viparian and
floodplain condition. Do you agree with this contention?

No. This contention is not supported by the literature. Hill
et. al. 1991, Lotspeich 1980, Platts 1873, and many others,
have reported for years on the detrimental effects of flow
regulation on channel form and fisheries. For example, Hill

et. al. report:

"e can broadly describe watershed changes that ocour
when fluvial processes are altered by reducing natural
flood flows: (1) valley floors no longer flood, {2} local
water tables are no longer recharged, (3) stream bar and
channel areas no longer becoms inundated and scoured (4}
sediment accretes in bars and channel edges, {8} side
channels and backwater areas become disconnected from the
main channel... (6} tributary channel confluences with
main stems locally aggrade and push inte the main
channel, and (7} the ratic of pools and riffles i

ignificantly altered (Morisawa 1965%; FPlatts 1979;
Leopold and Emmetl 1283 .7

ran you summarize and comment on Mr. Hansen’s arguments
relating to FWP’s duration requests for the 2-year peaX
discharges?

Mr. Hansen (page 15) contends there is 1little scientific
evidence to support the idea that channel maintenance flows
should mimic natural hydrographs, but that he does not Know
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nimself what the durations of these flows should be. 1 have
two responses to his position.

First, one need not look any further than naturally
functioning streams to conclude that natural hydrographs
produce channels with natural nabitat. HMr. Hansen states on
page 16, that " ’‘the natural flow must be best’ is not well
founded in scientific knowledge”. Yet, he does not provide
supporting evidence which suggests nmanaged f£lows are better at
providing fish habitat, preserving natural channel function,
and recreational opportunities. FWP is reguesting flows that
would naturally occur; they are not seeking to ®improve®
natural processes, Until evidence warrants flow durations
different than those that naturally occur, those in FPWpP's
application are the best possible.

Secondly, there is ample sclentific evidence which suggests
+hat channel scour, suspended sedinment and bedload transport
oecurs variously throughout a normal peak flow hydrograph
{8idle 1988, Besctha 1985). while most concur that fine
sediments are preferentially mobilized on the riging limb of
the hydrograph, acknowledgment iz also made that bedload
transport assocciated with scour is variable and difficult to
predict within a given hydrograph. Therefore, emulation of a
natural hydrograph, both in terms of magnitude and duration,
iz a logical approach to insure the channel has the
opportunity to transport its total sediment load.

feaving Mr. Hansen’s testimony, how would you summarize Mr.
perkins’ objector testimony regarding channel maintenance
flows? :

wy. Perkins has three main arguments relating to channel
maintenance flows: (1} his opinion that the effects of
regulated flows on channel processes are not well enough
understood to warrant the requested water raegservaktions, {(2;
his opinion that a peak flow occurring once every 5 years (5~
year recurrence interval) iz adeguate to maintain channel
form, and {3} that there is debate over how pools, from a
mechanistic perspective, are formed.

can you address ¥Mr. Perkins’ opinion on the effects of
regulated flows on channel processes?

Myr. Perkins does not cite vresearch which supports his
contention that the effects of regulated Tlows on streams is
not well understood; he offers only an opinicn. A survey of
+he literature available on this topic indicates octherwise.
There are clear and documented effects on channel form
resulting from flow regulation.

©illilisn Hebuttal Testimony- &
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Wwhat evidence does ¥Mr. Perkins offer to support his opinien
that a 5-year peak flow, implemented as a form of managenant,
will sufficiently maintain desirable channel attributes?

Mr. Perkins offers no evidence for this contention. in
preparation of this rebuttal and previcus direct testimony, I
conducted an extensive literature review, contacted
colleagues, and researchers regarding channel form and
frequency of peak flows. In this process, I have not found a
single reference which would support Mr. Perkins’ contention.

could you please comments on Mr. Perkins’ third argument
relating to pool formation?

I agree that the exact mechanism for pool formation, for the
wide range of river and stream systems throughout the world,
i= not reduced to a single factor. However, we have enough
knowledge to recognize that pools are formed by scour of the
bed and subsequent depositicn in other areas, such as point
and lateral bars, and riffies. It is alsoc recognized that
pool habitat is maintained by dynamic processes and is
freguently lost when changes in flow and sediment regimes are
imposad. Mr. Paerkins offers anecdotal esvidence of pools
maintained by large, infreguent flow events below a reservolr
on Horse Creek, and his opinicn that large woody debris is
another causative pool forming agent. I do not dispute either
observation; they are of no relevance to arguments regarding
the role of the dominant discharge in maintaining channel

form.
Do you have any concluding comments?

The arguments presented by Mr. Hansen and Mr. Perkings are
largely based on thelr personal opinions, and not on the
extensive body of literature relating to these topics.
Further, the channel maintenance flows raguested by FWP are no
more than a reascnable attempt to limit future degradation of
the fisheries and recreational base in the lower Missouri
River basin. Many of these drainages already experience
natural peak flow regimes which result in the habitat
currently observed. Both Mr. Hansen and Mr. Perkins seem to
assume, or at least paint the picture, that these flows are in
some way detrimental or can be improved by reducing themn.
Thess views are not widely held in the professional community.
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frue.

DATED this /Y _day of August, 19%.

i

Scott Gillilan

P

/
Subscribed and sworn to before me t%is [Y day of August, 1994.

A teats /w

Notary Public for the State of Montana

g [N L My commission
expires: [/ % (/;4/

GILLILAN REBUTTAL - &






PRE.FILED RERUTTAL TESTIMONY
OF FREDERICK A, NELSON
on behaif of

MONTANA FISH, WILDLIFE & PA

Please state your name and business address.

Fred Nelson, FWP, 1400 South 19th Avenue, Bozeman, Montana 59715,

What is your present employment?

1 am a fisheries biologist employed by Montana Fish, Wildlife & Parks.

Please state your educational background and experience.
This information was already presented in previous testimony 1 filed for this

reservation proceeding on behalf of FWP. That testimony included a description of

my training and a vita.

What is the purpose of this testimony?
The purpose is to rebut elements of the prefiled direct testimony of Dee C. Hansen,

Roger J. Perkins, and certain other objectors (o the instream flow application of

EWP,

Mz, Perkins, on page 3 of his testimony, uses the FWF’s instream flow request for

Battle Creek as an example of the “vast amounts of water which are being claimed



A

Pape 2
by the FWP for instream flow use." Is the iﬁf{}fﬁaiiﬁﬁ that Mr. Perkins presents in
his testimony accurate for Battle Creek?

Mr. Perkins’ testirgony contains inaccurate information. He states that "FWP has
requested 7,624 acre feet of water in a 14-day period from March Ist 10 April 30th
of each vear” and that "base flow requests would require up to 10,524 acre fest per
year! FWP's instream flow request for Battie Creek is not 7,624 AF plus 10,524 AF,
as Mr. Perkins suggests. FWP’s request totals 10,524 AF, which includes both the
channel maintenance and base flow requests (see Appendix D in the Prefiled Direct

Testimony of Liter Spence).

How does FWP’s instream flow éecguest for Batile Creek compare to the available
flow? |

As Mr. Perkins states in his testimony, Battle Creek has an estimated average annual
flow of approximately 32,000 AF at its mouth., Battle Creek at or near its mouth is
the approximate site where FWE intends 10 monitor any future instream flow
reservation. FWP’s instream flow request of 10,524 AF is only 33% of the creek’s
average annual ﬁawl at its mouth. If FWP’s reservation request is granted in full,
approximately 67% (or 21,476 AF) of the creek’s average annual flow will be

available for future storage and new consumptive Uses.

Certain objectors have testified that there’s no available water or that there’s

insutficient water to satisfy FWP’s instream flow request for certain waters, notably



Page 3
Rock Creek and the Frenchman River. In addition, Mr, Perkins, on page 7 of his
testimony, states that "water is not availeble for instream use as requested in several
of the drainages (Poplar River, Baiile Creek, and the Little Missouri Basin)." Is this
testimony accurate? |
This testimony is inaccurate. Flow data in Table D-1 on pages D-6 and -7 of the
draft BIS and on pages 19-24 of the USGS publication (Exhibit No4) in FWP’s
Prefiled Direct Tﬁsﬁ{ﬁs}ﬁy demonstrate that water is available for instream allocation.
Table D-1 in the draft EIS shows that, on average, about 32,000, 94,000 and 101,000
AF of water annually flows in Battle Creek, the Poplar River and the Little Missour
River, respectively. The USGS report shows that about 34,000 and 67,000 AF
annually flows in the Frenchman River and Rock Creek, respectively,. FWP’s
instream flow requests equal from 31 to 48% of the average annual flow for each of
these five waters. Clearly, water is currently available for instream use on these five
waters. The amounts being requesied by FWP comprise only a portion of the

average annual supply.

Certain objectors have testified that there is little or no recreational use on streams
where FWP has requested instream flow reservations. Is this testimony accurate?
This testimony is inaccurate. FWP, in Table 17 on page 147 of its application,
presented angler-use estimates for 1985 for the streams in the lower and Little
Missouri River basins. This information was ggih@?ﬁé through FWP’s statewide

angling pressure mail surveys, which are now conducted every two years by FWP.



Page 4
This table, which I expanded to inciude angler-use estimates for 1989 and 1991, is

shown in Appendix A of this testimony.

In 1985, the warmwater streams of the lower and Little Missouri River basins
supported an estimated 28,667 angler-days of use. In 1989 and 1991, estimated use
of these streams was 25,476 and 17,774 angler-days, respectively. While angling
pressure on these warmwaler streams is not of the magnitude of that on some of
Montana’s world famous trout rivers, use by anglers is still noteworthy. For example,
the 125-mile-long Smith River, which is one of Montana’s "Blue Ribbon" trout rivers
and is also nationally recognized for its recreational floating, supported an estimated
125 angler-days of use per mile of river in 1991 {Montana Statewide Angling Pressure
Mail Survey, 1991). In contrast, the section of the Missouri River from Fort Peck
Darm to the North Dakota border supported an estimated 33 angler-days per mile in
1991, On a per mile basis, angler-use of the lower Missouri River is about 1/4 of that
for the "Blue Ribbon" Smith River. The Middle, North and South forks of the
Flathead River, three other "Blue Ribbon" trout waiers in Montana, supported an
estimated 32, 81 and 29 angler-days of use per mile, z@sg@siﬁvgéy? in 1991 (Montana
Statewide Angling Pressure Mail Survey, 1991} Relative to angler-use on some of

Montana’s more famous rivers, angler-use of the lower Missouri River is significant.

Mr. Perkins, on page 9 and 10 of his testimony, criticizes the Wetted Perimeter

Inflection Point Method (WPIPM), which was used by FWP to derive instream flow
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requests for four cold water streams and the Missouri River in its current application.
He states that "the Board should seriously guestion” the use of this instream flow
method by FWP. Is his statement justified?

The WPIPM was the primary method used by FWP to derive the instream flow
requests in its reservation application for the streams of the Missouri River Basin
above Fort Peck Dam. Mr. Perking' current criticisms of the WPIPM are a
reiteration of those that he and others voiced in 1992 during the hearing for the
upper Missouri basin reservation. The Findings of Fact for the upper Missouri water
reservations (see pages 162-168 in the Final Order of the Board of Natural Resources
and Conservation Establishing Water Reservations above Fort Peck Dam, July 1,
1992) support the validity of the WPIPM, The validity issue curtently being raised
by Mr. Perkins has already been rescived by the Board in favor of the WPIPM as a
suitable means for providing reasonable estimates of the amount of water needed to
sustain fishery values. Furthermore, a recently completed study conducted at
Montanz State University provides further scientific support for the WPIFM. The

results of this scientific study are summarized on page 6 of my prefiled direct

testimony.

Mr. Perkins, on page 8 of his testimony, quotes & paragraph on page 12 of Exhibit
No. 2 in FWP’s Prefiled Direct Testimony to support his opinion that winter habitat
alone is regulating fish populations in Montana’s prairie streams. Is the quote

presented in Mr. Perking’ testimony accurate?
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The quote is inaccurate. Page 12 of Exhibit No. 2 states "The severity of the winter
environment on trout survival has been discussed by a number of authors” Mr.

Perkins, in his testimony, replaced “trout survival’ with "the fish populations”.

Does Mr. Perkins’ misquote alter the intended meaning of the quoted paragraph?
Yes. The paragraph, as presented in Exhibit No. 2, was intended to focus on
headwater trout siféams where mountain snowpack is the primary year-round
contributor to streamfiows and where well-developed riffles are an important

component of the streamn habitat. The statement was not intended to blanket all of

MWoniana's rivers and sireams,

Can summer streamflow in headwater trout streamns replace winter habitat as the
ultimate regalator of trout populations?

Yes. Page 15 of Exhibit No. 2 states:

"The amount and availability of physical habitat may limit fish populations during the
n{}ﬁ-@imﬁr months in streams that are depleted for irrigation. The habitat reductions
that result when irrigation water is removed, especially in late summer and fall when
natural flow levels have dropped considerably, become more Emﬁiiﬁg to the
population than the food supply and, if flow depletions are severe, replace winter
habitat as the ultimate population control. Data collected for the (Galiatin, Big Hole
and Shields Rivers - Montana streams that are severely depleted for irrigation -

suggest that the summer low flow has become the ultimate population regulator on
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portions of these streams (Nelson 1984b and Clancy 1985)."

How do summer flows in prairie streams compare o winter fows?

Fixamination of the monthly streamflow data on pages D-6 and D-7 of the Draft EIS
and on pages 19-23 in Exhibit No. 4 of FWP’s Prefiled Direct Testimony shows that
for many prairie waters the low flows of late summer are often similar in magnitude
10 the low flows. An exampile is Beaver Creck near Trotters, N.D. (see page B-7 of
the Draft EIS). Here mean monthly flows for August and September are 3.5 and 0.6
cfs, respectively. During the winter months of December and January, mean monthly
flows are 1.1 and 2.1 ofs, respectively. Another example is the Poplar River near
Poplar {page D-6 of Draft EIS), where mean monthly flows in August and September
are 6 and 18 cfs, respectively, while those in December and January are Z1 and 9 cfs,

respectively.

The low flows of late summer in many prairie waters are often similar in magnitude
t0 the winter low flows. These low summer flows, whether a reflection of the natural
state, a result of irrigation depletions or a combination of both, can contribute to the
regulation of fish populations. Mr. Perking’ contention that winter habitat alone is

regulating fish populations in prairie streams is incorrect,

Mr, Dee Hansen, on page 4 of his testimony, states that "t would be wise for the

Board to find a balance between irrigation, municipal, and industrial needs vs.
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instream needs than is presented in the current application for the Fish, Wildlife &
Parks Department.” Mr. Hansen implies that the balance will shift in the direction
of instream values if the Board grants FWP’s requests. Is his opinion substantiated?
Mr. Hansen's opinion is not substantiated by data presented in the draft EIS, which
indicate that the so-called "balance,” particularly for the lower Missouri River below
Fort Peck Dam, has already shifted in favor of consumptive uses. State sanctioned
water aliocation processes have already allotted large blocks of river water to future
consumptive uses. The compact with the Fort Peck ?n@éaﬁ Tribe allots a substantial
volume of flow that can be diverted year-round from the Missouri River and certain
of its tributaries (see pages 41-42 of the Draft EIS). For example, the maximum
allowed rate of diversion from the Missouri River for the entire month of August is
2,928 cfs, which is about 31% éf the river’s average Aungust flow at the North Dakota
border and 89% of the August flow in a drought year (see page D-6 of the Draft
FIS). In addition, the state continues 1o issue new water use permits in the basin.
Since 1985, 17 new irrigation permits, totalling 118 cfs, have been issued for the river
below Fort Peck Dam (see page A-S of the Draft EIS). These amounis are in
addition to any consumptive reservations that may be granted by the Board in the

current reservation process. On the other hand, there has been no allocation of

water for instream use in these waters,

The flows already allocated to the tribe and to new permit holders, when combined

with those requested for consumptive reservations, add uptoa substantial portion of
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the river’s flow. Appendix B of this testimony demonsirates the cumulative effects

of these current and potential consumptive water allocations on the flows of the

Miszouri Hiver,

The first column in Appendix B shows the August flows in the Missowrd River at the
North Dakota border if all consumptive reservation requesis (inchuding those already
granted for the basin above Fort Peck Dam) are developed (see page D-8 of the
Draft BIS). {The 10th percentile is the flow that could be expected in a very wet
vear; the 90th percentile is the expected flow in a drought year). Column 2 lists the
maximum August diversion rate allocated to the Fort Peck tribe; Colummn 3 lists the
diversion rate for new post-1985 irrigation permits; and Column 4 shows the flow that
would remain if all current and potential consumptive allocations are fully developed.
Based on this analysis, current and potential consumptive allocations would account
for virtually the entire flow of the river in a drought year under current operating

regimes for Ft. Peck Dam.

Column 4, which aﬁmiiéeéiy represents a worst case scenario based on a number of
theoretical assumptions, demonstrates the direction in which water allocation in the
lower Missouri River is headed if this reservation process fails to set aside adequate
flows to protect instream values. Under this scenario, the Corps of Engineers would

have to significantly alter current operations to prevent the occurrence of these low

flovws,
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Frederick A. Nelson, being duly sworn, states that the foregoing testimony is true.

Dated this _ BLA, day of August, 1994.

?r@jgﬁéck A. Nelson

A4
Subscribed and sworn to before me this g day of August, 1994,

Qg ) Db
E\E@%ayé/ Public for the State of Montana
Residing at Bozeman, Montana .
My commission expires - ) D




Appendix A

Angler use of streams in the lower and Little Missouri River basins during 1985,

1989 and 1991 (from Montana Statewide Angling Pressure Mail Survey, 1985,
1989 and 1991},

Stream Angler-days'
1985 1989 1991
Missouri River (Fort Peck Dam to North 9,525 16,747 5,966
Dakota border)
#ilk River and tributaries i5,187 11,712 G 188
Redwater River 1,215 1,882 i62
Poplar River 987 696 2,212
Big Muddy Creek 105 28 -
Little Missouri River and tributaries _1.648 351 246
Total 28,657 25,476 17,774
State Tolal {warm water, non-salmonid 78,713 101,080 87.612
streams only)
Percent of State Total {warm waler, 36.4% 25.2% 20.3%

non-salmonid streams only)

i Total use is underestimated because only licensed anglers were sampled in the mail surveys
that generated pressure estimates.
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APPENDIX B

Missouri River at North Dakots Border

August Flow (cfs) Fort Peck Posi-19858 Remainder

Consumptive Compact Irrigation (cfs)®

Alternative * {cfs)® Permits (cfs)*
Ave. 8,822 2,928 118 5,776
10th 13,229 2,928 118 10,183
20th 12,396 2,928 118 9,350
50th 9,091 2,928 118 6,045
8Gth 4,283 2,928 118 1,237
G0th 3,053 2,928 118 7

Page D-8 of Draft EIS. Flows remaining in August if all consumptive use reservations
were granted and developed.

Page 41 of Draft EIS. Fort Peck tribe was granted 2 maximum August diversion of
2,928 cfs from the Missouri River.

Page A-S of the Draft EIS. Seventeen irrigation permits, totalling 118 cfs, have been
issued for the Missouri River below Fort Peck Dam since 1985,

Predicted August flows in the Missouri River at the North Dakota Border after all
existing and potential consumptive allocations of water are subtracted.

conelson\rebutzst\B-1-94ss
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What is the purpose of your testimony?

The purpose is to explain the history of the Department’'s
efforte to secure public fishing access sites on the lowsxy
Missouri River and explain future plans for access in the

area .
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Jnat is the history of fishing access site acguigition by the
t 1

he lower Missouri Rivexr?
The Department’'s first Site ”quisiﬁioﬁ in this area was the
Fort Peck Dredge Cuts, located just below FL. ?eck Dam. This
site hag been secured f[rom uhe Covps of Engineers undey an
easement since 1962. More recently, the Department cooperated
with the City of Wolf Point to maintain Bridge Park for access
£ the river. This site is made possible through an annual
payment of $2,000 by the Department to Cthe city for the

operation and maintenance costs of that access. An attempt Lo
purchase land for rviver access was unsuccessiul at the
culbertson Bridge in 1988.

Y]

In general, the Department ig active in securing fishin
access sites tnvougﬁ ut Montana that mest ouy program
criteria. The main point in these criteria limits si
spacing to a distance of a four hour float, or greater.
eastern Montana, the criteria for site spac ing ls commonly
greater. Th@se greater élm*an es are the result of the
availability of cost effective access points, and lowsyr uss
levels than in other areas of the state.

Awww
e ¢F

The lower Missouri River 1s potentia?wy an attractive
alternative to many of the relatively crowded floating streams
in western Montana. The Missouri in this reach also offers
predictably gecod stream flowsg throughout the summer.
Additionally, the Department attempts to acguire sites th&L
cffer good guality bank fishing. The lower Missouri appear
to offer good recreaticnal opportunity for both of Lneee
purposes

What plans, if any, are in place to improve public
recreational access to the lower Missouri River?

In May of 1821, communications were initiated with Jerry
Kaiser Qs the BIA concerning access on the Ft. Peck Indian

peservation. The conversation included discussions
regarding site spac¢ng and possible approa”hes o funding
Tha most likely access will be from the north side of the
river and U.S. Higﬁway 2. The south side of the river is
quit isclated and access rsade would be more costly Lo
construct and maintain. This selected approach would reguire
cooperation with the Fort Peck Tribe. mhe Department needs
exact properties identified my the tribe and proposed Lo
Department regional staff in lavgow for develcpment as a
Department operated access it



1 of 1992, the Cocrps of Engineers pub
i River Recreation Development Plan. This
jes likely river access sites. There d

ro be any long term cooperative commitment by the Corps of
Engineers to proceed in implementing the site development

Five sites were identified as likely possibilities for access
points. The Wolf Point Bridge Park is one of the five
identified. Also, the property identified as 8ite 1 -~ just
helow the mouth of the Milk River - is currently being
reviewed for inclusion into the Department’s Fighing Access
Site program. This property was under the jurisdiction of the
corps of Engineers. The property had to be transferved to the

oM before cooperative recreational development could be

ipitiated. This transfer has been completed and discussions
herween the Department and the Miles City Office of the BLM
have been initiated. Now, the Department can proceed in

-

securing this site, 1% all legal and desilgn concerns can be
properly addressed.

The other identified sites could be procured in a number of
ways. The Department will consider fee title acguisition,
lease (with another agency), easement O MoU . Once site
control is established, the Department will develop the sites
a5 soon as it is financially able. Maintenance of the sites
is of some cCconcern. Since this area is a considerable
distance from Department regional offices, travel costs to the
gites re very high. Alternative means of effecting
maintenance will be considered. These alternative means could

o

include interagency agreements, cooperative partnerships an
contracted services.

The Department Supports +he Corps of Engineers approach Lo
rivey access. The exact sites identified may not De
svailable, but sites located in those general areas appeavr
appropriate. This support does have some limitations. It 1is

rommission Policy that the Department pay no more than the
appraised value for properiy. The Department depends on a
willing seller. We cannot condemn land for fishing access
sitas. Once a property 1is acquired, the development time mas
coam excessive. The long develcpment rimes arse the vesult of
the biennial appropriation process and the numerous laws and
regulations with which we must comply. A minimum development
period is about four vyears.

Lad

REHWINKEL REBUTTAL -



The statements made in objector testimony regarding the
Bepartme&t’g refusal to coopsrate with groups representing the
lower Missourl Qz er are aincorrect from the Helena
perspective. reriod ’callv T have been contacted regarding
access on this reach o :? Missouri. These contacts have not
provided sufficient Inf rmation upon which our agency couid
act. Additicnal lﬂformatﬁc regarding land ownership,

willingness to sell and Department regl ional support are the
minimum needed to initiate action.’

The Department has laws and regulations with which 1t must
comply. Develﬁymenf projects are commonly funded with federal
rich and Wildlife Service funds. Before we can sacure
federal funding, control of the property must be secured by
the Department for the usable life of the improvements. If
some group 18 earnestl v interested in asgisting the Department
o segure accessg, we are very interested in its help. To
accomplish this task, a long term commitment is needed and
211 laws must be followed.

J. Rehwinkel, being duly sworn, states that the foregoeln

e

restinony is true.

Dated this {5}34 day of August, 193%4.

Oy

Bruce Jvéﬁéﬂw1nﬁei

Subscribed and sworn to bafore me this gﬁdhéay of Augus

etra & 7015
Notary Pubiic for the State of Montana
Residin g at Helena, Montans

My commission expires “Friad /Y /898
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