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Pursuant to Section 89-890, R.C.M. 1947, and fArther nursuant to those certain
doctments entitied Findings of Fact and Conclusions of law made by the Montana -Board
~F Natural Resources and Conservation {hereinafrer Board) in this matter, said
documents attached hereto and by this reference fully and corpletely adopted and in-
corporated herein, the Board hereby grants or denies the above-described applications
for reservarion of water as set forth below:

MUNICIPAL RESERVATIONS

1. Sublect to the conditions stated below in paragraphs No. § through 24, the
Applicént City of Livingston, pursuant to Application Ho. 9940-r43R, is granted a
reservation of water allowing the avpropriation of not more than 4,510 acre-feet of
water per year withan ravem;gédiversi@mvy flow rate of 6,23 cubic feet of water per
second, from the Yellowstone River, to be used for mmicipal water supply.

7. Subject to the conditions stated below in paragraphs MNo. 9 through 24, the
Appiicnot, Clty of Big Tiwber, pursuant to Application No. 8476-r43RJ, is granted 2
resepvation of water allowing the appropriation of not more than 365 acre-feet of

water oer year with o avoraps diversionary flow rate of §.57 cubic foet of wator par

second, from the Boulder River, to be used for mmicipal water supply.



, Sabiect to the conditions stated below in paragraphs Ho. 9 through 24, the

.x’i;;g?:lé;::mt, City of Ca‘iif_;":‘i‘i}iﬁiﬁr,' pursuant to Application No. 9937-¢430, is granted a
reseﬂt;ii{m of water allowing the &;)prca?ré_ation of not more than 883 acre-feet of
water per year witham auerase diversionary flow rate of 1.22 cubic feet of wabter per
Sz—zcwnd, from t‘ae Yellowstone River, to be used for mmicipal water supply.

| 4. Subject to the conditiens stated below in paragraphs No. 9 through 24, the
ﬁp@lic&mt; City of Laurel, pursuant to Application Mo, 993%-v43Q7, is granted a
reservation of water allowing the appropriation of not more than 7,151 acre-feet of
- water per year withan aversre diversionary flow rate of 2.85 cubic feet of water per
second, from the Yellowstone River, to be used for mmicipal water supply.

5. Subject to the conditions stated below in paragraphs No. 9 through 24, the
Apolicant, @ity of Billings, pursuanc to Application No. 9646-r, is granted 2 re-
servation of warer allowing the avpropriation of pot move than 41,229 acre-feet of
watér per vear with w. overarediversionary flow rate of 56.9 cubic feet of water per
second, from the Yellowstone River, to be used for mmicipal water supply.

6. Subject to the conditions stated below in paragraphs No. 9 through 24, the
Applicant, City of Miles City, pursuant to Application No. 9954-r4ZK, is granted a
reservation of water allowing the appropriation of not more than 2,889 acre-feet of

~water per year with an averacediversionary flow rate of 4.0 cubice feet of water per
secend, from t&e Yellowéto&e River, to be used for mmicipal water supply.

7. Subject to the conditions stated below in paragrachs No. 9 through 24, the
Applicant, City of Glendive, pursusnt to Application No. 9938-vAZM, is granted a

_ reservation of water allowing the appropriation of not move than 3,281 acre-feer of
wareY per yeér with @ averacoediversionary Flow rate of 4.553 cuble feet of water per
sccond, from the Yellowstone Aiver, to be used for mumicipal water supply.

3. Subject to the conditions stated below in paragraphs No. 9 thxough 24, the

Aoplicant, Town of Broadus, pursusnt to Application No. 9933-r, is granted a reservation



of watce allowing the appropriation of not wore than 605 acre-feet of warer per yeay
with an average diversionary flow rate of 0.84cubic feet of water per second, from the
gmmdwétem to be used for mmicipal water supply.
9. The reservations are ordered adopted subject to any final determination of
prior existing water rights in the source of supply as provided for by Montana law.
16, The reservgti@ns are ordered adopted subject to any final determination of

senior water rights in the source of supply, including but not limited to any decreed

rights of federal or Indian raserved rights, but not subjact to any right to appropriate

water which may arise from the permit applications suspended by the Yellowstone
Moratorium (Section 89-8-103 et seq., R.C.M. 1%47). PRuusant to Sectiom 89-8-105(2),
R.C.M. 1947, the veservation is a preferted use over any right to appropriaste water
which may arise from the permit applications suspended during the Yellowstone
Moratorim, |

11. The reservant may only appropriate water pursuant to the reservation at such
times when to so appropriate will not adversely affect any senior water right in the
source of supply as set forth in the preceding paragraph.

12, The reservation of the above named mmicipalities are to have priority and
be considered a preferred use over any other water reservation granted by the Board.
> 13, The reservation is intended to run concurrently with =nd overlap, rather

tﬁmn nun consecutively with, any other right to the use of water claimed by the
reservant but not perfected to the effective date of the adoption of the reservation.

14, Within three years of the effective dare of the adoption of the reservarion,

ench reservant shall submit to the Foard a water conservation plan including, but not

limited to, the follmving:
a) A listing of those measures encouraging continued water consarvation

which will be implememted by the reservant, including some plans or designs for

measuring devices of the mmicioality's water system; and
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b) A drouniit centingency plan serting forth, by category of user
frose roeduetions to be mplenented by the reservant during an emergency situation;
and

¢) Proper documentation including data relating to withdrawl of
@atcrs depletion and return flow: and

4} Within six (6) months of the submission to the Roard by the
reservant of its water conservaticn plan, the Board shall review the plan and
cither approve it or require the reservant Lo appear at a nublic hearing before
the Bourd for further consideratiun of the reservation; and

e) Proper legal motice shall be given of any public hearing
reviewing the reservant’s water conservaticn plen; and pursuant to the Montana
Administrative Procedure Act.

£y After a public hearing the Board may extend, modify or
revoke the reservant’s reservation, |

15(a) At least six (6) mqonths in advance of anv change in or expansion of
its ohysical plant, the reservant shall submit a plan to the Board showing such
changed or expanded points of diversion, punping facilitiésg conveyance facilities,
and storage facilities.
{b) Upon review of tae plan submitted by the reservant pursuant O subparagragh
(a) above, the Board may, at its discretion, grant, mdify or deny the proposed
plan or portion therecf where:
(1) Water is not available at the intended point of diversion, or
(2) The plan adversely affects prior water rights, or
(3) The pronosed diversion, impoundment or conveyance, facilities are
inadequate, or |
(4) The plan is incoampatible with local and regional planning efforts, or
{5} The plan fﬁils to meet the basic interests of the people of
Montana, o

(&) The plan fails to meet the objectives of the reservation, ov



{7y The plan would mot be in cormlimnce with nerpinent state or
federal laws or envivonmental standards, or

strate adequate and reascnable water

{(8) The plan does not demn
conservation measures.
(c) The Board may grant, modify or deny the proposed plan or a portion thereof
within six (6) months after the date of submission by the reservant.
(&) All decisioms of the Board are appealable under the provisions of the

rnistrative Procedure Act.

-quate measuring devices approved by the Montana Deparitment of Natural

15,
Resources and Conservarion (hereinafter DNRC) shall be installed during construction

en all reservation diversion, impoundment, convevance faciliries and measurement of
pmmmE

Teturn flows. The water diverted, impounded, andfor conwveyed shall be measuved and

recoydad y throughout the life of the project. Such vecords shall he submitted

to the Board and DNRC periodically as reguested.

17. Aoy change in point of diversion, place of use, return flow, or vplace

of storage from the olan o submitted to and anproved by the Board

shall be in accordance with pr@ceétéces pstablished, Sections 59-892 and 89-833, R.C.M.
1547. o change shall be approved which does not meet all of the pertinent criteria
of Section 89-890, R.C.M. 1947, for issusnce of an order adopting a reservation.

h aroroval of the Board, issue temporary permits for the

use of reserved water, provided such temporary permits are subject to the terms and
conditions it considers necessary for the protection of the objectives of the
reservation:

(2) Before anv temporary permits are granted, proper legal notice must

be given te the public stating the request for the temporery permit for the use of

reserved water, the avplicans, the amount of water requested, the need for the

F e
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rammorary mermit, the purpose for rhe temporary permit and the length of time
for rhe tomporary permit, and that rhe mublic interest is being served by an
issuance of the temporary permdl.

19. The reservant shall participate in and adhere Lo watexr management
operaticns that may be irplemented in the future by the State of Mmtanz.

20. Pursuant to Sectiom §3-850(6), R.C.M. 1947, the Board féfiﬁ;ﬁ}iﬁégﬁﬂ

five years of the date of the reservation, and thereafter at least once every

ten vears, review the reservation, including, but not limited to, any required

interim reports and plans, to insure that the cbjectives of the reservaticn are
being met. Wnere the objectives of the reservarion are not being met, the Board
may at ifs discretion extend, modify, or revoke the reservation. Circumstances
which mav evidence the above include, but are not limited to, the following:

(a) Anticipated demand for water for the purpose of the reservation
has not materialized;

(h) Inadeguacy of reservation facilities;

{c) Noncamliance with Montana or federal statutes or envirormental
standarids;

(&) Incommatibility witch loeal or regional plarning efforts;

{e) Use of the reserved water f@f other than beneficial use as
defined by Montana law;

(£ Noncampliance with any of the conditions of this Order.

N
QEE}§ Any and ail liability arising from the reservation is the sole responsibility

of the reservant. In ordering a reservation adopted, the Board assumas no liabilicy.



22. Conditions of this order may be modified or withdrawn by the Board at its
discretion should future circumstances warrant. In such event notice will be given,
and, if objections are received, a he.a:ring will be held.

“23.] If part of this order is inwvalid, all valid parts remain in effect. If
part of this ocrder is invalid in one or more of its apﬁg}licatf.oﬂs, the part vemsins i
effect for all walld application,

24, Paragraphs 1 through 26, granting and conditioning the eight lis.ad mmicipal

#

resewat'im%, are ordered granted effective at

¢ o'clock £ M. on the

, 1978, so as to provide the eight mmdicipal

reservations with first priority of use zmong the Yellowstone River Basin water

reservation,

e A,

Chairm ; Mmtana roard of Natueal
Rescurces and Conservation #

wFe
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TREIGATION RESIRVATIONS
OF OOHSERVATION DISTRICTS
& STATE AGENCIER

25, Sublect to the conditions stated below in paragravhs No. 43 through
5%, e Applicant, Tark Conservation District, pursusnt to Application No.
10,004-r638, is granted a reservation of water allowing the total appropriation
of not wore then 64,125 acre-feet of water per year with a maximan diversionary
flow rate of 445.% cubic feet of water per second, from the Yellowstone River,
to be used for the irrigation of approwximately 71,664 acres. |

26, Subject to the conditions stared below in parssraphs No. 43 through
53, the reservant, Sweet Grass Conservation District, pursuant to Application

Ho, 9948-v4ZM, is granted a reservation of water aliﬁwing the total aopropriation

of not more than 46,245 acre-feet of water per year with a maximum diversionary

flow rate of 383, 4 cubic feet of water per secomd, from the Yellowstone River

f%éﬁfﬁégizributaries of the Yellowstone River as set forth in the aoplicarion,
to be gééﬁ for the irrigation of approximately 15,313 acres.

27, Subject to the conditions stated below in paragraphs No, 43 through
53? the reservant, Stillwater Comservation District, pursusnt to Application

Ro. 9935-r43QJ, is granted a reservation of water allowing the total appropriation

of not meve than 16,755 acre-feet of water per vear with a maximum diversionary
flow rate of 122.1 ecubic feet of water per second, from the Yellowstome and Srill-
water Kivers and other tributaries of the Yellowstone River as set forth in the
Application, to be used for the irrigation of approximately 5.290 acres.

28. Subject to the conditigns stated below in paragraphs MNo. 43 throush
38, the reservant, Carbon Conservation Distriet, pursuvant to é@piicati@n

Mo, 9964-43D, is granted a veservation of water allawing the total apprepriation

of not more than 22,678 acre-feet of water per year with a maximum diversionary
flow rate of 130.7cubic feet of water per second, from the Yellowstone and
Clarks Fork Rivers and other tributaries of the Yellowstone River as setr forth

in the Apolication, to b2 wsed Tor the irvigation of approwirately 10,03 acres.



29. Subject to the conditions stated below in paragraphs WMo, 43 through
58, the reservant, Yellowstonz Umnservation District, oursuant to Asplication
No. 994%.p42M, is granted a reservation of water allowing the total appropriation
of not more than 57,963 acre-feet of water per year with a2 maximzn diversicnary
flow rate of 375.2 cubic fest of water per secanﬁg from the Yellowstone River, to
be used for the irrigation of approximarely 24,335 acres.

30. Subject to the conditions stated below in paragraphs Mo, 43 theough

ant to Aoplication

58, the reservent, Big Horn Conservation District, purs
Mo, 9932-r43P, is granted a2 reseyvation of water allowing the total arpropriation

of ot wmore than 20,135 aére»fﬁet of water per year with a maximm diversionary

flow rate of 143.9 cubic feet of water per second, from the Big Horn River, to
be used for the irrigation of approximatelv 9,175 acres.

3l. Subject to the conditions stated below in paragraphs No. 43 through
58, the reservant, Treasure Conservation District, pursuent to Application
Mo, 10,003-v4KT, is granted a reservation of water allowing the total
appropriation of not more than 18,361 acre-feet of water per year with a
maximm diversicnary flow rate of 118.6 cubic feet of water per second, from the
Yeltowstone and Big Horn Rivers, to be used for the irrigation of approwimately
7,035 acres.

32. Subject to the conditions stated below in paragraphs Ne. 43 through

58, the reservant, Eosebud Conservation District, pursuant to Application

Mo, 10,005-r42KJ, is granted a reservation of water allowing the total appropriation

of not more than 87,003 acre-feer of water per vear with a ma m diversionary
flow vate of 540.7 caubic feet of water per second, from the Yellowstone River
and othor tributaries as set forth in the Applicatiom, to be used for the irvigae-

tion of approximstely 34,525 acres.

H



13, Subject to the conditions stated below in paragraphs No. 43 thoough

5%, the reservant, Morth Custer Comservation Discrict, pursuant to Application

Mo, G94T-r4lm, is granted a reservation of water allcwing the total appropriation

o

of not sore than 28,478 acre-feer of water per yesr. From the total of this re-
servation, 18,301 acre-feet per year is from the Yellowstone River and 1G,177
acre-feet per year is from the Powder River and the tributaries of the Powder River

to be used for waterspreading.

Y. Subject to the conditions stated below in paragraphs No. 43 through
38 the reservent, Powder River Conservation District, pursuant o A@pilcatlfn No.
9943-rh2], is grented a reservation of water allowing the total appropriation of
not more than 13,680 acre-feet of water per year from the Powder River mainstem and
eributaries as set forth in the Application to be used for waterspreading on ap-
proximately 9,120 acres. The Powder River Conservation District reguest of 75,560
acre-feet per vear from the Powder River is denied.

35. Subject to the conditions stated belcw in paragraphs No. 43 through 58,
the reservant, Prairie County Conservation Distriet, pursuant to Application to.
9546-rbiA, is granted a reservation allowing che total appropriation of not nore
than 68,467 acre-feet of water per year. Of the total reservation, the amount of
water reserved from the Yellowstone River is 68,024 acre-feet per year to be used
to irrigate 22,241 acres with a maximum diversionary flow rate of 552.7 cfs. of
the total reservation, the amount of water reserved from the Powder River is 443
acre~feer of water per year to be used for waterspreading of 255 acres.

36. Subject to the conditions stated below in paragraphs No. 43 ghrcagh 58,

the reservant, on County Comservation District, pursuant to Application No.

9451-c42M, is granted a reservation of water allowing the total appropriation of

oot more than 453,835 acre-feet of water per year with 2 ma n diversionary

«10=



Yiews rote of LY cubic feet of water ser second, from the Yellowstone River
to be used for the irrigation of anproximately 18,127 acres.

37. Subjeét to the conditions stated below in paragraphs No. 43 through
58, the reservant, Richland Coumty Conservation District, pursuant to Application

Ho. 9945-vLdM, is granted a reservation of water allowing the total sporopriation

of not more than 45,520 acre-feet of water per vear with a maximum diversionary
flow rate of 354.2 cubic feet of water per second, from the Yellowstone River,
to be used for the irxrigation of approximetely 21,710 acres.

32, Subject to the conditions stated below in paragraphs No. 43 through
58, the reservant, Little Beaver Conseyvation District, pursusnt to Application
Ho. 11349-r62184, is granted a reservation of water allowing for the total appro-
priation of not more than 12,773 acre-feet of water per year from O'Fallon, Pemmel
and Cabin Creeks. Of the reservation, 4,273 acre-feet of water per year is to
be used for the purpose of irrigation, 6,000 acre-feet of water per vear is to be
used for the purpose of waterspreading, 1,800 acre-feet of water per vear is to
be used for stockwatering ponds, and 700 acve-feet per vear is to be used for re~
creational ponds.

39. Subject to the conditions stated below in paragraphs No, 43 through
5%, the reseyvant, Buffalo Rapids Project, pursuant to Application Mo, 6294-v42M,
is’granted‘a veservation of water allowing the total szppropriation of not more
than 11,957 acre-feet of water per year with a maximm diversionary flow rate of
16.55 cubic feet of water per second, from the Y@li@éstgne River, to be used for
the irrigation of approximately 3,100 acres located within the Terry Unit Additions,
Fallon Unit Additions, and Buffalo Rapids Project Additions, as set forth in the
Findings of Fact and Conclusions of Law as adopted by the Poard.

45. Subject to the conditioms stated below in varagraphs No. 43 through

58, the reservant, Montana Department of State Lands, pursuant to Application Mo,

993L-r, is granted a rveservation of water allowing the total aopropriatiom of mot

w1ie
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moee than 12,858 sere-feet of water por year with a maximm diversionary flow
rate of 8611 cubie feet of water per nyéwnd; (rom the Yellowstone River, Big
Horn River, Rock Creek, Uaisy Dean Creek, Alkali Creck, Big Timber Creek and Red
Lodge Creek, for the irrigation of approximately &, 286 acres.

41. Subiect to the conditions stated below in paragraphs No. 43 through
53, the reservant, Montana Peparcment of State Lands, pursusnt to Application No.
3933-r, is granted a reservation of water allowing the total appropriation of not
more than 25,889.78 acre-feet of water per year with a maximum diversionary flow
rate of 186, 2 cubic feet of water per second, from sources specified in Application
No. 9933-r, excluding the Tomgue and Powder Rivers, for the irrigacion of approxi-
mately 9,236.82 acres,

42. Subject to the conditicns stated below in paragraphs Mo, 43 through 58,
the reservant, Montana Department of State Lands, pursuant to Application %o,
9934-r, is granted a reservation of water éll@wing the toral appropriation of
not more than 15,078 acre-feet of water per year from the Yellowstone River, to be
used for watetspreading of approximately 10,270 acres of land locared in Rosebud,
Treasurc, Sweet Grass, Big Homn, Yellowstone, Richland, Prairie, Dewson, Fowder

River, and Custer counties.

Q%%:} The reservations are ordered adopted subject to any final determination of

prior existing water rights in the souree of supply as provided for by Montana law.

SR
{fﬁ;j The reservations are ordered adopted subject to any final determination of
senior water rights in the source of supply, including but not limited to any decreed

vights or federal or Indian reserved rights, but not subject to any right to

appraprd water which may arise from the permit applications suspended by the

Vellewstone Moratorium (Secrion 89-8-103 et seq., R.C.ML 1947y, PBursumnt Lo
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oAl

Gecvion 80-8-105(2), R.C.OAL 1947, the reservation 1s a preferred use over any
right ﬁ@,ap[)r@priate water which may arise fyom the permit applicaticns suspended
during the Yellowstone Moratorium.

45, 'The reservant may only appropriate water pursuant Lo the raservation
at such times when to so appropriate will not advérse}.y affect any senior water
right in the source of supply as set forth in the preceeding paragraph.

4&.1 The reservant shall within vears of the effective date of the

adoption of the reservation submit a detailed plan identifying projects to be
develoved to the DNRC for approval by the Board.

{2) The plan shall include a list of accomplishments to date, a
cemstruction schedule, and a schedule toward putting the reserved water to
beneficial use. The plan shall specify the scheduling of econcmic, engineering,
soils, marketing and other studies which mav be necessary. The plan shall
specify in detsil and show on maps (using 73 minute 1.5.G.5, Guadratic meps, 1if
available ) the specific projects to be developed. Except upon approval of the
Board such projects shall be limited to those proposed in the Application and
not rejected in the Findings. The plan shall specify the propesed points of
diversion and associated places of use; the rate of diversion and volume of
water to be diverted from each point of diversion; the periods of diversion and

use: the intended location of diversion; impoundment; conveyance, o delivery

facilitics; and preliminary engincering plans of diversion, impoundment, conveyance,

and delivery facilities. The preliminary engineering plans shall be of sufficient

detail to show the capacity size, and location of the diversion, impoundment,

convevance, and delivery facilities. The plan submitted shall be consistent

with the Application as limited or modified by the Findings and with the reservaticn

as herein ordered adopted.

e construction of diversion,

(b} The reservant may not Com
impoundment, conveyence, or delivery works of any portion of the plan, except
wpon approval of the Board. The reservant must submit 2 detailed engineering

13-
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plan of the proposed facility to be built at least six months in advance
of the proposed construction starting date,

{c)} Upon review of the plan submitted by the reservant pursuant
to iubgaragraghsléai and {b) above the Board, within six {5} months éf
submission of plans b§ the meervant, may at its discretion approve,
modify or deny the proposed plan or & nortion ther@sf, Conditions for
denying 2 plan may result from one or mora of the follewing:

{3}' Yater is not available at Ehe‘intenﬁed soint of
diversion, or

(2} The plan adversely affects p?%a% water ?ightég o

{3} The proposed diversicn, impoundment, ﬁ@n§ey@nce§ or
delivery facility is imadequate, or

{4) The plan is incompatible with local and regional
planning efforts, or |

{5} The plan fails to meet the basic interests of the
people of Montana, or

{6) The plan fails to meet the objectives of the re-

] servation, or

{7} The plan would not be in compliance with pertinent
state or federal laws or envivonmental sianéardsg ar

{8) The plan proposes use of water which is not beneficial
use, or

{9} The plan does not demonstrate adequate and reasonaibe
water conservation measures, oy o

{13) The plan is not reasonable and is speculative.

{4} Upom & showing of good cause for an extensien of time to
submit @ plan, the Board may extend the time that the reservant has to
submit 2 plan, but the Board may noil extend the time past five years of
the effective date of ihe adoption of the ?éi@f¥at§§ﬁ§

~1d.



(e} The Boardshall allow the public to comment on the proposed plan

prior to the Board's decision.

The reservant may only appropriate water pursuant to the reservation at
such s when to so appropriate will not adversely affect eny prior water re-
servation as adopted by the Board.

48. 'The reservant shall submit to the Board an ammual progress report oo
each armiversary date of the effective date of the adoptiom of the roservation.
.'Ehis requivement shall continue in effect until the complete development of the
reservation., The mmual progress report shall set forth accomplishments toward
the comlete develomment of the reservation, a schedule of anticipated progress,
and other information as may be prescribed by the Board. Feasibility studies;

detailed economi

and opeérating plans; water contracts; and any other studies and plans prepaz;ed
in conjunction with the reservation projects shall accompany the anmual progress
report submitted pext following their completion, except that environmental

it shall be

statements and other reports having time limits for review or commer
submitted immedistely upon their completion.

495, Adequate measuring devices approved by the INRC shall be installed
during construction on a2ll reservation diversion, impomdment, conveyance, and
delivery facilities, The water diverted, impounded, conveyed and veturmed shall
be measured and recorded on 2 regular basis throughour the life of the project.
Such records shall be submitted by the reservant to the Boasrd or the INRC upon
request.

50, Any change in point of diversion, place of use, use, or place of
storage from the plan approved by the Board shall be made in
accordance with the procedures established by Sections 89-892 end 89893, R.CHM.
1947, The Departme

1t shall spprove or deny the proposed ge, glving dus

ge shalil be

comsideration to the reguin

ks of the public Interest. Ho d

aporoved which does not meet all of the pertinent criteria of Section 89-890,
~15-

cs, engineering, ewircnmental, and marketing studies; construction
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RoLH 1947 for thé isswmee of an order adopting a reservation.
(a3} ‘The Department may provide for a public hearing on any change in
noint of diversion, place of use, use or place of stovage from the plan submitted
to and approved by the Board.

51. The DMRC, mav with the approval of the Board, issue temporary permits
for the use of reserved water, provided such temporary permits are subject to
the terms and conditions it considers necessary for the protection of the objectives
of the reservation.

@‘ The reservant shall participate in and adhere to water management

ey
~that may be implemented in the future by the State of Montana.

53, Pursuant to 83-890(6), R.C.M. 1847, rhe Board shall periocdically, éui:
at least once every ten years, veview the feasibility studies, detailed plans,
envisommental scatements, and annual reservation, including reports, to ensiwe
chat the objectives of the reservation are being met. Where the objectives of
the rescrvation are not being met, the Board may at its discretion extend,
modify, or revcke the reservation.

{1} Circumstances which may evidence the above include, but are
not limited to, the following:

(a) Tailure of the anticipated demend for water for the

ponose of the reservation to materialize;

-

(b) Inadequacy of the reservation facilivies;

(¢} Nencorpliance with Montana or federal statures for
enviromental standards;

{(d) Incompatibility with local or regional planning effores;

(&) Use of the reserved waters for other than benefie:iai_
use as defined by Montana law;

(£3 Nonconplionce with any of the conditions of this Ovder.
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If part of this Order is invalid, all valid parts remain in pffect. If

part oF this Order is invalid in one or more of its appiications, the part remains

in effect for all valid applicatiens.

Y
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(2} The Board may give nctice and provids ?af.a pubtic hearing on
whecher to extend, modify or revoke & reservation. The public hearing will be heid
éursuant to the procedures of the Montana Administrative Procedure Act.

54 The reservations shall be perfected by the respective reservanis as set

forth in the following table:

Copservation Districts Year
Stillwater 2000
Powder River 2000
Carbon : 2067
Richland 2000
Prairie 2064
North Custer 2007
Sweet Gra§sl X 2067
Yellowstone 2007
Dawson ' 199G
Big Horn _ 2067
Treasure 2000
Park | | | 2067
Rosebud 2060
Lititle Beaver 2000
Auffalo Rapids Irrigation District : 2000

tate Lands - 9931-r . 2000
State Lands - 9933-r 2000
State Lands - 9934-r | 2600

55. Any and a11 liability arising from the reservation is the sale responsibility
of the reservent. In ordering a reservation adopted, the Beard assumes ng liability.

4M 5 s & : El & =
Kfi? Unless otherwise stated, conditions of this Order may be modified or with-

draw he Board ar its discretieon should future circumstances warrant. In such

event notice will be given, and, it objections are received, 2 hearing will be held.
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IRRIGATI

ON RESERVATION OF

FEDERAL AGINCIE

59, Subject ro the conditions stated below in paragraphs Ne. 59 through

75, the reservant, Duvesu of Land Monagement, pursuant o Application No. 12334~

M-r, is pranted a reservation of warer allowing the total diversion and appropriation
of not more than 2,924 acre-feet of water per year with a maximm
Flow rate of 12,287 cubic feet of water per second from O'Fallom Creek, z tributary

of the Yellowstone River, to be used for the irrigation of approximatel” 1,997 acres

from May 15 through September 15.

diverisonary

60. Subject to the conditions stated below in pavagraphs No. 59 through

75, the reservant, Furesu of Land Management, pursuant to Application HNo. 12334~

(2-r, is granted a reservation of water allowing the total diversion and appropriation

of not more than 17,476 acre-feet of water per vear with a maximm diverisonary

flow Tate of 75.76 cfs from the Yellowstone River, to be used for the irrigation

of approximately 8,738 acres from May 15 through September 15,

‘ 61.% The rescrvations are ordered adopted subject to any final derermination

of prior existing water rights in the source of supply as provided for by Montana

law.

62 The reservations are ordered adopted subject to any final determination

senior water rights in the source of supply, including but not limited to any decreed

ights or federal or Indian reserved rights, but not subject to any right fo

appropriate water which may arise from the permit applicatisms suspended by the

Yellowstone Movatorim (Section 89-3-100 ¢t sea., R.C.IML 1947y, Pursusnt to

ooorion 99-8-105(2), R.C.M. 1947, the reservation is a preferred use over any

Lid

TOLE LAl

L wWa

during the Yellowstone Moratorium,

w ] G

ver which ma

7
F

3rise

from the peyrdr applications suspended
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g1, Cthe reservant nay only appropriate waler mursuant o the ressyvarion

g such @ imes when 0o so appropriate will mot adversely affect any senior water

ripht in the source of supply as set forth in the preceeding paragraph,

44. The reservant shall within three years of the effective date of the

adoption of the reservacrion submii 2 detailed plan identifying projects o be

developed to the DIRC for apnroval by the Board.

{a) The vlan shall include a list of accomplishments to date, a
construction schéduieg and a schedule toward putting the reserved water (O
heneficial use. The plan shall specify thé scheduling of economic, engineering,
soils, marketing and other studies which may be necessary. The plan shall
specify in detail and show on maps (using 7% minute U.5.G.5. (Quadratic maps, if
available, the specific projects to be developed. Except upon approval of the
Poard such projects shall be limited to those proposed in the Application aﬁé
not rejected in the Findings. The plan shall specify the proposed points of
Giversion and associated places of use; rhe Tate of diversion and wolume of
water to be diverted from each point of diversion; the periods of diversion and
use: the intended location of diversion; impoundment; conveyance, and delivery
facilities; and preliminary cngineering plans of diversion, inpouwmdment, convey-
ance, and delivery facilities. The prel iminary engineering plans shall be of
sufficient detai! to show the capacity size, and iocation of the diversiom,
imoundment, conwveyvance, and delivery facilities. The plan submitted shall be
consistent wirh the Applicaticn as limited or modified by the Findings and with
the reservation as herein ordered adopted.

(b) The reservant may nol COIMENCE construction of diversion,

impoimdinent, cotwveyance, or delivery works of any portion of the plan, except

i

unon approval of the Bouard. The rescrvant must submit a

detailed engineering

pian of the proposed facility to he built at least six ronths in advance of the

provosed eonstruction starting date.

- 20



foY Uuon review of the plan subimitted by the reservant pursuant 1o

subparagrapns (aj and 55; ahove tne Board, within six {6) months of submission

of nlans by the reservant‘ may at its discretion approve, modify or deny the

proposed plan or a portion theceof. Conditions for denying a plan may result from

gne or more of the following:

{1) Mater is not available at the intended point of diverision,
or

(2) The plan adversely affects prior water rights, or

{3) The proposed diversion, impoundment, conveyance, or delivery
facility is inadecuate, or

{4, The plan is incompatible with local and regional planning
efforts, or

{5} The plan fails to meet the basic interests of the people of
Montana, or

{6} The plan fails to meet the objectives of the reservation, or

{7) The plan would not be in cowpliance with pertinent state ov
W

federal laws or envirvonmental standards, or

e e O

{8} The plan proposes use of water which in not a beneficial
use, or

{3} The p%an does not demonstrate adeguate and reasonable water
cons Prvaféﬂﬂ ﬁ%3>uwe) or

{10} The g?an is not regeeﬂabée ané is speculative

(d} Upon a showing of good-cause—H @JL8X§EP3303 of time to submit a
R—— W

plan, the Board may extend the tiwe that the ?’SEFV&F? hag £ Suh#%t a g?an SLt

[

the Board may not extend the time past five years of tﬁ gffective date of the
g T . e s e
adoption of the retervation,
! —_—
(e} The Board shall allow the public to comment on the proposad plan

"“J

priory to Lhe Ueard's derision,

-21-
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65, JThe veservant may onlv appropriate water pursuant To the reservation
At such 1imes when to oso appropriate will not adversely af feet any prior water
resvrvation as adopted by the Board.

E?\ The reservant shall submit to the Beard an amual progress xs

cach ammiversary date of the effective date of the adoption of the reservation.
This requirement shall continue in effect wntil the complete development of the
reservation., The annual progress veport shall set forth accomplishments toward
the complete déveiepment of the reservarion, a schedule of anticipated progress,
and other information as may be prescribed by the Board. Feasibility studies;
detailed econcmics, engineering, envirﬁnmentais and marketing studies; construction
and operating plans; water contracts; and anv other studies and plans prepared
in conjunction with the reservation projeéts shall accompany the ammual progress
report submitted next following their completion, except that environmental
statements and other reports having time limits for review or comment shall be
subnitted immediately upon their completion.

67. Adecuate measuring devices approved by the DNRC shzll be installed
during construction on all reservation diversion, impoundment, convevance, and
delivery facilities. The water diverted, impounded, comveyed and returned shall
he measured and recorded on a daily basis throughout the life of the project.
Such records shall be submitted by the reservant to the Board or the IIRC upon
regquest.

£8:. Any chanpe in point of diversion, place of use, use, or place of
storags frdm the plan | approved by the Board shall be made in
accordance with the procedures established by Sections 89-892 and 89-853, R.C.M.

1947. The Department shall approve or deny the proposed change, giving due

considerarion to the reguiremsnts of the public interest., No change shall be
approved which does not meet all of the pertinent criteria of Sectiom 83-590,

R.C0.M. 1947, for the issuance of an order adopting a reservation.



{a) ‘the Department may provide for a public hearing on any change
in point of diversion, place of use, use or place of storage from the plan submitted
to and approved by the board.

£9. The DNRC, mav with the approval of the Board, issue temporary permits
for the use of reserved water, provided such remporary permits are subject to
the terns and conditions it considers necessary fov the protection of the objectives
of the reservation.

70. The reservent shall participare in and adnere to water management
operations that may be implemented in the future by the State of Montana.

71. Pursuant to %9-890(6), R.C.M. 1947, the Board shall pericdically, but
ar least once every ten vears, review the feasibiliry studies, detailed plans,
envirormental statements, and anmual reservation, including reports, o ensure
that the objectives of the reservation are being met. Where the cbjectives of
the reservation arve not being met, the Board may at its discretion extend, modify
or revoke the reservation.

(1) Circmstances which may evidence the above include, but are
not limized to, the foliowing:

{(z) Failure of the aniticipated demand for water for the
popose of the reservation to materialize;

(b)  Tnadeguacy of the reservation faciliries;

(c) Noncompliance with Montana or federal startutes for
envirommental standards;

(d) TIncompatibilicy with local or regional plamming efforts;

(¢) Use of the reserved waters for other than beneficial
use as defined by Montana law;

() Honcompliance with any of the conditions of this Order.

~23-
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{2} The Buard mway give notice and provide for a public hearing on
whether to extend, modify or revoke a reservaté@ﬂ= The public hearing will be held
pursuant te the procedures of the Montana Administrative Procedure Act.

72. The reservant shall perfect the reservation by the year 2000 or by such
extended time period as the Board in its discretion may designate.

73, Any and a1l Tiabitity arising from the reservation is the sole responsi-
&ii%tysaf the reservant, In ordering a reservation adopted. the Beard as_umes ng
Tiability. |

74, Unless otherwise stated, conditicns of this Order may be modified or
withdrawn by the Board at its discretion should future circumstances warrant. In
such event notice will be given, and, if objections are received, a hearing will
be held,

75. If part of this Order is invalid, ail valid parts remein in effect. If
part of this Order is invalid in one or more of its applications, the part remains
in effect for ail valid applications.

76. .Paragraphs Mo, 59 through 76, granting and conditioning the twn Federal
Irrigation Reservations, and the three State Acgencies’, and the ~ (onservation

Districts', and [rrigation District Irrigation Reservations, are ordered adopted

effective at gggﬁ _o’clock ﬁwﬁis on the /4 day of #;

. 1978,

-24-
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MULTIPURPOSE REGERVATIONS
FOR A BIATE AGERCY

76, Subject to the conallions stateé.beiaw in paragrachs No. 76 through 91,
the Applicant, Montena Department of Watural Resources and Comservation (DNRC)
pursuant to Applicarion No. 9942-r42C, is granted a veservation of 383,000 acre~
feet por year of water allowing the total appropriation of not wore than 450,000
acra-fest of water per year, from the Tongue River, to be stored in an enlarged
Tongue River Reservoir and to be used for all beneficial uses allowed “w Montana
law,

77. The reservatiom of the Denartment of NHatural Hesources and Conservation
is subject to the following:

(a) Part of this reservation is to be used to meet the purpose of

the Department of State Lands reservation for 1,431 acre-feet per year from the

Tongue River (Application 9931-v) and 390 acre-feet per year from the Tongue
River (Application $5933-x).

(b) FPart of this reservation is to be used to meet the request of the
Big Horn Conservation District's reservation request for 1,034 acre-feet per year
from the Tongue River (Application 9952-r43P).

{c) Part of this reservation is £o be used to meet the reservation re-
quest of the Rssebud‘CGnservation District for 7,144 acre-feet per year from the
Tongue River (4pplication No. 10,005-vd2KJ). |

{d)} Parc of this reservation is to be used to meet the reservation re-
quest of Norch Custer Conservation District for 10,897 acre-feet per vear from the
Tongue River {Application No, 9547-v42M),

(e) The Department of Hatural Resources is ©o cause Co release an aversge

~of 75 cfs from the reserwir for instream flow purposes below the reservolr.

78. 'The reservarion is ordeved adopted subject 0 any fimal detenwinarion
of prior existing water rights in the source of supply as provided for by Montans
1w,

w2



/9. The reservacion s ordered adopted subject to all existing and/or -
inchoate sendor water vights in the source of supply, including but not limited to
any decreed rights or federal or Tndian reserved rights, but not subject to any

rights to appropriaie water which may arise from the permit applications suspended

f 1

by the Yellowstone Moratorium (Section 89-8-103 et seq., R.C.M. 1947). Pursuanr
to Section 89-8-103(2), R.C.M. 1947, the reservarion is a preferred use over any -

right te appropriate water which may arise from the permit applications suspended

during the Yellowstone moratorium, .
8J. The reservant may only appropriate water pursuant to the reservation atr
such times when to so appropriare will not adversely affect any senior right in
the scurce of supnly as set forth in the preceding paragranh. :
3L, The reservant shall as soon as practicable, but not more than five {(5)
2ais. submit detailed plans to the Board for the Foard’s amproval . =
(a2) The vlan shall include a list of accomplistments to date, construction )
plans (if available), a construction schedule, anéd a derailed assésssrent of -
specific uses and benefits. The plan shall where applicable specify in detail and -

show on maps (using 7% minute quadratic USGS mape, if available) the oroposed
sources and points of diversion; sites and sizes of facilities; the rate of diversiom

and wlume of water to be diverted from each source and point of diversion: the

volume of storage at each facilitv; the period of diversion for each diversion: the n
period of use for each uée; the frequency and magnituwde of drawdown; the intended _
location of diversién, impewwdment, and convevance facilities ; and preliminary ¥
enginecring plans of diversion, impomndment, and convevance facilities. -
(b} The reservant shall not commence construction of diversion, irooundrent,

or conveyance facilities or anv other portion of the plan exceot unon anproval of ;
the Bﬁaré; The reservant shall submit z detailed emgineering plan of the proposed
project prior te the construction starting date,

“a
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(¢} The ruescervant shall include in its plan provision for malntenance

of inscream flow releases from the enlarged reservoir in such smamts as shall

he set forth Ln the plan and approved by the Board.

() Upon review of the plan submitted maosuent ©O subparagraph {(aj,

approve

(), or {c) above, the Board mav at ire discretionAodify or deny the proposed

plan or a porticn thereof . Conditions for denying a plan may result from ong or
more of the following:
{1} Warer is mot available at the intended diverions for

(2)

{4)

- (5}

(&)

)

this apnropriation, or

The plan or anv nortion rhereof adversely affects prior
water rignts, or

The plan or any portion there of is inadequate, oY

The olan or amy porticn thereof is incompatible with
local or regional plamning efforts, or

The oian or any portion thereof fails to meet the best
interests of the peopie of Montana, or

The plan or any portion therenf fails to meet the
cbijectives of the reservation, oY

‘The plan or any portion thereof would not be in campliance

with pertinent state or federal laws or envivormental

arandards, oOr

)

o~
(]
Mg

{10}

The plan or any portion thereof proposes a use of water

wiich is not a beneficial vse, or

The plan or any portion thereof does not cnstrate

eauate apd reasonnble water conservation measures.
F @iéﬁan 15 not reasonabie or 1% Specg%ég%wee

(e) Public motice shall be given of any plang of the reservant.

(£} The fcard shall provide for the mblic comment on the proposed plan

oricr to the Board's decision, and, mey hold public hearings.

2B
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37 The reservant shall submit to the Board an anmual progress report ono

cach mmniversary date of the effective date of the adoption of the reservation.

This condition shall continue in effect unril completion of the project. The

)

anmual nrogress report shall set forth accarplishments towasrd completion of the
project, a schedule of anricipated crogress, argl other information as may be
prescrihed by the Board. Feasibility studies; detailed econcmic, engineering,
envirommental, and marketing studies; eonstruction and operating plans; water
contracts; and any other studies and plans vrepared in conjunction with the re-
gervarion shall accammnav the ammual progress report submitted next following their
completion, except that envirommental statements and other reports heving time
limits for review or comment shall be submitted inmediacely wpon their completion.

33, Adequace masurmg devices aporoved by the INRC shall be installed
during comstruction on all resexvation facilities. The water diverted, distributed,
and/or stored shall be measured and vecorded daily throughout the life of the
project. Such vecords shall be submitted to the Board or NRC uson request.

&. Any change in point of diversion, place of use, use, quentities of water
allocaced to various uses, pniace of storage, distfibution facilities, or time and
rate of distribution shall be made in accordance with sections §9-892 and 89-333,
R.C.M. 1947. The Board shall approve or deny the pronosed change, giving due
consideration to the requirements of the public interest. Mo change shall be
approved which does not meet all of the pevtinent criteria g;‘f Section 89-8%0, R.C.M.
1947, for the issuance of an ornlder adopting a veservation.

(a) Public notices shall be given of any request for a change in point
of diversion, place of wuse, use, quancities of water allocated to various uses,
place of stovage, distribution facilities or time or rate of distribution.

et on the requests,

by Toe Board stall provide for the public to co

ardd, may neld oublic hearings.

i
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85. The reservant may, Wi thoapproval of the Board, issue tmamr? permits
for the use of reserved water, provided such temporary nermits are sublect ©
the terms and conditions it comsiders necessary for the protection of the objectives
of the reservation.

36. The reservant shall participate in and adhere to water mﬁagezi’zwg operations
rhat may be implemented in the future by the State of Montana.

87. Pupsusnt to Section 39-890(6), R.C.M. 1947, the Board shall veriodically,
but at least once gvery ten vears, review this reservation, including feasibility
studies, detailed plans, envirormental statements, and armual I,:emrts, to ensure
that the objectives of the reservation are being met. Where the cbjectives of the
reservation are not Leing met, the Board may at its discretion extend, modify, or
revoke the reservation.

(1) Circumstances which may evidence the above include, but are mot

limiced to, the following:

(b} Failre of anticipated demand for water for the purpose of the
reservation to materialize;

() TInadequacy of reservation facilities;

(d) MNoncompliance with Montana or federal statutes or envirormental
standards;

{e) Incompatibiliity with local or resicnal vlaming efforts;

(f} Use nf rthe reserved water for other than beneficial use as
defined by Moncana Llaw;

() ‘tonecompliunce with any of the conditions of this Order.

(7 {a) BRblic notice shall be given of any review of the reservation;
)  The Board shall provide for the public to commemt on the

reviow of the reservation, amd, muw hold nublic heavrings.

30



43, Any and all tiobilicy arising from the reservation is the sole responsi-
iLitv of the vesorvang., In ovdering a reservation adopted, the Board assumes
no liability,
29, Conditions of this Order may be modified or withdrawn by the Board at
its discretion should future circumstances warrant. In such event notice will
be given, and, if objections are received, 2 hearing will be held.
90, If part of this Ovder is invalii, all wvalid parts remzin in effect.
if paft of this Order is invalid in one or more of its applications, the part

remains in effect for all valid applications.

LN



MUL T TPURPOSE HERERVATIONS
FOR FEDERAL AGENCIES

97, Subjeet to the conditions stated below in paragraphs No. 92 through 108,

the Applicant, U.S. Bureau of Reclamation, pursusnt to Application Mo, 12330-162K3,

s granted a2 reservation of water allowing the total appropriation of not more

then 121,800 acre-feet of water per year from the Yellowstone River, to be stored

in the proposed Cedar Ridge Project and to be used for mumicipal, industrial, re-

creational, and fish and wildlife purposes.
93, Subject to the conditions stated below in paragraphs Mo. 92 through 108,
the Applicant, U.5. Bureau of Reclamtion, pursuant ©o Application o, 12332-v42K,

is granted a reservation of water allowing the total appropriation of not more

rhan 539,000 acre-feet of water per year from the Yellowstone River, to be stored

in the proposed Sunday Creek Reservoir and to be used for mmicipal, industrial, re-

creational, and fish and wildlife purposes.
94, Subject to the conditions stated below in paragraphs No. 92 through 108,
the Applicant, U.S. Bureau of Reclamarion, pursuant to Application No. 12331-v43G,

is granted a reservarion of water allowing the total appropriation of not wore

than 63,700 acre-feet of warer per vear from the Yellowstone River, to be stored

in the pronosed Buffalo Cresk Reservoir and to be used for mummicipal, industzial,
ecreational, and fish and wildlife purposes.

95, The reservant, U.S. Bureau of Reclamation, shall seek Congressicmal

authorization for a feasibility study of the proposed Cedar Ridge Project within

five vears of the effective date of the adoption of the reservation.

96. The reservation is ordered adonted subiect to any final determination of

prior existing water rights in the source of supply as provided for by Montana law.
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©7. ‘e reservation is ordered adonted subject té all existing and/or
inchoate senior water rights in the sowrce of supply, including but nov iimited
to any decreed rights or federal or Indian reserved rights, but not sublect to
@y rights to appronriate water which may avise from the permit applications
suspended by the Yellowstone Moratorium (Section 89-8-103 et seq., R.C.M. 1947).
Pursuant to Section 89-8-105(2), R.C.M. 1947, the reservation is a preferred use
over any right to appropriate water which may arise from the peymit applications
suspended during the Yellowstome movatorium,

58, The reservant may only appropriate water pursuant o the reservarion
at such times when to so appropriate will mot adversely affect any senior right
in the souwrce of suoply as set forth in the preceding p&ragraphe

99. The reservant shall as soon as practicable, but not more than seven

{7) years, submit preliminary plans to the Board for the Board’'s zpproval.

(a) The plan shall include a list of accomplishments to date, construction

plans (if available), a construction schedule, znd a detailed assessment of
specific uses and benefits. The plan shall where applicable specify in detail
and show on maps (using 7% minute quadratic USGS maps, 1f available) the proposed
sources and points of diversion; sites and sizes of facilities: the rate of
diversion and volume of water to be diverted from each source and point of
diversion; tihe volume of storage at each facility; the pericd of diversion for

each diversion; the period of use for sach use; the frequency and magmitude of

drawdown; the intended location of diversion, impoundment, and conveyance faciliries,

and preliminary engineering plans of diversion, oy nt, and cotvevances
facilities.

(b} The reservant shall not coamence comstruction of diversion,
impoundment, or conveyance facilities or any other portion of the plan except

upon approval of the Poard. The reservant shall submit a detailed enginesring

plan of the propused project pricr to the construction starting date,

-
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1), The rescrvant shall submit to the Foard an armual progress report on

each ammiversary date of the effective date of the adoption of the reservarion.

This conditicn shall continue in effect wntil completion of the project. The
ermual progress veport shall set forth accomplishmencs toward completion of the

project, a schedule of anticipated progress, and other informstion as may be

prescribed by the Eoard. Feasibility stuiieé; detailed economic, engineering,
envivormental, and marketing studies ;‘ construction and operating plans; water
comtracts; and any other studies zmd plans prepared in conjunction with the re-
servation shall accoapnay the ammual progress report submitted next following
their comletion, except that envirommental statements and other reports having
time limirs for review or comment shall be submitted irmediately wpon their

completion,

101.

\dequate measuring devices approved by the INRC shall be installed
during comstruction on all reservation facilities. The water diverted, distributed,
zndfor stored shzll be measured and recovded daily throughout the life of the
projece. Such records shall be submitted to the Board or INRC won request,
162. 4ny change in point of diversion, place of use, use, quantities of
water allocated to various uses, place of storape, distributiom facilities, or
rime and rate of distribution shall be made in accordance with sections 89-292
and §9-893, R.C.M. 1947, The Board shsll approve or deny the proposed change,
its of the public intervest. Bo change

giving due consideration o the requirvemss
shall be approved which does mot mest all of the pertinent crireria of Sectiom
§9-890, R.C.M, 1947, for the issuance of an order adonting a reservation,

{2} Public notices shall be glven of any vequest for a change in
point of diversion, place of use, use, quantities of water allocated to varicus

uses, place of storage, distribution facilities or time or rate of distributicn,

(b} ‘The Board shall provide for the public to comment on the requests,

and, mav hold public hearings.
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{c} The reservant shall include in its plan provision for maintenance

of Instrown (low releases from the enlarred reservoir in such amounts as shall

-be set forth in the »lan and approved by the Board.

{2} Upon review of the plan submitred :Jursumt to su?:@aragraph (2},
approve
(b), or {c) above, the Board may at its dlscretlmfmdlfy or dmy the prooosed

El"“i‘hfféz rtmn thereot conditions denying 2 plan may result from one or more
(1) Water is not available at the intended dverions for
this appropriation, or
(2) The plan or any portion thereof adversely affects prior
- water rights, or
(3} The plan or any pertion theve of is inadequate, or
(&) The plan or any portion therecf is incompatible with
local or regional plamming efforts, or
(53} The plan or any portion thereof fails to mset the hest
interests of the people of Montana, or
{6} The nlan or ény portion thereof fails to meet the
cbjectives of the reservation, or
{7) The plan or any portion thereof would not be in compliance
with pertinent state or federal laws or envirormental
standards, or
{8} The plan or any portion thereof proposes a use of water
which is not a beneficial use, or
PR 39 O T FRES 48R SR T €08 BB Frpnstrare
adequate and reasonable water conservation measuves,

b,

=R
R

() FPublic notice shall be given of any plans of the reservant,

() The Board shall provide for the mblic co

wnt on the proposed

plan prior to the Board's decision, and, may hold o ublic hgarmgq
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105, ‘The reservanc my, with aporoval of the Board, issug terporary permits

Cop the e of rescrwed woter, provided such tenporary permits are subject o

rhe rerms and conditions it considers necessary for the protection of the objectives

f the reservation.

104, The reservant shall participate in.ané adhere to water managoment
operations that mey be implemented in the future by the State of Montana.

105. Pursuant o Section 85-890(6), R.C.M. 1947, the Board shall periodically,
hut at least once every ten years, review this reservation, including feasibility
studies, detailed plans, envircnmental statements, and armual reports, to ensure
that the chjectives of the reservation are being met. Where the objectives of
the reservation are not being met, the Board may at its discration extend,
mdify, or revoke the reservation.

(1) Circumstances which may evidence the above include, but are mot

limited to, the following:

(b) Failure of anticipated demand for water for the purpose of the

reservation o materialize;

(¢} TInadequacy of reservation facilities;

(d) Monconpliance with Montana or federal statutes or envivormental
standards;

{2) Incorparibility with local or vegional plamming efforts:

() Use of rhe reserved water for other than beneficial use as
defined by Montana law,

{g) Honcompiiance writh any of the conditions of this Order.

{2y (a) Public notice .hall be given of any review of the ressvvation;

By The Board shall provide for the miblic to o it oon the review

of the reservation, and, may hold vublic hearings.

T



h v and all liabilicy arising from the reservation is the scle responsi-
bility of the reservant. In ordering a veservation adopted, the Board assumes
no Liabilicy.

10/, Conditions of this Urder may be modified or withdrawn by the Board at
its discretion should future civcumstances warrant. In such event notice will
be given, and, if objections are received, a hearing will be held..

108, If part of this Order is inwalid, all valid parts remain in effect.
If part of this Order is invalid in one or more of its applications, the part
remiing in effect for all valid applicacions.

109. Paragraphs No. 76 through 109, granting =nd conditioning the Buresu of

Reclmmation's Maltipurpose reservations, and the Department of Natural Resources

and Conservation District’'s reservation are ordered adopted effective at &
o'cloeck £ M. on the | 3 day of AQ@@W farw ., 1978.

-37-
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Charimon, Vomtana Board o
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MINTAUM-FLOW INSTREAM RESERVATIONS
FOR STATE AGENCIES

110. Subject to the conditions stated below in paragrachs Mo. 112 through 144,
the Applicant, Montana Fish and Game Comission, pursuant to Application No. 1781-r,
is gramred minimm-flow instream reservations as identified in subparagrachs (a)
throush (m) below.

(a) For the lower Yellowsrone River, defined as that portion of the river

ar Sidney, Montana, the Montana Fish and Game Commission is cramted an nstream

reservation at this part of the stream equal to the eightieth percentile flow less

decletions. An spproximation of the reservation, based on existing stresmflow records

as measured at the U.S. Geological Survey (herein USGS) gauging stations at Sidney,
is shovm in Table O-1.

(h) For the Powder River, at its mputh, the Montama Fish and Game Commission

is grantsd a_ninetieth vercentile flow instream reservation. An aporoximation of the

_ . {
reservation, based on existing streamflow records as measured at the USGS gauging

stations at Locare, is shown in Table 0-2.

(¢} For Rosebud Creek, the Momtana Fish and Game Cormission is granted

the eishrieth percentile flow instresm reservation from Cottomeood Creek to the

Yellowstone River.

(&) For the Tongue River at the inlet to the present Reservoir, the
vontana Fish and Game Commission is grented an instream reservation of 244,759 af/y
{Table f-3a).

(e} For the Tongue River at its mouth, the Montana Fish and Geme Cormission
4

is granted an instream veservation of 2 winimum fiow of 75 efs. (Table 0-3b).

{f) For Hanging Woman, Otter, and Pumkin Creeks, the Montans Fish and

Jame Commission is pranted a mindmum-flow instresm reservation equal to the

historic minimm monchly flows fur these streams; Hanging Women Creek from the

mout: of the Base Fork to the Toneue River: Otter Creek, from the mouth of Bear
Ceogls o the Tonmue River; and Purpkin Cresk, from the mouth of Deer Jreek to the

Tengue Olyer,
=39~



(23 Tor the Big Horn River at ics mouth, the Montana Fish and Came

Commission is granted an instream reservation equal to 2,477,987 acre-feet per year.

An approximation of the reservarion is shown in Table 0-4.

{n)y For the lower middle Yellowstone River, defined as that part of the

river at the City of Miles City, Momtana, the “ontana Fish and Game Conmission

is granted an instream reservation at this point of the stream reach equal to the

eightieth percentile monthily low flows less denletions to that point. An approxime-

tion of the reservation, based on existing streamflow records as measu-ed at the
USGE gauging station at Miles City is shown in Table 0-5.
(i) For the middle Yellowstone River defined as that part of the Yellow-

stone River at the City of Billings, Montazna, the Montana Fish and Game Commission

is granted an instream reservation at this part of the stream equal to 3,914,455

acre-feet per vear. An approximation of the veservation based on UBGS gauging data

at Billings is shown in Table 0-6.

[y SHgeletio *
(3} For the Clarks Fork Yellowstome River, the Montana Fish and Game

Comnission is granted an instream reservation equal to the ninstieth percentile

monthly flows for the months of Janwary, February, March, fovil, May, October, dov-

ember and Decarber, and an instream reservation equal to the seventieth percentile

for the months of June, July, August, and Seotember.

{k} For the following tributaries of the Clarks Fork River of the Yellow-

stone, the Montana Fish and Game Comnission is granted an instream vreservation for

the eighty-fifth percentile of the flows of the various streams:

(1} Butcher Creek - Headwaters to West Butcher Creek ro mouth
(2} Willow Creel - Forest boundary to the Coonev Reservoir

(3} Red Lodge Creek - Custer Natiomal Forest to the Cooney River
{4} Clear Creel - Headwaters to mouth

{5) Dry Creek - Headwaters to wmouth

(6} Rock Creek - Custer National Forest boundary to mouth

~A0-



(1)
Commission is
of the river.

{m)
Fish and Game
percentile of

(1)

(2}

(3)

(&)
(5
6
(N

(8)

)

(n)

and for Lower

Sage Crecle - Headwarers to Crow Rescrvation
Rhxamrer Crock - Headwabtors to mouth

For the Stillwacer Wver ar its mouth, the Montana Fish and Game

granted an instresm reservation for the ninetieth percentile flaw

This amonts to 379,795 acrewfeet DEY Vear. (Tgbie G-7%.

For the following tributaries of the Stillwater River, the Monrana

Commission is granted an instresm veservation for the iight.waifth
the flows of the various styeams:

Castle Creek - Mouth to 1,500 feet above Picket Pin Cresk

Picket Pin Creek - Mouth to mouth of Swarm Creek

West Fork of Stillwarer - Mourh to Castle Creek to Sweet Grass-
Stillwater County line to Tumble Creek

Little Rocky Creek - Mouth to Forest Service voad #1414 crossing

West Fishtail Creeck - East Fishtail Creek to Richmond-Ferm

wdy Ditch
East Fishrail Creek - West Fishtail Creek to its East Fork

Fishtail Creck - From the confluence of eszst and west Fistail Creeks
to mouth

West Rosebud Creek - Custer National Forest boundary to Fiddier
Cresk to mouth

East Fosebud Creek - Custer Natiomal Forest boundary to West
Rosebud Creek

For Bridger Creek from the headwaters to the Krome Ditch headpate,

Deer Creek from the headwaters to the Interstate Higlway 90, and for

Upper Deer (reek from the headwaters to 2 woint upstresm from the Interstate 90

bridee, and for Sweet Crass Creck from the Forest Service bowndary o the mouth,

the Montana Fish and Game Commission is gramted an instresm veservation equal to the

minetieth percentile flow of the various stresms,

. .



(0} For the Boulder River at Big Timber, the Montana Fish and Came

Commassion is gronted an inscream reseyrvation squal to 194,163 acra-feat 0of watey

ner vear. This reservation is shown in Table -3, For the Poulder River at Contact,
the Montana Fish and Game Commission is granted an instream reservation equal to
137,120 acre-Feet of water per year. The reservation is shown in Table 0-9.

{p} For the East Boulder River at its mouth, the Montana Fish and Game

Commisgion is granted am instream reservation equal to 23,146 acre-feet of water per

year with an approximate monthly flow rate as shown in Table 0-1C.

{q) For the West Boulder River at irs mouth, the Montana Fish and Game

Covryicciom is ~ranred an instream veservation emial to 74,9573 acre-feet of warer oer

year with an approximate monthly flow rate as shown in Table O-11.

{r} For Big Timber Creek at its mouth, the Montana Fish and Same Comndssion

is granted an instream reservation of 28,267 acrve-feet per year with approximate

menthly Flows as shown in Table (-12.

{8) For the tributaries of the Yellowstone River between the Shields and

Boulder River iisted below, the Montana Fish and Game Compission 1s granted an in-

stream reservation for the fiftieth vercentile of the stream flow for the months of

January, February, March, April, Oetober, Movember and December, and the ninetieth

percentile flow for the ronths of May, June, July, Ausust, and Sentenber.
Rt

{1} Mission Creek - Yhuth to Little Bear Draw
(2) Little Mission Creek - Mouth to Little Mission Forks

{£) For the Snields River near Wilsall, the Momtana Fish end Game Commission

is sranted en instream veservation of approximately the ninetieth reentile £l

ich amounts to 21,764 acre-feot ner year. The aporoximate monchly flows sre shown

in Table 9-13. For the Shields River neax Clyde Park, the Montang Fish and Game

Conmission is granted an instresm reservation of approximately

Floar, which amounts to 35,434 acre-feet per vesy, The aporoximate monthly flows are

showm in Table 9-14.  For the Shields River at its mouth, the Board grants a

rinclicth sercentile flowe.

Y



(u} For the following streams in the Shields River Drainage, the Ymtans

Fish and Game Commission is granted an ingtream veservation for the fiftieth per-

centile:

(1) Smith Cresk - From mouth to Bitter Creek
(2} Flathead Cresk - From mouth to Muddy Creek and from Muddy
{reek to Cache Creek and from Cache Creele to Scuth Fork of
Flathead Creek
(3} Cottonweod Creek -~ From mouth to Little Cottomemod Creek and
from Little Cottormood Creek to Tresvass Creel
(4) Rock Creek - From mouth to Forest Service West Boundary in
- Section B and from Forest Service West Boundary in Section &
to Smeller Creek
(5} Brackert Creek - From mouth to Sheep Cresk m Sheep Creek
to Skmk Creek and Slamik Creek to one mile o north, middle
and south forks

{v) For the following tributaries of the Yellowstone River, the Montana

Fish =and Game Commission is granted en instream reservation of the twentieth per-

centile of the flow for the months of January, February, March, April, October,

Movenber, and Decarber, and for the fiftieth percentile of the flow for May, June,

July, August and September:.

a} Bezr Creck - From mouth to the mouth of North Fork of
Bear Creek and North Fork of Bear Creek to Fish Creek

by Cinnabar Creek - From mouth to Cottommmod Cresk and
Cottomwood Creek to Forest Service Boundary at Township
8 South, Range 7 West, Section 32

¢} Mol Hevon Creek - From mouth to Climabar Cresk éﬁd Cirmabar

Cresk to Yellawstone Park boundary
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4y Cedir Creek - From mouth £O Second Fork of Cedar Creek
ard from Second Fork to North ?@‘r’&q:

e} Tom Miner Cireck - From mouth to Carvon Creek and Canyon
Creck to Trail Creek

£y Rock Creek - From mouth to Steele Creek

g) Big Creek - Frow mouth to Miilfork Creek znd Millfork Craek
to Bark Cabin Creck |

h) Six Mile Cresk - From mouth to the north fork of Six mile
Creex

'4) Fridley Creek - From mouth to Miller Creek amd from Miller
Creck to Needle Creek

3) Eight Mile Creek - From mouth to Big Draw and Big Draw to
North Fork of Eight Mile Creek

kY Mill Creek - From mouth to the East Forlk

1) Trail Creek - From mouth o West Pine Creek and West Pine
Creek to the south boundary of Sectiom 35

m) Suce Creel - From mouth to lost Cfeek

n} Coke Cresk - From mouth o Minor Creek

o) BRillman Creek - From mouth o the mouth of Coke Creek and
Coke Creek to Fork South of NE corner, Section 20

p) Flestman Creek - From wouth to Perkins Creek ;

(w) For the following Spring Creeks of the upper Yellowstone River, the

Vontana Fish and Gaune Conmission is pranted an instream reservation for the tenth

percentile flow of the streams for Jamuary, February, March, April, October, Noverber

and December, and for the fiftieth percentile flow for May, June, July, August and

2} Armstrong Spring Creek - From mourh or origin
b) Nelson Spring Creek - From mouth to origi
¢} MeDunald Spring Creek - From mouth to northem boundary

of Secrirn 31
: ~A8 .



dy  Emigranc Spring Creek -~ From mouth to origin

(%) For the Yellowstone River from Gardiner through Livingston, the

Montana Fish and Game Commission is granted an instream reservation at Livingston

for approximately the twentieth percentile flow for January, February, March, April,

flows for May, Jume, July, August and September, plus the dominant discharge. &n

r ancd December, and for approximatelv the ninety-fifth percentile

aprroximate monchly flow of this reservation is shown in Table 0-15.
q -
11{{”&53%@@% to the conditions stated below in paragraphs 112 through 144 , the

fpplicant, Montana Department of Health and Envirommental Sciences is granted the

following instream reservations for the Yellowstome River:

(a) An instream reservation at Sidney, Montana, which is equal to

the eightieth percentile of the flow of the Yellowstone River less depletions in

the Basin abowve Sidney. The spprowimate momthly flows of this reservation ate
shown in Table O-1.

(b} An instream reservation at Miles City, Montana, which is equal

to the eightieth percentile flow less depletions in the Basin above and including

Miles City. The =mpprowimate monthly flows of this reservation are shoem in Table 0-5.

{c) An instream veservation at Billings, Montana, which is equal to

3,914,455 acre-feet of water per year of the Yellowstone River. The approximate

mnthly flowg of this reservation are shwwm in Table 0-6.

'15.-.:3;.,._ i -‘e
(é} An instresm reservation on the Yellowstone River at Livingston,

Montana, which is equal to soproximately the twentieth percemtile flow of the

.

Yellowstone River for the months of January, February, March, April, October, Novenber q

and December, and equal to approximetely the ninety-fifth percentile flows of the

Yellowstone River for the monchs of May, June, July, Ausust and September. In addition

the dominant discharge is granted. The approxima
(3-15.

monthly flow iz &

wdE.
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-‘/iiz, For those certaln stromes or resches where miniman-Ilow instream reservations
F i wed pdES
or portions thereof overlap, the reservanrs shall ponsess such veservations or

portions theveof jointly,

(1 13.) The reservation is ordered adopted subject to any final detevmination of
prior existing water rights in the source of supply a2s provided for by Montana law,

114, The reservation is ovdered adopted subject to zll exisring and/or incheate

senior water rights in the source of supply, including but not limited to any decreed

rights, or federal or Indian reserved rights, but not subiect to any right appropriate

water which may arise from the permit applications suspended by the Yellowstone

T
Moratorium (Sectiom 39-8-103 et seg., R.C.M. 1947). Pursusnt to Section 89-8-105(2),
R.C.HM. 1947, the reservaticn is a preferred use over any right to appropriate water

which may arise from the permit application suspended during the Yellowstone Moratorium

115. The reservation is intended to rum conawrrently with and overlap, rather
than run consecutively with, any other right to the instresm use of water already

7

possessed by the veservant prior to the effective date of the adoption of the

| Teservation.

116(a). For those subject streams and reaches where at least ten consecutive

years of standard U.5. Geclogical Survey (hereinafrer USGS) gauging records ewist,

the Montana Deparrment of MNatural Resources and Conmservation (hereinafter TNRC) ghall

within one year of the effective date of the adoption of these mindmum-flow instreem

reservation convert the minimum-flow instream veservation quantities into cubic

feer of water per second and acre-feet of water per mmth such conversions to be®

performed upon as many streams, veaches, or portions thereof as practicable, and to
be based wpon the entire period of record. Upon completion, DIRC shall submit such
comversions to the Board for confirmation by the Board.

(b} For those subject stresms and sites lackine ten consecutive vears of

acceptable streamflow vecords, the veservants shall murusily and cooperatively and
with the TNEC

develop and submit to rthe Board within five vears of the effective date

-d6-



of the adoption of the minimum-flow instream reservation a plan to convert the

minimgm-[low instress reservation quanticies into cubic Test of water per second

and acre-feef, of water ney month. Each reservant need cooperate only in that portion

of the plan which pertains to that veservant's Instream reservatiom location, The

Board shall approve, modify, or demy the plan. The plan shall include the following:

(1) A listing of any new stream-gauping stations in the Yellowstone

Basin which are essential in obtaining stresmflow data in cubic
feet of water per second and acre-feet of water per momnth. In
determining mutually beneficial sites, the reservants shall
seek technical advice or assistance from the IMRC and the USGS.
The plan shall identify sites for new zauges which are needed,
the reach of the stream to which each gauging station applies,
the types of gauges to be installed, installation schedules,
cost estimates, the agency responsible for operating and
mzintaining the gauges, and the agencies which will benefirt

from the addirional gaiging records.

& §
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(23 A listiag of he proncsed future veriods of record to be used
for each new gagpe m rhe corwersion plan. A€ least ten
consecutive years of gauging records obtained using standard
USCS mechods and analysis of records using standard USGS methods
will be acceptable. Upon prior approval of the Board, differing
periods of record and/or different gauging methods may be used,
All sauging data shall be adjusted o the 1978 level of develooment.

(3) A listing of streams or portions of streams where the alternative
eomversion method, hydrologic modeling techmiques, will be used in
converting minimmm-flow instream reservation quantities into cubic
feat of water per second and acre-feet of water per month. Upon
approval of the Board, hvdrologic modeling techmiques may be used
for wneavped strears or sites, or for stveams with less than‘ten
consecutive years of vecord. In developing this portion of the
plan, the reservants shall seek rechmical assistance and advice
from the DIRC and from the USGS to determine appropriate streams
g methods, The plan shall specify modeling tectmiques, the reach
of stream to which rodeling will be aoplied, schedules, cost es-
rimates, agency undertaking the modeling, and the agenciss which
will benefit from the modeline results, All wodeling results shall
be adjusted to the 1978 level of develovment.

(4) A listing of ﬁrangéﬁé allocarions of cost and rethods of fnmding

@

- all scheduled sauging and modeling efforts, including but not

limited to USGS cost shaving agreement.

(¢} ‘The reservants shall cowoly in the intent of the Board that the

graging mnd rodeiing efforts sexrve both as a means of implementing the wind

tow instream reservations and as a means of Droroving water reasurement capabilities

tor various data usors and mormoses Shooushout the Yellowstone Basin.

T



(i) Lmon anvroval of the Board, indtiation of any nortion of the
minimrefiow instresm reservation quantity conversion effore, including insrallation
of anv desired gauzing stations, may be accomplished prior to submission of the
commlote olan,

117. ‘The reservant shall submit to the Board an armmual progress report on

each armiversary date of the effective date of the adoption of the minimm-flow

instream reservarion., This requiremsnt shall continue in effect intil the com-

sletion of all work required to be performed in accordance with paragraph 116,

subnaragracns (b) and (d), of this Order. The ammual progress veport shall set
forth acormmlistment tovard completion éf such work, a schedule of snticipated
progress, and other infurmation as may be prescribed by the Board., Feasibilitv
srudies: detailed economic, engineering, and envirovrmental studies; comstruction
and onerating plans; contracts; and any other studies and plans prepared in scen&

junction with the minimm-flow instream reservation projects shall accomany the

amnual vrogress report submitted mext following their completion, except that

environmental statements and other reports having time limirs for review or commer
shall be submitted immediately upon their completion.

113, Anv change in use or in place of use shall be made in accordence with

®

Secrions 39-592, and 39-393, R.C.M. 1947. The Board shall approve or deny the

nronosed change, eiviug due consideration to the requirements of the public interest.

Mo chanee shall be approved which does not meet all of the pertinent criveria of
Seerion 39-390, R.CM. 1947, for the isswmee of an order adopting a reservation.

(1) Public notice shall be given of any change in use or place of

use of the reservation

(b) "The Board shail allow for che nublic to comment oy any raquests,

and may hoid a oublic hearing.
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119. The reservant shall not divert or consume any water veserved for in-

stream purposes, except in compliance with all pertinent statutes and rules and

upon pricor approval of the Board.

120. The reservant shall participate in and adhere to water menagemsnt operations
that may be implemented in the furwe by the State of Montana. |

121, Pursuent to Section 29-890(6), R.C.M. 1947, the Board shall pericdically,
but at least once every ten vears, review the reservation, including reports and
plans to ensure that the cbjectives of the reservation are being met. Where the
chbiectives of the Teservation are not being mec, the Board may at its discretion
extend, modify, or revoke the reservation. Circumstances which may evidence the
ahove include, but are not limited to |, the follﬁwing:

{a) Inadequacy of reservation facilities;

=)

Honcompliance with Momtana or fedeval statutes or envirormental

{c) Inconpatibility with local or regional planning efforts:

{d) Use of the reserved water for other than beneficial use as

defined by Mmtana law;

(e) Honcompliance with any of the conditions of this Order.

. Jény and all lisbility arising from the reservation is t;;he sole responsibility

In ordering a reservation adopted, the Board assumes no liabiliry.
123, Conditions of thiz Ovder may be modified or withdrawm by the Poard at

irs discretion should future ciroumstances warrant. In such event notice wiil be

given, and, if objections are received, a hearing will be held.

%
{124, jIf part of this Order is invalid, all welid parts vemein in effect. If

“5f this Order is invalid in one or more of its applications, the part remains in
effect for all valid apnlications.

125. Hinimsn-flow instream reservations arve considered to be put to beneficial

‘use at the time of the effective date of the adontion of this Order.




EAM RESERVATION

Yellowstone River at Sidney
(807ile Less Depletions through Sidney)

Month CFs AF/Y
Jenuary 3,738 229,831
Februarv 4,327 243,281
March 6,778 416,711
April 6,808 435,031
May 11,564 735,528
June 25,140 1,495,644
10,526 847,050
2,670 164,166
3,276 194 %17
6,008 369,377
5,848 347,920
Decenber o _.3.958 245,814
Total Reservatiom (&v, 7,586 cis) 5,492,310

TABLE O-1
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INSTREAM RESERVATION

Powdoer River at its Mouth
{90%ile Flow Based on USGH Data at Locatre)

Month CFS AF/Y
Jaruary 31,9 1861
February 71.8 3986
March 291 17,9868
April W7 20, 643
May 424 26,064
June 184 16,%46
July | 70 4303
August 14.5 91
Septexber 8,87 527
Cetober G. 43 574
Novarber £61.6 3664
December 6l 3749
Tetal (Av. 131 cfs) 95,201 af/y
TABLE 0-2



INGTRIAM RESERVATTON

Tongue River
At Inlet to Present andfor Future Reservoir

ors | AF/Y

165 | 9,836
February 160 8,883
March 200 12,254
April 200 11,898
May (1-20) 700 | 27,762
May (21-31) 1,200 26,175
June 1,350 80,312
July 360 22,130
August 100 &,147
September 100 5,949
October 200 12,234
Rovember 206 11,898
Decerber 156 9,221
Total {Av, 338 cfs) 244,795 afly

TABLE 0-3a
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LISTREAM RESERVATION

Torpase River at the Yellowstone
(Minimum 75 cfs at its Mouthj

ronth CFs AF/Y
Janusty | 75 4,611
Februéry x 75 4,164
March 73 4,611
April 75 4,462
Mav | 75 4,611
June 75 4,462
July - 75 4,611

| August : 75 4,611
Septramber 75 4,462
Gotober ' 75 4,611
Noveniber 75 4 462
December 75 4,611
Total Reservation (Av. ?5-¢f$} 54,289 affvy

TABLE 0-13b
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TNSTREAM RESERVATION

Bighorn River at its Mouth

Monch CFS AF/Y

Jammary 3,300 202,863
February 3,200 177,679
March 4,000 265,895
April 3,600 214,167
May 3,800 233,800
June 5,200 309,352
Jule {1-20) 3,800 150,710
July (21-31) 3,200 69,802
August 2,800 172,127
Seprenber 2,600 154,676
Cerober 2,760 165,979
Noverber 3,100 184,421
ﬁecembgr 3,200 196 716
Total Reservation 3,422 2,477,987

TARLE -4
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INSTREAM RESERVATION

Yellowstone River at Miles City
(§flile Flows Less Depletions through Miles City)

Month CFS £F/Y

January 3,829 235,400

February 3,998 221,995

March 5,359 396,529

April 5,848 : 367,957

May 12,280 754,904

June | 26,183 1,557,980
16,278 631,856
3,862 237 415
4,338 266,682
5,8 359,578
5,508 327,730
4,009 246, 466

Total Reservatiom {Av. 7,705 cfs) 5,578,892 affy

TABLE O-3



LPETRIAM RESHEVATION

Yellowstone River at Billings
{IIG fequest Less Uepletions tlwoush Billings)

Monch crs AF/Y
January ' 2,689 153,058 50
February 2,488 138,186 55
Mareh 2,889 177,648 50
April 3,589 213,541 55
May (1-20) 5,143 264, 006 )
May {21-»»'31} 12,224 266,653 § % for Hey
Jue (1-7) 17,2868 239,708 }
June (8-30) 19,068 869,707 | & for June
July (1-203 10,310 408,904 3

) 85 for July
July (21-31) 3,510 120,194 )
Augase 4,090 251,457 85 -
September 3,415 263,185 65 =
Oetober | 3,589 226,680 30
November 3,489 207,59 50
December 2,789 171,501 50
Total of Months - {Av. 5,312 cfs) 3,846,025
Plus Dominant Discharge of 34,507 ofs % 58,430 af/y for one 24-howr pericd
Total Reservation (Av. 5,408 cfs) 3,914, 4o af

TABLE 0-6

~E7.
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THSTREAM RESERVATION

Srillwater River at Houth
Sdle Flow

¥onth | TS AFJY

Jeaweary 200 12,254
Februsry 205 11,382
March 210 12,905
April 225 13,385
¥ay S&0 34,425
Nive = ' 2,675 123,447
1,030 £3,318
L8G 29,547
480 28,555
330 23,360
225 13,385
225 13,831

Total Reservation (&v. 524 cfs) 379,795 afly -

TABLE 0-7
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INSTREAM RESERVATION
Boulder River at Big Timber

Fem

Month FS AF/Y
Jarwary BG 4,920
February 80 4,641
March &0 4,920
April 820 &4, 760
May 300 18,445
June 1,650 100, 540
July 490 30,122
August 60 3,690
Seprember 95 5,650
Octobey 130 7,995
Noverber a0 4,760
December ; 84 4,920
Tbtal Reservati@n {Av. 269 cfs) 155,183 af/y
TABLE (-3



PMETTHIAM VESERVATION

Yailder River at Contact

Moneh

Jamary

Februsry
March
April
_ﬁay
Jme
July
fayrust
September
Cetober
Nﬂv&mﬁ%f
Decenber

Total Reservation

{Av. 189 cfs)

50
50
50
56

150

1,080

380

176G

110
as
50
50

AF/Y
3,075
2,875
3,075
2,975
9,220

64,265

23,365

10,456
6,545
5,225
2,575

3,075

137,120 af/y

TABLE 0-5



INSITREAM RESERVATION

Fast Boulder River at Mouth

Monch CFS AF/Y
January | 15 422
February | 15 832
March i3 922
april 15 892
May 20 1,229
June 165 9,815
July 50 3,073
August 22 1,352
Septamber 20 1,189
October 18 1,166
Novenber 15 892
Decanber i5 G22
Total Reservation (av. 32 cfs 23,146 affy
TABLE G-10

e
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RESERVATION

West Poulder River at Mouth

Fs B 74 4
56 3,073
50 2,776
50 3,073
30 2,574
May (1-20) 50 1,983
May (21-31) 300 6,543
June 300 17,827
July (1-20) 300 11,898
July (21-31) 250 4,362
75 4,601
75 4,462
75 4 810
&0 3,569
50 _ 3,073
Total Reservation {av, 103 cfs) 74,853 affy
TASLE O0-=11



INSTEEAM RESERVATION
Big Timber Creek at Mouth

Monch CFs AF/Y
January 16 615
February 16 555
March 10 615
April 20 1,1%0
May 85 5,225
June 180 18,716
July (1-20 ) 100 3,567
July (21-31) 30 €55 .
August 25 1,335
Septemher 26 1,150
Getober 13 800
Noverber 16 595
Decerber iC EL5
Total Reservation (Av. 35 cfs) 28,267 at/vy
TAELE 0-12



THRETHEAM RESERVATION

hislds River near Wilsall

US6S Geuging Station at Wilsall)

Month LFS M
Jamary 7 430
February i 389
March 2 ' 553
fpril 24 1,430
May 111 6,824
June 119 - 7,079
July 27 1,680
12 737
11 £35
12 737
11 €55
Decenber 10 815
Total Reservation (Av. 30 cfs) 21,764 afly
TAFLE §-13



THSTREAM RESERVATION

Shields River near Clyde Park
{(Approximately 90%ile Flows as per USGS Gauging Station at Clyde Park)

[ F::58

Monch CFs AF/Y
January 26 1,598
February 29 1,610
March | & 2,704
April (1-15) 93 2,766
April (16-30) 3% 1,160
May (1-103 ' 33 1,645
May (11-203 137 2,718
May (21-31) 184 4,012
Jume (1-10) 189 3,747
June (11-23) 157 3,113
June {21-30) 185 2,082
July 22 1,352
August 13 8BGO
Seprember 13 773
October ' 30 1,845
Noverber 27 1,606
Decenber n | 1,505
Total Reservation _ (Av. 45 cfg) 35,434 affy
TABLE 0-14
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A RESERVATION

Yellowstone River at Livingsten

Month

Jarery
February
March

&pril

¥ay (1-10)
May (11-20)
TMay (21-31)
June (1-10)
Jeme (11-20)
June (21-30)
July (1-10%
July (11-20)
July (21-31)

Aogust (1-103
fugust (11-31)

September
Ortobar
Hovenher

Duecomber

Total of Mms
Plus Dominemt Discharge of

Toral Reseyvation

1,330
1,320
1,350
2,450
2,500
1,500
4 ¥
7,700
9,000
8,000
5,450
3,800
2,500
1,600
2,125
1,555
2,350
1,790
1,450

(Av. 2,553 cfs}
18,200 cfs

{(Aav. 2,596 cfs)

AF/Y
81,760
73,292
82,989

148,132
49,575
37,677
93,202

152,693

178,472

158,642

167,083
75,355
49,575
31,728
88,492
92,508

14,463

106,488
91,595

1,863,722 afly

Ly

35 for

5
e

& for
une

s 50

)
)

]

%

D
b

)

|

)

)

g et
G 8D
= iF
]
Gl =y
L]
=5

36,091 2f  for one z&ahgur

1,879,813 af/y

period

TAELE 0-13



PEVITIAM BRGERVAN TR
1O PEGEVAL AGENCIES
AN CONSERVATION DISTRICTS

127, Subject to the conditions staced below in paragraphs Mo, 127 through 144,
the Applicant, the North Custer County Conservation Bistrict,gpursuant to Applica-
tion Bo. 9967-v42M, is granted an instream reservation on the Yellowstone River of
4,000 cfs at che Kinsey Pumping Station near Miles City.

128, Subject to the conditions stated below in varsgravhs No, 127 through 144,
the Applicant, the United States Buresu of Land Management, pursuemt to their Appli-~
cations, is granted minimm flow instream reservations as identified in pavagraphs
(a) through (d) below:

{a) Tor the tributaries of the Little Powder River which inculde Hay
Creek, Alliscn Creek, Dry Creek, Horse Creek, the North Fork of Rowers Creek, Bell
Cresk, Wright Creek, the South Fork of Wright Creek, Ranch Creek, Williams Creek,
Prairie Creek, an instream reservation is granted of 1 ¢fs for each named stream.

(b} For the tributaries of the Powder River which include Mizpzh Creek,
Siwep Creek, the North Fork of Sheep Creek, the South Fork of Sheep Creek, Horse
Creek, Mevers Creek, Locate Cfeek, Archdale Creek, Soow Creek, Cole Creek, Rolocate
Creel, Dislocate Cresk, and Ten Mile Creek, on instream reservatiom is granted of
i cfs for each named stream,

{c) For the Little Powder River, an instream reservation of 3 cfs is
granted, V_

{d} Mo instream reservation is pranved for the following: the Powder
River, the Tongue River, the Big Hom River, the Clarks F@f’k of the Yellowstone
River, rhe Boulder River, Bridger Creek, the Stillwater River, Upper Deer Creek,
Lower Deer Creck, the Yellowstone River, Blucwater Creesk Bear Creek, Cottomwod

Creek, Five Mile Creck, Sage Creck and Cricket Creek.

~E7-
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129 T e peservation is ordered adopted subjecc to any final determination

of pricr existing witer rirhts in the source of smniv as s ded Soee B .

PR cow iR T W I e e ]
o T e w e B eI Bl T e TR ~Pﬂ"“"§.
” . Lo s o o ST ',f e T

Monkana Law.

130, The reservation is ordered adopted subject to 2ll existing and/or
{ncioate senior water rights in the s@@urce. of supply, including but not limited
to amy decreed rights or federal or Indian reserved rights, but not subject o
any right o appropriate water which may arise from the permit applicericns

ded by the Yellowstone Moratorium (Secriom 83-8-103 et seg., R.C.M. 1947).

Pursuant to Section 85-2-105(2), R.C.M. 1947, the reservation is a preferred use
aver any tight to aopropriate water which may arise from the permit spplications
suspended during the Yellowstone Moratorium.

131, The reservant may only appropriate water pursusnt to the reservation
ar such times when to so aporopriate will not adversely affect any senior water

right in the smwes of mmnlv as set forth in the proceeding paragraph.




133. The reservant may only approoriate water pursusnt to the reservacion at

such times when to so appropriate will not adversely affect any prior water reserva-

tion as adopted by the Board,

&

134, The reservant shall submir to the Board an anmual Progress report on
eacn amniversary date of the effective date of the adoption of the reservation.
This requirerent shall continue in effect il the complete development of the
reservarion. The annual progress report shail set forth accomplishments toward

the complete development of the Teservation, a schedule of anticipared DYOgress

- §

and cther informarion as may be preseribed by the Board. Feasibilitv scudies:
detailced economics, | o environmental, and marketing studies;

i water contracts: and any other studies and plans prepared
in conhunction with the reservacion projects shall accompany the anmual progress
repors submitted next following choir comletion, except that envivommental

& = -

stagements and other roporcs having tine Limits for review or comment shall be

suniniteed inmediacely unen rheir camlerion,

-6G-
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126, Sny change in place of use, use, .

sthmitted to and approved by the Board shall be made in
acmordanes with the oroceduves establizhied by Secvions 39-892 and 85- 393, R.C.M.
1957, The V‘Dcparf?::mt shall dpprove or deny the proposed change, giving dus
considerarion to the requirements of the public interest. No chamge shall be
approved which does nor meet all of the pertinent criteria of Secrion #9-390,
R.C.M. 1947, for the issuance of an order adopting a reservation.

{2} The Departmemt mey nrovide for a public hearing on any change in

place of use. L . S

117. The DRC, mav with the approval of the Board, issus ©
for the use of roserved water, provided such temporary pexmits ave subject ©o
the torms and conditions it considers mecessarv for the protection of the cbjectives

175, The reservant shall particizate in and achere to water TEnaganent
operacicns thut may be implemented in the Fumurz by the Stare of Moncama,

159, Pursuant te 89-290(5), R0 1947, the Board shall pevicdically, but
s least onee evers ron veoars, roview the feaeibllity studies,
pevrioriontal stotemonss, and aonual ceservation, ncluling veports, Do ensume
Prar the ohiccrives of the reservavicn are teing mec. Where the objectives of
res cesurvarion aro oot seine mer, fhe fourd mav at ics discretion extend.
moallv, or rovcke the reservation.

(1) Clremsiowes ol S0V ovidenes the azbove nc.uce, bub ace

¥

R T L SR VE T o in, .58, i
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() Fallure of the mnticivated demand for water for the nurpose
of the reservation to materialize;

(b} Inadequacy of the reservation facilities;

(e} Moncompliasnce with Montana or federal statutes for
envivormental standards,;

(d) Incompatibility with local or regional plamming effores;

(e} Use of the reserved waters for other rham beneficicl use
as defined by Montana law;

(£} Honcompliance with any of the conditions of this Order.

(Z) the Board may give motice and provide for 2 public heariﬁg on

wiether to extend, modify or revoke a reservation., The public hearing will be held

pursuant to the procedures of the Montana Administrative Procedure Act.

143, Tae reservant shall perfect the reservatiom by the year 2000 or by such
extended period of time as the Board in its discretion may designate. |

181, Any and all liability arising from the reservation is the sole responsi-
bilicy of the reservant. In ordering a reservation adopted, the Board assumes no
liability,

142, Unless otherwise stated, conditions of this Order mey be modified or
withdrawn by the Board at its discretion should future circumstances warrsnt. In
such event notice will be given, and, if objecticns are received, 2 hearing will
ve held. |

143, If parc of this Order is inwalid, all valid parts remain in effect. If
part of this Order is invalid in one or more of its avplications, the part remaing

in effeer for all valid applications.

e
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144 2.} Paragraphs No. 110 through 1484, granting and conditioning all
jperream reservations for streams in the Yellowstone River Basin above the
mouth of the Bighorn at the Yellowstone River, but excluding the watershed

af the Bighorn River, are ordered and adunted effective ai‘éiﬂfj o'clock

Sl %9?8:

Y

£ M. on the  gay of L

. . f/ /g(z i T ‘
égf_ﬁ\jg E CL«_\,W’
fhairman. RBoard of Natural Resopfces
and Lonservation

«30



1445, Paragraphs No. 110 through 144, granting and conditioning all instream
reservations, for streams in the Yellowstone River Basin below the mouth of the
Bighern River at the Yellowstone River, and inciuding the watershed of the Bighorn
River, are ordered and adopted effective at 42 [o'clock P M. on the /5 day

Chairman, Montana Board of %5tura§
Resources and Conservation

_FE
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: 2EFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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1N THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 9940-v43B ) CLUSIONS OF LAW OF AFPLL-
BY THE CITY OF LIVINGSTON ) CATICH NO. 9940-r43B

e s o o i G B R S S R W e W e R G S G S G WP Cp ew o M S S i M M0 D S D um W om0 AT AR AN RS S S WS ES R S et SR anom

The abavewentitied matter came on regularly for hearing starting
on or about August 8§, 1977, in Billings, Montana, before the Montana
Board of MNatural Reséurces and Conservation and its duly apnointed
Hearing Examimer, James Driscoll.. The Apnlicant appeared by and through
its counsel of recsid? kobert Jovick. The Montana DJepartment of
Natural lesources and Conservation appeared by and through its counsel
of record, Richard Gérdnnc The Mcontana Department of Health and

2l me s - e e e et PO W S -
Envic.omontal Soloncou albeuvaded DY QR0 CUTOUES LEG Jounse

of rocure,

| =

Mona Jamison. The ﬁeﬁtang Department of Fish and Game appearad by

and through its céunsel of record, F. Woodside Wright and Clavton
Herron. The fourtesn avplicant conservation districts appeared by and
through their counsel of record, Gary Snaseth. The U.5. Department of
the Interior appeared by and through its counsel of record, Thomas CGai.
The City of Billings appeared bv and through its counsel sf record,
Calvin Céit@gs The Montana Power Companv apneared by and thvough its
counsel of vecord, Robert Woodahl. The Intake Water Companv anpeared
by and through its céunséi of vecord, Henry Loble. Utzah International
Inc., appeared by and through its counsel of record, Urban Roth. The

“Montana Wildlife Federation anpearcd bv and through its counsel of

~78-



record, William L. Madden. Witnesses were duilv sworn, and oral and
documentary evidence was introduced.

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating
te the City of Livingston, Application No. 994 0-v438:

FINDINGS OF FACT

1. The City of Livingsconm has applied for a reservaticm of 15,060 acre-
feet of water per year (af/y) with o maximm diversionary flow rate of 20.8 cubic
feet per second (cfs) From the Yelis@étone Biver to be used for muniéipai water
supply purposes for the year 2307 (Anciication lo) 98.0-v403). ’

findings Related to the Purpose of the Reservation {89-89G(33 (a)

2. The purpose of the reservation is to ensure water availability and an

adequate streamflow for the furure needs of the City of Livingston znd adjacent
arcas (City of Livingston, narrative artachment submitted wich Application 9%40-
t43B, pp. 2 and 3, Tr. Vol. 1, Cross of A. T. Kersich, p. 73).

3. It is established to the satisfaction of the Beard that a purpcse of the
reservation has been shown (Finding 2).

Findines Related to the Need for the Reservation (89-3%90(3) (b)

4. A reservation of water is needed because it will secure a priority date
for future developments that is earlier than the pricricy dates such developments
would have if permits were obtained irmedintely before construction or use began
(Draft EIS, Vol, 1, p. 1),.

5. Because of the incresased danands for water frem agriculture and industry,
a reservation of water is needed to insure veowth of the Cicy of Livingst@ﬁ {Cicy
of Livingston, Tr. Vol. 1, Cross of Kersich, p. 73).

6. A resorvation of water is needed. The validity of the City of
Livingstan's exist ng filed approprioricns hoes not been proven (Tr VYol. 1, Cross

of Yersich, p. 54),

75
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7. A reservarion of water is needed. e Yellowstone River water is the
anly practical source of numicipal wacter avgila%lc to the City of Livingston (Tr.
Vol. 1, Cross of Kevsich, . 75). . |

4. A reservation of water is needed. A reservation would be an assur-
ance thét the City of Livingston would have an adequate quantity of water available
frem the Yellowstone River for iﬁs mnicipal water supply (City of Livingston,
narrative attachment submitted with Applicatiem No. 9940-v43B, p. 3).

9. The City of Livingstom will need an increased water supply in the future.

10. The City of iivingstcn.can expect an increased population with associated
inerensed water needs (Cicy of Livingsten, narrative attachment subrrtted with Ap~

plicarion Mo, 9940-t438, p. 2).

11. The City of Livingston may adopt a merropolitan water systam servi
adiacent to the area presently served (Tr. Vol. 1, Cross of Kevsich, p. 73).

Industrial development which would rely upon the City of Ldvingston for

12.
water supply is p@ssible (Tr. Vol. 1, Cross of Kersich. p. 72).

13, Tt is established to the satisfactiom of the Board that the need for a
reservarion of water has been shown (Firdings 4 through 8).

Findinws Relared to Amount of Water Necessarv for the Purpose of the Reservation 89-

390(3) (c))
4. Tue urban population in Park County in 1970 was 6,383 (Draft EIS, Vol. 1,

p. 101).
15. The estimated wacer use for the year 1970 was 1,930 affy (Drafc EIS, Vol. I,

p. 1015,
16, The amount of the City of Livingston's veservation request is based on a

design populavion projecticn of 33,000 vo 40,000 in the vear 2007 (Tr. Vol. 1,
following p. 38, Testimony of Kersien, p. 11; City of Livingston, narrative attache

monr submitted with Application No. 9940-r438, ». 2).



i/. The population projection is speculative (Tr. Yol. 1, Cross of Kersich,
pp. 33 and 59).

8. The toral amount of watsr apoliasd for is liberal and may include scme

exeassive or spaculative porcicn (Tr. Visl, 1, Cross of Rersicn, p.

[

o).

19, Tha Depavtment of Natural Resources has astimated thar the population of
Livingston in the year 2007 will be 11,500 (Finding of Fact 19, Department of
Natural Fesources).

20. The Deparcment of Natural Resources corulation estimate is conservative
and not supporzed by evidonce.

21, & oreasonable population estimate of the City of Livingséﬁn for the year
2007 is 23,000 peopie.

22. The average per capita water use rate in Montsna is well over 200 gped,
the Montana averape projected by Continental Rescurces is 267 gred, and the FPA
irventory {omm for the City of Livingston indicates 237 gped (Tr, Vol. 1, Cross of
Kerﬁich. pr. 80, 6l and 6Z. respectively).

23. The gallons per capita per day water use rate of 500 galloms per mwmal
water use request is a liberal estimate of projected needs (Tr. Vol, 1, Cross of
Kersich, p. &1).

24, Based on the averase use rates listed In Findings 22 and 23, 250 gped is

a reasciable swerage use rate for the City of Livingston for the year 2007.

25, With a populacion of 23,000 and an average use rate of 250 gallons per

capita per day, the City of Livingston will need 6,440 acre-feet per year of water
Cor the vear 2007,
6. A reservation rhat would provide sufficient water to meer the City of

o
.. . , £ : , ,
Livingseon's projected regiirementcs o the vesr 2007 is the difference between rhe

projeveed requiraments 2007 (6,440.4F7 'Y and the exisringamror usage (1,93C af/y).

& 4%
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27. It is established to the sacisfaccion of the Boavd that the amount of
wnter aecessary for the pupose of rhe roservation to the year 2007 is 4,510 acre-

feet per vear.

Findines Related to the Public Intevest (80-590(3) (d))

28, Mmicipal water use is recomnized beneficial use of water under Montana
Lo {City of Livingston, narracive submitted with Application No. $940-v43B, p. 3.
29, Adoption of a veservauion for the City of Livingston would have a

encal impact (Drafc EIS. Vol. I, po. 173 angd 174).

negligible erwiro
30, Adoption of a reservation for the Ciry of Livingston would result in
verurn flows to the Yellowstone River of approximately 80 percent of the £low
diverted by the City of Livinestem (Tr. Vol. 1, Redirect of Kersich, p. 8l).
31. Adoption of 1 reservation for the City of Livingston would not reduce
tye Flow of the Yelloustone Rlver éigmificam:l;-s (Finding 30).

12, Adoption of 3 reservation fov rive Citv of Livingston would provide ecomvInic

Lepefire and contrituze to cormumity planming and orderly growth and developmsnt
(City of Livinsston. nurmative auipisead with Applicarion Mo, 9940-v43B. p. 3.

55 Tr i eorablishal to the saricfacsion of <he Board that the reservatiom

of 1.315 affy frmm the Yellowstone Wiver for the City of Livingsten for mmicipal
water supoly use is in the public intervest, and that there will be progress toward
acconplishment of the pwrpose of the reservation with reascnable diligence in ac-
coréaﬁce wirh an established plan (Findings 1 and 28 through 32. City of Livingaton,
Anelicntion Mo, 9A0-vATE).

CONCLUSIONS OF TAW

1. Chapter 8, Title Y, R.C.HM. 1947, and In particular, Section 89-890, R.C.M.
1947, authorize the adoptiom by the Montaona Board of Matural Rescurces angd Conserva-

pion of orders reserving water to quali Fied applicancs for reservation of water.

~78-



2. 1f ordered adopted, a reservation must be ordered adopted in accordance

with Choprer 3, Tivle 89 P.C.M. 1947 and anv rules adopted thereunder.

3. The Applicant, City of Livingstor, is z poliriesl subdivision of the

State of Montana and as such iz encitled to wooly to reserve waters w1th1n the State of

Pontana in aeoordinoee wich 83-890 BTN 1547 and ay rules adopted thereunder.

4. All pertinent stamutes and rules of rhe State of Montana have L-en ad-

hered to in review of this reservarien application, both by the Montana Department of

Hatural Resowrees and Conservarion and by the Montana Board of Natural Resources and
Comservation,

=

3. Zased uson the apova F maings of Macs. and specifically based wpon anv
condition, limiraticn. or medificarica of the il application appearing in said
Findings, all pertinent criteria delinesred in Section 89-8%0, R.C.M. 1947, and
anv rulas acopied thereunder providing for che zaonrion of an order reserving water
have been maﬁe

a.  lorhing found hﬁruﬂﬂ has bearing upon che status of warer rvights claimed
by the Arciicant other than those herein newly appiied for, nor does anythlng foumnd
neroin ave booring on the sratus of claimed wacer rights of amy other party except
i relarion fo those rights hercin newly applied for, to the extant necessary to

reach 2 conclusion hersin,

~7G.
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BEFORE THE BOARD OF
MATURAL RESOURCES AND CONSERVATIOR
0 THE STATE OF MONTAR:
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}
IN THE MATTER OF AUVPL ICATION FOR 3 FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 8476~ ra3 ) CLUSTONS OF LAW OF APPLI~
py THE CITY OF BIC TIMBER ) CATION MO, 8476-r&’BJ
}

“he above-entitled malter came on repularly for hearing starting
on or absut Auzusc B, 1077, in Billinss, tontana, Bafare the Mortana
Roard of Watural Resourcas and Conservacion and its duly appointed
Hearing Eiaminer, James Oriscoll. The Apnlicant appeared by and- through
irs counsel of record, James Tullev. The Montana Department of Natural

@

by and through its counsel of re-

fa

Resources and Conservation appearse
cord, Richard Gordon. The Montana Department of Health and Environ-
mental Sciences appeared by and through its counsel of record, tona
Jamison. The Montana Department ~f Figh and Came anoeared by and
through its counsel of record, Clavten Herron. The fourteen applicant
conservation districts apneared by and through their counsel of record,
Garv Spactih. The Ci:v.of Billings appeared bv and through its counsel
of record, Calvinm Calion. The Montana Power Company anpeared by and
through Lts eounsel of record, obert Woodahl, Witnesses were duly
sworn, and oral and documentary evidence wWas introduced.

Tue Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relacing

ro the City of Bip Timber., Apnlizacion Ho, B476-rh3BJ:

-8~



SLADINGE S FACT

Backeround Finding

1. The City of 3ig Timber has applied for & resevvation of

4,483 acre-feet of water rer year (af/y) with a maximum diversionary

e
¥

-~

er per second {(cfs) From the Boulder River,

Fed

flow rate of £.19 cubic fe

{‘\

a tributary of the Yellowstone River, to be used for municipal water
upkly purposes for the year 000 - {Application No. 2476-r43RJ).

Findgings Reluted £o the Purpose of the Reservation (89-890(3)(2))

2. The purpose of rthe reservation is to ensure an adequate

municipal water sunniy for the foresaeable future for the City of
Big Timber (City of Big Timber, addendum to Application Wo. B3476-

r4387. ». L3,

P

5

<. Lt i3 estapiisieu to the satisfacrion of the Board thar a

purpose of the reservation has been shown (Finding 2).

Findings Related to the Nsed for the Reservarionm (89-830(3 (b))

4. oA reservation of water is needed because it will secure 2
pricvicy date Ior fucurs developments that is earlier than the pricr-

ity datas such developments would have if permits were obtained

immediately before construcrion or use began (Drafe EIS, Vel. I, p. 1).

3. A roservation of water is needed because competition for
ilowstonz Basin water exists (Citv of Big Timber, addendum to
Application do. 8475-r43B8J, o, 1, Tr. Vol. 1, fellowing p. 92, Testi-
meny of Hilliam denzel, o, 2)

3. A veservation of water is needed hecause ir would ke an

assurance thac the Civ- of Big Timber would have an adequate gquanticy

o
&
-
i
H
]
2
E]
1
i
-
"
t
.
et}
&
3-.4
0]
=N

from the Boulder River for the City of Big Timber's

municipal arer cusple (Tr. Vel., 1, following n. 92, Testimony of

-8
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= 4 veservarion of water is needed because a water right
oo ermic would act mecc all of the needs of the Cltv of 2ig Timber
in chat the water being apolied for bv reservation is not presentlv
necded {Ciav of Big Timber, addendum to Annlication No. 8L76-1v43BT,
n. 1Y,

3. A fesérvatisn of water is needed because local voters will
not @rarava a bond issue for consctruction of additional water supoly
facilities until the expectéd need materializes (Citv of Big Timber,
addcnoun ©o appiication No. §476-vLZ3BJ, bp. I and 2). |

R The'City of Big Timber has evperienced growth since 1270 as
evidenced bv the increase of trailer courts, individual housing
starcs and apartment units, as well as.by the increase of community
bemdipoansas, (Tr. Yol. L, Testimonv of Oscar Stephens).

17, The Jdevelopment of oil, gas, and metallic minerals in the
Timber area, vhich would lead to fufther growth of the Citv of
Bix Timber, ls poseible (City of Big Timber, addendum to dpplication
SepA3RJ. oo, 3 and &; Tr.o Vol. I, Cross of Srevhens, p. 21).
11, The Citv of Big Timber can expect an imcraased nonpulation

with associared wacer needs (Tr. Vol. 1, following p. 86, Testimony

Y

g

ol Ctephens, n.

12, The Ciiv of Big Timber will nsed an increased water supnly
i the future to meer its expected growth (City of Big Timber,
addoencum o Annlicarion Hp. 8476-v43BJ, n, 13.

4 1

11, It iz estnblished o the satisfaction of the Board that the

s

-

teed Tor a soocovacion of water has been shown (Findings 4 through 12).

Tindinrs Zelarad ~o Amount of Water Hecessarv For rhe Purpose of the

Regevvarion (8%-3e%(3%{c))

Ta,  fhe 1370 nonulavion of the City of Biy Timber was 1,592

~82-



(DraTo BIS. Vei. I, o, 174; Tr. Veol, I, tollowing ». 36, Testimony
2T Stephens, p. 1),

1. The 1277 conulation of the Citv of Big Timber is esci-

. Vol. I, Eol*ew;n D. 86, Testimonv of

16, The amount of the Citv of Birg Timber's reservation request
is based on a desizn ponuiacion rrojection of 3,000 for the vear
2000 (Cicy »f Big Timber. Following Tabla 3 of Exhibit A submitrte

B - P

P cw e o -

with Anplicacion Hu. 35 5-rilhg. Tr. Yo.. I, Cross of Wenzel, D, 95),

.. h2 averaze municipal nar Capita water use rate in the
A S S RO T 4 - COES I VAT 3 - - oy v
Cluw ol “reac Talls in 1264 was 200 s2llons per capita per dav (goed)

{(City ol Bis Timber, Tablz 4 of Exhisic A submitted with Annlication

o, 347o-cL3RI)
i8. The iucv of Elg Timber has utilized a per capita water use

rate of L.500 {gpcdy, plus an addicional one million zallons per dav
for industrial use, in calc ulating its request, (Cicy of Big Timber
acunndum o applicarioa No. S476-r43BI, p. 23, but there is insuffi-
cient evidence %o sunpnrve thiz Jloure.

9. A 23

La}
U]
fa
oo
Im-l
o
=
w4
D
[

capita per dav is a reascnabls average

water use: rate for the Ciry of Big Timber.

0. With a populacion o7 1,790 and un ave rage oz rate of 250
gped, tha Tlgy of Gig Timber's estimated warter use in the vear 1977

ig 477 nilv («“sdings 135 and 1v).

“ac With a populacion of 2000 and an average use rate of 250
pea, Lhe Tley of Uig Timber would need 347 af/y in the wear 2900
(Findings 16 and 10).

22,0 A& voawarvation thae would nrovide surfficienrt water to meer

§ Timber's projecied increased reauirvements ra the

-83-
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o

oy 200 s zhoe dhffgranﬁg heyweoen tho srojecicd requirements in
2060 (342 ativ) and the existing wacter usase (477 af/y) (Findings
29 and 21), amd this difference is 353 af/7.

23. it is established te the satisfaction of the Eﬁafd-that
365 af/v is the amcunc of wacer necessarv for the nurnpose of the
roservaticn to the vear 2000 (Findings L% through 22),

Findings Related to tne Public Tnterest (39-890(3)(d)}

24 . Adoption of a veservation for the City of Big Timber would

have a negligible envirommencal impact (Drafc EIS, Vel. I, op. 173

and 174).

2%, Adoprtion of a veservation for the City of Big Timber would

not reduce the flow of the Yellowstone River significantly (Draft

EIS, Vel. I, n. 1743

26. Adonrion of a reservation for the City of Big Timber would

contribute to the public healtch and safetvy (Citv of Big Timber,

addendum to Appliication Ho. §476-r43BJ, p. 2).

27, Adeotion of 4 reservation for the City of Big Timber would

nrovide sccnomic benefics and contribute te community olanning and

orderlv srowth and develomment (Citv of Big Timber, addendum to

Applicaticn He. 3476-r43BF, n. 2; Tr. Vol. I, following p. §6€,

Testimony of Sterheas, p. 3; Tr. Vel I, following n. 92, Testimony

of Wenzel, p. 2).

3

28, Ir ig established to the satisfaction of the Board that

tne

reservarion of 365 af/y from the Boulder River, a tributary of the

Yellowstone River, for the City of Big Timber for wmunicinal water

sunnly uee i3 in the public interest, and that there will be progress

toward accomplisiment of the purpose of the reservation with reason-

able dilicence in sccovdance with an established plan (Findings 2
chrough -7; Ciry of Big Timber, Apnlication Mo, 3476 r43RT),

B4
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CONCLUSIONS OF 1AW

1. Chapter §, Title 39, R.C.M. 1947, and in particular, Section £5-350, R.C.M,

1947, uthorize the adontion by the Montana Board of Natural Rescumrces and Conserva-
rion of orders reserving water to qualified applicants for reservation of water.

2. If ordered adorred, a reservation must be ordered adopted in accordance
with Chaprer 8, Title 39, R.C.M. 1947, and any rules adepted thereunder.

3. The applicant, City of Big Timber, is a political subdivisicn of the
State of Montana and as such is entitled to apply to reserve waters within the State of
Montana in accordance with 89-830. R.C.M. 1947, and any rules adopted thereunder.

4. All pertinenc statutes and rules of the State of Montana have been ad-
hered to in review of this ressrvacion application. both by the Momtana Department of
Natural Rescurces and (onservation and by the Montana Board of Natural Rescurces and
Conservation.

5. Based upon the above Findings of Fact, and specifically basasd upon any
condliion, limitation, or modification of rche full application appearing in said
Findings, all pertiment criteria delineated in Section 89-390, R.C.M. 1947, and
any rules adopred thereunder providing for the adoption of an order reserving water
have bean met,

6. wNoching found herein has bearing upon the stacus of water rights claimed
by the Applicant other than those herein newly applied for, nor does anything foumd
hercin have bearing on the starus of claimed water rights of any other party except
in velarion ro those richts herein rowly spolied for, to the extent necessary o

reach 1 conclusion herein.
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BEFORE THE BOARD OF
NATURAL RESQURCES AND CONSERVATION
OF THE STATE OF MONTANA
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FINDINGS OF FACT AND CON-
CLUSIONS OF LAW OF APPLI-
CATION NO. 9937-143Q

IH THE MATTER OF APPLICATION FOR
RESERVATION OF WATER NO. %237-v430Q
BY THE CITY OF COLUMBUS

Moo Bl N Pt i

The above-entitled matter came on regularly for hearing starting
on ot about August 3. 1677, in Billings, Montana., before the Montana
Board of Hactwral Resources and Conservation and its dulv appeinted
Hearing Leaminer, James Driscoil. The Applicant appeared by and
through its counsel of record, Lick Heard. The Moncana Department of
Natural Resources and Comservaction appeared by and through its counsel
of record, Richard Gurdon. The Hontana Department of Health and En-
vironmental Sciences appeared by and through its counsel of record,
Mona Jamison. Thé Montana Deparcment of Fish and Game appeared by and
through its counsel of record, Claveon Herron, The fourteen applicant
conseryvation districts appeared bv and chrough their c@uﬁsel of record,
Gary Spaeth. The City of Billings appeared by and through its counsel
of record, Calvin Calten. The Montana Power Company appeared by and
through its counsel of recerd, Robert Woodahl. Witnesses were duly
sworn, and oral and documentary evidence was introduced.

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the City of Columbus, Application No. 9937-v430:



FINDINGS OF TaQT

Backzround Findin

L. The City of Columbus has anplied for a reservation of 2606
acre-feet of water per vear (af/v) with a maximum diversionarv flow
rate of 3.6 cubic feer ner second (cfs) from the Yellowstone River
Lo be used for municipal water supoely purposes for th: vear 2007.

(dpplication No, 2237-ri37).

/4

Findings Related to the Purpose of the Reservation (89-89G(3)(a))

2. The purpose of the reservation is to ensure water avail-
ability and an adszauate srreamflovw for the future needs of the City
of Columbus (City of Columbusz, narrative attachment submitted with
Application YNo. 9937-v43Q, n. 3).

3. 1t is established to the sarisfaction of the Board that a
purnose of the reservation has heen shovn (Finding 2).

Findines Relared to tho lead for the Reservation (89-850(33 (kY)Y

4. A reservation of water is needed because it will secure a
pricrity date for future developments that is earlier than the

priority dates such developments would have if permits were obtained

immediately before construction or use began (Draft EIS, Vol. I, o, 1),

3. A reservation for water is needed. Competition for
Yellowstone River water, esnecially from irrigated agriculture and
industry, =uiscs and is increasing (Citv of Columbus, narrative
attachment submicted wich Application Mo, 9937-v439, b, 1 Tr. Vel 1,
Cross of A, 7. Kevrsich, v, L16),

6. A reservation of warer is needad, Toe validicv of the
City of Columbus®s existing Filed appropriations for its municipal
water suocply has nét been proven (Tr, Vol 1. fellowing p. 38, Testi-

mony of Kersich, »n. %),

E
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7 A woservation of wanoer ig necaed. T ¥pllowstone River

water is the onlv nractical, econcmic source of municipal water

ilablie to the City of Columbus (Cicv of Columbus, narrative

iy

attachment snhmitted with doplication Ho. 4937-r430, n. 3).

8. a reservation of watey is uee sred. It would be an

assurance that the Citv of Uolumbus would have an adequate quantity

. che Yellovsrone River for its municinal

Py
i
fot
ponb

3

of watey available fr¥o

7 Coiumbus, narrative attachment submitted with

o

water supoly (City
application Ho. GC37 i3~ Tk,

§. The Cire ofF Solumbns Lt Socoming a "hedroom community’ to

[P

mes. a4 mumber of necniz are living in Columbus

R
P LLATIE.

h
[%s]

Y

e
¥

the O

The newlv completed interstate highway

B

and working in Biiiings.

makes it onlv a 35 to 40 minute drive from Columbus to Billings

{Tr. vol. 1, Cross of Yarsich, p. L1063},

il
s
]
o)

C

14, Thae Clzv of Colusbus can :xpect 4n increased popula
with asscaisccu Lnereased watar aeecs (Cloy of Columbus, narrativs
atcachment submitted with Application llo. 9937-r430, n. 2; Tr. Yol.
1, rfoilowing p. 30, Testimony of Kersich, p. 9; Tr. Val, 1, Cross
of Kersich, p. 115}=

11. Curvertle, indusutry is a user of the City of Columbus’
municipal uatér sunplv. Eupansion of szuch industry is nronosed.
Crransion would increase sueh industrial water use. An example of
sucn proposed industrial expansion is the Timberweld Plant (Tr.

YoiL. L, (ollowing . 38, Testimony of Kers ich, p. 9 Giéy cf Columbus
aarrativé attachment submicted wizh Application No. 9937-r430, . 3.
17 Mew industrial dovelopment which would use the municipal
sarer sumnlw is poseible (Tr. Vel. 1, Cross of Kersich, pp. 114 and 115).

11 The City of Columbus will need an increased water supply in

(e funure (Cloy of Columbus, narrative sreachment submitced with

-8~



14 Tt is established to the satisfaction of the Board thar
the need {or resurvazion of rater has been shown (Findings & through
13).

Findings Related to Amount of Water Necessarv for the Purpose of the

Reservarion (58-390(3Y(2))

W

15. The 1575 populiation of Uhs City of S@iumbus‘is esti.ated
at 1250 (City of Colunm us, narratvive attachment submitted wich
Application Jo., 4937-r430, p. 2).

16. The amounc o¢ the Citvy of Columbus' reservation request is
based on a design porvularion projection of 4,500 ip approzimately
the vear 207 (Tr. Wal. 1, Following n. 38, Testimony of Kersich,
p. 9; Citv of Culumbus, ﬁarrative‘attaahment submitted with ﬁppli»
cation No. U9i7-v43Q, n. 27,

L7. The averase municipal ner capita water use rate in the

§

Yeilu”qtng basin .m 1570 was 212 gallong ver canita per dav (gped)
{Drafe IS, Vol 11, o, 405) .

16. . The Envirommenctal Protaction Agency's figure for the City
1

SmDUS S ater use vile iy approximacely 200 gned (Tr. Vel 1,

of Columbus has utilized a per capita water use
gped in calceulating itg requast. (Tr. Vol. 1, following
n. 38, Testimony of Kersich, p. 8, Civy of Columbus, narrative

n. 13,

20 The 390 uned figure ig questionable (Tr, Vel, 1, Cross of

acament submirted wieh Application No. 9837 -v4£30,

21, Bascd on the curvent avera e use rate listed im Findings
L7 and 18, 250 gped is a reasonable average use rate for the Cicy
ol Colwnbus For the vear 037 (Findings 17 throagh 209%,

1

i



A0, p. AN

12, Niah a ﬁﬁ@ﬂi&ﬁl@ﬁ af 1,350 and an average use rate of 250

gpcd, th@ @ity of Coxumbus estimated water use in the wear 1975

-

wag 379 afiy g indings 15 chrough Z1).

23, With a population of 4,500 and an average use rate of 250
gped, the City of Columbus would need 1,262 afiy_in the y@arEQS?
(Finding@ 1@ an@ 213,

24. A rese*vmzésn that would provide sufficient water to meet

i

the citv's urajected increased reguirements to the veari@ﬁ* is the

-difference bQQW@en the ﬁr@je@ted recuirements in 2007 (1,262 af/v)

s o

ané the @ﬁ izcing warar :saga (iT8 af/7y (Findings 22 and 23§

25, It iz sstablished to the satisfaction of the Beard that
883 af/y is che amount of water necessary for the purpose of the
reservation to the vear 2007 (Findings 15 through 243,

?iﬁdings Reiateé_t@ the Public Interest (89-890(3)(d4))

26, Mupnicinal warevr use is 2 racognized beneficlal use of

warsy undey Momrana law QCL”” r Columbus, narrative attachment

submitted wich A;plicatlaﬁ Ho. 2937-r430, pp. J and &) .
. 27. Adoocion of a reservation for the City of Columbus would
have a negligible environmental ‘mpact (Draft EIS, ¥ol., %I, pp. 173
and 1747, | |
283, Aéé@ti@n of a reservation for the Cicy of Columbus would
not reduce che flow of the Yellowstone River significamtly (Tr. Vol.
i, fo E;QWLng 28, Testimomy of Kersiocn, D, 10y, |
2%, Adoptiom of a reservation for the Citvy of Columbus is
necessary For the nublic health of pregent &ﬁé future residents
(Tr. ?Qiguiglfgllowiﬁg 5. 38, Testimenv of Kersich, n. i@? City of

Calunbus, ﬁarr@?iv@ att&ghm@n? submitted with i@ﬁii@éti@n He. 2937-

B



30. Adoption of a reservation for the City of Colimbus would provide economic
bemefits aned contribute o commmi
(City of Coludms, narvative attachment susmitted wich Application No. $937-v430, p. 3
Tr. Vol. 1, Cross of Kersich, p. 116). "

ty planning and orderly growch and development

5
&

31. It is established to the sarisfnceion of the Board rhat the reservation of
883 af/y from the Yellowstone River for the Cicy of Colurbus for mmicipal water

supply use is in the public interest, and that there will be progress toward ace

omplistment of the purpose of the veservaricn with resscnable dilipence in accordsnce
with the estabhshw plas (Findinzs 1 and 26 through 30; Cicy of Colwm
Bes, ggB;ﬂI&ﬁQ }.

s Applicarion

8 ' L. Q’L‘i@t@! 8, Ticle 839, Raﬁarsa. 1947, and in perticular

1947, aucnorize the adoprion by the Montana Board of Nugural Resources snd Conserva-
tien of orders veserving water o gualified anplicents for reservation of water,

2, If ordered adopred, a reservarion must be erdered adopted in accordance

with Chapter S. Title 8%, R.C.M. 1947, and my rules adopred theres

3. The Applicanc, m.tf of Columbus, is a politiecal subddvision of the
State of "oatana and as such is encitled to apply to reserve waters within the State of

Mentana in sccordamce wich 89-390, R.C.M, 1947, and any vules adopred therewmder.

4. ALl pertinent statutes and rules of the State of Montsna have been ad-
hered to in veview of this t’%ervamm :agmh,ca tion, both by the Montans Departmemt of
Hamural Resowrees and Conservation and by th@ Mentana Board of Natureal R@gmces andd
Conservation, |

5. Based upen the above Findings of Fact, and specifically based

@@a‘?ﬁiti@m iim-i,mtirm ov modificarion of the full applicacion a

Fimdings, ali pertinent criteria delineaced in Sectim 89-890, R.C.M. 1947, =
ey rules “’Eﬁ@@t@é thereunder providing ‘fﬁr the adoptien of an ¢

r@gm&?@g water

- boon met.

G-

, Sectdon B9-8%0, R.C.M.



f;s sothine found herein has bDeavring upon rhe status of water vights clal
by £he Avplicant othor chan those herzin newly applied for, nor does anything found
herein have tearing on the status of claimed warer vights of any other party except
in relation te those rizhts hersin newly applied for, to the excant necessary o

reach a conclusion hersin.



BEFUZE THE BOGARD OF
MATURAL RESCURCES AND COHSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATICN FOR
RESERVATION OF WATER NO. $939-r43QJ
BY THE CITY OF LAUREL

FINDINGE OF FACT AND COH-
CLUSIONS OF LAW OF APPLI-
CATION NO. 993%9-r433J
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 The above-entitled matter came on regularly for hearing starting
on or about August 8, 1977, in Billings, Montana, before the Montana
Board of Natural Resources and Conservaticn and its duly app@inted
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its coumsel of record, Larry Herman. The Montana Department
of Natural Rescurces and Conservation appeared by and through its
counsel or recovd, Richard Gordon. The Montana Department of Health
and Environmentsl Sciences appeared by and through its counsel of record,
Monz Jamison. The Montana Department of Fish and Came appearad by and
through its counsel of fecerdg Clavton Herron. The fourteen applicant
conservation districts appeared by and through their counsel of record,
Gary Spaeth. The City of Billings appeared by and through its counsel
of vacord, Calvin Calton. The YMontaona Pover Company appearad by and
through its counsel of record, Rebert Woodahl., Wirnesses were duly
sworn, and oral and documentarv evidence was introduced.

The Board, having vread and fully considered the complete record,

nakes the following Findings of Fact and Conclusions of Law rielating

to the Cicy of Laurel, Application No. 993%-r43QJ:

“B3e
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FLDINGS OF FACT

1. The City of Lawel tas applied for a reservation of 16,830 acre-feet of

2 diversicnary flow rate of 25.25mbic feet per

water per yemr (af/y) with a

rul {cfs) n the Yellowstome River to be used for mﬁcip&i water smupply pux-

poses for the vear 2007 Application No. 9939-v4 ).

Findings Related to the Purpose of rhe Reserverion (89-890(3) (a3

7. The purpose of the reservatitn is to ensure water availsbilicy w=d an
adequate stremflow for the funurs neods of the Cicy of Laurel and adjacent areas
(City of Laurel, narrative accaciznent submicted with Apgzlicatim 9935-r43J, pp. 2
amd 3, Tr. Vol. 1, Cross of 4.7, Rersich, p. 3.

1. It 45 cstablished o che sarisfaction of the Board that a purpose of the

aricn hos been snown (Fincing 5.

& A reservarich of water lg needed because ir will secuve a prioricy date
for future developments that 1s earlier than the priocrity dates such develorments
wld have if permiis were obrained immediately before comstruction or use began |
(Deaft EIS, Vol. L. p. L),

5 Pecause of the incroased derands for water from agriculture and industry,
a reservation of weror is needed to insure nrowth of the Ciry of Laurel (City of
Laurel, Tr. Vol. 1. Cross of Kersich, p. 73).

& A reservation of water is needed. The the validity of the City of
Livingston's ewisting filed appropriations has not been proven (Ir. Vol, 1, Cross
of Kersich, p. 34).

7. A reservation of water i needed. Ta Yellowstone River water is the
anly practical souzce of mmicipal water available to the City of Lawrel (Tr. Veol.

1, Cross of Wersich, p. 75).

8. A veseyvation of water is needed A veservation id be an ssoum-

amee that e Cigy of Lowel would have an adequate quancicy of water available

= G



from the Yellowstone River for its mmicipal water supply (City of Laurel, narrative
attachment submitted with ép@iicatim No. S939-1r4300, p. 33,

9. The City of Lawmel will need an increased water supply in the future.

10, The City of Laurel’s pepulation is growing rapidly (Clcy of Taurel,
ngrrative attactment submitted with Application No. $939-r430J, ». 2: Tr. Vol. 1,
Redirect of Kersich, p. 128}.

11. The City of Laurel is experiencing growth as evidenced by additional

subdivisions. trailer courcs and increassed industrial activity (Tx. Vol. I, Testimony

of Kersich; narrative attackment submitted with Application No. 9939-r43QT, p. 2).

12, HKew indastrinl development is expected in the City of Laurel in the near
furure, and such development is likely to need water supplied by the Cloy of Lawrel
(Ciey of Laurel, narvative attachment submitted with Application No. 9939-v43QJ, p. 3).

13, The Cicy of Laurel will need an incressed water supply in the future
(clcy of Laurel, narrative attachment submitted with Application No. 993%-r43QJ, p. 3.

14. It is estoblished to the satisfaction of the Bosrd that the nsed for a
reservation of water has been shown (Findings 4 through 8).

Findings Helated to Arount of Water Necessary for the Purpose of the Reservation
{89-890(1) (<)

13. The population in the City of Laurel in 1970 was 4,454 (Draft EIS, Vol. I,
p. 1743,

16, The City of laruel's reservaticn request is based on a projected population
of 35,000 persond in the year 2007 (Citv of Laurel, narrative arrachment submircted
with application Ho. 9939-r430J, p. 2; Tr. ¥ol. I, following p. 38, Testimony éf
Kersich, p. 7).

17. The 35,000 projecred population is based cn a sewer system service population

rather than a water supply sysiem service pepulation and mey not be the same as the

maber of persons scorved by a water system (Tr. Vol. I, Cross of R’ﬁfsich? p. 125;



Tr. vol. I, Wedirect of Kersich, o, 127: Deparomont of Tatural Resources Finding
of Facr 24).
13. ' The Deparamenc of Matural Resources has estimated the population of the

thy of Laurel in the vear ?@G@ to be 23.000 peonle.

19. The Depermment of Natural Rescurces' population estimace f@f the vesr
2006 for che City of Laurel is comservative and not supported by evidence.

20. The average mumicipal per capita water use rate in Yellowstrne Ba&in in
ié?@ was 212 gpod (Drait IS, Vol. II. p. 405).

21l. The averace mmicipal pér capita water use race in Yellowstone Coumty in

1970 was 198 gped (Drare EIS. Vol. I1. p. 403),

2. The City of Laurel has utilized a ver capita water use rate of about 500
gelloms per capica per dov foned) in raleulating its reguest (Tr. Vel. 1. Cross
of Kersich, p. 126).

23, Based on the Average uze varss llsted in Findings 20 and 21, 250 gped is a
reascnable sverage use vate for the Cicy of Lourel for the vear 7337,

24, Trom the data srosented at chese procoadings, a reasonable population
of the Cley of laurel for o vony [007 70 "0 000 peonle.
| 25. With a population of 30,000 and an average use rate of 250 gallens per
capita per day, the Cicy of Laures would need 8,400 acre-feet per vear of warer.

26, Wit a npooulatics gir;sr;; and an average use rate of 250 gped, the City
f fﬂﬁrelgs estlmated water use in the vear 1970 was 1,269 affy (Findings 15 and 23).

27. A reservation that would provide sufficient water to meet the City's
projected increased roquirements to the vear 2057 is the difference hetwesn the
projectad roquirvements in 2007 (5,400 ai/v) md the evisting wacer usage (1,249 af/y).

£8. It ig established to the satisfaccion of the Board that7, 151 affy is ths

awrt of vater nécessary for the pmpose of the veservation to the year 007,




Findings Belarted to the Pubiic Interest (39-390(3) {d)

29, imdcipal water use 1s a recognized beneficial use of water under Montana
1w (Clty of Laurel, narvative attachment submitted with Applicatiem No. 9939
h303, p. 30,

30, Adootion of a reservation of water for the Citv of Lawel mﬁxlﬁ have g
neglizgible envircmmental impact (Drafe EIS, Vol. I, pp. 173 and 174).

31. Adoption of a veservation fo warer for the City of lLaurel would not reduce
the flow of the Yellowstone River significancly (Drafc EIS, Vol. 1, p. 173).

32. Adoption of a reservarion of warer for the Cicvy of Laurel would provide
public health benefits (Citvy of Laursl, narracive actacireent submitted with Applica-
tiem Ho. 9939-v430J, n. 3.

33, Adoption of 2 reservation of water for the Clcy of Lauwrel would provide
econcnic benefits and contribute to coommicy planning and orderly grawth and
development (Tr. Vol. 1, Cross of Kersich, p. 124: Tr. ¥ol. 1, following p. 38,
Testimony of Rersich, p. »: Olo of Laurel, narrvative attackment submitted with
Applicarion No. 9939-ralQJ, o. 3).

34, It is establishea to the satisfaction of the Board that the reservation
of 7,151 af/v from the Yellowstone Rdver for tne Cloy of Layrel for mmicipal water

supply use is in the puslic interest. anu chat there will be progress toward sc-

compiishment of the purpose of the veservation with reasonable diligence in accordance

with an established plan (Findings 1 and 29 through33; Cicy of Laurel, Application
Bo. 9939-042073. '

CRICLUSTONS OF 18W

1. Chapeer 8, Tivle 89, R.C.M. 1947, and in particular, Section 89-890, R.C.M.

1947, authorize the cuoption by the Momtans Uoard of Navwral Resourees and G

tion of orders reserving water to qualified applicants for res tion of water.
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v 1f ordered adepted. a reservation must be orderad adopted in accordance
wich Cumeer 8. Title 89, R.CM 1947, and mmy rules =dopred thereunder.
3. The Applicant, City of Laurel, s a political suldivision of the

Stare of Montana and as such is entitled o apolv to rveserve waters within the State of

Montana in accordsnce with 89-890, R.C.M. 1947, and anv rules adopted therewider
4. a1l pertinent statutes and rules of the State of Meatana have been ad-

hered to in review of this reservation applicatien, borh by the Mmtana Department of

Natural Resources and Conservation and by the Montana Bosrd of Watural Rescurces and
Conservation.
5. Based upon the above Findings of Facr. and specifically based uwpon any

said

condition, limiration, or modificarion of the full application appes
Fimilaps, all pertinenc criteria delinearad in Section 39-330. R.C.M, 1847, and

any rules adopted thersuncer providing for the adonrion of an crder reser

have been met.
6. sorhing found hevein has bearing upon the status of water rights cl

by the aApplic

mt other than those herein newly applied for, nor does anything
heyein have bearing on the status of claimed waver rights of any other party zxcept
in relarion to chose viphrs herein newly applied for, to the extent necessary to

reach a conclusion hevsin.
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BEFORE THE BOARD OF
NATURAL RESCURCES AND CONSERVATION
OF THE STATE DOF MOWTANA
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IN THE MATTER CF APPLICATION TOR 3 FINDINGS OF FACT AND CON-
RESERVATION OF WATER HNO. 9646-ré&3Q ) CLUSICHS OF LAW OF APPLI-
BY THE CITY OF BILLINGS : % CATION NO. 9846-v430

The above-entitled matter came on regularly for hearing starting
on or about August 8, 1977, in Billings, Montans, hefore the Montana
Board of Natural Resources and Conservation and its duly azppointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its counsel of record, Calvin Calton. The Montana Department
of Natural Resourcz2s and Conservation appearzd by and threugh its
counsel of record, Richard Gordon. The Montana Department of Health
and Envirenmental Scisnces appeared by and through its counsel of re-
cord. Mona Jamison. The Montana Department of Fish and CGame appeared
by and through its counsel of recérd, Clayton Herron. The fourteen
applicant conservation districts appeavred by and through their counsal
of record, Gary Spaeth., The U.S. Department of the Interior appeared
by and through its counsel of record, Robert Woodahl. The Montana
Wildlife Federation appeared by and through its counsel of record,
William Mzdden. The Envifonmental Informacion Center appeared by and
chrough its counsel of record, William Leaphart, Jr. Witnesses were
duly sworn, and oral and documentary evidence was introduced.

The Board, having read and fully considered the complete record,
makes the lollowing Findings of Fact and Coneclusions of Law relating to

the Citv »f Zillings, Arplication No. 96485-r430:
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FINDINGS OF FACT

1. The City of Billings spplied for a reservecion of 317,456 acve-feer of

water per year {af/y) with a meximan diversionery flow rvate of 1,150 cubic fest
p@f secend (cfs) from the Yellowstone River to be used for mmicipal water supply
mrpoges for the year 2070(Applicstion No. 9666-rA3)), end bemeficial uses listed
in R.C.M. B9-867(2).

indines Related to the Purpose of the Reservation (89-8%0(3(=)).

Application No. 9646-r4l)).
3, It is escablished o the satisfaction of the Board that a muopose of the

reservation has been showm (Finding 2). .

Findings Relared to the Need for the Reservation (BS-890(3)(bj).

4, A reservation of water is meeded because it will secure a priority date

for furure developments that is earlier than the pricrity dates such developments

would have if permics were obtained immediately before comsizuction or use hegen
(Draft EIS, Vol. 1. p. 1.

5. A reservaricn of water is needed. The emmpetition for Yellowstone
River wacer c<ists between mmicipalities and the other potential users (Tr. Vol. 1,

following p. 134, Testimony of Cerald D. Underwood, p. 6).

&. A reservation of warer is nesded, The validivy of the Clty of

Billings' filed approvriations for its mmicipal water supply has

(Tr. 2 Underwcod, p. 8).

7. A vesexvation of water is nseded. The Yellowstone River warer is the anly
{Cley
g with fopilcation

ALl

de souree of mmicipal water availsble to the Cloy of Bllines

practical, econmom

of Billings, Applicaticn b, 9

=rh30); narracive atis

Mo, 9646-r630; Tr. 2 Undemvweod, pp. 18-21).
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S. . reservation of water is needed. i would be an assurance that
the Cif;f;f of Billings would have m adeguate quanticy of water zvailable for its
mmicipal water supply (City of Billings, Applicariom 9646-v430; narrative attachment
subrmitted with Application No, 9646-r43G; Tr. 2, Underwood, pp. 18-21).

9. Increased industrial development with asscociated incressed warer needs can

be -é@ettedg based on- inquiries from potential industries (Tr. 2
and 65).

od, . 64

10. The City of Billings can expect an increased population with associated
increased warer needs (Tr. 2 Underwood, p. 29).
11, The City of Sillirws will need an incressed water supply in the furure (Tr.
sod, p. 19).
12. 7Tt is established to the satisfaction of the Doard that the nsed for =

reservation of water nas been snown (Findings 4 thwough 8).

Firdings Related to the Amount of Water Necessary for the Purpose of the Reservarion
(89-390(3) ().

13. The 1970 povulation of che City of Billings was 51,581 (City of Billings,
data submicted with Exhibit 4 of application No. 9646-430, p. 1).

14. The 1570 pooulation of the Billings water service ares was 72,000 (Cicy
of Billings, data submitred swith Oxhibit 4 of Application No. 9646-r43Q, p. 1.

15, The 1973 pepulation of the City of RBillings was approdmately 70,000 (Cicy
of Billings, Exhibit 5 of Application No. 9646-rk3().

16, The 1975 population of the Billings water service ares was approsd

mately
81,000 (Cicy of Billings, frhibit 5 of Applicatien No. S646-rh D) .
17. The projected populatirn of the City of Billings in the vesy 2000 1s 131,000
(Ciry of Dillings, data submitted with Exhibic 4 of Application No. 9646-r430, p. 1).
i3. 'The projected populucion of t?r:r;ag Billings water service aves for the vear
2000 is 164,700 (City of Billings, data submitted wich Fxdbubit & of bApplication Ho.
9646-rd30, p. L Tr. 2 Underwood, p. 28).
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15, A reascnable population figure for the Billings water sarvice grea is
164,700 ‘n the vear 2000 (Findings G-11 and 13-13).

2. The amomt of the City of Billings reservation request is basee:i o & de-
it 4 of fpplica-

ricn Mo, 9646-v620, pp. 1 through 3).

71. The projected population of the City of Billings in the year 2070 is
600,000 (city of Billings, data submitted with Exhibit 4 of Applicatiom No. 9646~
4%, p. 1)

22. The projected population or the Billings water sexvice srea for the year
2070 is £00.000 (Cley of Rillings, data submicted with Exhibit 4 of Application No.
96ht-r43], p. L; Tr. 2 Underwood, pp. 25-48, 58-59, €62-64, 71-75).

23. The City of Billings based its applicationm pertially on a thirty

percent
(307) vontineoncy reservation for industrial develcomeat potential (Tr. Vel. 2, p. 48;
Cross of Underwood).

24. The thircy percent {(307) cortingency for industrial development potential

is speculative and is supporced by insufficient evidence (Tr. Vol. 2; Cross of Undex

wood) .

25. A reasonable porulation fipure fov the Billings water sexvice area for

the vear 2000 is 164,700 (Deparmment of Natural Resources Finding 19 Ciey of

Rillings Finding 13}.
26. The population rrojection of the City of Billings is speculative and is
1),

27. Using the ponulation data for the year 2000, it is able to be projected for

rot supported by sufficient evidence (Tr. Vol. 2, pp. 36-37; Cross of Unde

the vear 2010 for 8illinvs water service area. (Application No. 96466-r43Q).

28. Any projection beyond 2010 is specularive and

d by sufficient
evidence (Bxhibit ? of Application o, 9646-x43Q, p. 3.
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9. The population Tor the year 2010 is projected to be 206 000 people for
waler service a?ea,

30, 'The avevage daily per capita water consumption rate for the City of
Billings in 1975 was Z10 gallons per capita per day {(gped) (Tr. Vol. 2, Cross of
Underweod, p. 57).

31. The average mumicipal per canice water consurmption rate in Yellowstone
Comncy in 1970 was 198 gped (Draft EIS, Vol. IT, p. 405).

32. The average mmicinal per capira water use rate in the Yellowstene Basin
in 1970 was 217 gped (Draft EIS, Vol. II. p. 40%).

33. The Clry of Billirgs has calculared a water use rateof 250 gped for the
year 2006 (Cicy of Billings, Exhibit 6 of Application io. S546-T43Q) .

34. Based on the zveraze use rares listed in Findings 30 through 33, 250 gped

is a2 reasonable average use rate for the 0ity of Billings for the vear 2010 (Finding

30 througn 33).
35. With a population of 72,000 and an average use rate of 204 gped, the

City of Billings' estimated water use in the year 1S70 was 16,450 acre-feat

36, dith a water service population of 206,000 in 2010 znd an average use
rate of 250 gallons per capita per day, the City of Billings will need 57,679 acre-
feet per year of Qatere —

37. A reservation that would provide sufficient water to meet the city's
projected increased requirements to the vear 2010 is the difference between the pro-
jected requirement (57,679 af/vy and the existing water usage (16,450 afly) .

38. It is established to the sarisfaction of rhe Roard that 41,229 af/v is the

amamt of water necessary for the purpose of the reservatien to the year 2010,

- Findings Related to the Public Intevest (89-89003y (d)) .
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39, Mmicipal water use is a recognized beneficial use of water under Montana
Lre (City of Billings. narrative attachment. submitred with Application No. 9646
a3, p. 7).

43. Adootion of the raservation would not significantly veduce the flow of
the Yellowstone River

41, Adoprion of the reservacion would contribure to comm

ity plamming and
rovide ecomomic bemefits to rthe commmity {(Clty of Billings, narrative attachment
submitted with Applicacion No. 96466-v430, v. 2).
42, adoprion of a reservation for the City of Billines would contxibute to the

pabliz health @ity of 2illinzs. narrative arcachment submitted with Application No.
P646-rh30, p. 2).

w3, It is established to rhe satistscrion of the Board that the reservation
of 41,220 afly from the Yellowstone River rfor the Clty of Billings for mmicipal
water supplv use is in ti: public imtovest, snd that there will be accomplishment

‘eanne in accordances with an established plan

P
o
P

. .
of the voTose with rensor ole

A

(riﬁ.&iﬁ. Lyl

ARSI ST R s T Y
OTLUNTONS oF 1

PR

L. CoapTer o, blee A9, AC0M. 1547 and in particular, Secticn #9-8%0, R.C.M.
1947, suchorize the acopeion bv the Montana Boara of Naoural R&smcés znd Conserva-
tion of orders reserving water o gqualifisd zpplicants for reservation of water,

2. If ordoeved ndopred. o reservation must be ordersd adopted in accordance

7,

with Chaprer 4. Title 39, R.C.IL 1947 and any rules adopred

-5 &

3. The fonlicann, Oloy of @:Z,E,wa.fss. is a political subdivision of the

i

State of Montana anl as such (s encitled oo apply to veserve waters within the State of
Montana in accordance with 89-390, LCM. 1847, and any rules adopted thereunder.

&

4, ALl pertinent scatutes and vules of the State of Montana have been ad-

hered to in wevies of chis reservarion avplicscion, both by the Mmtana Deparimenc of
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darural Hesources and Conservation and by the Montana Board of Natural Resources and
Congerrmiion.

5. Based upem the above Findings of Fact, and specifieslly based upon any
condicion, limlcation, or modificarion of the full zpplicavion appearing in said
Findings, all pervinenc criceria delineated in Secticn 89-830, R.C.M. 1947, and
any Tules adopted thereunder providing for the adoption of an crder reserving water
have been met.

A, HNothing found herein has bearing upon the status of water rights claimed

by the Applicant other rhan chose hersin newly applied for, nor does anything £

herein have bearing on the srtarus of claimed water vights of any other party except
in relation to those rights herzin newly applied for, to the exbtent riecessaxy to

reach a concliusion herein.

- 105~
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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I¥ THE MATTER OF APPLICATICN FOR ), FINDINGS OF FACT AND COH-
RESERVATION OF WATER MO, 9954-vi2K ) CLUSIONS OF LAW OF APPLI-
BY THE CITY OF MILES CITY } CATION NO. 9954-r” 2K

)

The above-entitled matter came on rvegularly for hearing starting
en or about August 10, 15977, in Billings, Montanz, before the Montans
Beard of Matural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared without aid
of counsel. The Montana Devartment of BHatural Resources and Congervation
appeared by and through its counsel of record, Richard Gorden. The
Montana Devartment of Health and Envirommental Sciences anpeared by
and through its counsel of record, Mona Jamison. The Montana Deparcment
of Fish and Game appeared by and through its counsel of record, Clavton
Herron and F. Woodsids Wright. The fourteen applicant conservation
distriets appeared by and through their counsel of record, Gary Spaeth.
The Cicy of Billings appeared by and through its counsel of record,
Calvin Calton. The Montana Power Companv appeared by and through its
counsel of record, Robert Woodahl. The Intake Watew Company aopeared
by and through its counsel of record, Henryv Loble. Witnesses were
duly sworn, and oral and documentazryv evidence was introduced.

The Beard, having read and fully considered the complete record,
mekes the following Findings of Fact and Conclusions of Law relating

to the City of Miles Cicy, Application 9954-v42K.
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FINDINGS OF FACT

1. The City of Miles City has applied for a reservation of 21,720 acre-feet

of water per year (af/y) with a mascimum

diversionary flow rate of 30 cdbic feet
per second (cfs) from the Yellowstome River, to be used for mmicipal water supply
oses for the vear 2300, (Applicatiom No. 9954-r47X).

2. The
is based on a projected maxi

ammazal amownt of the Cicy of Miles City's water reservation request

mm daily water diversion rather than an average daily

water diversion (Ir. Vol. 3, Direct of Eill Enright, p. 9).

indings Related to the Purpose of the Reservation (89-83%0(3) (a})

3. The pupose of the reservation is to ensure water availabilicy for domestic

use, lawn watering, and fire protection needs of the City of Miles City (City of
Miles City, letter submitted with Application No. 2954-r42K, p. 1),
4. -1t is established to the satisfaction of the Foard that a purpose of the

regervation has been shown (Finding 3).
Findines Related to rthe Need for the Reservation {89-890(3) (b)Y

3. & reservation of water is needed because it will secure a priority date
for futurz developments that is earlier than the pri@rity dates such developments
would have if permits were obtained immediately before comstruction or use began
@éaft EIS, Vol. I, p. 1).

6. A reservation of water is needed. there 1is competition for water
in the Yellcwstone Basin which may affect the ability of the spplicent to chtain a
water right by permit in the future (Draft EIS, Vol. I, p. 1).

7. A reservation of water is needed. The Yellowstone River water is the
anly smmee of mmicipal water available o the City of Mileé City {Ir. Vol. 3,
Cross of Enright, pp. 13 and 14),

8. A reservation of water is neaded. ihe City of Miles City has long-

ramge plans for constructicon of addiricnal storage reservoirs and expansion of the

. i



warer plan as the need for such construction and expansion arises (Tr., Vol. 3,
Cross of Enright, p. 18). |

9. The City of Miles City is evperiancing graeth as evidenced by comstructiom
of two major subdivisions and coal and energy developments (Tr. Vol. 3, Qmsé of
Enrignt. p. 10). _

10. The Clty of Miles City cam expect an increased population with associated
increased water needs (Cicy of Miles City, letter submitted with Applicacien Wo.
9954-v&Z¥, p. L; Tr. Vol. 3, Direct of Enright, pp. 8 & 9). |

11, The City of Nﬂés Cicy provides water Co residencs ocutside the city
limits including the recontly formed Custer County Water =nd Sewsr District which
will coffer Miles Citv water service to 2,000 perscns presently residing within one
mile of the cicy limits of Miles City. )

12. The Citv of Miles City needs an increased water supply for the future
{City of Miles City, letter submitted with Application No. 9954-rdZX, p. 2).

13. A reservation of water is needed because it would provide water to satisfy
demznds of present arnd futwre vesidents and development (City of Miles City, letter
submitted with Applicazion Mo, 9954-r42K, p. 1; Tr. Vol. 3, Direct of Earight, v. 9).

4. It is established to the satisfaction of the Bosrd that the need for a
reservation of water has been shown. '

- Findings Related to the Amount of Water Necessaryv for the Purpose of the Reservariom

{89-890(3) (c})

15. The 1976 population of the City of Miles City was 9,700 (Tr. Vol. 3,
Direct of Enright, p. 4).

16. The City of Miles City's reservarion vequest, to apér@xiﬁﬁtely the year
2000, is based on the amimm daily use of a population of 31,000 (Te. Vol, 3,
Direct of Enright, pp. 9, 12, and 13 City of Miles City, letter submitted with
Application Mo, 99546 rd4lK, p. i}i
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17. Both urbon ond rurnl popularions in Custer Tounty decreased in the (iecadé
fram 1960 wo 1970, Tho countvywide population also decreased between 1970 and 1574
{Drafr EIS, Vol. I, p. 10L).

18. A population projection of 31,000 for the City of Miles City te the vear
2000 is excessive.

19. The Department of Natural Resources has estimated a desipn population for

the City of Miles City for the year 2000 to be 20,000 pecple (Tr. Yol. 3, p. 3).

20. The Departwenc of Natural Resources' population projection for the City
of Miles City for the vear 2000 is based on a study by an engineering fimm which

was plaoning a sewage treatment nlant |

21, In planning the sewage treatment plant, the engmem?mg firm consulted
with the City-County Plaming Crpanization, the City Comcil and the Yellowstone-
Téngue Areawide Flamning Orgenization (Department of Natiral Rescurces Finding of
Fact 13).

22. A reaécmable vopulation estimate for the City of Miles Clty in the year
2000 1s 20,000 people. |

23. The average mumicipal per capita water use rate in the Yellowstone Basin
in 1970 was 212 gped (Drafr EIS, Vol. 11, p. 405).

24, The average mmicipal per capita water use rate in Custer County in 1970
was 215 gpcd- {Draft EI5, Vol. II, p. 405).

25. The average per capita water use vate for the Cicy of Mil@sr City is 230
good (Tr. Vol., 3, Cross of Enrighe, p. 14).

26. Fov the vear 2000, an average per capita water use rate of spproximately

230 gped is projected for the Cicy of Miles City (Tr. Vol. 3, Cross of Ewight, p. 15).
. %

27. The 630 gallens per capita per day utilized by the City of Miles City in

105~
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computing 1ts reservacion is excessive and not supported by evidence.

78. Based on the current averase and projected water use vates listed in
Findings 23 thﬁ%ugh 26, 250 sped is a reasonable averég@ use vate for the City of
Miles City for the year 2000,

25. With a population of 9,700 and an average use rate of 250 gped, the City

of Miles City's estimated water use in the year 1976 was 2,721 af/y.

10, With a population of sbout 20,000 and an avérage use rate of 250 gped,
the City of Miles City would need 5,610 affy in the year 2000.
31. A reservation thac would provide sufficient water to meet the city's
projected incveased requirements to the year 2000 is the difference between the pro-
irements in 2000 (5,610 af/y) and the existing water usage (2,721 &f!y);

32. Tt iz established to the sarisfaction of the Boerd that 2,839 af/y is the

smenmt of water necessary for the purpose of the reservation to the year 2000.

Findinzs Related to the Plblic Interest (39-890(3)(d))

33. Adoption of a resevvation for the City of Miles City would have a negligible
anvirormental impact (Drafc EIS, Vel. I, p. 174).
34, At this cime, aboutr 87 percent of the flow diverted for the City of Miles

Cicy is returmed to the Yellowstone River (Tr. Vol. 3, Cross of Enright, p. 14).

35. Adoption of a reservation for che City of Miles City would not reduce
the flow of the Yelliwstone River significantly (Draft EBIS, Vol. I, pp. 173 and 174;
Finding 34} .

36. Adopricn of a reservation for the City of Miles City would contribute
to the City's facilicy plamin
cien Mo, 9954-702K, p. 1).

g {City of Miles Cirv, letter submitted with Applica-
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7. Lt is established to the satizfacticn of the Board that the reservationm
of 2,82§‘§ affy from Yellowstone River fov the Clty of Miles Cicy for mmicipal water
supply use is in the public interest, and that there will be progress toward ac-
complisiment of the pwpose of the reservarion wiﬂﬁ reasmable diligence in accord-
ance with an established plan (Finding 1. 3, and 33 through 35; City of Miles City,
Aoplication No. 9954-v42K) .

| ‘ CONCLUSICNS OF 1AW

q

1. Chapter 8, Title 83, R.C.M. 1947, and in particulsr, Section 89-890. R.C.M.

1947, authorize the adopiion by the Montana Foard of Natiral Resocurces and Conserva-
ticn of orders reserving water to qualified applicants for reservatrion of water,

2. If ordered adopted, a reservation must be ordered adopted in accordance

= %

with Chaprer 8, Title 39, R.C.M. 1847, and any rules adepted theveunde
3. The Applicant, City of Miles City, is a political subdivision of the

State of Montana and as such is entitled to apply to reserve waters within the State of

Yontana In accordance with 89-350, R.C.M. 1947, and any rules adopted theramder.

4. all pertinent statures and rules ofr the State of Montana have been ad-
hered to in review of this reservation applicarion, both by the Montens Department of
Hatural Resources and Conservation mad by the Montana Board of Natural Resources and
Comservarion.

3. Based upcn the above Findings of Fact, and specifically based wpon any
condition, limitation, or modification of the full application appearing in said
Findinus, ail pertinent criteris delineared in Section 89-390, R.C.M, 1547, and
any rules adopted thercunder providing for the adoption of am order reserving water
have besn mec, |

6. dorhing found herein has bearing upon the status of water rights claimed
by the Applicanc other than those hercin nedly applisd for, nor dees anything found
terzin have beaving on the status of claimed water rights of any other PACTY Ncept
in relation o these vighrs hevein nuwly spplied for, te the extent necessary Lo

rearh o esrciusion hevein.

R ]
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BEFORE THE BOARD OF
HATURAL RESOURCES AND COUSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-

RESERVATICN OF WATER NO. 9938-r42M ) CLUSIONS OF LAW OF APPLI-
BY THE CITY OF GLENDIVE % CATION NG. 9938-042M

The sbove-entitled matter came on regularly for hearing starting
on or about August 1O, 19??; in Billings, Montana, before the Montana
Board of Natural Rescurces and Conssrvation and its duly appointed
Hearing Examiner. Jamesz Driscoll.  The arplicsnt avpeared withouy aild
of counsel. The Montana Department of Hatural Resources and Conservation
appeared by and through its counsel of record, Richard Gordon., The
Montana Department of Zealth ard Invironmental Sciences appeared by
and zhr@ugh its counsel of vecord, Moma Jamison. The Momtana Depavrt-
ment of Fish and Game zppeared by and through its counsel of record,
Clayten Herrom and F. Woodside Wrijn:. The fourtesn applicant con-
sexrvation districts appeared by and chrough their counsel of record,
Gary Spaeth. The Montana Power Company appeared by and through its
counsel of vecord, Dobert Woodahl., Witnesses were duly sworn, and oral
and documentarv evidence was introducdd.

The Board, having read and fully considered the complete record,

g

makes th2 fnllowing Findings of Fact and Conclusions of Law relating

to the City of CGlendive, Application 2938-x42M:
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FINDINGS O FACT

1. The City of Glendive has applied for a reservation of 12,756.9 acre-feet
of water per year (aify), with a miwimm diversionarv flow rate of 17.62 cubic feet
per second (cfs) from the Yellowstone River to be used for mumicipal water supply
p@xgeses for the year 2007 (Application No. 9938-r42M).

Findings Related to the Purpose of the Reservation (89-8390(3)(2))

2. The purpose of the reservation is to ensure water availability and =n
adequate streamflow for the future needs of the City of Glendive (City of Glendive,
narrative attactment submitted with Applicarion Ne. 9938-r424, p. 3).

3. It is established to the satisfacrion of the Board thet a purpose of the
regservation has been showm (Finding 2).

Findings Related to the Need for the Reservatiom (89-850(1) (b))

4. A reservation of water is needed because it will secure a prioricy date
for future developments that s earlier than the priority dates such developments
would have if permits were obtainzd immediately before the construction or use began
(Drafc EIS, Vol. 1, p. 1}.

3. A reservation of water is needed because cametition for Yellowstone River
water, especially from irrigzated agriculture and coal-related industry, exists
(City of Glendive, narrative attachment submitted with Application No. 9938-r&2M,

p. 3).

6. A& reservarion of water is needed. The validity of the)Ci:ﬂ of
Glendive's existing filed appropriations for irs mmicipal w@t@r'suy§1y has not been
praven (Tr. Vol. 1, fellowing p. 38, Testimony of A. T. Kersich, p. 5; City of
Glendive, narrvative attactment submitted with Application No. 9938-v62M, p. 1;

Tr. Vel. 3, Cross of Kersich, p. 25).
7. A reservation of water is needed.  The Yellowsteme River water is the

only practical, economic source of municipal water svailable to the City of Clendive

-«
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(City of Glendive, narrative attachment submitted with Application No. 9938-rd4ZM,
p. 3: Tr. Vel. 3, Cross of Kersich, p. 27; Tr. Vol. 1, f@ll@wixig p. 38, Testimmy
of Rersich, p. 6). o

S. A reseyvation of water is needed. It would be en assurance that the
City of Glendive would have sn adequate quantity of water availsble from the
Yellavwstone River for its mumicipal water supply (City of Glendive, narrative

attachment submitted wich Adoplication Mo, 9938-r42, p. 3; Tr. Vol. 1, following

p. 38, Testimony of Kersich, p. ©).

$. In the future, coal production activity will increase the City of Glendive's

water needs (Tr. Vol. 1, following p. 38, Testcimomy of Kevsich).

10, Other business activity, inclﬁding the construction of a slaughtering
plant, will cause an increase demand f@r}mﬁer by the Cicy of Glendive (Tr. Vol. 3,
Testirony of Kerzish, rp. 20-213.

11, The Citj; of Glendive can expect an increased population with associated
incressed wacer needs (City of Glendive, narrative attachment submdtted with Applica-
ticn .‘i\Zo, 9938-r4 M, p. 2 Tr. Vol. 3, Cross of Kersich, p. 30; Tr. Vol. 1, folladng
p. 38, Testimony of Kersich, p. 6).

12. The City of Glendive will need an increased water supply in the futwe
{City of Glendive, narrative attachment submitted with Application Ho. 9938-r42,

p- 3).

12. It is established to rhe satisfaction of the Board that the need for a

roeservation of water has been shown (Findings 4 chrough 8).

Findines Felared ro Amount of Water Necessary for the Pur

{85-890(3) ()}

pose of the Reservation

14, The population of the City of Glendive in the vear 1970 was 6,305 (Drafe
EIS, Yol. I, p. 174),

13. Toe awount of the City of Glendive's reservation veguest is based on a

dosism vopoinzion nenjection of 25,000 In the vear 2007 (Tr. Yol. 1, following p. 25,

Tesrimey of Forsich, p. 5.
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Lh. o 701 Cunprenensive [lan completed by an cutside consultznt in 1370

forecasts a low population of 13,400 and a high populaticn of 14,100 for the City

of Glerdive for the vear 1990 (Citv of Glendive, narrative attachment submitted with
Applicacion No. 9938-r4™, p. 2).

7. The expansion nlans of the City of Glendive are dependent on such currently

m growth factors as the extent of energy development in the region (City of
Glendive, narrative attachment submitted with Application Ne. 9938-v42M, n. 4).

i@. The desien population projection of the City of Glendive is excessive and
speculative and is mot supported by the evidence. _

1. Using the rate of srewch indicated in the 701 Comprehensive Plan, the
population for the City of Glendive for the year 2007 can be projected to be 18,000

pecple.

20. ‘'The average mmicipal per cenira water use rate in the Yellewstone Basin
in 1970 was 212 gped (Drafc EIS, Vol. II. p. 405).

21. The average mmicipal per canils water use rate in Dewson County in 1970
was 179 gped (Drafec EIS, Vol 1I, p. 403},

2. The 500 gallons por cupiia per day utilized by the City of Glendive to
compute thelr reservarion reguest is <xcessive and not supportad by evidence.

23, A reasonable average water use rate for the City of Glendive for the vear
2007 is 250 zallons per capita per dav.

24. With a population of about 18,000 and =n average use rate of 250 gped,
the City of Glendive would need 5,049 af/y in the year 2Z007.

25, With a population of 6,305 and an average use rate of 250 gped, the City
of Clendive's estimated water use in the year 1570 was 1,768 affy.

76, A rveservation that would provide sufficient water to meet the city’s pro-
jected increased requivements to the vear 007 is the difference between the pro-

7
tecrod requircments in «Uol (5,069 af/y) and the existing waver usage (1,768 affy) .

=115~
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97, It is established to the sacistaction of the Board that 3,281 af/y is

e amamnt of water necessary for the purpose of the reservation to the year Z007.

Findinos Related te the Public Intevest (89-890(3) (d)

78, Mmicipal water use is a recognized beneficial use of water under Montana
law (City of Glendive, narrarive attachment subrdtted with Application No. 9938-

h@, p. 4.

29. Adootion of a reservation for the Cicy of Glendive would have a negligible
envirormental impace (Draft EIS, Vol. T, p. 174).

0, Ar this tiwe, ahout 40 peveent »F the flow diverted for the City of
Clendive is returned to the Yellowstome River (Tr. Vel. 3, Cross of Kersich, p. 32).

31. Adoption of a reservation for the City of Glendive would not reduce. the
flow of the Yelliowstone River significantly (Drafc EIS, Vol. I, pp. 173 and 174;

Tr. Yol. k, following p. 38, Testimony of Kersich. p. 6).

32, Adoprion of . reservacion for the City of Glendive would contribute to the
public healch (City of G}.enc.zive? narvative attachment submdited with Application
Mo, 9938-raZM, p. 4.

33. Adoption of a reservation for the City of Glendive would provide econcwie
bemefits and contribute to conmmicy planniﬁs:, and orderly srowth and development
(City of Glendive, narrative attachment submitted with Application No. 9933-r42M,
op. 3 and 4; Tr. Vol. 3, Cross of Kersich, p. 31L; Tr. Vol. 1, following p. 38,
Testimony of Kersich, p. é).

34, It is escablished to the satisfzction of the Boasrd that the veservation
of 3,231 af/v fram the Yellowstone River for the City of Glendive for municipal

watcr supply purposes ig in the public interest, and that there will be progress

townrd accamplistment of the purpose of the veservation with veasonable dilige

in accordsnce with an established plon (Findings 1 and 28 tjh'z‘miez}:a 33; City of

B T N A R ot g * Fin ML SO L
Glonwive, Mpplication o, 99380200
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L. Chapter &, Tirle 39, R.CM. 1947, and in particulay, Section 89-830, R.C.M.
1947, aucherize the adeption by rhe Montana Board of Natural Resources and Conserva-
ticn of orders reserving water to qualified applicants for reservation of water. q
Z. If ordered adopred, i reservation must be ordered adopted in accordance
with Chapter 8, Title 89, R.C.4 1547, and anv rules adopted thereunder. :
3. The applicant, Citv of Glendive, is a political subdivision of the q

State of Montona and as such is entitled to apply to reserve waters within the State of *
Yontana in accordamce with £9-890, R.CM. 1947, and any rules adoptred theraunder.

4. All pertinent statures and rules of the State of Montena hsve been ad- «
hered o in review of this reservation applicarion, both by the Montana Department of -«

Natural Resources end Conservation and by the Montans Board of Natural Resources and

Cmsen*ati@n. )
5. Based upon the above Findings of Fact, and specifically based upon any N
condition, limitation, or modificacion of the full application zppearing in said
Findings, all pertinent criteria delineated in Section 8$9-890, R.C.M. 1947, and 1
any rules udopted therveunder providing for the adoption of an order reserving water
have been met, h
6. ilothing found herein has bearing upon the status of water rights claimed 4
by the Applicant otner than those herein newly applied Ffor, nor does anything fomd
herein have bearing on the starus of claimed warer rights of any other party except -
in relavion to those rights hersin newly applied for, to the extent Necessary Lo q
reach a conclusion hersin. =
-
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BEFORLE THE BOARD OF
NATURAL RESOQURCES AND COHSERVATION
OF THE STATE OF MONTANA

P R g L

1IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT ARD CON-
RESERVATION OF WATER NO., 9953-v42J] ), CLUSIONS OF LAW OF APFLI-
BY THE TOWN OF BROADUS ) CATION NO. 9953-ra2J

: A

The above-entitled matter came on rvegularly for hearing starting
on or about Augus:z L0, 1977, in B8illings, Montana, before the Montana

Board of Matural "esouvess snd Conservation and its duly aprointed

Il

Hearing Examiner, James Driscoll; the Applicant did not appear at the
hearing nor was any dirccc restimonv offered.

The Zoard, having read and fullv considered the complete record,
makes téa following Findings of Fact and Conclusions of Law relating

te the Town of Broadus, Application No., 9%33-v42J:

FINDIUGS OF TALT

Background Finding

1. The Towm of Broadus has avvlied for a reservation of 605 acre-
feet of water per year (af/v) with a maximum diversionary rate of 0.84
cubic feet per sccond {(cfs) from greound water to be used for municipal
water supply purposes Tor the year 1995, i?a;rative artachment submitted

with &p?licatiaﬁ Ho. 9953-v421).

Tindines Relat~d ro the Purposce of the Reservation (89-890(3)(a))

2. The purnosze of the rveservation is to ensure for rthe Town of
Broadus a municipal water supply for domestie, fire protection, com-

mercial, industrial, lawn watering, citv park and related uses (Town

~-11&-



of Broadus, Application No., 9953-r42J: Toewn of Broadus, narrative

' |
attachment submitted with Application No. 9953-r42J).
3. It is established te the satisfaction of the Board that a
purpese of the reservation has been shown (Finding 2).
q

Findings Related to the Heed for the Reservation (89-890(3)(B)})

4. A reservation of ground water is needed because it will secure
a priority date for future developments that is earlier than the priority
dates such developments would have if permits were cobtained immediately
before construction or use began (Drafes EIS, Vaol. 1, p. 1).

3. A reservation of ground water is needed because coal develop-
ment in the vacinity of the Town of Broadus may increase the town's
growch and thus increase the town's need for water (Town of Broadus,
narrative attachment submitted with Application Neo. 9953w$&253@

6. A resevvation of zround water is needed because total dissolved
solid (TDS) comcentrations in surface water in the Tongue and Powder
subbasins frequently exceed the upper limit (500 milligrams per liter)
for drinking water and would therefore regquire expensive treatment
{Draft ELS, Vel. 11, p. 259).

7. A reservation of ground water is needed because municipal
and domestic water users may be forced to find water scurces other than
surface water (Drafc EIS, Veol. 11, p. 259).

8. A reservation of pround warer is needed because no municinali-
ties in the Tongue and Powder subbasins use surface water (Drafr EIS,

Vol. 11, p. 259).

9. A veservation of ground water is needed because the town of
Broadus currently uses ground water and anticipates that its future
watvr supply wiil be obrained from jround water (Town of Broadus, nar-

ravive attachment submitted with Application Np. 9953-v427).

[

4
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arablished to the satisfaction of the Board that rthe

Ly

10. It

S 5.

o

{

need for a reservacics of ground water has been shown,

Findings Related to the Amount of Wacter Hecessary for the Purnose of

the Regervation (BY9-890 (1) (¢}

11. The 1477  wnooulaction of the Town of Broadus is estimared
at 800 (Town of Broadus, narra;ive attachment submitted with 4nplica-
tion No. 9953-ré42J; Draftc EIS, Vel. 1, p. 174).

2. Ceoal develcpment in the vacinity of the Town of Broadus
would iﬁéiude zrowch ofF the town and a concurrent growth in the town's
water needs (Town of Broadus, narvative attachment submitted with
Application WNo. 99533-vd2J).

13. The Town of Broadus nrojects its ponulacion to be 4,000
persons in the vear 1995 (Town of Broadus, nmarrative attachment sub-
mitted with Application No. 9953-742J7).

4. A Yellowstone Basin ponulation simulation for the vear 2000
preparad by tho {loncana fDepartment of Community Affairs for the
Tellowstone Impact Scoudy prejects a population of 4,138 pevsons for
Broadus under a low level of develooment, &,096 under an intermediate
level of develeopment, and 10,692 under a high level of development
(Orafe EIS, Vol. IT, p. 406).

F

L3, An estimate of 4,000 persons for the Town of Broadus for

the year L9935 is reasonable and possibly low (Findings 11 threugh 14).

16. 'The Town of Broadus has a per capita water use rare of 177

%

gallons ner capits per day {gped) (Town of Broadus, narrvative attach-

ment submicted with Apnlication No. 9953-pr42J3.

~120-



17. Several vears ago, 148 grcd was estimated to be the average

residential commercial, and induscrial warter use rate in swmall towns

]
&
T
[= D
£
el
b

{Tovm of Broadus, nar ttachment submitted with Apvplication No.
9933-r423, citing Volume I of Design bv E. E, Seelve),

18. The average municinal rer capita water use rate in the

ra3
fromed
td

Yellowstone Basin in 1970 was gped (Drafet EIS, Vol. II, o. 405).
12. A wacer use rate of 135 gped,
was used by the Town of Broadus in calculating
its water reservacion raguest (Town of Broadus, narrative attachment
submitted with Application No. 2€53-v423 .,

25"; £ e pn, oy

J.o A reasocashle average water use rate for the Town of Br@adug
for the vear 13935 assuming some induscrial development will occur in
the future and use water Trom the municival water supply system, is
250 gped (Findings 12 and 16 through 19).

Zlf With a nopulation of 990 and an average use rate of 250
g?cdg the Town of Broadus' estimated water use in the vear 1977 was
224 af/v (Findings 11 and 20).

22, With a nopulation of 4,000 and an everage use vate of 250
gred, the Town of Broadus would need 1,122 af/v in the vear 1995
(Findings 13 and 20).

23, A reservaéian that would provide sufficient water to meet
the Town of Broadus' svojected increased requirements to the vear 1995

%

iz the diffevence hetween the projected requirements in the year 1995

(L,122 af/v) und the existing witer usage (224 af/v}) (Fiadings 21
and 223y
24. It ig established to the satisfaction of the Foard that 893

af/y is the amount’ of water necessary fov the turvose of the reservarion

=121~
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to the year 1995 (Findings 11 through 23Y.

25. The Town of Broadus has applied for the veservation of only
605 af/y (Town of Broadus, Applicariocn Ho. @?53~r&23}*

26. 1t is established to the satisfaction of the Board that
605 af/v is a conservative amount of water necessary for the purpose
of the reservation co the vear 1995 (Findings 11 through 25).

27. Adepcicn of a reservartion of ground water for the Town of
Broadus would have z negligible envirsnmental impact (Draft EIS,

Vol. I, po. 173 and 224}.

28. Adoption orf a reservation of ground water for the Town of
Broaduz would not affeer the flow of the Yellowstone River (Drafre
EIS, VYol. 1, n. 174}, i

29. Adoption of a reservation of ground water for the Town of
Broadus would help provide for anticipated domestic, fire protection,
commercial, industrial, lawn watering, citv parks, and related uses
{Town of Broadus, narvrative attachment submitted with Application Ne.
9553-r4 2Ty,

30. Adoption of a reservation for the Town of Breadus would
provide a future supply of ground water in an area where the develowo-
ment of surface water for municipal purposes is not nractical (Find-
ings & throush 9).

31. Adoption of a veservation of 605 af/v ground water for the
Town of Broadus does not reserve an excessive amount of water (Findings
24 chrough 26).

32, It is established to the satisfaction of the Board that the
reservation 605 af/y of sround water £or the Town of Broadus forx
mpmicipal water sunniv use 1z in the publiec intevest and that there

will ho nvosress toward aco

O

37
T

mpli-hment of che purnose of the reserva-

rion witih reasonable diliponce in accorvdance with an wstablished vlan
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Srnnlngs 25 throush 31, Tom of Sroadus, Arnlication Ro. 2053.-v423).

COMCLUSIONS OF 1AW

i. Chapter 8, Title 89, R.C.M. 1947, and in parcicular, Section 89-850, R.C.M.
1247, suthorize the adoption by the Montana Board of Hetural Resources and Cmserva-
tien of orders reservine water ©o gqualified appiicants for resexrvarion of water.

2. If ordered adoprad, a veservarion must be ordered adopted in accordance
with Chapter 8, Title 83, R.C.1L 1947, and any rules adopted thereunder.

3. The Applicanc, Town of Broadus, is a politicel subdivieion of the State of
Montana and as such is entitled to apply to reserve waters within the State of
Montana in accordance with 8%-890, R.C.M. 1947, and any rules adepted thereunder,

4. All pertinent sratutes and rules of the State of Montsna have been adhered
o in review of this reservation appiication, both by rthe Montana Department of
Natuwal Resources and C@nservaticn ané by the Montana Roard of Natursl Resources
and Conservation.

5. Based upon the above Iindings of Fact, and specifically based upon any
‘conditicn, limitstion, or modification of rhe fall application sppearing in said
Findiﬁgs, all pertiment criteria delincared in Section 89-390, R.C.M. 1947, and
any rules adopted thereunder providing for the adoption of an order reserving water
have been met.

6, Nothing found herein has bearing upon the stutus of warer Tights claimed
by the Applicsnt other than those herein newly applied for, nor does anything found
herein have bearine on the sctarus of claimed water rights of any other party except
in velation te those vishts herein newly applied for, to the extent necessary to

reach 3 conclusion herein,
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TETORE TEE TOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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)
IN THE MATTER OF APPLICATIOH FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NC. 10,004-x43B J CLUSIONS OF LAW OF APPLI-
8Y THE PARK CONSERVATION DISTRICT ) CATION NO. 10,004 v43B

). .

The asbove-entitled matter came on regularly for hearing starting
on or about Sevtembor 6, 1977, in Billings, Montana, before the Montana
Board of Watural Resources and Comservation and ite duly appointed
Hearing Examiner, James Driscoll.. The Applicant appeared by and through
its counsel of record, Cary Spaeth. The Montazna Department of Natural
Resournes and Conservation appeared by and through its counsel of re-
cord, Richard Cordon. The Montana Department of Fish and Game ap-
pearad by and through its counsel of record, ¥, Woodside Wright and
Clayvton Herron. The lontana Department of Heslth and Environmental
Sciences anpeared by and through its counsel of record, Mona Jamison,
Witnesses were duly sworn, and oral and documentary evidence was in-
troduced.

The Beoard, having vead and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Park Comservation Distiict Application No. 10,004-v433:

i s



FINDEMGS OF FACT

1. The Parlk Conservation District has applied for a reservation

of 108,143 acre-feet of water per vear (af/y) with a2 maximum diversionary

(i1

flow vate of 752.6 cfs for the viar U7 to be used to irrigate

36.570 sdcres. On the average this request is for a diversion of 2.96
acre~feet per acvre with a maxinum flow rate of 1 cfs per 48.59 acres.
Water is requested from the Yellowstone River and the Shields River

for the vesr 2007, { Application 10,004-r438).

Findinzs Related to the Purvose of this Reservation (8%-350(3)(a)).

2. The purnose of the rescrvation is to insure water availabilicy
and adequate streamflow for the fururs agricultural needs of the Park
'C@ﬂsérvatian Discrict (The Park Conservation District Application at
page 4).

3. It is established to the satisfaction of the Board tnat a
purpose ol the reseuvation has been shown (Finding 2).

4. .\ reservacion of water is needed because it will secure a
DY iorLtj date for future develoorents that is earlier than the priority
dates auch developments would have if permits were obtained immediately
before construction or use began (Fark Conservation District, Application
No. 10,004-v43B, p. 3).

5. ‘the reservation is necded because there is a %r@liferating
world-wide demand for food, which is dependent on sufficient water
availability (The Park Conservation District Application at page 4).

6. A reservation is needed because there is competition for
warer In the Yellowstone River Basin which may affect the availabilicy
nf the Anplicant to ohtain 2 water right by permit in the future. This,

in turn, will also help promote the necessary nlanning {The Park Conser-

vaticn Dstrict Soplication at pape 4),
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7. it iz established to the sacisfaction of the Board that the
nead for a veservation of water has been shown (Findings & and 5).

v
'

Findiuza Related ro tho Amounrt oFf Warer decessary for the Purnose of

o

the Reservation (89-990(3)(c)).

5. The amount of water necessary for this reservation is the
amount reguired to irrigate the number of acres described im this
application that can reasonably be expected to be completed by the Park
Comgervation District by the vear 2007 (EIS).

9. The pavment canaciry consisrs of total €farm revenue minus all

[

costs except irvigacion wilur cosos and is the maximum amount a water
user could pay for warter whiie maintaining a profitable cperation (Park
Conservation Districe, Aaplicatioa 10,004-v438, p. 20).

13. The crooning pactern bv nercent is 209 for grain and 80% for
hay with a maximwr pavmenc capacity not stated (The Park Conservarion
District Anplicarion ac nage 22).

Pl s

Ll A 730 on-ifarn efficiency was assumed for sprinkler irrigacion
and 357 for floed irriiation {The Park Conservation Distriect Aoplication
at page EZ}H

1Z. CQonvevance losses were estimated by formula and included in
the diversionary recuirsment needs (The Park Conservation District Ap-

nlication at pase 12).

L3.  Peak Divevsion roquivements were @aiculated using recommended

py

pedd consumpiion use rates for alfalfa divided by the on-farm effic ciency

{The Park Conservation Mstrict Applilcation at page 12).

i4. The calculated values for alfalfa equals 705 gpm per acre-

foot for floed irrigation and 6 <npm for side-roll sorinklers. In the

iy

casc of cenfey pilvers, the oeuk rate was reduced to § gpm per acre

£o more closely macch the infilirarion rare of heavy solls co the

7
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applicazion rate of svstem (Thz Park Conservation District Application

i me 18

av pave 1I). L
15. The svstem will nof meet neak consumptive uses, but using the
s0il profile as 4 moi.cul e Ueservois, Dhe aystem 1s sized somewhat below
4

that required to meet peunk consumptive uses. (The Park Conservation
District aApolication arn page 13).

16. Alchousn cha Parx vonservacion Distryict has reque.ted 102,143
acre-loet ner vear to irvigate 36,370 acres, no additional irrigation
can be develeped wich water from the 5hields River or soutnern Park County
tarias ko the Tellowstone “iver unless reservoirs are built to
provide storame on these styoams {Park Consexvation District, Appiicatiﬂnq
No. 10,004-x438. o, 16).

17. The Park Consevvation District has no established plan for

providing the storapge necessary fo irrigate the acres that would use ¢
water Drom the shielus diver and Yellowstone tributaries (Fark Conser-
vation Discrict, Application Ho. 10,004-v43B, ». 11).

Lo, Of the 38,570 acres for which a reservation has been requested
by the Park Concervarion District, only 21,8664 can be considered to .
have plans sufficient vo merit a reservaticn, |

19 A reasonavle projection on the expansion of irrigation in ¢
Park Countv by tie Pari Conservation District by the vear 2007 would
be 11,664 acves. Using irvigetion factors of 2.96 acre-fest of warer E
ner acre, and 48.39 acres per oils, a veservation of water sufficient f
o irvigate 21,804 acres would be 64,125 acre-Ffeet.

2. [t ls established o rhe savisfaction of the Board chat 64,125 e
ware feer ner wear {(af/y) : is the amount of )
water necessarv ftor the nurposc of —ie -eserviation to the vyear 2007 . N

| g
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Tindines Boalane

viv Pabilic Inverocp fRG.400(073 (d)),

20, The receryanion il contsihuar o cconomically o the pablic
Cinterest. (The Parl Usaservation District Aoplicatiom at page 7).

22, The development of future irrisation »rojects in Park County
and beneficial use 55 warar i ll oreate ééhs and increase the tax
revenuzs (The Park Conservation Discrict Anplication at page 8).

22, From 1960 o 1970, che varal populacion in Park County declined
7 percent. A major reason was 1 Lacik of job oooortunitiess {Draft EIS,
Val., T, np. 123}, |

24, The developnent of uwew pumoing facilities, ditches, canals,
sprinkler systems. and otﬁar tdiversions will contribuce to the economic
stacillty of the County (The Paric Consevrvarion District Application at
nage d4}).

e

25, ew irrigacion would increase inecome in Park County, both
for the faymers who would install che systems and for the local businesses
that would enjov increased sales resulting from the increase in agricul-
tural income. Jdew irrization would incrcase the nﬁmber of both on-farm
and off-farm jobs (Drafc ZIS, Vol. I, n. 135).

26.  The Par'c Uonservartion District has an established plan for
completion of the nronosed facilities which will put reserved water to
use by tae year 2000 (Park Conservation Distriect, Anplicationm o, 10,004-
A3,

27. Ly reserving water for future boneficial use, individual
ranchers and farmers have g more favorable timecable in which to accumu-
late the capital needed to finance, to take maximum advantage of favor-
able chanyes in the agriculiural market, or to utilize rthe most contem-
porary techaclogy cvailable inm water delivery svstems (Park Conservation

Jistrict annlicaticn at nnge 33
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S The olan on he Park Conservarion Districer is not speculative

and is documented to the highest desree of detail possible (Park Con-

gservation Districr).

=

8. The rveservarion snall be put to use within reasonable diligence

and rhe nlan fncl

i

des 2 bona £ide intent and 2bility to use the water
roserved as projected.
3. Decaillec planning of discrict srofects will be acLﬁmplished.
through funds made availabe by the Montana Legislature.or Park County
mill levy. The Depuartment of Yatural Resources and Conservation's
Technical Assistance Proovam will abse be used (The Park Conservarion
District émalication at osaze 3.

31. The Beard is satisfiel theve will be proesress toward completion
or construction of tae IZacilities with reasonable diligence according
to an established olun which Includes the ecomomic feasibility of each
projrec, o solls uad nnu classificarion analvsis showing the suit-
abilicy ol iangs to s owioaln irrization. and possible sources of funding
2. A reservation sufficienc co irrigate 21,664 acres is in the
public interest becaus: it is veasonable to exnect that the Park Conser-
vation Distriect will irrigare an additional 21,664 acres by the vear
2007.

33, It is estsblished co the satisfaction of the Board that the
resorvation of 54125 acva Yect ver vaar (aS/v) whicn is

to be used for srripation s in che subli intorest and rhat there

will be progress toward completion of the facilicv and accomplishment

#

¥

of the purpose with reasonable dilicence in accordance with 2n established”

nlan.
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COUCLUSTIONS OF LAW

Lo Chanmzy 3, Wirte 29 A€ 4 1947 and in mparticulay, Section
89980, R.O0L 1907 authorizes the adoption bv the Montana Board of

Jdatural Resources and Comservarion of orders rveserving water to qualified

applicants fovr reservacions f water.

2 7

()

orcerec adopted. a veservation must be ordered adopted in
accordance with Chanter 5, Title 89, R.C.M. 1947, and anv rules adopted
thersunder .

3. The Apolicant, the Park Conservation District is a political
subéivisién of the Tuane ~F Montana and as such is entitled te apply
to resérﬁe waters wilhla the Stata of Montana in accordance with Section

89-890, .04, 1247, ond anv rules adosted thersunder.

E

]

4. ALl pervinent sratutes and rules of the State of Montana have
been adhered to in the review of this reservation Application, both by
the lonrana Department of datural Resources and Conservation and by the

v
4

Mentana Board of HJalural Resources 3ﬁé Conservation.

5. Based upun the above Findings of Fact, and specifically based
unon any condirnion, limitvaticn, or wmodification of the full Avplicarion
aopearing in salc Findings, all pertinent criteria delineated at Secrisn
8G6-850, R.C.M. i@é?, and any rules tdopted thereunder providing for the
adoption of an order reserving water have been met

5. Jdething found herein has bearing upon the status of water
rights claimed by the Applicant other than rhose herein newly applied
for. nor does anvrthing found herein have bearing on the status of claimed
wacer rviznts of any ocher party cxcent in relation to those rights
nercin noewly applicd for, to rhe esront necessary Lo reach a conclusion

herein,
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BEFORE THE RBOARD OF
HATURAL RESOURCES AND CONSERVATION
OF THE STATE OF HMONTANA
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)
iN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NG, 9943-v42M ) CLUSIONS OF LAW OF APPLI-
BY THE SWEET GRASS CONSERVATION DISTRIC g CATION NO. 9948-v42M

b3
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The above-entitled matter came on regularly for hearing starting

en or about September &, 1977, in Billings, Montana, before the Montana

‘Board of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its counsel of record, Gary Spaeth. The Montana Department of
Hatural Rescurces and Conservation appeared by and through its counsel
of reccrd, Richard CGordon. The Montana Depariment of Fish and Game
appeared by and through its counsgel of record, F. Woodside Wright and
Clayton Herron. The Montana Department of Health and Envircnmental
Sciences appeared by and through its counsel of record, Mona Jamison.
Witnesses were duly sworn, and oral and dncumentary evidence was in-
troduced,

The Beard, having read and fully considered the complete record,
makes the fellowing Findings of Fact and Conclusicns of Law relating

to the Sweet Grass Conservation District, Applicatieon Wo., 9%4B-v42M.

=13%.
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FINDNGS OF FACT

1. The Sweet Grass Conservation District has applied for 2
regervation of 55,822 acre-feet of water per year (af/y) with 2 meximum
diversionary flow rate of 438.7 cubic feet per second {(efs) to be used
to irrigate 15,310 acres. On the average this fequ@st is for a diversion
of 3.02 acre-feet per acre with a maximum flow rate of 1 efs per 42.1%.
acres, Water is requested from the Yellowstone River, Sweet Grass Creek,
Eig Timber Creek, and other tributaries to the Yell@%stane River for
the year 2007. (Application Wo. 9%48-v42M).

Findings Belated to the Purpose of this Reservacion (89-8%0(3)(a)}.

2. The purpose of the reservation i3 to insure water a&ailabiiity
and adequate streamflow for the future agricultural needs of the Sweet
Grass Conservation District (The Sweet Grass Conservation %istrigé bp-
plication at page 4).

3. It is established toc the satisfaction of the Beoard that a
purpose of the reservation has been shown (Finding 2).

4. A reservation of water is needed because it will secufe a
pricrity date for future developments that is earlier than the pricrity
dates such developments would have if permits were obtained immediately
before construction or use began (Sweet Grass Conservation Disetrict,
Application Ho. 9943-v42M, p. 5).

5. The reservation is needed because there 18 a proliferating
world-wide demand for food, which is dependent on sufficient water
availability (The Sweet Grass Conservation District Application at page
4.

6. A reservation is needed because there is competition for water

in the Yellowstone River Basin which may affect the availabilicty of the
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Applicant to obtain a water right by permit in the future. This, in
turn, will also help promote the necessary planning (The Sweet Grass
Congervation Eistrict'&pplicati@ﬁ at page 5}.

7. It is established to the satisfaction of the Board thar the
need for 2 reservation of water has been shown (Findings 4 and §5).
Findings Related to the Amount of Water Necesgsary for the Purpose of

the Reservation (89-290(3){(c)).

8. The amount of water necessary for this reservaﬁi@n is the
amount required to irrigate the number of acres described in this ap-
plicati@n that can reascnably be expected to be completed by the Sweet
Grass Conservation Distrietr by the vear 2007 (E15).

9. The payment capacity consists of total farm revenue minus all
costs except irrigation water costs and is the maximum am@ﬁnt.a water
user could pay for water while maintaining a vrofitable operation
(Sweet Grass Conservation District, Application No. %@égmrQZM, p. 23).

1€, The cropping pattern by percent is 20% for grain and 20% for
hay with a maximum capacity not staced (The Sweet Grass Conservaticn
Bistrict Application at page 28).

11. & 90% on-farm irrigation efficiency was assumed for sprinkler
irrigation and €07 for fleod irrigation (The Sweet Grass C@nserv&tién
District Application ar page 13).

12. Conveyance losses were estimated by formula and included in
the diversionary requirement needs (The Sweet CGrass Conservation Districe
Application at page 12),

13. Peak Diversion requirements were caleulated using recommended
peak consumption use rates for alfalfa divided by the on-farm efficiency

{The Sweet Grass anservgtgﬁﬁ Distriect Application at page 12).
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14. The caleulared values for alfalfa equals 9 gpm per acre-foot
for flood irrigation and 7 gpm for side-roll sprinklers. In the case
of center pivots, the peak rate was reduced to 5.6 to & gpm per acre
to more closely match the infiltration rate of heavy soils to the ap-
plicaction rate of system (T&e Sweet Grass Conservation District Applica-
tion at page 12}. |

15, The system will not meet peak consumptive uses, but using the
goll profile as a moisture resarvoir, the system is sized somewhat below
that required to meet peak c@nﬁéﬂptive uses {The Sweet Grass Conservation
District Application at page 12).

.165 Although the Sweet Grass Conservation Distriet has requested
55,822 acre-feet per year to irrigate 18,510 acres, mo additional ir-
rigation can be developed with water from the requested water sources
"unless reservoirs are built to provide storage on these strsams (Sweet
Grass Conmservation Distriet, Application No. 9948-r42M, pp. 17-18).

17. The Sweet Crass Conservation District has not submitted and
has no established plan for providing the storage necessary to irrigate
the zcres that would use water from the Sweet Grass drainsge.

18, ©Of the 13,510 acres for which a reservaticn has been requested
by the Sweet Grass Comservation District, only 15,313 can be considered
to have plans sufficient to merit a reservation.

12. A reasonable projection on the =xpansion of ixrrigation in Sweet
Grass County by the Sweet Grass Conservation Distriet by the vear 2007
would be 15,313 acres. Using irvigation factors of 3.02 acre-feet of
water per acre, and 42.19 acres per cfs, a reservation of water sufficient
to irrigate 15,313 acres would be 46,245 acre-feetr with a maximum diver-

slonary flow rate of 362 4 cfs.
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26. It is established to the satisfaction ¢f the Board that
46,245 affy with 2 maximum diversionary flow rate of 3@3£+ cfs is the
amcunt of water necessary for the purpose of the reservastion to the vyear
2067,

Findines Related to the Public Interest (89-2390(3)(d)).

21. The reservation will contribute economically to the public
interest (The Sweet Grass Conservation District Application 2t page 8).

22, The develovment of future irrigation projects in Sweet (Grass
County and beneficial use of water will create jobs and increase the
‘tax revenues {The Sweet Grass Conservation District Application at
page 8).

23. From 1960 to 1%70, the rural population in Sweet Grass County
declined 9.4 percent. A major reason was a lack of job opportunities
{Draft EIS, Vol. I, p. 101}.

24, The development of new pumping facilities, ditches, canals,
sprinkler systems, and other diversions will contribute to the economic
stability of the County (The Sweet Grass Conservation Distriect Applica-
tion at page 8). |

25. HNew irrigation would increase income in Sweet Grass County,
both for the farmers who would install the systems and for the loeal
businesses that would enjoy increased sales resulting from the increase
in agficuitutai income. New irrigation would increase the number of
both on-farm and off-farm jcbs (Draft EIS, Veol. I, pq-lﬁé),

26. The Sweet Grass Conservation District has an established plan
for completion of the propused facilities which will put reserved water
to use by the year 2007 (Sweet Grass Conservation District, Application

Ho. 9943-r42H).

-135~

o .

di |



27. Be reserving water for future beneficial use, individual
ranchers and farmers have a more favorable timetable im which to ac-
cumslace the capital nceded to fimance, to take maximum advantage of
€avorable changes in the agricultural market, or te utilize the most
contemporary technology available in water delivery systems (Swesat
Cragss Comservation District Application at page 24).

23. The plan of the Sweet Grass Conservation District is not
gpeculative and is documented to the highest of detail possible (Sweet
Grass Comservation District).

79. The reservatiocn shall be put to use within reasonable diligence
and the plan includes a bona fide intent and ability to use the water
reserved as projected.

30. Detailed planning of district projects will be accomplished
through funds made available by the Montana Legislature or Sweet Grass
County mill levy. The Department of Natural Resources and Conservation's
Technical Assistance FProgram will also be usad.{The Sweet Grass Conser-
vation District Application at page 3).

31. The Board is satisfied there will be progress toward completion
of construction of the facilities with reasonable diligence according to
an established plan which includes the economic feasibility of each
oroject, a soils and land classification analysis showing the suitability
of lands to sustain irvrigation, and possible sources of funding.

37. A reservation sufficient te irrigate 15,313 zeres is in the
pﬁblic interest because it is reasonable to expect the the Sweet CGrass
Conservation District will irrigascte an additional 153,313 acres by the
year 2000,

33. It ig established to the satisfaction of the Board that ths
reservation of 46,245 af/y wicth a maximum diversionary flow rate of 3863.4

tfs te be used for irrigation is in the public interest and that there
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will be progress toward completion of the facility and accomplishment

of the purpese with reasonable diligence in accordance with an establishedd

plan.
CONCLUSIONS OF LAW

1. Chapter 8, Title 89, R.C.M. 1947, and in particular, Section

895-890, R.C.M. 1947, authorizes the adoption by the Montana Board of

Natural Resources and Conservation of orders reserving water to gualified

applicants for reservations of water, |

2. 1f ordered adopted, a reservation must be ordered adopted in
accordance with Chapter &, Title 89, R.C.M. 1947, and any rules adopted
thereunder.

3. The Applicant, the Sweet Grass Conservation District, is a
political gubdivision of the State of Montana and as such is entitled
te apply to reserve watevrs within the State of Montana in accordance
with Section 89-89%90, R.C.M. 19&7; and any rules adopted thereunder.

4. All pertinent statutes and rules of the State of Montana have

been adhered te in the review of this reservation Application, both by

the Montana Department of Natural Resources and Conservation and by the

Montana Board of Watural Resources and Conservation.

5. Based unon the above Findings of Fact, and specifically based
upon any condition, limitation, or modification of the full Application
appearing in said Findings, all pertinent criteria delineated at Sectiom
§9-890, R.C.M. 1947, avd any rules adopted thereunder providing for the
adoption of an order reserving water have been met,

&. Nothing found herein has bearing upon the status of water

rights claimed by the Applicanrt other than rhose herein newly applied

for, ner does anything found herein have bearing on the status of claimed

water rights of any other party except in relarion to those rights
herein oewly applied for, to the extent necessary to reach a comclusion

herpin, : =137~
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

)
IN THE MATTER GF APPLICATIOHN FOR ) FINDINGS OF FACT AND COW-
RESERVATION OF WATER NC. 9935-ré43QJ BY }  CLUSIONS OF LAW OF APPLI-
THE STILLWATER CONSERVATION DISTRICT % CATION NO. 9935-:-4303
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The above-entitled matter came on regularly for hearing starting
on or about September &, 1977, in Billings, Montana, before the Montana
Board of Natural Rescurces and Conservation and its duly sppeointed
Hearing Examiner, James Jriscoll” The Applicant appeared by and through
its counsel of récazﬂ, Gary Spaeth, The Montana Department of Natural
Resources and Conssrvation appeared by and through its counsel of re-
gord, Richard Gordon. The Montana Depavtment of Fish and Game appeared
by and through its counsel of record, F. HWeoodside Wright and Clay.cn
Herron. The Montana Department of Health and Environmental Sciences
appeared by and through its counsel of record, Mona Jamison., Witnesses
were duly sworn, and oral and ﬂ@cumentary'evidence was introduced,

The Board, having read and fully considered the complete recoxd,
makes the following Findings of Fact and Conclusions of Law relating

to the Stillwater Conservation District, Application No. 9935-r430J:
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FINDINGS OF FACT

1. The Stillwater Conservation District has applied for a reservation of

16,755 acre-feet of water per vear (af/y) with a maximm

diversionsry flow rate of
122.1 cubic feet per second {(cfs) to be used to irrigate 5.290 zcres. (n the

average this request is for a diversion of 3.17 acre-feet per acre with 2 mawimm

flow rate of 1 cfs per 43.33 acres. Water is requested fram the Yell@st@n& River
and from the Stillwater River and other twibutaries to the Yelleowstone River for
the year 2000 (Application Ho. 9935-¢430J).

Findings Related to the Purpose of this Reservation (89-850(3) {a)}.

2. The purpose of the reservation is to insure water avallability and adequate
streamflow for the future agricultural needs of the Stillwater Conservation District.
{The Srillwater Conservation District Application at page 5).

3. It is established to the satisfaction of the Board that a papose of the
reservation has been shown {(Finding 2. '

4. A reser\}atien of water is needed because it will secwre a priority date
for future developments that is earlier than the priority dates such developments
would have if permits were cbtained immediately before construction or use began
(Stillwater Conservation District, Application No. 8935-r4307, p. 8).

5. The reservation is needed because there is a proliferating world-wide
demand for food, which is dependent on sufficient water availability. (The Stillwater
Conservation District fpplication at page 6). |

6. A reservation is éee&@d because there 1s comperition for water in the
Yellowstone River Basin which may affect the availability of the Appiiaant to chiain
@ water right by permit in the future. This, in turn, will also help pramte the

ngcessary plamdng,

{The Stillwater Conservation Discriet Application at page 6).
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7. 1t is established to the satisfaction of the Board that the need
i (Findings 4 and 5).

ings Relared to the Amount of Water Necessary for the Purp
(89-890(2) (c)).

reservation of water has been show

d. The amnmt of water necessary for this reservaticn is the smount

puired to irrigate the mmber of acres described in this application thet con

reasonably be expected to be comleted by the Stillwater Conservation Di.trict
by the year 2000 (EIS).
9. The payment capacity consists of total farm reverme mirus all costs

excent irrigation water costs and is the maxims

1 @mant a water user could pay

for water while meintaining 2 profitable operation (Stillwster C
Diseriet, Application Mo, 9935-v4300, p. ~21).
10. The cropping pattern by percent is 207 for grain and &7 for hay with

a maeimen payment capacity ®f$125¢€}ﬁ per acre. {The Stillwater Coms
District Appliecation at page 12).

11. A 757 on-farm irvigation efficiency was assumed for sprinkl

and 557 for fleod irvigation. (The Stillwater Conservation Distxict Applicstion
at page 123,
12.

Corveyance losses wers estimated by formula and included in the diversion-
ary requirement needs. (The Stillwater Conservation Disivict Application at
page 12).

13. Peak diversion requirements were calculated using recomn

consumption use rates for alfalfa divided by the on-farm efficiency. (The
Stillwater Comservation District Application at page 12).

14, The calculated valves for alfalfa equals & to 9 gm per acve-foot for
flood drvigation and 6.5 to 7 g for side-voll sprinklevs. In the case of

center pivots, the pesk rate was re

ore ¢losely match the
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iniiltration rate of heavy solls to rhe apnlication rate of system. {The Stillwater
Corservabion District Apnlication at page 12).

15. The system will not meet peak tlant consumptive uses, but using the
soil profile as a molsture reservoir, the system is sized somevhat below that re-
quired to meek peak consumptive uses. (The Stillwarer Conservation District Ap-
plication at page 12}.

16. The diversion requirement ranges fyom .59 cfs per 40 acres to 1.06 cfs

per 40 acres with an arnual requirement ranging from 2 acre-feet per acre to 3.60 q

amr;-feet per acre for an average of 3.17 acre-feet per acre with a2 maximz

rate of 43.33 acres per 1 efs.  (The Stillwater Conservation District Application

at nage 12). ’ q
17. All systems were designed to operate similtaneously, even on large

systams in lieu of a rotaticn system. {The Stillwater Conservatiom District-Applica-

tion at page 12). ‘ q
13. Using irrigstion factors of 3.17 acre-feet per year of water per acre,

and 43.33 acres per cfs, a reservation of water sufficient to irrigate 5,290 acres

would be 16,755 acre-feet with a maximm diversionary flow of 122.1 cfs. p
16. TIr is established to the satisfaction of the Board that 16,755 acre-feet

ver vear with a maxdmr diversionary flow rate of 122.1 cfs is the amoumt of water

necessary for the purpose of the reservation to the year 2000, | p

Findings Relared to the Public Imterest {(39-390(33(d)).

v

20. The reservation will contribute eccnomicelly to the oublic interest. (The
crillwater Conservation District Application at page 3). §
21 The develowment of future irrigation projects in Stillwater County and

meneficial use of water will create jobs and increase the tax vevenuss. {(The
Stillwater Conservation District Application at page 8y. ' P
23 Frem 1960 to 1970, the rural nopulation in Stillwater County declined 16.2
percenc. A major reason was a Lack of job opnortunities (Draft EIS, Wol. I, . 105).
. v , p
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23. The development of new pumping facilities, éitchgg, canals, sprinkler

systems, and other diversions will contribute to the econcmic stability of the

County. (The Stillwater Conservation District Application at page 9).
24, Hew iﬁigatiém would increase income in Stillwater Comty, both for
the fammers who would install the systems and for the local businesses rhar

would enjov increased sales resulting from the increasse in sgricultamal incame

New irrigation would increase the rmb
{Draft EIS, Vol. I, p. 156).

er of both on-farm and off-farm jobo.

25. The Stillwater Comservation District has an established plen for
cempletion of the proposed facilities which will put reserved weter to use by
the year 2000 (Stillwater Comservation District, Application No. $935-43Q).
ual ranchers and

26. By reserving water for future heneficial use, inddivid

farmers have a more favorsble timetable in which to accumla

xd to Linance, to tzke madimm

advantage of favorzble changes in the agricultural
market, or to utilize the most contemporary technology available in water delivery
systems. (Stillwater Conservation District Application at pages 5 and 6).

27. The plan of the Stillwater Conservaticon District is not spaculative
and is documented to the highest degree of detail possible, (Stillwater Conservation
District). |

28. The veservation shall be put to use within resscnable diligence and
the plan includes a bonn fide intent and ability to use the water veserved as
projected.

25. Detailed plamning of distyict proiscts will be acconplished through
funds made available by che Mootana Legislature or Stillwater

Comiy mill levy.
The Department of Matural Resources and Conservarion’s Techndcal Assist

Frogrom will also be used, (The Stillwarter Conservarion District Applicaticn at

page 3).
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30, The Board is sarisfied theve will be progress toward corpletion of con-
struction of the facilities with reasonable diligence according to an established
plan which includes the econcmic feasibilicy of each project, a soils and land
classification analysis showing the suitability of lands to sustain irrigation, and
possbile sources of funding.

31. A reservation sufficient to irrigate 5,290 acres is in the public interest
because 1t is reasonable to expect that the Stiliwater Conservation District will
irrigate an additional 5,290 acres by the year 2000.

32, 1t is established to the satisfaction of the Roard that the reservetion

of 16,755 af/y with a moximm

diversionary flow rate of 122.1 cfs to be used for
irrigation is in the public intercst and that there wiil be progress toward come
pletion of the facility and accomplishment of the purpose with reasonable diligence
in accordance with an established plan.

CONCLUSIONS OF LAW

1. Chpater 8, Ticle 89, R.C.M. 1547, and in particular, Section §%-390,
R.C.M. 1947, authorize ﬁhe adoption by tihe Montana Board of Netural Resources and
Conservation of orders reserving water to qualified applicants for reservation of
water,

2. If ordered adopted, 2 reservation must be ordered adopted in accordance
with Chapter 3, Title 89, R.C.}M. 1247, and any rules adopted thereunder.

3. The Applicant, Stillwater Conservation District, is a political sub-
division of the State of Montana and as such is entitled to apply to reserve warer
within the State of Momtana in accordance with 89-890, R.C.M. 1947, and any rules
adopted thereunder,

4. All pertinent statutes and rules of the State of Montana have been adhered
to in review of this reservation application, both by the Montans Department of
Hatural Resources and Conservation and by the Montana Board of Natural Resources

znd Conserwation,
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5. %ased upon the sbove Findings of Fact, and specifically based upon any

econdition, Limitation, or modification of the full applicaticn appearing in said

Findings, all pertinent criteria delineated in Sectimmn n0.390, R.C.M. 1947, and

any Tules adopted thereunder providing for the adoption of an order veservi

aacer have bDuen W2l

§. Mothing found herein has hearing wpon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor does
amythizg found hereln Lave hearing on hn orotee of claimed water z'ifrhts of any
other party except in relstion to these rights herein newly applied for, to the

extent necessary to reach a conclusicn herein.
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE S5TATE OF MONTANA
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) .
IN THE MATTER OF APPLICATION FCR )] FINDINGS OF FACT AND COM-
RESERVATION CF WATER NG. 9944-r43D 3 CLUSICONS OF LAW CF APFLI-
BY THE CARBON CONSERVATICN DISTRICT ) CATION NO., 9944-v43D

) :

The above-entitled matter came on regularly for hearing starting
on or about September &, 1977, in Billings, Montana, before the Montans
Board of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Drisccll. The Apolicant appeared by and through
its counsel of record, Gary Spaeth. The Montana Department of Natural
Rescurces and Comservation appeared by and through its cocunsel of re-
cord, Richard Gordon. The Montana Department of Fish and Came appearad
by and through its counsel of record, F. Woodside Wright and Clayton
Herron. The Montana Department of Health and Environmental Sciences
appeared by and through its counsel of record, Mona Jamison, Witnesses
were duly sworn, and oral and documentarv evidence was introduced.

| The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusiens of Law relating

te the Carbon Conservation District Application No, 9944-1743D:

.
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FINDINGS OF FACT

1. The Carbon Comservation District has applied for a reservation
of 47,557 acre-feet of water per year (af/y) with 2 maximum diversionary
flow rate of 274.2 cubic feet per second (cfs) to be used to irrigate
21,015 acres. Um the;average this request is for a2 diversicn of 2.26
acre-feet per acre with a2 maximum flow rate of 1 cfs per 76.64 acres.
Water is requested from the Yellowstonme River, Clark Fork River, Rock
Cresk, Red Lodge Creek, and other tributavries of the Yellowstonme River
for the vear 2007 ‘ ' {Application No, 9%44-v42D0).

Findings Related to the Purpose of this Reservation (89-890(3)(a)).

2. The purpose of the veservation is to insure water aveilabilicy
and adequate streamflow for the future agricultural needs of the Carben
Conservetion District (The Carbon~Censervation Pistrict Applicarion at
page &),

3. It is established to the satisfaction of the Board that s
purpose for the reservation has been shown (Finding 2).

4. A reservation of water is needed hecause it will secure a
priority date for future developments that is earlier than the prioricy
dates such developments would have if permits were obtained immediately
before construction or use began (Carbon Conservation District, Applieca-
tion No. 9944-r43D).

5. The reservation is needed because there is a proliferating
world-wide demand for fo@ég which is dependent on sufficient water
availability (The Carbon Conservation District é&pplication at page 4).

©. A reservation is needed because there is competition for water
in the Yellowstone River Basin which may affeet the availabiiity.@f the
Applicant to obtain a w&terafight by permit in the future. = This, in
turn, will also help promote the necessary planning (The Carbon Conser-

vation Disceict Application at page 3).
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7. It is established to the satisfaction of the Board that the need for a
reservation of water has been shown (Findings 4 and 5).
Findings Belated to the Amount of Water Mecessary for the Pur
(85-850(3) (e)).

pose of the Reservaticn

8. The amount of water necessary for this resexrvation is the smamt required
to irrigate the mmber of acres described in this application that can reasonably be
expected to be completed by the Carbon Comservation District by the year 2007 (EI1S),

5. The payment capacity consists of total farm revenue minus all costs

except irrigation water costs and is the maximm smowmt a water user eould pay for

water while maintaining a profitable operation (Carbon Conservation District,
Application No. 9944-v43D, », 22).
12, The cropping pattern by percent is 29% for grain zmd 407 for hay, 8% for

t pavment capacity of
$185.00 per acre, and 207 for grain and 807 for hay in both the intermediate and

silage and 23% for cash crop in lower reaches with a mexime

higher reaches in the conty for a maximm payment capacity of $125.00 per acre. (The
Carbon Conservation Dlstrict Applicarion ar page 24) .

11. A 75% on-fann irrigation efficiency was assumed for sprinkler irrigation
and 557 ’fcsr flood irrigarien. (The Carbon Conservation District Application at page
11).

12. Comveyance losses were estimated by formula and included in the diversion-
ary requirement needs. (The Carbon Comservation Distrier Application at page 11).

13,

summtion use rates for alfalfa divided by the on-famm efficiency. (The Carbon
Conservation Dlstrice Application at pape 11).

14, The caloulared values for alfalfs equals 7.5 to 3.9 gEa per acye-foot for
ﬂé@é irrigation and 6 At@ 7 gom for side-roll sprinklers. In the case of center

pivots, the pesk rate was reduced to 6 gom per acre to mwre closely match the
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infiltration rate of heavv soils to the spplication vate of system. (The Carbon
Crmservation District Application at page 11).

15, The gystém will not meet peak plant comsumptive uses, but using the soil

profile as a molsture reservoir, the system is sized somewhat below that required to

Carbon Conservation District Aoplicatiom at page

wmeet pash consumptive uses. {The
1.

16, Although the Carbon Comservation District has requested 47,357 acre-feet
per year to irrigate 21,015 acres no additional irrigation can be developed from
Rock Creek.aﬁﬁ Red Lodge Creek unless reservoirs ave bullt to provide storage on
these streams (Carbon Conservation District, Application No. 9944-r43D).

17. Carbon Conservarion District has no established plan for providing the

storage necessary to irrigate the acres that would use water from

Application No. 9944~

and Rﬁd Lodee Cresk drainages (Caxbon Q@nservatlen Dilatrict,
rh3D, p. 245).

12, Sufficient water is available from the Yellowstone River amd Clarks Fork
River to irrigate aii acres described in the Application that do not propose to take
water from the Rock Creek and Red Lodge Creek drainages (Carbon Conservstion Distriet,
Application Mo. 9944-r43D, pp. 15 through 17).

18, OF the 21,015 acres for which 2 reservation has been requested by the
Carbon Conservation District, omly 15,330 can be considered to have plans sufficient
eo merit a reservation because 4,635 acres can be developed omly if storage is
provided and the Application contains no plans for storage for these acres.

20. Of the 16,330 acres that can be considered to have plans only 10,034 acres

are considered by the Board to have sufficient plans to warrant a yeservation.

21. A reascnable vrojecticn on the expansion of irrigation in Carbon County
by the Carbon Comservation District by the year 2907 would be 10,034 acres. Using

irrigation factors of 1.26 scre-feet of water per acre, and 76.64 acres per cfs, a
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reservation of water sufficient to irxvigate 10,024 acres would be 22,676 acre-feset
DEY year,

22. It is established to the satisfaction of the Board that 22,676 at/y is the

mit of water necessary for the mnmpose of the reservarion to the year 2007,

23, The veservation will contribute economically to the public interest (The

Carbon Congervation District Application at page 7).

24, The develooment of future irrigation projects in Carbon Cownty and beneficial

use of water will create jobs and increase the tax revenues (The Carbon Conservatiom
District Application at page 7). |

25. From 1960 to 1970, the rwral population in Carbon County declined 14.9
percent. A major reasom was a lack of job cpeortunities (Draft EIS, Vol. I, p. 101).

26. The developnent of new pumping facilities, ditches, camals, sprinkler
systems, and other diversions will contribute to the economic stability of the
County. (The Carbon Conservation District Application at page 8).

27. Hew irrigarion would increase inmcame in Carbom County, both for the farmers
who would irstall the systems and for the local businesses that would enjoy increased
sales resulting from the increase in agricultural income. Wew irrigacion would
increase the number of both cn~farm and off-farm jobs. (Drafc EIS, Vol i, p. 158},

8. 'The Carbon C@nsérvatian District has an established plan for completion of
the proposed facilities which will put veserved water to use by the year 2007 (Carbon
Conmservation District, Applicarion Mo, 9944-ridD) .

29. By reserving water for futiwe fﬂenef;icial use, individual renchers and
farmers have a more favovable timetasble in which to accumilare the capital needed to
finance, to take maximm advantage of favorable changes in the sgricultural mavket,
or to wilize che Wgt.cmtmrar}v teclnwlogy available in warer delivery systems.

{Carbon Conservation District Application ar page 3).

30, The plan of the Carbon Comservation District is not speculative and is

wed to the highest degree of decail possible.  (Carbon Comservation DHatrier).
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31, The veservation shall be put to use within reascnable diligence and the
plan includes a bona fide intent and ability to use the water reserved as projected.

32. Detailed plaming of discrict projects will be accomplished through funds
made availsble by the Moncana Legislature or Carbon County mill levy. The Department
of Mapural Resources and Conservation's Technical Assistance Frogram will also be

used (The Carbon Conservation Distriet Application at page J).

ard is satisfieé there will be progress toward completion of eon-

struction of the facilities with reasonable diligence according to an estanlished
plan which includes the economic fessibility of each project, a soils snd land

e the suitabilicy of lends to sustain lrrigevion, and

classification analysis shou
possible sources of funding.

3. A reservation sufficient to irrigare 10,034 acres is in the public interest
because ié&is reascnable to expect that the Carbon Conservation District will irvigate
. an additicmal 10,034 acres by the year 2007.

3%, It is established to the satisfaction of the Board that the reservaticn
of 22,676 acre-feet per year to be used for irrigation is in the public interest and
that there will be progress toward completion of the fagiiity and accomplishment of
the purpose with reascnable diligence in accordance with an established plan.

CONCLUSIONS OF LAW

1. Chapter 8, Title 85, R.C.M. 1947, and in particular, Section 89-8%0,
R.C.M. 1947, authorizes the adoptionm by the Montana Board of Hztural Rescumces znd
Comservation of orders reserving water to qualified ap@iicaﬁts for veservations of
water.

7. 1If ordered adopted, a reservarion must be ordered adopted in accordance
wich Chapter 8, Title 39, R.C.M. 1947, and any rules adopted thereimder.

3. The dpplicant, the Carbon Conservation Districe, is a political subdivision

of the State of Momtana and as such is entitled to apply to veserve waters within

the Stare of Montena in accordance with Section 89-590, R.C.M. 1947, and any rules

adopred thereunder.
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4. ALl pertinent statutes and rules of the State of Montana have been achered

to in the review of this reservarion Application, both by the Montana Department of

sources and Conservation and by the Montana Board of Nammal Resources and

Conservarion.

5. Based upon the above Findings of Fact, and specifically based UDOTL 2T

condition, limitacion, or modification of the full Application appearing in said

ings, all pertinent criteria delineated at Sectiom 89-890, R.C.M. 1947, and any

rules adopted thereunder providing for the adoption of an crder reservy ir ng water have

been met,

&. DNothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly appiied for, nor .d@es anything found
herein have bearing on the status of claimed water rights of any other party except

in relation to those rights herein newly_applied for, to the extent necessary to

reach a conclusion herein,
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BEFORE THE BOARD OF
MATURAL RESOURCES AMD CONSERVATION
OF THE STATE OF MONTAHA
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3
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 994%9-r42M BY J CLUSIONS OF LAW OF APPLIL-
THE YELLOWSTOWE CONSERVATION DISTRICT g CATION NO. 9945 v42M

The above-entitled matter came on regularly for hearing starting
on or about September &, 1977, in Billimgs, Montana, before the lMontana
Board of Matural Rescurces and Conservation and its duly appointed
Hearing Examiner, James Drisccll._ The Applicant appeared by and through
its counsel of record, Gary Spaeth. The Montanaz Department of Natural
Resources and Conservation appeared by and through its ecounsel of re-
cord, Richard Gordon. The Montana Department of Fish and Game appeared
by and through its counsel of record, F. Woodside Wright and Clayton %
Herron. The Montana Department of Health and Environmental Sciences
appeared by and through 1ts counsel of record, Mona Jamison. Witnesses
were duly sworn, and oral and documentary evidnece was introduced.

The Board, having read and fully considered the complete record,
makes the following Findings of TFact and Conclusions of Law relating

to the Yellowstone Conmservation District, Application N¥o. 9949%9-v4IM:



FLDINGS OF FACT

1. The Yellowstone Conservation Districr has applied for 2 reservation of

57,563 acre-feet of water per year (af/y) with a meximam diversionary flow rate

of 373.2 cubic feet per second (cfs) to be used to irrvigate 24,835 acres. On

the sverage this request is for a diversion of 2.33 acre-feet per acre with a

am flow vate of 1 ofs per 65.67 acres. Water is requested from the Yellowstone

River for the year 2007 : * .(fpplication Mo. 9949-145) .

indings Related to the Purpose of this Reservation (89-29G(3)(a)).

2. The purpose of the reservarion is to insure water availability and

adequate sivemflow for the future agricultural needs of the Yellowstone Conservatien

Pistrict. (The Yellowstone Conservati@n District Application at page 4).
3. It is established to the satisfaction of the Poard that a mopose of
the reservation has besn shown (Finding

4. A reservation of water is meeded because it will secure a priority

date for future developments that is earlier than the rriority dates such developments

would have if permits were chtained immediately before construction or use begen
(Yellowstone Conservation District, Application No. 9949-r4M, p. &).

5. The reservation is needed becasuse there is a proliferating world-wide
demand for food, which is dependent on sufficient water availability. (The Yellow-
stone Conservation Bistvict Application at page 6).

6. A reservation is needed because there is competition for water in the
Yellowstone River Basin which may affecc the availability of the Applicemt to
cbtain a water right by permit in the future. This, in turn, will also help
pramote the necessary planning. (The Yellowstone Conservatiom District Applicaricn

at page 5).
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7. It is established o the satisfactiom éf the Board that the need for a

veservation of water has been shawn (Findings 4 and 5).

npose of the Reservatiom

Findings Related to the fmount of Water Necessavv for the B
(89-893(3} (c}) .

§. The ammmt of water necessary for this reservaticn is the swount

requived to irrigate the mumber of acres described in this applicaticn that can
reasonably be expected to be completed by the Yellowstone Comservaticn District
by the vear 007 (EIS). '

5. The payment capacity consists of total Farm revenue mims all costs

except irrigation water costs znd is the maximm amoumt a water user could pay
for water while maintaining a profitable cperation (Yellowstone Comservation
District, Application No. 994%-rd42M, p. 23).

-1@, The @@piﬁ@ pattern by percen{ is 29% for grain and 407 for hay, 87%
for silage and 23% in cash crops with a mesdmm payment capacity of $240.00 Der

acre. (The Yellowstone Conservation Distriet Applicatiem at page 12).

11. A 7537 on-farm irvigation efficiency was assumed for sprinkder irrigation
and 537 for fleod irrigation. (The Yellowstone Consevvarionm District &pplication
at page 12).

12. Conveyance losses were estimated by formula snd included in the
diversionary requirement needs. (The Yellowstone Conservation Distriet Application
a2t page 12}, a

13.. Peak diversion requivements were calculated using reca

consumption use rates for alfalfa divided by the on-famm efficiency, (The
Yellrwstone Conservation District Applicarion ar page 12}.

14, The calculated values for alfalfa squals 11 gpm per acre-foot for
flood irrigarion and 7 gpm for side-roll sprivklers. In the case of center

plvots, the peak rate was veduced to § gpm per acre o move closely match the
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infiltration rate of heavy soils to the application rate of svstem. (The Yellowstone
Conservation District Application at page 12).
15. The systen will not meet peak plant consumptive uses, buot using the

hat below that

soil profile as a moisture veservoir, the svstem is sized some
required to meet peak comsumptive uses. (The Yellowstone Conservation District
Application at page 17).

16. The dversion requirement ranges from .53 cfs per 40 acres to 1.00 cfs
per 40 acres with an ammual requirement ranging fram 2.23 acre-feet per acre to 3.08

acre-feet per acre for an average of 2.33 acre-feet per acre with 2 m m £low

rate of £€5.67 acres per 1 cfs. (The Yellowstone Comservarion District Application
at page 13},

17. All systems were designed to operate simultanecusly, even on large
systems in lieu of a rotation system. (The Yellowstone Conservation District
Application at page 12).

138. Using irrigation factors of 2.23 acre-feet per year of water per acre,
and 65.67 acres per cfs, a reservation of water sufficient t@ irvigate 24,835 acres
would be 57,963 acre-feet with a maximm diversionary flow of 373.2 cfs.

19, It is established to the satisfaction of the Board that 57,963 acre-
feet per year with a maximam diversionary flow vate of 372.2 cfs is the amont
of water neceésary for the pﬁrpcse of the reservation to the vear 2007.

Findings Related to the Public interest (89-5850(33(d)).

20. The reservation will contribute economically to the public interest.
(The Yellowstone Conservation District Application at page 8).

21. The develcoment of furure {rvigation pﬁ”@jects in Yellmwstone County
zrdd beneficial use of water will creaie jobs and increase the tax revemuss.

(T Yellowstone Conservation District Application at page B8).
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22. The developnent of new purping facilities, ditches, cansls, sprinkler

systems, and other diversions will contribute to the econamic stability of the
Coumty. {(The Yellowstone Conservation District Application at page §).

23. Mew irvigation would increase income in Yellowstone County, both for
the farmers who would install che systems and for the local businesses that
would enjoy increased sales resulting from the increase in agricultural income.
New irrigaticn would increase the mwber of both on-farm and eff;farm Jous.
(Draftc EIS, Vol. I, p. 156).

24, The Yellowstone Conservation District has an estsblished plan for

carpletion of the proposed facilities which will put reserved water to use by

the year 2077 (Yellowstcne Conservation District, Application No. 9945-r42M) .

25, By reserving water for future beneficial use, individual ranchers and
farmers have a more favorable timetable in which to accumulate the capital

needed to finance, to take meximum

advantage of favorable chamges.in the agricultural
- market, or to utilize the most conterporary technology available in water delivery
systems. (Yellowstone Conservatiom District Application at page 5).

26, The plen of the Yellowstone Conservatiom District is not speculative
and is documented to the highest degree of detail possible. (Yellowstone Conssrvatien
Distedicr).

27, The reservation shall be put to use within reasonable diligsnce and
the plan includes a bona fide intent and ability to use the water reserved as
projected. |

285, Detailed planning of districe projects will be accomplished through
funds made available by the Montana Legislature or Yellowstone Comty miil levy.
The Deparmment of Natural Resources and Comservation's Teechmical Assistance
Pr@gé&m will also be used, (The Yellowstone Conservabiosn Dilstrict Appilcation

at page 3).
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29. The Board is satisfied there will be progress toward completion of
construction of the facilities with reasonable Jdiligence according to an established
plan which includes the econtmic feasibility of each project, a scils and land

classification analysis showing the sultability of lands to sustain irrigation,

! possible sources of fumding.

30, A reservation sufficient to irrigare 24,835 acres is in the public
interest becquse it is reascnable to expect that the Yellowstone Comservation
District will irrigate an additicnmal 24,3835 acres by the year 2007.

31 It is established to the satisfaction of the Beard thar the reservation
of 57,963 af/y with a maximm diversionary flow rate of 378.2 ofs to be used
for irrigation is in the public intevest and that there will be progress toward
carpletion of the facilicy and accamlistment of rche purpose with reasonable
diligence in accordance with an established plan.
CONCLUSTONS OF 1AW

1. Chapter 8, Title 89, R.C.M. 1947, and in particular, Section 89-890,
R.C.M. 1947, authorize the adoption by the Montanz Roard of Natural Resources
and Conservation of orders reserving water to qualified gpplicants for reservation
of water.

2. 1If ordered adonted, a reservarion must be ordered adepted in accordance
with Chaprer 3, Title 89, R.C.M. 1947, and any rules adepted thereunder.

3. The Applicant, Yellewstcne Conservation District, is a political
subdivision of the State of Montana and as such is encitled to apply to reserve
water within the State of Montana in accordance with 89-890, R.C.M. 1947, and
any rules adopted thereunder,

4. ALl pertinent statures and rules of the State of Montapa have been ad-

hered to in reviaw of this veservaticon application, both by the Montsna Departmen

of Natural Rescurces and Conservatien and by the Montana Board of Natural Rescucces

and Conservarion,
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5. Based upon the above Findings of Fact, and specifically based wpon any
condition limitation, or modification of the full anlicatian.a@pearimg in said
Findings, all pertinent criteria delineated in Section SQwSQG; R.CHM, 1947, and
any rules adopted thereunder providing for the adoption of an order reserving
water have been met.

&. HNothing found herein,has bearing upon the status of water rights
claimed by the ﬁpplicant other than those herein newly spplied for, nor Joes
anything found herein have bearing on the status of claimed water rights of any
other party except in relation to those rights herein n&wl? applied for, to the

extent necessary o reach a2 conclusion herein.
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EEFORE THE BOARD OF
NATURAL RESCURCES AND CONSERVATION
OF THE STATE OF MONTAHA 1
)

I3 THE MATTER OF APPLICATION FGR ) FINDINGS OF FACT AND CON- -

RESERVATION OF WATER NO. 9952-r43F ) CLUSIONS OF LAW (. APPLI-
BY THE BIG HORN CONSERVATION DISTRICT )  CATION NO. 98532-r43P a
) ' 3

The above-entitled matter came on regularly for hearing starting

on or about September 6, 1977, in Bililings., Montana, before the 4
Montana Board of Natural Resources and Conservation and its dulv ap- -

pointed Hearing Examiner, James Drisccll. The Applicant appeared by
and through its counsel of record, Gary Spaeth. The Montana Department P
of Watural Rescurces and Conservatiocn appeared by and through its caunﬁerk
of record, Richard Gordon. The Montana Department of Fish and Game
appeared by and through its counsel cof record, F. Woodside Wright 4

and Clayton Herron. The Montana Department of Health and Environmental

Sciences appeared by and through its ccunsel of record, Mona Jamison,

Witnesses were duly sworn, and oral and documentary evidence was in- 4
troduced. |

The Board, having read and fullvy considered the comnlete vecord, -
makes the following Findings of Fact and Conclusions of Law relating §

to the Big Horn Conservation District Application No. 9952-r43P:

i
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FINDINGS OF FACT

1. The Big Homn Conservation District has spolied for a reservatiom of
21,200 acre-feet of water per vear (af/y) with a maximm diversicnary flow race
of 151 cubic feat per second (efs) to be used to irvigate 9,645 acres. Cn the

average this request is for a diversion of 2.20 acre-feet per acre with a mexi

flow rate of 1 cfs per 63.67 acres. Water Is requested from the Big Horn River

zmd the Tongue River for the vesr 2007, 7 {Application Mo. 9052-r43F).

Findings Related to the Purpose of this Reservation (£9-890(3)(a)).

2. The purpose of the reservaticn is to insure weter availsbility and

adequate streamflow for the future agricultural reeds of the Big Horn Comservation
District. (The Big Horo Conservatlon Distriet Application at page 4).

3. It is established to the satisfaction of the Bosrd that a mmpose of
the resexvation has besn shown (Finding 2).

needed because it will secure a priority

4, A reservation of warer is

date for futwe developments that is earlier than the priority dates such developmen

wirild have if permits were obtained immediately before construction or use began
(Big Horn Comservation District, Application No. 9952-r43P, p. 5).

5. The reservation is needed because there is a proliferating world-wide
demand for fuod, which is dependent on sufficient water availability. (The Big
Horn Conservation Eiétrict Application at pape 4). |

6. A reservation is needed because there is competition for water in the
Yellowstone River Basin which may affect the availability of the Applicant to

obtain a water vight by permit in the future., This, in b, will alsc help

promote the necessary planning. (The Biz Horn Comservation Distrrict fpplication

at page 5).
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7. It is established to the satisfaction of rhe Board that the need for a

reservation of water has been shown (Findings 4 and 5).

Findings Related to the Amount of Water Necessarv for the Purpose of the Reservatiom

{89-890(3)(c)).
5. The

amoamt of water necessary for this reservation is the asmomt
rvequired to irrigate the mmber of acres described in this applicaticn that can
reasonably be expected to be carpleted by the Big Horn Conservatiom District by
the year 2007 (EIS).

%. The payment capacity consists of total farm revemse mimis all costs
except lrvigation water costs and 1s the maximm amount a water user could pay
for water while mintaiﬁing a profitable operation (Big Horn Conservation Districr,
Application No. 9952-t43P, n. 21),

10. The cropping pattern by percenc.is 267 for grain and 567 for hay, 37%

for silage and 15% for cash crops in the Big Hom River Basin with a maxis
paym=nt capacity of $200.00 per azcre. (The Bis Horn Comservation District
Appiicati@n at pape 23).

11. A 75% on-farm irrigation efficiency was assumed for sprimkler irrigation
and 55% for flood irripation. (The Big Horn Conservatiom District fpplication

at page 10).

12. Conveyance losses were estimated by formula and included in the diversion-

ary rvequirement needs. (The Big Horn Conservation District Application st page 10).

13, Peak diversion requircments were calculated using recommended peak
consumption use rates for alfslfa divided by the on-farm efficiency. (The
Big Horn Conservation District Application at page 10).

14, The caleulated values for alfulfa eguals 11 gﬁ"i‘r per acre-foot for

fleod irvigation and 7 gom for side-roll sprinklers. In the case of center

pivots, the peak rate was reduced to 6 pgpm per acve to wmore closely match the
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infileration rate of heavy soils to the application rate of systam. (The Blg Hom
Conservation District Application at page 10).

15. The svstem will not meet peak plant consumptive uses, but using the
soil profile as a moisture reservoir, the systen iz sized scmswhat below that
required to meet peak consumptive uses, (The Big Hom Conservatien Distriet
Application at page 10).

16. The diversion requirement ranges from .56 cis per &0 aczes to . 00 cfs
per 40 acres with an annual requirement ranging fram 2.09 acre-fest per acre to

2.85 acre-faet per acre for an average of 2.20 acre-feet per acre with a mestimum

Flow rate of 63.87 acres per L cfs. (The Big Horn Conservation District Application

at paze 11).

17. All systems were designed to cperate simultanecusly, even on large
systems in lieu of a rotation system. (The Big Horn Conservarion District
Application at page 10).

18, Using irrivation factors of 2.20 acre-feet per year of water per acre,
and 63.87 acres per cfs, a reservation of water sufficient to irvigate 9,175 acres
would be 20,185 acre-feet with a maximm diversionary flow of 143.3 cofs.

1%3. It is established to the satisfaction of the Board that 20,185 acre-
feet per year with a maximam diversionzry £low rate of 143.4. cfs is the amount
of water necessary for the pupose of the reservation to the vear 2007.

18{(a} A r@ser\}atien of water has been granted to the Department of Natwral
Resources with the condicion that the Department provide the Big Horn Conservation
District's reservation reguest from the Tongue River to the Big Hom Conservation
District for 1,034 acre fect per vear.

19(b} Because of the Desartment of Hatral Resowrces’ Reservation in the

e River and its conditions, there is oo nesd for a reservation of any amount

of water in the Tonpue River for the Big Hom Conservation District.
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Findines Related to the Public Interest (89-830(3)(d)).

20. The reservation will comtribute economically to the public interest.
(The Big Hom Conservation District Applicacion at page 7).

71, The development of future irrigatior projects in Big Hom County Al
beneficial use of water will create jobs and increase the tax revermes. (The Big
Horn Conservation District, Testimony of Yugo Hayematsu, Tr. Vol. 29).

22. The development of new punping facilities, ditches, canals, sprinkler

systems, and other diversions will contribute to the economic stability of the

o

23, Hew irrigation would incresse income in Big Homn County, both for the
farmers who would install the systems and for the local businesses that would
enjov increased sales resulting from the.increase in agricultural income. New
irrigation would increase the muber of both on-farm and off-farm jobs. (Draft
EIS, Vol. I, p. 156).

24, The Big Horn Conservation District has an established plan for completion
of the proposed facilities which will put reserved water to use by the year 2067
{Big Hom Comservation District, Application 9952-r430) .

25. By reserving water for future beneficial use, individual ranchers and
farmers have a more favorable timetable in which to accumulate the capital needed
to Finance, to take maximm advemtage of favorable changes in the agricultural
market, or to utilize the most contemporary techmology available in water delivery
systams. (Big Horn Conservation Odstrict Application at page 5).

26. The plan of the Big Horn Comservation District is not speculative and is

documented to Che highest degree of derail possible. (Big Horn Comservation District).

77. The reservarion shall be putr to use within reasonable diligence and the

olan includes a2 bona fide imtent and ability to use the water reserved as projected.
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28. Detailed planning of district projects will be accarplished through funds
made available by the Montana Legislature or Big Horn Comty mill levy. The
Department of Natural Resmces and Conservation's Technical Assistance Program
wiil also be used.  (The Big Homn Conservation Districr Application ar page 3).

25. 'The Board is satisfied there will be propress toward copletion of
construction of the faciliries with reasonable diligence according to an established
plan which includes the econcmic feasibilicy of each project, 2 solls an? land

classification analysis showing the suitability of lands to sustain frrigaticn,

and possible sources of funding.

30, A4 reservarion sufficient ot irrigate 9,175 acres with water fram the
Big Horn River is in the public interest because it is reascnable to expect that
the Biz Horn Conservation District will j;rrigate an additional 9,175 acres by
the vear 2007

31. It is established to the satisfaction of the Board that the reservation

of 20,135af/y from the Big Horn River with a maximm diversionary flow rate of

143.8 cfs to be used for irrigarion is in the public interest and that there will
be progress toward corpletion of the facility and accorplishment of the AIpose
with reasonable diligence in accordance with an established plan.

32 'Ii: is further established by the Board that a condition of rhe Department
of Natural Resources’ reservation of water in the Tongue Fiver is to supply the
Bip Hom Conservation District with 1,734 acre-feet and a peak flow rate of 7.36cfs

to irrigate 470 acres.

CONCLUSTONS OF 1Al

1. Chapter 8, Title B9, R.C.M. 1947, and in particular, Secticn 89-8%0,

R.C.M. 1947, authorize the adoption by the Montana Board of Nanuwal Besor

ECes

and Consexvatrion of orders resecving water to qualified applicants for veservation

of warer,
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2. If ordered adopted, a reservation must be crdered adopted in accordance
with Chapter §, Titie 89, R.C.M. 1947, and any rules adopted theramder.

3. The Applicant, Big Horn Comservation District, is a political subdivisi
of the State of Montana and as such is entitled to apply to reserve water within
the State of Montane in accordance with 89-830, R.C.M. 1947, and any yules
adopted thereunder.

4. ALl pertinent statutes and rules of the Stare of Montanz have been ad-
hered to in review of this reservation application, both by the Momtana Department
of Matural Resources and Conservation and by the Montana Board of Natiral Reseaurces
and Conservation.

5. Based upon the above Findings of Fact, and specifically based upen any
condition, limitation, or modification of the full applicarion appearing in said
Findings, all pertinent criteria delineated in Section 89-890, R.C.M. 1947, and
any rules adopted thereunder providing for the adoption of an order reserving
water have been met.

6. Nothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor does
anything found herein have bearing on the status of claimed water fights of any
other party except in relation to those vights herein newly applied for, to the

extent necessary to reach a conclusion herein.
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BEFORE THE BOARD OF
HATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATION FOR
RESERVATICN OF WATER NG. 10,003-r42KJ
BY THE TREASURE CONSERVATION DISTRICT

FINDINGS OF FACT AND CON-
CLUSIONS ©F LAW OF APPLI-
TION NG. 10,003-r42KJ

R
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The above-entitled matter came on regularly feor hearing starting
on or about September 6, 1277, in Billings, Montana, hefore the Montana
Board of Natural Rescurces and Conservation and its duly appointed
Hearing Examiner, James Drisc@lie"fhe Applicant appeared by and
through its counsel of record, Gary Spaeth. The Montans Department of
Natural Resources and Conservation appeared by and through its counsel
of record, Richard Gorden. The Montana Department of Fish and Game
eppeared by and through its counsel of record, F, Woodside Wright and
Clayton Hervron. The Montana Department of Health and Envircnmental
Sciences appeared by and through its counsel of record, Mona Jamison.
Witnesses were duly sworn, and oral and documentary evidence was in-
troduced. |

The Board, having read and fully considered the complete record,

makes the f@li@wing Findings of Fact and Conclusions of Law relating

to the Treasure Conservation Distviect, Application No. 10,003-r42KJ.



FINDTHGCS OF FACT

1. The Treasuwre Conservation Distrier hos apolied for a reservaticon of
19,978 acre-feet of water per vear (af/y) with a maximm diversicnary flow rate
of 129 cubic feet per second {cfs) to be used to irrigate 7,645 acres. On the
average this request is for a diversion of 2.6l acre-Teet per acre with a macimm
floae rate of 1 cfs per 59.26 acres. Water is vequested from the Yellowstene River,
Big Horn River, Sarpy Cresk and Tullock Creek for the vear 2000.
(fpplication No. 10,003-v42K7).
Findings Related to the Purpose of this Reservation (89-85G(3){a)).

2. The puwpose of the reservation is to insure water avallsbility and
sdequate streard low for the future agricultural needs of the Treasure Comservation
District. (The Treasure Conservation District Application at page 4).

3. It is established te the satisfaction of the Board that a purpese of
the reservation has been shown (Finding 2).

4. A reservation of water is needed because it will secure a priericy
date for future developments that is earlier than the priority dates such developments
would have if permits were cbtained irmediately before conmstruction or use began
(Treasure Conservation District, Application No. 10,003-r42KI,, p. 5).

5. The reservation is needed because there is a proliferaring world-wide

demand for food, which is dependent on sufficient water availsbility. (The
Treasuve Conservation District Application at pape 4).

&. A reservation is needed because there is cumpetition for water in the
Yellowstone River Basin which may affect the availability of the Applicant o
obtain a water right by permit in the future. This, in turn, will also help
pramote the necessary plamning., (The Treasure Conservatiom Distriet Application

at page 5.
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7. It is established to the satisfaction of the Doard that the need for o
reservation of water has been shown (Findines & and 5) .
Findings Related to the Amount of Water Necessury for the Pur
(85-890(3) () . |

pose of the Reservation

&. The ammmt of water necessarv for this reservarion is the =mwumnt
required to irrigste the muber of acres described in this aoplication that can
reasmably’-be expected to be comleted by the Treaswre Gmsefvati@n District by
the year 2000 (EIS).

%. The payment capacity comsists of total farm revenue mirms all eests
except lrrigation water costs and is the maximm smoamt a water user eculd pay
for water while mointaining a profitable operation (Treasure Conservarien District,
Application io. 10,003-r42KJ, p. 19).

10, The cropping pattern by percent? is 247 for grain and 55% fGZ;". hay, 37%
for stovage and 14% for cash crops with a meximm payment capacity of
per acre. (The Treasure Conservation District Application at page 22.).
11. A S0% m-farm irrigation efficiency was assumed for sprinkler irrigaticn
and 60% for flood irrication. (The Treasure Conservation District Application
at page 11).
12. Comwveyance losses were estimared by formula and ineluded in the diversion-
ary requirenent needs. (The Treaswwe Conservation District Application at page 12).

13, Peak diversion requirements were calculated using recom

nended peak
consumption use rates for alfelfa divided by the on-farm efficiency. (The
Treasure Conservation Distriet Application at page 13).

14. The calculated values for alfalfu equals 11 gpm per acre-foot for
Fleoa irrigacion and 7 gpo Tor sido-rall sprinklers. In the czse of center

pivots. the peak rate was reduced to 5.6 to 6 gpm per acre to wore closely match the
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infilirarion rate of henvy soils to the appileavion rate of svstem. (The Treasure
Conservation District Application ac pase 11).

15, The system will not meet pesak plant consumptive uses, but using the
soil profile as a moisture reservoly, the svstem is sized somsvhat below that
required to meet peak consumotive uses. (The Treasure Conservartion District
Application at page 11).

16, The diversion 'requirement ranges fram .54 cfs per 40 acres to 1 00 ofe

per 40 scres with an zmwal requivement ranging frem 2.39 acre-feet per acre to

3.26 acre-feet per acre for an average of 2.6l acre-feet per acre with a maximm

flow rate of 39,26 acres per 1 ¢fs. (The Treasure Comservation Districr Application
at page 12}.

17. All systems were designed to cpevate similtsneocusly, even on large
systans in lieu of a rotation svstam. (The Treasure Conservatrion District
Application at page 11).

18. Using irrigation factors of 2.61 acre-feet per year of water per acre,
and 59.26 acres per cfs, a reservation of water sufficient to irrigate 7,035 acres
would be 18,361 acre-feet with a maximum diversionary flow of 118.6 cfs,

19. Tt is estsblished to the satisfaction of the Board that 18,361 acre-
feet per year with a maximum diversionarv flow rate of 118.6  +fs is the amount
of water necessary for the purpose of the reservation to the year 2000.

Findinps Related to the Public Interest (39-830(33(d)).

20.  The reservation will contribute econcmically to the public interest.
{The Treasure Comservation District Application ar page 8).

21, The development of future irrigation projects in Treasmwe Comty and
beneficial use of water will create jobs and increase the tax reverues. (The
Treasure Conservation District Application at page 8).

22, From 1960 to 1970, the rural population in Treasure Coumty declined
<05 percent. A malor reason was a lack of job cpportunities (Draft EIS, Vol.

i, n. 101D,
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23. The develgmwent of new pumping facilities, ditches, canals, sprinkier
systems, and other diversions will contribute to the economic stability of the
Coumtv. {The Treasure C@nsérvatim District Application at pagé 8.

24, HNew dirrigation would increase incame in Treassure Comty, both for the
farmers who would install the systems and for the loeal businesses that would

enjoy increased sales resulting from the increase in agricultural income. New

irrigatien would increase the mumber of both on-favm and off-farm jcbs. (Draft
EIS, Vol. I, p. 156).

25. The Treasure Conservation District has an established plam for completion
of the proposed facilities which will put veserved water to use by the year 2000
{Treasure Conservsticn District, Applicarion No. 10,003-v42RJ).

26. 3By reserving warer for future beneficial use, individual ranchers and

e 2 more favorable timetable in which to accumulate the capital

fermers haw

inance, to take maximm advantage of favorable changes in the agricultural
market, or to utilize the most contenporary technolopy available in water delivery
systems. (Treasure Conservation Discrict Application at page 5).

27. The plan of the Treasure Comservation District is mot speculative and

is documenied to the highest degree of detail pessible. asure Conservation
District),

23. The reservation shall be put to use within reasonable diligence and
the plan includes 2 bona fide intent and ability o use the water reserved as
projectad.

29, Detalled plamning of district projects will be accomplished throush
fimds made available by the Montana Lepislature or ’I“‘féasa.zr@ County mill levy.
The Deparcrent of Hatural Reosources and Conmservation's Techmical Assistance
Program will also be used. (The Treasure Comservation District Applieation at

pame 3).
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30. The Beard is satisfied there will be progress toward copletion of
. construction of the fucilities with reasonable diligence according to an established
plan which includes the econcmic feasibility of each project, a scils and land
classification analysis showing the suitability of lands to sustain irrigation,
and possible sources of Funding,

31. A reservation sufficlent to irrirate 7,035 acres 1s in the pubiic
interest because it is reasonable tn cxroent that the Treasure Conservation
District will irrigate an additional 7,035 acres by the vear 2000.

32. It is established to the satisfaction of the Board that the reservation
of 18,361 af/y with a maximem diversicnary flow rate of 118.6 cfs to be used for
irrigation is in the public interest and that there will be progress toward com-
pletion of the facility and accomplishment of the purpose with reasonable diligence
in accordance with an established plan.

33. Bocause of the necessity of storage and because of the lack of any

plans for storase, it is not established to the satisfaction of the Board that
there is a need for a reservacion of water in Sarpy Creek or Tullock Creek, or
that a reservation on these creeks is in the public interest.

CONCLUSIONS OF 147

1. Chapter 8, Title 89, R.C.M. 1947, and in particular, Section 89-890,
R.C.M. 1947, authorize the adoption by the Montana Board of Narural Hesources
and Conservation of orders reserving water to qualified applicants for reservvarion
of water. |

3
g

feed

f ovdered adoptad, a reservetion must be crdered adopted in accordsnce
with Chapter &, Witle 89 R.0.M 1947, and any rules adopted theramder.
3. The Applicant, Treasure Conservation District, is a political subdivision

of the Srate of Montana and as such is enritled o anply o reserve water within

i

the Stace of Montarna i accordance with £3-850, R.C.M. 1947, amd any rules

L g P R
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4. ALl pertinent statures and vules ol the State of Montana have been ade

hered to in review of this reservation avplication, hoth by the Montans Department

of Hatural Rescmrees and Conservation and by the 'ontana Board of Matural Rescurces

zvl Comservation,

3. Based upon the zbove Findings of Fact, and specifically based upon any

ring in said

econdition, limitation, or wodification of the full application appes
Findings, all pertinent criteria delineated in Section 89-8%0, R.C.M. 1947, and
. any rules adopted thercunder providing for the adoption of an order reserving

water have besn met,

6. HNothing found herein has bearing upon the status of water rights

laimad by the Applicant other than those herein newly spplied for, nor does
thing found herein have bearing on the_status of claimed water rights of any
other party except in relation to those rights herein newly spplied for, to the

extent niecessary to veach a conclusion herzin.
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CCHSERVATION
OF THE S5TATE OF MONTANA
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) .
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 10,005-r42KJ )] CLUSIONS OF LAW UF APPLI-
BY THE ROSERUD CCHSERVATION DISTRICT ) CATICH NO. 10,005-r&42¥J

)

The above-entitled matter came on regularly for hearing starting
on or about September 6, 1977, in Eilliﬁgs§ Montana, before the
Montana Beard of Natural Resources and Conservation and its duly ap-
peinted Hearing Examiner, James Driscoll., The Applicant appeared by
and through its counsel of record, Gary Spaeth., The Montana Depart-
ment of Natural Rescurces and Conmservatien avpeared by and through its
counsel of record, Richard Gordon. The Montana Department of Fish
and Game appeared by and through its counsel of record, F. Weoodside
Wright and Clayton Hexrom. The Montana Department of Health and
Envircnmental Sciences appeared by and through its counsel of record,
Mona Jamison. Witnesses were duly sworn, and oral and documentary
evidence was introudced.

The Board, having read and fully considered the complete record,
malies the following Findings of Fact and Conclusions of Law relating

to the Rosebud Conservation District, Application No. 10,005-vr42KJ:
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FLDNEGS OF FACT

1. The Rosebud Conservation Distriet has applied for a ressrvation of

9,129 acre-feet of water per vear (af/y) with a meximm diversionerv flow rate

of 585 cuble feot per se

?

md {cfs) to be used to irrisate 37,380 scres. On the

average this request is for a diversion of 2.52 acre-feet per scre with a maxim

fior rate of 1 efo per 63.86 acres. Water is requested froam the Yellosmstone River
Tonpue River, Rosebud Cresk and Ay
(Application Mo, 10,005-rbZK)).

Findings Related to the Pur

¥

mells Creek for the vesr 2000,

se of this Reservation (89-890(3)(a)).

eservation is to insure water avellabilicy end

iz of the Rosebud Conservarion
i Conservation District 4pplicavien ac page 43,

% For the fubure apricultural ne
(m 2 £ ::.:‘

3. It is established to the sarisfaction of the Hoard that 2 m
' ' e 2,

4. A resexvation of water is needed because 1t will secme a priovicy

date for futime develomns

its that is esrlier than the priovity dates such developments
would have if permits were obtained i

lately before construction or use began
(Rosebud Conservation District, Application Mo, 16,005-r6283, p. 3).

5. The reservation is ne

eded because there is & prolifevating world-wide

demand for food, which is dependent o sufficient water avallzhility. (The Rosebud

Conservation District Application ar page 4,

6. A reservation is nesded titiom for wamter in the

ilability of the Applicant to
dbtain a water right by permit im the future. This, in fian, will also haelp

Yellowstone River Basin which may affect the ava

§ 5 i
W ot 3

proamote the necessary

fosebud Conservaticn District Application

at page 5).

174~



7. 1t is established ro the satisfaction of the Board that the need for a
reservation of water has been shaown (Findings 4 and 5).

Findings Related to the Amoumt of Water Necessarv for the Purmose of the Reservation

(89-830(3) (c)) .

8. The amount of warer necessary for this veservation is the smoamt
vequuired to drrigate the number of acres described in thig application that can
reascnably be expected to be.csmpleted by the Rosebud Conservation District by
the vear 2000 (EIS).

9. The payment capacity consists of total farm reveme minus 2ll costs
except irrigation water costs and is the maximm smount 2 water user could pay
for water while maintaining a profitable operation (Rosebud Conservation District,
Application Mo, 10,005-v42KT, p. 22).

10. The cropping pattern by vereent is 19% for grain end 657 for hay, 5% for

3

silage and 11% for cash crops in the Yellowstone Basin for a maximm

capacity of
$170.00 per acre, and 24% for grain, 59% for hay, ¥, for silage, and 167 for cash
crops in the Tongue River Easin with a maximm payment capacity 055&86;@@ per
acre. (The Rosebud Conservation District Application at page 24).

11. A 75% on-farm irvigation efficiency was assumed for sprinkler irrigation
and 35% for fleod irrigation. (The Hosebud Conservarion Distriet Application at

page 11).

i2. Conveyance losses were estlmated by formula and included in the diversion-

ary requirement needs. (The Rosebud Conservarion District Application at page 11).

13. Peak diversion requirements were caleulated using reccmmended peak

consumption use rates for alfalfa divided by the on-famm efficiency. (The
Rosebud Conservation District Applicarion at page 113,

14, The caleulated values for alfalfa equals 11 gpm per seve-foor for
flood drrigation and 7 gom for side-voll sprinklers. 1In the case of center

pivots, the pesk rate was reduced to 5.5 to 6 gpm per acve to move closely match the
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- reservarion recuest from the Tayw

infiluration vate of heavy solls to the opplication vate of syscem.  (The Rossbud
Conservation Distriet Application at page 11).

15. The system will not meet peak plant consumprive uses, but using the

soll profile as a moisture reservoir, the system is sized somevhat below that

required to mest peak cons

urptive uses.  (The Rosebud Comservaticn Ddstrict
Application at page 11).
| 16, The diversion requiremsnt vanges from .49 ofs per 40 acves to 1.00 ofs

per 40 acres with &n annual reguirement ranging fram 2.15 acre-feet per acrae to

3.26 acre-feet per acre for =n average of 2.52 acre-feet per acre with a maxirim
flow vate of 63.86 acves per 1 cfs. (The Rosebud Consevvatrion District Application
at page 12).

17. All systems were designed to coerate simultanecusly, even on large
systens in liesu of a rotation system. (The Rosebud Conservation District
Application at page 11). )

i& Using irrigarion factors of 2.52 acre-feet per year of water psy acre,
anxd €3.86 acres per cfs, a reservation of warer sufficient to irrigate 34 525 acves

would be 87,003 acre-feet with a n

wimn diversionary flow of 540.7 cfs.
1%9. It is established to the satisfaction of the Board that 87,003 acre-

feet per vear with 3 maximun diversionarv flow rate of 540.7 cfs is the amwmt

of water necessary for the purpose of the reservation to the vear 2000.
19(a) Therc is no water available for the proposed irrigaticon that would take
water from Rosebud and Armells Creslts, and Rosebud Conservatiom Distriet has no

plans to develcp storage on these creeks., (Bosebud Coms

Mo, 10,005-r42K3, pp. 15 and 18). ‘
19¢5) it has mwi besn estsblished to the satisfaction of the Board that there
iz a need for reservaticn of water of any avount'on Armells Creelt snd Rosebud Creek.

19{(c) A reservation of water has been gronted to the Depart

Resourecs with the econditiun thar they provide the Rosebud

Crngervation Distriet's

ue River to the Rosebud Comservation Blstrict of

7,344 af by for 2,895 asves.
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19(d) Pecause of the Dopartment of Natural Rescurces' reservation and its

conditions, there is no need for a reservation of any amount of water in the Tongue

River for the Rosebud Conservation Districth.

i

Findings Related to the Public Interest ({89-820(3) (d)). %

20. The reservation will contribute econcmically to the public interest.
(The Rosebud Comservation District Application at page 7).

21, The development of future irrigatiom projects in Rosebud Comty and
beneficial use Qf water will create jobs and increase ﬁha tax reverues. {(The
Rosebud Comservation District Application at page 7).

22, From 1960 to 1970, the rural population in Rosebud County declined
2.5 percent. A major reason was a lack of job opportumities (Draft FIS, Vol 1,
p. 101).

23. The develeopment of new pmipi_ngwfacilities , ditches, czmals, sprinkler
systems, and other diversions will coniwibute to the econcmic stability of the
County. (The Rosebud Conservation District Applicatiom at page 8).

24, Wew irrigation would increase incame in Rosebud County, both for the
farmers who would install the systems and for the local businesses that would
enjoy increased sales resulting from the increase in agricultural income. New
irrigarion would increase the mumber of both on-farm and off-farm jobs. (Draft
EIS, Vel. I, p. 156).

25. The Rosebud Conservation District has an established plan for completiom
of the proposed facilities which will put reserved water to use by the year 2000
{Rosebud Conservation District, Application Ro. 10,005-r42KF).

26. By reserving water for future beneficial use, individual ranchers and

farmers have a more faverable timetable in vwhich to accoumilate the capital

neaded to fincnce, to take maximm advantage of favorable changes in the agricultural

market, or to utilize the most contemporary technologpy available in water delivery

systems. (Rosebud Conservation District Application at page 5).
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2?, The plan of the Rosebud Conservarion Discrict is not 'specaiative and
is documented to the highest degree of detail possible. (Rosebud Comservatrion
District).

28. The veservation shall be put to use.within reasoneble dlligence and
the plan includes & bone fide intent and ability to use the water reserved as

projectad.
29, Detailed plaming of district projects will be accamplished thoough
fumds mde svailable by the Montena legislature or Rosebud County will levy.

Ihe Department of Matural Resources and Conservariom's Technical Assistence
Program will also be used. (The Rosebud Conservation Distviet fpplication at
page 33,
30. The Board is satisfied there w_%li be progress toward ccmplerion of
comstruction of the facilities with reascmable diligence according to an established

plan which includes the socoms

mic feagibility of esch project, a scils and 1@%’;
classification analysis showing the suitsbility of lands to sustain irrigation,
and possible scurces of humding.

31. A reservation sufficient to irrigate 34,525 acres is in the public
interest because it is reasonable to expect that the Rosehud Conservation Distriet
will irrigéte am additional 34,525 acres by the vesr 2000,

32. It is established to che savisfacticn of the Board that the reservaticn
of 87,003 affy with a maxirem diversiomary Flow rate of 540 7 ofs to be used

pr@gmss Somgared

for irvigation is in the public interest and that there will be
completion of the fecility and accomplistment of the purpose with r@asmw%le

diligene in accovdancs with an established nlan,

33. 1t is further established by the Board that a conditicn of the Departmen

 of Naoural Resources' reservacion of water in the Torngue River is to supply the

Hosebud Conservation District with 7,744 acre-feer and a peak flow rate of &4 4 ofs

ey frvizare 2,835 acres.
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CONCLUSTONS OF LAl

1. Chapter 8, Title 3%, R.C.M. 1947, and in particular, Section 85-890,
B.C.M, 15947, authorize the adoption by the Montana Board of Natural Rescurces
and Conservationm of orders reserving water to qualified applicants for reservation
of water. |

2. 1If ordered adopted, a reservation must be crdered adopted in accordance
with Chapter 3, Tilte 89, R.C.M. 1947, and any rules adopted theremmder.

3. The Applicant, Rosebud Comservarion District, is a political subdivision
of the State of Mmtana and as surch is entitled to aﬁply to reserve water within
the State of Montana in accordance with 85-350, R.C.M. 1947, and amy rules
adopted thereunder.

4. All pertinent statutes and rules of the State of Momtanz have been ad-
hered te in review of this reservation application, both by the Montana De;art%ent
of Natural Resources and Conservation and by the Montana Board of Natural Resourress
anyl Conservation.

5. Based upon the above Findings of Fact, and specifically based wpon any
copdition, limitation, or modification of the full application appearing in said
Findings, all pertinent criteria delineated in Section 99-880, R.C.M. 1947, =nd
any rules adopted thereunder providing for the adoption of an order reserving
water have been met,

6. Nothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor does
anything found herein have bearing on the status of claimed water rights of any
other party except in relation to those rights herein,hewiy applied for, to the

gxtent necessary L0 reach a conclusion herein.
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
- OF THE STATE OF MONTANA
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| )
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 9%47-r&2M ) CLUSICONS OF LAW OF APPLI-
EY THE NORTH CUSTER CONSERVATION J CATION MO. 9947-r4&2n
DISTRICT §

The above-entlitled matter came on regularly for hearing starting
on or about September 8§, 1977, in Billings, Montana, befere the Montana
Board of Natural Rescurces and Conservation and ita duly appointed
Hearing Examiner, James Driscoll. The applicant zppeared by and through
its counsgel of record, Gary Spaeth. The Montana Department of Natural
Rescurces and Conservation appeared by and through its counsel of re-
cord, Richard Gordom. The HMontana Department of Fisk and Game ap-
peared by and through irs counsel of record, R. Woodside Wright and
Ciayton Herron. The Hontana Department of Health and Environmental
Sciences appeared by and through its counsel of record, Moma Jamison.
Utah International, Inc., appeared by and through its counsel of re-
cord, Urban Roth. Intake Warer Company appeared by and through its
counsel of record, Henry Loble. Witnesses were duly sworn, and cral
and documentary evidence was introduced,

The Bosrd, having read and fully considered the complete record,
makes the following Findings of Fact and Conelusiens of Law relating

to the Horth Custer Conservation District, Apvlicaticn Mo, 9947-vé42M.
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PINDLIES 1% FACT

1. Table NCCD-1 summarizes the recuest for reserved water made Ly the “orth

Custer Conservation District for the vear ZI0G7

PLT-r42M, Table 1, oo . 13 and amended Tahle 1).

TABLE HCCD-1

NORTH CUSTER COMSERVATICN DISTRICT

PESERVATION REQUZST

{ Arplication Ho.

Twne of Irrisation Totals
| 5 ; é
; Full- i
| Service . ‘lmrer- | |
Source | Irrigation = snveading | Acres at/y | cfs
| @ |
Yellowstone River ! - * ;
Furber of acres to be | : |
Trrigated iAaLy 0 ! 7,469
Water Request in Acre-Feet ;
ner year 13,3031 0 18,3
i Diversionary Tlow |
rate in cfs 123.4 3 123.4
Tongue River
thaber ¢f Acres to be
Irrigated &, 605 i b 4,805
Water Request in Acre-feet ‘
Der year 10,897 3 10,897
imam Diversionary Flow
rate in cfs £5.8 9 66.8
Powder Mainstem
thmber of Acres to be
Irrigated 26,159 2,585 28,733
ater Fequest in Acre-feet .
per vear 78,480 3,878 82,358
Haxirem Diversionary Flow
rate in cfs 566.9 122.3 69€¢ .2
Powder Tributaries
tamber of Acres to be i
Irrigae / ‘
gated 0 4,200 4 200
Water Request in Acre-feet !
T year ﬂ
| pee e 5 | 6,30 6,300
Maxbrm Diversicnary Flow '
rate in cfs ¥ 420 420
!
44,960 117,836 1,306.4
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Findings Relaved to the Purpose of this Reservation (69-890(3)(2)) .

2. The purpose of the reservation is to insure water availability and

wi for the future agricuituzal needs of the North Custer Conservation

The Rorth Custer Comservation District Application at page 5).

3. It is esteblished to the satisfactiom of the PFoard thet 2 pupose of the
reservation has been shown {(Finding 2).
Related to the Need for the Reservation (89-850(3) (b)).

4, A reservation of water is needed because ir will secure a pricr-ity date
for future developments that is earlier then the priority dates such developments

would have 1f permits were cbtained immediately before oom

struction or use begsa
(Morth Cuoster Conservation District, Application Mo, 9947-v42M, o. 7).
5. The reservation is needed because there is 3 proliferating world-wide

d for food, which is dependent on sufficient water aveilsbility (The Morth

Custer Conservation Dlstrict Application at page 4).

6. A reservation is needed because there is cempetition for wetsr in the
Yellowstone River Basin which may affect the availsbility of the Applicant to obtain
a water right by permit in the future. This, in twwn, will alsc help promote the

necessary plaming (The North Custer Conservation District Application at page 7).

7. It is established to the satisfaction of the Boerd that the need for 2
reservation of water has been sham (Findings 4 and 5).
Findings Related to the Amoumt of Water Necessarv for the P

{89-690(3) (c)) .

wpose of the Reservation

4. The amamt of warer necessary for this reservetion is the amg

it required

to irvigate the nuber of acres described in this application that can reasscnat

expected to be completed by the North Custer Conservation District by the vesr
2007 (BIS). *

9. The peyment capacicy consists of total farm vevenwe mi

1 all cogts except

irvigation water costs and is the maximm amount a water user could pay for water

-182-



while maintaining a profitable operation (Novth Custer Conservation Distwict, Ap-
plication No. 9947-t42M, p. 20}

10, The crooping pattem by percent is 137 for grain and 61% for hay, %% for
silage and 13% for cash crop in the Kinsey area, 197 for grain, 35% for hav, 5% for
silage, and 117 for cash crops in the Tongue River Basin, and 12% for grain, 727 for
hay, 67 for silage, and 107 for cash crop in the Powder River Basin (Morth Custer
Conservation Uistriet Application at p. 12).

11, A 75% on~farm irrigation efficiency was assumed for sprirkler irrigation
and 55% for flood irrigation (The North Custer Comservation District Application
at v, 12).

12,

requirements needs (The North Custer Conservation District Application at page 12).

13. Pesk Diversion requirements were calculated using recommended peak con-
sumption use rates for alfalfa divided by the on-farm efficiency (The North Custer
Conservation District Application at page 12).

4. The North Cusver Conservation District has reguested 10,897 acre-feer per
year (af/v) and a peak flow rate of 86.8 cubic feet per second (ofs) of its total
applied for amomt to irrizate 4,505 acres wirh water from the Tongue River {(North
Custer Conservaticn Districe, Application 9947-v42M, p. 13; Finding 1}.

15, Without additional storage, sufficient unappropriated water is not avail-
able to provide the requested water for the expansion of irrigation in the Tongue
River Subbasin (Drafc EIS, Vol. II, p. 265; Horth Custer Conservatiom District, Ap-
plication No. 9947-v42M, p. 14).

lé. The North Custer Conservation District has no plans for the provision of
such needed storage in the Tongue River Subbasin (North Custer Conservaticn THstrict,
Application 9947-v42M),

17, beither individual irrigators nor groups of irrigators alone could afford
to pav for the storsge needed in the Tongue Rivér Subbasin (Drafc EIS, Vol, 11, o

247,

Corveyance losses were estimated by formula and included in the diversionary

Y
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18. The Montazna Department of Hatural Resources and Comservation has applied
for 2 reservation of all the wnappropriated water in the Tongue River in order to

provide such neaded storage to all existing and potential water users in the Tongue

Kiver Subbasin by enlarging the Department's existing and presently fully committed
Tomgue River Ressxvoir storage facility (Draft Addendum EIS, ». 15). |

19. A conditicn of the water reservation given to the Department of Natural
Rescurces is that part of the reservation is to be used to satisfy the request of
the North Custer Conservation District from the Tongue River (Order of Boord).

23. Unless reservolrs are bullt ami stored water is made available to irrigators,

o water s avallable for additional full-service irrigation in the FPowder River

bhasin (North Custer Conservarion District, Application ®o. 9947-r424, pp. 14 and

15; Horth Custer Conservation District, Application Mo, 9947-p42M, Addendum Mo, 2).
21, The No

h Custer Comservation District has no established plan for pro-
.viding the storage necessary to irrigate the acres that would use water from the

sder River,

22. 1t has not been escablished to the satisfaction of the Board that reservoirs
for storage will be comstructed and therefore the PBoard does mot gremt a water ve-
servation for full-service irrigation from the Powder River. |

23, Sufficient water is avallable from the Yellowstome River to irTigate the
projects that will take water from the Yellowstone River (Drafr EIS, Vol. I1, pp.

276 and 284).

24, The North Custer Comservation District has applied for a reservation of
18,301 acre-feat per year from the Yellowstope River to irrigate 7,440 acres. ,
{Application Mo, 9947-r42M, p. 4).

25. Tais diversion vequivement ranges from .49 cfs per 40 acres to 1.00 cubic

feer ver second for 40 acres with an amwal requivement rvang

ing from 2.18 acre-feet

par acre to 3.40 acre-feet per acve for an average of 2.46 acve~feet per scre and a
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maxirmim flow rate of 1 ofs per 60.29 acres (Custer Conservation District Applica-

rion at page 13, and Addenaum 1 of the Amended Application).

26, Using irvrigation factors of 2.46 acre-feet per acre, a reservation of
water from the Yellowstone River sufficient to irrigare 7,440 acres would be 18,301
acre-feet per year and would be the amount necessary for the purpose of the reserva-
ticn for the year 2007,

27. The ¥orth Custer Comservation District has applied for 2 water -eservatiom

from the Powder River and same of its tributaries for the purpose of ir-
_rigating 2,385 acres from water from the Powder River and 4,200 acres from water
from tributaries of the Powder River by use of watersoreading (Application No. G947-
T62) . |

28. 1t is established to the satisfaction of the Board that 1.5 acre-feet per
acre is the amount of water necessary t&w?raperiy'irrigate acreage by use of water-
spreading,

29, It is established to the satisfaction of the Board that the amoumt of the
water to meet the puwrpose of the reservation of irrigating by waterspreading with
water from the Powder River for 2,535 acres and warer from tributarics of the
FPowder River for 4,200 acres is 10,177 acre-feet per year.

30. It is established to the satisfaction of the Board that the smount of
water nacessary to meet the pupose of the reservation is as follows:

a) 18,301 acre-feet per year from the Yellowstone River
b) 10,177 acre-feet per vear from the Powder River and tributaries
of the Powder River and to be used for waterspreading.

31, It is further established by the Board that a2 condition of the water
reservation granted to the Department of Natural Rescurces for the Tongue River
will be to provide the water for the request from the Tongue River of the North

Custer Conservation Districe of 10,897 af/y for 4 605 acres.
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Findings Related to the Public Interesc (89-890(3)(4)).

32, The reservation will contribute econcmically to the public interest (The
Morth Custer Comservation District Application at page 9).
33. The developmant of future irvigation projects in Morth Custer County end

use of water will create jobs and increase the tax revenuss (The North

Custer Comservation District Application at pase 9).

34, From 1960 to 1970, the rural population in Morth Custer County declined
11.5 percent, A maior réasan was a lack of job coportumities (Draft EIS, Vol. I,
p. 101). |

35. The development of new puping facilities, ditches, camals, sprinkler

-

systems, and other diversions will econtribute to the econowic stability of the County.
(The North Custer Conservation District Application at page 9).

36. BNew irrigation would increase income in Morth Custer Coumty, both for the
farmers who would install the systems and for the loecal businesses that would enjoy
increased sales resulting from the increase in agricultural incoms, New irrigacion
would increase the nunber of both on-farm and of £-Farm jobs. (Draft EIS, Vol. I, v.
1563 .

37. The Borth Custer Conservation District has on established plan for com-
pletion of the proposed facilities which will put reserved water to use by the year
2007 (North Custer Conservation District, Application Wo. 9947-vd2M, pp. 21 and 24).

38. By reserving water for fubwure bemeficial use, individual ranchers and

farmers have a move favorable timetable in which to accumulate the capital needed to

finance, to take maximmm advantage of Favorable changes in the sgriculiural merket,
or to utilize the most contemporary technolopy available in water delivery systeams,
{(Morth Custer Conservation District Application ar pages 5 and 6).

39. The plen of the Norrh Custer Conservation District is not speculative and
is dooumented to the highest degvee of detail possible. (Yorth Custer Conservaticn
Blstrict). J

4%, The ?és@wati@n shall be put to use within reascnable diligence and the
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plan includes a bona fide intent and ability to use the water reserved as projected.,

41, Detailed planning of district projects will be accomplished through funds
made available by the Mﬁﬁtana legislature or Horth Custer Coumty mill levy. The
B@partmﬁﬁt of Matural Rescurces and Conservation's Techmical Assistance Program will
alse be used. (The North Custer Comservation District Application at page 3).

47 The Doard is satisfied there will be progress toward completion of con-
struction of the facilities with reasonable diligence according to an established
plan which includes the economwic feasibility of each project, s soils and land
classification analysis showing the suitability of lands to sustain ixrrigation, and
sossible sources of funding.

43. It is established to the satisfaction of the Board that the reservations
stated in Finding 30 are in the public interest.

NCLUSIONS OF LAW

1., Chapter 8, Title 39, R.C.if. 1947, and in particular, Section 89-890, R.C.M.
1947, authorizes the adoption by the Montana Board of Matural Resources and Con-
servation of orders reserviag water ts'quaiified applicants for reservations of
water.

2. If ordered adopred, a reservation must be cordered adopted in accordance
with Chapter 3, Title 89, R.C.M, 1947, and any rules adopted thereunder.

3, The Applicant, the North Custer Conservation District, is a political
subdivision of the State of Montana and as such 1s entitled to apply to reserve
woters within the State of Montana in accordance with Section 89-890, R.C.M. 1947,
and any rules adopted therewnder.

4. All pertinemt statutes and rules of the State of Montana have been adhered
to in the review of Chis reservation Application, both by the Montana Department of
Hatural Resources and Conservation and by the Montana Eﬁ&id of Naomal Resources and

Comseryatlon,
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mon the above Findings of Fact, and specifically besed won any

condition, limitstion, or modification of the full Avplication appearing in said

Findings, all pertinent criteria delineated at Section 85-390, R.C.M. 1947, and any

v providing for the adoption of an order rveserving water hsve

&. Nothing found bevein has bearing upon the status of water rights claimed 4
the Applicant other then those herein newly applied for, nor does snything

hevein heve besving on the status of claimed water rights of any other party except

in relarion to those rights hevein newly applied for, oo the extent necessary

o

reach 2 covwlueion herein,
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BEFORE THE BOARD OF
HATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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)
I¥ THE MATTER OF APPLICATION FOR 3 FINDINGS OF FACT AND CON-
RESERVATION OF WATER HO. 9943-r42J ) CLUSIONS OF LAW OF APPLI-
BY THE POWDER RIVER CONSERVATICH ) CATION NO. 9943-v427
DISTRICT %

The above-entitled matter came on regularly for hearing starting
cn or about September 8, 1977, in Billings, Montana, bhefore the
Montana Board of Natural Rescurces and Conservation snd its duly
appointed Hearing Examiner, James Driscoll. The Applicant appeared
by and through its counsel of record, Gary Spaeth. The Montana Depart-
ment of Natural Resources and Conservation appeared by and through its
counsel of vecord, Richard Gordon. The Montane Department of Fish
and Game appeared by and through its counsel of record, F, Woodside
Wright and Clayton Herron. The Mentana Pepartment of Health aznd
Environmental Sciences appeared by and through its counsel of record,
Mona Jamison. Utah International, Inc. appeared by and through its
counsel of record, Henry Loble. Witnesses were duly sworn, and oral
and documentary evidence was introudced.

The Board, having read and fully considered the complete record,
mekes the following Findings of Fact and Conclusions of Law relating

to the Powder River Conservation Districe, Application No. 9943-r423.
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FIMDINGS OF FACT

jer River Conservation District has applied for a water reservation

for the vaar 2ppp as follews:

a) 73,560 acre-feet per vear with a mepcimmm diversionary flow rate of
383.2 ofs from the Powler River to irvimate 25,245 acres with full-
service irrigation '

m diversionary flow rate of
s of

b) 6,180 acre-feet per year with 2 maxime
206 cfs from the Fowder River to 1mgat@ 4,120 acres by me:
waterspreading

e} 7,300 acre-feet per vear with a maximm diversicnary flow rate of
500 ofs from Powder River tributaries to irrigate 5,000 acres by
means of waterspreadmg (Powder River Conservatiom Blstrict Ap~
plication No. 9942-r43J, Table 1 and amended Table 1).

Findings Relared to the Purpose of the Reservation (89-830(3){a)).

putpose of this reservation is to ensure that wmrer will be available
pansicn of irvigation in Powder River County by the Powder River
Uemservation District (Powder River Conservavion Distvict, Applicatica Mo. ?@i;Bm
Thil, p. 4).
3. It is eseablished to the sarisfaction of the Board that a s DOR
reservation has been shown (Finding 2).

e of the

Findines Related to the Need for the Reservation (89-290(3) (b)),

4. A reservation of water is needed because it will secure 2 priority date for
future developments that is earlier than the priority dates such developments would
have if pexmits were cbtained immediately before comstruction or use began (Powder
River Conservation District, Application No. 9943-r427, p. 6).

5. A veservarion of water is needed because there is competition for warer in

the Yellowstone Basin which may affect the ability of the applicant to chtain a water

right by pemilt in the futwre (Powder
GI3-rb2T).

River Conservation Distriee, fpplication Ho.

5. It is escablished to the saciefaction of the | for a re-

servation of water has t o (Findings & and 5) .,
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Findings Related to the fmount of Water Necessarv for the Purpose of the Reservation

(85-890(3) (c)) .

7. The Powder River Conservation District has no established plan for pro-
viding the storage necessary for its préposed full-service irrigation,

8. It is unlikely that any future storage on the Powder River will provide a
substantial quenticy of water for irrvigation (Tr. Vol. 32, pp. 17 and 18).

9. In the Powder River Subbasin, only irrigation by waterspreading could ex-
pand significantly unless inexpensive stored water were made available for irrigation
(Draft EIS, Vol. II, p. 278).

10. Tt has not been established to the satisfacrion of the Foard that ény
amount of water should be reserved for full-service irrigation in Powder River Comty
because no water is available or likely to be made available to satisfy the water
needs of full-service irrigation (Findings 7 through 93,

11, Sufficient water is available in the Powder River Subbasin to irrigate the
waterspreading orojects in the subbasin (Fowder River Conservation District, Appli-
cation No, 9943-v42J, p. 13).

12, Of the 34,365 acres for which a reservation has been requested by the
Powder River Conservation District, only 9,120 can be considered to have plans suf-
ficient to merit a reservation because 25,245 acres can be developed only if storage
is provided, and the Application contains no plans for such storage (Findings 1 and
7 throush 11).

13. A figure of 1.5 acre-feet per acre of water is reasocnable for waterspreading
and is more than the amount required for waterspreading under good manazement (Ad-
dendum I of the Amended Application of Touder River Conscrvation Pistrict)

I4. Tt is established to the satisfaction of the Board that the smmmt of
water necessary for the ourpuse of rhe reservacion of supolying 1.5 acre-feet per

acre of water for 9,120 acres is 13,680 acre-feet per vear.
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Findines Related to the Publiic Interest (29-390(3)(d)).

15. From 1960 to 1970 the rural population in Powder River Coumty declined 15.2
percent. A major reascn was 2 lack of job opportunities (Draft EIS, Vol. I, o, 101).

16, New irrigation would increase income in Powder River County, both for the

Fzrm

ners who would install the systems and for the local businesses thet would enjoy

increased sales resulting from the increase in agricultwral income. New irrigaction

would increase the mewber of both on-farm and off-farm jobs (Draft EIS, Vol. 1, p. 156},

ler River Conservation District hes an established plan for camletion

roposed facilities for which a reservation is granted that will put reserved
water to use by the vear 2000 (Powder River Conservaticn District, Applicarion No,
99463-r42T) .

18. A reservacion sufficient to irrizare 9,120 acres is in the public interest

ause it is reasonable to expect that the Fowder River Conservation District will
irrigate an additicnal 9,120 acres by the vear 2000.

19. It is established to the satisfaction of the Board that the reservation of
13.968@ afly to be used for watersnraading irrigation
is in the public interest and that there will be progress toward completion of the
facility and aceomplishment of the vurpose with reascnable diligence in accordance
with an established plen (Findings 15 through 18},

CONCLUSIONS OF 1AW

1. Chapter 8, Title 89, R.C.M. 1947, and in particular, Section 8%-890,
R.C.1M. 1847, suthorizes the adﬁptim by the Mmtana Board of Netural Rescimrces and
Conservation of orders reserving water to qualified applicants for reservations of
water,

2. 1If ordered adopied, a ruservasion must be ordeved adopted in accordance
with Chapter &, Title 89, R.C.M, 1947, and ary rules adopted theremder.

3. The Applicant, the Powder River Conservarien District, is a politieal

subdivision of the State of Muntana znd as such is entitled to apply to reserve
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waters within the State of Montana in accordance with Section 83-850, R.C.M. 1947,
and any rules adopted thereunder,

4, All pertinent statutes and rules of the State of Montana have been adhered
to in the review of this reservation Applicaticn, both by the Mmtana Department of
Matural Resources and Conservation and by the Montana Board of Natuwral Resources and
Conservation.

5. Based upon the above Findings of Fact, and specifically based u.m any
condition, limitation, or modification of the full Application appearing in said
Findings, all pertinent criteria delineated at Sectiom 89-890, R.C.M. 1947, and any
rules adopted therewnder providing for the adoption of an order reserving water have
been met.

6. Hothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly applie& for, ror does anything found
herein have bearing on the status of claimed water rights of any other party except
in velation to those rights herein newly applied for, to the extent necessary to

reach a conciusion herein.
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NATURAL RESOURCES AND CONSERVATION
OF THE S5TATE OF MOUTANA
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| )
IN THE MATTER OF APPLICATION FOR ) PINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 9%46-rh2M )] CLUSIONS OF LAW OF APPLI-
BY THE PRAIRIE CONSERVATICN DISTRICT CATION MO, 9946-v&2M
)

The above-entitled matter came on regularly for hearing starting
on or about September 8, 1977, in Billings, Montana, before the Montana
Board of Natural Resources and Conservation and irs duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its counsel of record, Gary Spaeth., The Montana Department
of Natural Resources and Conservation appeared by and through its
counsel of record, Kichard Gordon. The Montana Department of Fish
and Game appeared by and through ite counsel of record, F. UWoodside
Wright and Clayton herron. The Montana Department of Health and
Environmental Sciences appeared by and through its counsel of record,
Mona Jamison. Witnesses were dulv sworn, and oral and documentary
evidnece was introduced,

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Prairie Conservation District, Application Ko. 9946-rd2M.
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FINDLGS OF FACT

1. The Prairie Conservation District has applied for a reservation of égg&é?
acre-feet of water per vear {af/y) with a maximm diversicna%y flow rate of 567.5
cubic feet per second (Cfs). OFf this anount, 68,024 acre-feet and a peak diversionary
flow of 552.7 ofs are requested for full-service irrigation of 22,241 acres; 4473 acre-
feet and a peak flow of 14.8 cfs are requested for 295 acres of waterspreading. All
full-service irrigation would use water fram the Yellowstone River. All water-
spreading would use water from the Powder River. On the averageg this request is
for a diversion of 3.04 acre-feet per acre and a meximm diversionary flow rate of 1
cfs per 39.71 acres for the vear 007, { Avplication Mo, 9946-r42M,

Table 1 as amended.).

Findines Related to the Purnose of this Reservation (89~850(3) (a)).

2. The purpose of the veservation is to insure water availability and
adequate streamflow for the future asricultural needs of the Frairie Conservation
District. (The Prairie Conservation District Application at page 4).

3. It is established to the satisfaction of the Board that a mopese of
the reservation has been shown (Finding 2).

4. A reservation of water is needed because it will seaure a priovity
date for future developments that is earlier than the pricrity dates such developments
would have if permits were nbrained immediately before construction or use began
(Prairie Conservation Distriet, Application No. 9946-r42M, p. €},

5. The reservation is needed because there is a proliferating world-wide
deamand for food, which is dependent on sufficient water availability. (The Prairie
Comservation District Application at page 43,

&. A reservation is needed because there is campetition for water in the
Yallowstone River Basin which may affect the availabilicy of the Applicant o
obtain a water right by permit in the hutwre. This, in tum, will also help
pramote the necessary plamning.  (The Praivie Conservation District fpplication

ar page Y).
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7. It is esvahlished ro the sarisraction of rhe Beoard that the need for a
reservation of water has been shown (Findinps 4 and 5).

Findings Related to the Amount of Water Necessary for the Purpose of the Reservation

{89-850(3) (<)) .

8. The amount of water necessary for tﬁia reservation is the =
required to irvigate the mumber of acres described in this application that can
reasonably be expected to be completed by the Prairie Conservation Distriet by
the year 2000 (EIS).

9. The payment capacity consists of total farm revermws mimis all costs
except irrigation water costs and is the maximm amoamt a water user could pay
for water while maintaining a profitable operation (Prairie Conservation Ddstrict,
Application No. 9946-v42M, p. 24).

1G. The cropping pattern by percent is 297 for grain and 387 for hay, 107
for silage and 23 for cash crops with 2 maximum payment capacity of $240.00 per
acre. (The Prairie Conservation District Application at page 25).

11. A 75% on-farm irrigavion efficiency was assumed for sprinkler irvigation
and 557 for flood irrigation. (The Praivie Conservation District Application st
page 12},

1z2. Conveyance losses were estimared by formula and included in the diversion-
ary vegquirement needs. (The Prairie Conservation District Application at page 14).

13, Peak diversion requirements were calculated using recommended peak
consumption use rates for alfalfa divided bv the on-famm efficiency. (The

e 14) .

7
>

Prairie Conservation District Application at pa
i4. The caiculated values for olfalfs equals 11 grm per acre-foot for
flood irrvigation and 8 opm for side-rell sprivklers. In the case of center

Il

pivots, the peak rate was veduced to 6.5 gpm per acre to move closely match the
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infilrrarion rate of heavy soils to the aoolication rate of sysrem. (Appiic&tigﬁ
G046-v42A4, at pape 14).

15. The system will not meet poalk nlan consumtive uses, but using the soll
srofile as a mpisture reservoiv, the system is sized somewhat below that requirved to
meet peak consurptive uses. (Application 9946-142M, at page 14).

16, The diversion requirament ranges from .58 cfs per 40 acres to 1.00 ofs per
40 acres with an amual requivement ranring from 2.25 acre-feet per acre to 3.07 acre-

.
feet per acre for an average of 3.04 acre-feet per acre with a maximum Flow rate of
39.71 acves per 1 cfs. (Application 9946-vA2M, at page 1).

17. All systems were designed to cperate similtanecusly, even on larpe systems
in lieu of a rotacion system. (Application 9946-ré42M, at page 14).

18{aUsing irrigacion factors of 3.04 acre-feet per vear of water per acre, and

40.24 acres ver cfs, a reservation of water sufficient to irrigate 22,241 acres would

-

be 63,024 acre-feet with a maximm

River.

(b} Using a waterspreading factor of 1.5 acre-feel per acre, the amount of
water needed for a reservation from the Powder River for waterspreading 295 acres is
443 affy.
| 19. 1t is established to the satisfaction of the E@érd that 68,024 acre-feet
per vear with a maximm diversionary flow rate of 552.7 cfs is the amount of water
necessary for the purpose of the veservation to the year 2000, |

Findings Related to the Public Intevest (39-89G(3){(4)).

20. The reservation will contribute economically to the vublic interest. (Ap-
plication 9945-v42M, at page 3).
21, 'The development of future irvigation projects in Prairie C@@ty and benefi-
cial use of water will create jobs ad increase the tax vevemes. {(Avplication 9946-
rhM, at page 3).
- 22, From 1960 to 1970, the ruxal mﬁﬁl&ti& in Prairie County declined 24.4 per-

cent. A major reason was a lack of job opoortumdties (Drafr EIS, Vol. I, p. 101).
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23, The development of new puwping facilities, ditches, camals, sprinkier
systams, and other diversions will contribute to the sconcmic stability of the
County. (The Prairie Conservation District Application at page 8).
| 24, New irrigation would increase income in Prairie Conmty, both for the
Farmers who wourld install the systems and for the local businesses that would

enjoy increased sales resulting from the increase in agricultural income. New

frrigation would increase the number of both on-farm and of f-farm jobs. (Draft
EIS9 Vol., I, p. 156).

25. The Prairie Conservation Distriet hes an established plan for completion
of the prooosec facilities which will put reserved water to use by the year 2000
(Prairie Conservation District, Application No. 9946-r420 .

26. By reserving water for future beneficial use, individual ranchers and
farﬁﬁrs bave a more favorable timetable in which to accumilate the capical

needed to finance, to take maximm

advantage of favorable changes in the asgricultural
rarket, or to utilize the most contempovrary technology available in water delivery
systems. (Prairie Conmservarion District Applicarion ac pages 5 and 6.

27. The plan of the Prairie Conservation District is not speculative and
is documented to the highest degree of detail possible. (Prairie Conservarion
District).

28. the reservation shall be put to use within reascnsble diligence and
the plan includes a bona fide intent and ability to use the water reserved as
projected.

29. Detailed plarming of district projects will be accamplished through
funds made availsble by the Yontana Legislature or Prairie Camty mill levy.
The Deparument of Natural Rescurces and Conservation's Techmical Assistance
Prosram will also be used. (The Prairie Conservation District Appllcation ar

page 1),
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30, Tae Board is satisfied there will be vprogress toward completion of con-
struetion of the facilizio: with roosonwii. wlligence according to an esctablisbed
plan wiich inclues the economic feasibility of each project, a soils and land
classificarion analysis showing the suitability of lands to sustain irrigation, and

w

possible sources of funding.

1. A reservaricm sufficient to irrigate 22,536 acres is in the public intevest
because it is reasonable to expect that the Prairie Conservation District will
irrigate an additional 22,536 acres by the year 2000,

32. It is established to the satisfaction of the Board that the reservation of
6% 467 affv with a maximum diversionary flow vate of 532.7 cfs to be used for ir-
rigation is in the public interest and .that there will be orogress toward coamletion
of the facility and accomplishment of the pwpose with reascnable diligence in ac-

cordance with an established plan. -

33, It iz eostablished to the satisfaction of the Board that the reservation of
653,467 acre-feet per vear is for 68,024 acre-feet per year for full-service irrigation
from the Yellowstone River, and 443 acre-feet ver vear from the Powder River for

watersoreading,

CONCLUSI(RIS OF 1AW

1. Chapter 8, Title 8%, R.C.M., 1947, and in particular, Section 89-890,
R.C.M. 1947, authorize ;he adoption by the Montana Board of MNatural Rescurces and
Conservation of orders reserving water to qualified aspplicants for reservation of
WHIET,

2. If ordered avonted, a veservation must be ordered adopted in accordance
with Chapter 8, Titie 89, R0 1947, ond any rules adopted thereundsr,

3. The Applicanc, Prairie Conservation District, is a political subdivision

of the SBtare of Montana and as such is entitled o am

1y o reserve water within

lence wich 82-890, R.C.M. 1947, and any vules adopted

the State of ¥ncana in aceord
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4. All pertinent starutes and rules of the State of Montana have been ad-
hered to in review of this reservation apnlication, both by the Montana Department
of Watural Rescurces and C@nservaﬁi@n.aﬁd by the Momtana Board of Natural Rescurces
arl Conservation.

3. Based up@; the above Findings of Fact, and specifically based wpon any
condition, iimitatian, or modification of the full application appearing in said
Findings, all pertinent criteria delineated in Secricon 89-890, R.C.M. 1847, and
any rules adopted thereunder providing for the adoption of 2n order reserving
water have been met.

&. lothing found herein has bearing upon the status of water rights
claimed by the dpplicant other than those herein newly applied for, nor does
anything found herein have bearing @n.the_étatus of claimed water rights of any
other party except in relation to those rights herein newly applied for, to the

eitent nncessary to reach 2 conclusion herein.
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BEFCRE THE BOARD OF |
NATURAL RESOURCES AND CONSERVATION
OF THE STATE CF MONTANA
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)
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND COH-
RESERVATION OF WATER NG. 9951-v42M 3 CLUSICNS OF LAW 0% APPLI-
BY THE DAWSON CONSERVATICON DISTRICT ) CATION NO. 95951-r&2M

)

The above-entitled matter came on regularly for hearing starting
on or about September &, 1977, in Billings, Montana, before the Montana
Board of Natural Resources and Conservation and its duly appointed
Heariag Examlner, James Driscoll. The Appiicant appeared by and through
irs counsel of record, Gary Spaeth. The Montana Department of latural
Resources and Conservation appeared by and through its counsel of re-
cord, Richard Gorden. The Montana Department of Fish and Game ap-
peared by and through its counsel of record, R. Wocdside Wright and
Clayton Herron. The Montana Department of Health and Envirommental
Sciences avpeared by and through its counsel of record, Mona Jamison.
‘Witnesses were duly sworn, and oral and documentary evidence was in-
troduced.

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Dawson Conservation District, Application No. 9951-r42M:
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FLIDINGS OF FACT

1. The Dowson Conservation District has applied for a reservation of

i

45,855 acre-feet of water per year (af/y) with a maxi

1 diversionary flow rate
of 330.8 adbic feet per second (cfs) to be used to irrigate 18,127 acres. On

the average this request is for a diversion of 2.53 acre-feet per acre with a

m flow rate of 1 ofs per 54.80 acres. Water is requested fram the Yellwmsstone
River for rhe vear 1590, (pplication No. 9951-v421, Table 1 =»s amended).
Findings Related to the Purpose of this Reservation {(39-890(2){a)}.

2. The purpose of the reservation is ro insure woter availabilicy and
adequate streamflow for the future agriculoural needs of the Dawson Conservation
Bistrict. (The Dewscn Conservation District Application at page 4).

3. It is established to the sarisfaction of the Board that a mupose of
the reservation has been shown (Finding 2).

4. A reservation of water is needed because 1t will secwe a priority

date for furure developments that is earlier than the priority dates such devels

would have if permits were cbtaired immediately before construction or use began
(Dawscn Conservaction District, Applicarion No. ggﬁl-réﬁbalp. 5.

3. The reservaticn is needed because there is a preliferating world-wide
demagd for food, which is dependent on sufficient water availability. (The Dawson
Conservation District Application at page 4).

&, A reservation is needed becausc there is cometition for water in the
Yellowstone River Basin which may affect the availability of the Applicsnt to
obtain a water right by pemmic in the future. This, in cwm, will also help
pramote the necessary plamming, (The Dawson Consevvation Distriet Application

at page 3.
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7. It is established to the satisfaction of the Board thar the need for 2

reservation of water has been shown (Findings 4 and 5).

Findings Related to the Amount of Yater Necessarv for the Purpose of the Reservation
(89-850(3) (c}). '

8. The amont of water necessary for this reservation is the amount
vequired to irrvigate the number of acres described in this applicarion that can
reasonably be expected to be completed by the Dawson Conservation Distric: by
the year 1990 (EIS). |

9. The payment capacity consists of total farm reveme wmims all eosts
except irrigation water costs and 1s the meximm amount & water user could pay
for water while maintaining a profitable cperation (Dawson Conservation Hstrict,
Application No. 9951-v42M, p. 19).

10, The cropping pattermn by percen& is 29% for grain end 387 for hay, 1%
for silage and 237 for cash crops with 2 maximm payment capacity of $240.00 per
acre. (The Dewson Conservation District Application at page 21).

11. A 23% on-farm irvigation efficiency was assumed for sprinkler irrigation
and 55 for flood irrigation., (The Dawson Conservation District Application at
page 10j.

12. Conveyance losses were estimated by formula and included in the diversien-
ary requivement needs. (The Dawson Conservation Distvict Application at page 12).

13. Peak diversion requirements were calculated using reccmmended pealk
Conssm'tptioﬁ use vates for alfalfa divided by the on-fam efficiency. (The
Dawson Censervation District Applicatica at page 12).

14, The calculated values for alfalfa equals (1 gom per acrve-foot for
fleod irrigation and 3 gpm for side-roll sprinklers. Tn the case of penter

pivors, the pedk rare was reduced to 6.5 goe per acre to more closely match the
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infiltravion rate of heavy soils to the application rate of system. (The Dawson
Conservacion District Application at page 12).
15. The system will not meet peak plant consumptive uses, but using the

soil profile as a moisture reservoir, the systen is sized somewhat below that

required to meet pesk consumptive uses. (The Dawson Conservation Districr
&pplication at page 12}

16, The diversion recuiremsnt ranges fram .58 ofs per 40 acres to 1.00 cfs
per 40 acres with an armwal requirement ranging from 2.25 acre-feet per were to 3.07

s Flow

acre-feet per acre for an average of 2.53 acre-feet per acre with a s
rate of 54.80 acres per 1 cfs. (The Dawson Conservation District Application at
page 12). |

17. All systems were designed to operate simultanecusly, even on large |
syscams in lieu of a rocation system. (The Dewson Comservariom Distriet Application
at gsége 12}.

18, Using ixvisation factors of 2.53 acve-feet per vear of wster per acre,

and 54.80 acres per cfs, a reservation of water sufficient to irxrigate 18,127 acres

would be 45,855 acre-feet with a maximm diversionary flow of 330.2 ofs.
19. It is established to the satisfaction of the Board that 45,855 acre-
feet per year with a maximm diversionar: flow rate of 330.8 ¢fs is the amount

of water necessary for the purpose of the reservatiom to the yenr 1990,

Findings Related to the Public Interest (33-890(3)(d)).

20. The veservation will contribure econumically to the public interest,
{The Dawson Conservation District Application at page 3).

21. The develcpment of future i;r?ig:a%'im projects in Dawson Comty and
beneficial use of water will create jobs and incresse the tax revemues. (The Daesson
Conservation District Application at page 7).

22, From 1960 to 1970, the vural populatien in Demson (

ity declined

3.6 percent. A major veason was a lack of job opportunities (Draft EIS, Vel. 1,

p. 100). ‘
=204~



29, The developrent of new puping facilicies, ditches, canals, sprinkler

systams, and other diversicns will contribute to the econcmic stabilicy of the

County. (The Dewson Conservation District Application at page 7).

24, Hew irrigaticn would increase jncome in Dewson Caunty, both for the

Earmers who would install the systenms and for the local businesses that would

enjoy increased sales resulting from rthe increase in agricultural income. New

irrigation would increase the mmber of both on-farm and off-farm jobs. {Traft

EIS, Vel. I, p. 156).
Dewson Conservation District has an established plan for completion

25.
of the proposed facilicies which will put resexved water to use by the vear 1990

{Dawson Comservation Districe, application Fo. 9951 -r4AT) .

26. By reserving water fer future beneficial use, individusl rancher

farmers have a more favorable rimetable In wich to acosmlate the capital

needed to Finmance, to talie maximm advantage of favorable changes in the agricultural

market, or to ucl
systems. (Dawson Conservation Distriet Application at page 5.
27, The plan of the Dawson Comservation District is not speculative and is

documented to the hiphest degree of detail possible. (Dawson Conservation

District).

78 The reservation shall be put to use within reascnable diligence and

the plan includes a bonma fide intent and ability to use the water reserved as

projected,

99, Detailed plaming of district projects will be accoamplished through
funds made availsble by the Monranz Lepislature or Dawson Comey mill levy. The

Pepartment of Hatural Resources and Comservation's Techmical Assistance Program

won Conservation District Application at page 3).

will also be used. (The D
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10. The Board is satisfied there will be progress toward campletion of

construction of the facilities witiy veasonsble dilivence according to an established
plan wihich includes the economic feasibility of each project, a soils and land
classification enalysis showing the suitabilicy of lends to sustain irrigation,

and possible scurces of funding.

31. A reservation sufficient to irvigate 15,127 acres is in the public
interest because it is reasonable to expect that the Dawson Conservation Districe
will irrigate an additional 18,127 acres by the year 1990,

32. it is established to the sarisfacticon of the Board that the reservation
of 42,455 al/y with a maime diversicnary flow rate of 330.8 ofs to be used

for irvigacion is in the public intorast and that theve will be progress toward

campletion of the facility and accamplistment of the purpose with reasonable
diligence in accordance with an established plan.

CONCLUSIONS OF LAY

1. Chapter 3, Tirle 89, R.C.M. 1947, and in particular, Section 89-890,
R.C.M. 1847, authorize the adoprion by the Montana Foard of Natural Resources
and Conservarion of orders reserving water to qualified applicants for reservariom
of water.

2. If ordered adopted, a reservatrion must be ordered adopred in accordamce
with Chapter &, Titlz 89, R.C.M. 1947, and any rules adopted thereunder.

3. 'The Applicant. Dawson Conservation Distwict, is a pelitiesl subdivision
of the State of Montana and as such is entitled to apply to reserve water within

the State of Montana in accordance with 39-090, R.C.M, 1947, =nd any rules

adopted theramder,

4. All pertinent starutes and rules of the State of Montana have been ad-

hered to in review of this reservarion application, both by the Montens Department
of Matural Resources and Comscrvaction and bv the Montana Bosrd of Natural Rescurces

argl Covse~mcion.
YAt



3. BRased upon the above Findings of Fact, and specificaliy’based Upon any
condition, limitation, or modification of the full anplication appearing in said
Findings, all pertinent criteria delineated in Section 89-890, RK.C.M. 1947, and
any rules adonted thercunder providing For the adoption of an order reserving
water have been met.

6. Hothing found herein has bearing upon the status of water rightc
claimed by the Applicanc other than those hevein newly applied for, nor deoes
anything found herein have bearing on the status of claimed water rights of any
ather party except in relation to those rights herein newly zpplied for, to the

extent necessary to reach a conclusion herain,

-267-

i

¢

{ i

[

i



BEFORE THE BOARD OF
NATURAL HESOURCES AND CONSERVATIOHW
OF THE STATE OF MONTANA
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)
1% THE MATTER OF APPLICATION FOR ), FIRDINGE OF TFACT AND CON-
RESERVATION OF WATER NC. 9945-r42M ) CLUSIONS OF LAW OF APPLI-
8Y THE RICHLAND CONSERVATICOH DISTRICT ) CATION ¥MC. 3945-r&2M

) ;

The above-entitled matter came on regularly for hearing starting
on or about September &, 1978, in Billings, Montana, bsfore the Montana
Board of Hatural Rescurces and Conservation and its duly aprointed
Hearing Examiner, James Drisccll. The Applicant appeared bv and
through its counsel of record, Gary Spaeth. The Montans Department
of Matural Resocurces and Comservation appeared by and through its
counsel of record, Richard Gordon. The Montana Department of Fish
and Game apveared by and through its counsel of record, F. Woodside
Wright and Clayton Herron. The Montana Department of Health and
Environmental Sciences appeared by and through its counsel of record,
Mona Jamison. Witnesses were dulv sworn, and cral and documentary
evidence was introduced,

The Board, having read and fully considered the complete record,
meokes the following Findings of Fact and Conclusicns of Law relating

toc the Richland Conservation District, Application No, 9945-v42M:
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FODINGS OF FACT

1. The Richland Conservaticm District has applied for a reservation of

45,620 acre-feet of water per year {af/y) with a maxima diversionary Llow rate

of 354.2 cubic feet per second (efs) to be used to irrigate 21,710 acres. n

the average this request is for a diversion of 2.10 acre-feet per acre with a

s §low rate of 1 cfs per 61.24 acres.
( Apolication No. 9945-r42M, p. 11).

River for the vear 2200,

Findings Related to the Purpose of this Reservation (89-3%0(3)(a)).

2. The pupose of the reservation is to insure water availability anyd

adequate streamflow for the future sgricultural needs of

District. (The Richland Conservation District Application at page 4y,
ose of

9. It is establisbed to the sarisfaction of the Board that a pw

the reservation has been shown (Finding 2).

4. A& reservation of water is needed because it will seawe a priority

date for future developments that is earlier than the pricrity dates such

developments would have if permits were cbtained immediately befere construction

or use began (Richland Comservation District, Application No. 9645 -y =L, P. 3.

The reservation is needed because there is a proliferating world-wide

demand for food, which is dependent on suFficient water availebility. (The

#ichland Conservation District application at page 5).

6. A reservation is needed because there is competition for water in the

Yellowstone River Basin which may affect the availsbilicy of the Applicemt €0

chtain a water right by permit in the future. This, in twm, will also help

pramste the necessary planning. (The Bichland Conservation District Application

at page 5).
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7. 1t is established ©o the satisfaction of the Board chat the need for a
resorvarion of water has been shown (Findings & and 5). |
Findings Related to the Amount of Water Necessary for the Purpose of the Reservation
{89-350(3) {c}) ).

8. The amxm

it of water necessary for this reservation is the a

required to irrigate the mamber of acres described in this applicsticn that can
raasonably be expected to be camleted by the Richland Comservation District by
the vear 2000 (EIS). ‘

9. The pawment capacity consists of total farm revenue mirus all costs

except irrigation water costs and is the maximm amoun

for water while

sintaining a profitable operation (Richland Comservation Distwict,
Application No. 9945-r42, p. 13). |

10. The crepping pattern by percent is 25% for grain and 407 f@ﬁ hay, 104
for silage and 23% for cash crops with a maximsm payment capacity of $240.00 per
acre. (The Richlond Comservation District Applicaticnm at page 21).

11. A 757 on-farm irrigation efficiency was assumed for sprimkler irrigation
and 557 for fleod irvigation., (The Richland Conservation District Application
at page 10).

12. Corveyance losses were estimated by formula and included in the diversion-
ary requircment needs. (The Richland Conservation Distyict Application at page 10y,

peak

consumption use rates for alfalfa divided by the on-farm efficiency. (The

13, Peak diversion requirements were calculated using recommended
Richland Conservation District Application at page 10}.

14. The ealculated values for alfalfa equals 11 gom per acre-foot for
flood irvipation and 8 gom for side-voll sprivklers. In the ease of center

pivots, the peak rate was voduced £o 3 to 6 gpm per acre to rove closely mateh the
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infilitration rate of heavy soils to the application rate of system. (The Richland
Conservation District Application at page 10).
15, The svstem will oot meet peak plant coonsumptive uses, buf using the

soil profile as 2 wmoisture reservoir, the system is sized samewhat below that

reguired to meet pealk consumptive uses. (The Richland Comservation Thstrict
Applicaticn at page 10).

16, The diversion requirement ranges from .58 cfs per 40 acres to I 00 ofs
per 40 acres with an ammual requirvement ranging fram 2.00 acre-feet per acre to
2.72 acre-feet per acre for an average of 2.10 acre-feet per acre with a maximm
flow rate of 61.24 acres per 1 ofs. (The Richland Comservation District Application
at page 11).

17. All systems were desismed to operate similtanecusly, even on large
systems in lieu of a rotarion system. (The Richlend Conservacion Distriet
Applicarion at page 10).

18. Using irripation factors of 2.10 acre-fest per year of water per acre,
and 61.24 acres per cfs, a reservation of water sufficient to irrigate 21,710 acres
would be 43,620 acre-feet with a meximm diversionary flow of 3534.2 cfs,

19, It is established teo the satisfaction of the Board that 45,620 acre-
feet per year with a maximm diversionarv flow rate of 334.2 cfs is the amount
of water necessary for the purpose of the reservation to the vear 2000.

Findings Related to the Public Interest (59-390(35(d)).

23. The reservation will contribute econamically to the public interest.
(The Richland Conservation District Apolicaticn at page 73.
21, The development of future irrigarion projects in Richland Comty and

beneficial use of water will create jobs and increase the tax revorues.

Richland Conservation District Application at page 7).
22. Fram 1960 to 1970, the nural population in Richland Councy declined

16.9 percent. A wajor veascn was a lack of job gpportumities (Draft EIS, Vol.
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23, opment of new pumping facilities, ditches, canals, sorinkler

systems, and other diversions will contribute to the econcmic stability of the
County.  (The Richland Conservatrion District Application at page 7).

24, Hew irrigation wald increase incame in Richland Comty, both for the

farwors who would install the svetems and for the local businesses that would

enjov increased sales vesulting from the ircrease in agriculoural incoms:. New

irrigaticn would increase the mwber of both on-farm and off-farm jobs., (Draftc
EIS, Vol. I, p. 156).

25. The Richland Conservation District has an establistad plen for come
pletion of the proposed facilities which will put reserved water to use by the
year 2000 (Richland Conservation District, Application Ho. 9%45-t42(), |

26. By reserving water for future beneficial vse, individual renchers and

farmers have a more favorable timetable in which to asccumilate the capital
needed to finance, to take moximum advantage of favorable changes In the agricultural
market, or to utilize the most contewporary technology availsble in water delivery
systems. {(Richland Conservation District Application at page 4).

27. The plan of the Richland Qﬁnservati@n District is not specularive and
is documented to the highest degree of detail possible. (Richland Comservation
District).

28. The reservarion shall be put to use within reascrsble diligence and
the plan includes a bona fide intent and ability to use the water reserved as
projected.

29. Detailed plaming of discrice projects will be accomplished through
funds made available by the Montana Lepislaturs or Richland Comty will levwr
The Department of Hatural Rescurces snd Conservation's Techmicsl Assistance

Program will also be used, (The Richland Conservarion District Application at

page 3.
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30, The Board is sarisfied there will be progress toward completion of
construction of the facilities with reasonable diligence according to an esteblished
plan which includes the ecunomic feasibilitv of sach project, a soils and land
classification analysis showing the suitability of lands o sustain irrigation,
and possible sources of fundine.

31. A reservation sufficient to irrisate 21,710 acres is in the public
interest because it is reasonable to expect that the Richland Comservation
District will irrigate an additionzl 21,710 acres by the vear 2000,

32. 1t is established to the satisfacrion of the Board that the reservation
of 45,620 af/y with a maxirem diversiorary flow rate of 3342 cfs to be used
for irrigation is in the public interest and that there will he progress toward
campletion of the facility and accomplistment of the puorpose with reasonsble
diligence in accordance wiia an establisted plan.

CONCLUSIONS OF LAY

1. Chapter 3, Title &89, R.C.M. 1947, and in particular, Section 39-8350,
R.C.M. 1947, authorize the adoption by the Montana Poard of Matural Resources
and Conservation of orders reserving water to qualified applicants for reservation
of water.

2. If ordered adopted, a reservation must be ordered adopted in accordsnce
with Chapter &, Tizle 89, R.C.M. 1947, and any rules adopted thereunder. ,

3. The Applicant, Richland Conservation District, is a political subdivision
@f the State of Montana and as such is entitled to apply to reserve water within
the State of Montana in accordance with 39-3%0, R.C.M. 1947, and any rules
adeoted therevunder.

4. All pertinent starutes and rules of the State of Montana have been ad-
hered to in review of this reservation application, both by the omtana Pepartment
»E NMasural Resources and Conservation and by the Montanz Board of Matural Pesaurces

and Conservarion.
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5. based uncn the above Findings of Facr, and specifically based upon any
aondition, limitation, or modification of the full application appearing in said
Findings, all pertinent critevia delineated in Section SQwSQG; R.C.M. 1547, and
any riles adopted thereunder providing for the adoption of an order reserving
water have been met,

6. Nothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein nsvly applied for, nor oces
anything found herein have bearing on the status of claimed water rights of any
other party except in relation to those‘rights herein newly zpplied for, to the

extent necessary to reach a conclusion herein,
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BEFCRE THE RBOARD OF
ﬁATUQ&L RESOURCES AND CONSERVATION
OF THE STATE OF MOWTANA
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: )
IN THE MATTER OF APPLICATION FOR )]
RESERVATION OF WATER NO. 11349-r42L8M ) FINDINGS OF FACT ~ND CON-
BY THE LITTLE BEAVER CONSERVATION ) CLUSIONS OF LAWY OF APPLI-
DISTRICT FOR IRRIGATION AND STOCK J CATION WO. 11349-r42L8M
WATERING g
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The above-entitled matter came on regularly for hearing on or
about September 9, 1977, in Billings, Montana, before the Montana
Board of Natural Rescurces and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Apvlicant appeared by and
through its counsel of record, Gary Spaeth, and its legal intern of
record, Bob Phillips., The Momtana Department of Natural Rescurces
and Conservation appeared by and through its counsel of record,
Richard Gordon. The %@nﬁana Pepartment of Health and Environmental
Sciences appearad by and through its counsel of record, Mona Jamison.
The Mcntana Department of Fish and Game appeared by and through its
counsel of record, F. Woodside Wright and Clayton Herreon. Intake
Water Company appeared by and through its counsel of record, Henry
Loble. witnesses were duly sworn, and oral and documentary evidence

was introudced,

The Board, having read and fully considered the complete record

mekee the following Fiméimgs of Fact and Conclusionsz of Law relacing
to that part of Little Beaver Conservarion District éppii@atzan No.

11349-r42L6M dealing with irrigation and stoeck watering,
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FINDINGS OF FACT

1. The Little Beaver Conservation Distriet has applisd for a reservation

of 8,368 acre-fest of water per year (af/y) to be used to ixrigate 5,30 acres

of alfalfa, 12,000 acre-feet to be used for 8,000 acres of waterspreading

3,600 scre-feet to be used for 900 stodk ponds. Bo map

am flow rates were

uested. UWater is requested from C'Fallon, Pemel, sod Cabin creeks, The

exr Uomservation District has also aspplied for a reservarion of 1,400
acre-feet of water per year {(af/y) from O' Fallen Creek and Cabin Cresk (rribu-
taries of the Yellowstone River) and Panel Creck (2 tributsry

of O'Fallon Creek)
for recreation and wildlife ponds in Fallon County. The Applicant has not

identified the locations or sizes of the stoclus

cis, or recreation ponds

nor has it specified the amounts of water veguested from each of the three

-

vamed for the year 2027, (Application No. 11345-

TAZLE).
Findings Related to the Purpose of the Reservation (89-890(3)(a)).

pose of this reservation is to ensure that water will be availshie

for the expected expansion of irrigarticn and stockwater ponds

in Fallon Coamty
by the Little Beaver Conmservation District and to secure a2 water supply for
funure vecreation and wildlife ponds in Fallen Comey (Little Beaver Conservetion
District, Application No. 1134%-v4ZifM, pp. 2 through 6).

3. 1t is established to the satisfaction of the Boasr
has been shown (Finding 2).
Findings Related to the Need for the Reservation (89-830(3)(5)).

the reservation

&. A reservation of water is needed becaus ecure & priority

Hately before constyuetion

ation District, Application Mo, 11340-v4718M
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2. A reservation of water is needed because there is corpetition for
water in the Yellowstome Basin which may affect the sbility of the Applicant to
cbtain a water right by permit in the futwre (Little Beaver Comservation Discrict,
Application No. 11349-v4Z215M, p. 3).

£. A veservation of water is needad because, at this time, only cne body
of water is sufficiently large to provide flatwater recrearicn in a multicomty
area which includes Fallom County (Tr. Vol. 24, p. 65(3)).

7. It is established to thé satisfaction of the Board that the need for a
reservation of water in some amount has been showm (Findings 4,5, and 8),

Findings Relsred to the Amoumt of Warer Nécesséry for the Purpose of the

Reservation (G9-390(3) (c)).

a

6. Because the Draft EIS projected levels of Lrrigation develcpment only
through the year 2000 and because no systematic basin-wide projections have been
mede beyond the year 2000, anv projecticns beyond the year 2000 are speculstive
(Dreaft EIS, Vol. II, p. 241).

9. The amomt of water necessary for this reservation is the smount that

cen reascnably be expected to be developed and put to use by the Little Beaver

Conservation District by the year 2000 (Finding 8).
10. The Little Beaver Comservation District does potr plan to put all of

the water applied for to use before 2027 (Little Reaver Comservation Distriet,
Application No, 11349-v42L5M) .

11. It is established to the satisfaction of the Board that the smeamt of

expansion of irrigation and stodater ponds in Fallon Comty by the
Little Beaver Conservation Distriet is 12,073 acre-feet per vear, Of this 12,073

acra-fear PEr vesy

o 4,273 acre-feer per vear is for full-serviee irrigation, 6,000
acve-feet per vear iz for waterspreading and 1,800 seve-feet per yaar is for stock-

wvater ponds.
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12, Seven recreaticn ponds are plamed to bz constructed in Fallon County

within the next 30 years (Little Beaver
1L34%-v4218M, p. 6).

Conservation District, Application lNo.

13. The average storage capacity of plammed flatwater recreaticn faéilities
in Fallon Coumty is 100 acre-feet (Little Besve
Mo, 11345-p4718M) .

v Conservation District, Application

14. 1t iz established to the sarisfaction of the Poard thet the swunr of

water necessary for the purpose of securing = water supply for future recrestien
and wildlife DOTIGE
indings Related to the Public Interest (89-850(3) (D).

in Fallon County is 700 acre-feet per year,

15. Mew irrigation would incresse income in Fallen County, both for the
farmers who would install the systems and for the local businesses thar would

d sales resulting from the incresse in agricultural income. New

irrigatim T

(Raft Ezsg Yol i, F. lSéy Prafr Addendum

16, Urban populations and nonagr

icultural water users such as mmicipal
water use have been increasing in the Yellowstone Rasin and are projected to |
centinue increasing. Some growing towns such as Sidney have not applied for a
water reservation and may have to depend upon water availability through permics
for the future expansion of water use (Praft EIS, Vol. I, pp. 101 =nd 174).

17. The Little Beaver Conservaticn District hss an established plan for
cm‘@l&ti@n of the proposed facilities which will it reserved water to use by
the yvear 2000 (Little Be:

r Conservation District, Application Mo, 11346-

servation of 12,073 af/v for irrig
in the public interest becsuse

Conservation District will put this =
(Findings 11 and 17).
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1%. 1t is established to the satisfaction of the Board that the reservation
of 12,073 af/y for irrigation and stockwater purposes is in the public interest
grd that there will be progress towerd campletion of the facility and accomplishment
of the purpose with reascnable diligence in accordance with an established plan
Findings 15 through 18).
20, The existing flatwater pond provides such public bemefits as pilenicking,
irming E@ating, and fishing opportumities (Tr. Vol. 24, following p. 65,

T@étm of Thielen, . 3).

21. The existing flatwater pond provides such public benefits as cover for
wildlife and habitat for fish (Tr. Vol. 24, following p. 65, Testimony of Thielen,
p. 3.

22. The adovtion of an order reserving water will make geséible the
ecngtruction of additional ponds to pr@;ide increased opportunity for such
public benefits (Little Beaver Conservstiom District, Applicatien Wo. 11349-
rLLEM, p. 6; Findings 20 and 21).

23. Recreation ponds provide significant public benefits and will contimue
to be dema
8.

ded and used (Tr. Vol. 24, following p. 32, Testimony of Irvine, p.

24. It is established to the satisfactien of the Poard that the reservation
of 700 af/y of warer for recreation and wildlife Ipcmds in Fallon Camty is in
the public interest (Findings 20 through 23),

25. The public interest regquires that specific locations, S@Eééss awoamts,
and plans for the proposed recreation ponds be supplied so that other water

users in the basin may know the status of the reservarion and the amoamt of

g;ﬂ

¢ i

.&‘-;

water available for appropriation (Findings 20 through 24; Little Peaver Conservation —

District, Application No. 11349-v4718) .
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COMCLUSTONS OF 1AW

1. Chapter 8, Title 89, R.C.M. 1547, and in particular, Section 59-890,
R.C.M. 1947, suthorize the adoption by the Montana Boaxd of Natural Resources

ard Conmservarion of orders reserving water to qualified applicants for reservations

of water.

2, 1f ordered adopted, a reservation must be ordeved adopted in accordance

with Chepter 8, Title 59, R.C.M. 1947, and any rules adopted thexe

3. The Applicant, the Little Beaver Conservatrion District, is a political
subdivision of the State of Montanz and as such is entitled to apply to reserve
waters within the State of .;“,

in accordance with 89-8%0, R.C.HM, 1847, and

Ty ru_les

4, All pertinent statutes and rulés of the State of Montana have been ad-
hered to in review of this reservation zpplication, both by the Montens Departusnt
of Hetural Rescurces and Conservation and by the Montzma Board of Hatural Resources
and Conservation.

5, Based upon the zbove Findings of Fact, and specifically based uwpon any
condition, limitation, or modification of the full spplication appearing in said
Findings, all pertinent criteria delineated in Section 89-890, R.C.M. 1947, and
any rules adopted emeremaéer providing for the adoption of an order reserving
water have been met.

6. HNothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor does .

anything found herein have bearing on the statys of claimed water rights of any

other party except in relation to those rights herein neswly applied

extent necessary to reach 2 conclusion herein,
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BEFORE THE BOARD OF
HATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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)
IH THE MATTER OF APPLICATION FOR J FINDINGS OF FACT AND CON-
RESERVATION OF WATER HO. 6294-v42M 3 CLUSIONS OF LAW OF . PPLI-
BY THE BUFFALG RAPIDS PROCJECT g CATION NO, £2%94-v42M

The above-entitled matter came on regularly for hearing starting
on or about September 9, 1577, in Billings, Montana, before the Montana
Board of Natural Resources and Conservation and its duly appeinted
Hearing Examiner, James Drisceoll.- The Applicant avpeared without
benefit of counsel. The Montana Department of Natural Resources and
Conservation appeared by and through its counsel of record, Richard
Gorden. The Montana Department of Health and Environmental Sciences
appeared by and through its counsel of record, Mona Jamison. The
Montana Department of Fish and Came appeared by and through its
counsel of record, F. Woodside Wright and Clavton Herron. Witnesses
were duly sworn, and oral and documentary evidnece was introduced.

The Board, having read and fullv considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Buffale Rapids Project, Application No. 6294-vh3M.
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FISDINGS OF FACT

1. The Buffalo Rapids Proiject rsservation request is surmerized in Table

BRP-1,
TABLE 3RP-1
PROJECT RESFRVATION REQUEST
Ares &cres San
o be Acre-Feat Diversion
Irripated per Year {cfs)
Cracker Box ‘ 1,470 6,73 9.29
Stipsek 3,840 14,861 24.51
Mavsh 3,190 12,345 17.04
Haley 2,372 9,180 12.67
Colgate 760 2,94] 4.9
Saugus-Calypso 450 1,742 2.40
Behind Glendive Canal 3,590 21,230 29.33
Texrry Bench 17,354 43,385 59,87
Terry Unit Additions 1,300 5,031 6.94
Fallen lhit Additions 800 3,086 4,27
Buffalo Rapids Project Additioms 21,000 3,870 5,34
TOLAL 41, 306 124,435 171.72

The amxnt of water vequested for these lands totals 124,435 acre-fest of water per

year (af/y) with & maximm

diversionary flow rate of 171.72 cubic feet ver second
(cfs). It was assumed in determining water requiransnts that 3.87 acre-fest are

needed for each acre supplied by a canal system and 2.5 acre-feet per acre are needed

for spriskler irrigation. The maximm diversionary flow rate was calculated by
miltiplying the wolure vequirements per acre by .QUL38. Iue to an arithmerical ervor
in this apolication, the total peak cfs requisted in the auplication is 166.7 cfs
rather than 171.72 cfs, which is the sum of the peak requests for each avea., All
water is requ@sted.ge be reserved from the Yellowstone River (Buffalo Rapids Proiect,
Application Mo, 62%4-r42H) .
Findings Related to the [
2. The pu

rpose of the Reservation (89-830(3)(2)).

pose of this reservaticn is to ensuwe thar water will be available

cted expansion of irrigation by the RPuffslo Rapids Project (Buffals

fapids Project, Application No. 629%4-v42M, o, 1).
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3. It is established to the satisfacrion of the Board that a purnose of the
reservation has been shown (Finding 2). 4

Findings Helated to the Need for the Reservarion (8¢- ~890(3) (b)) . -

4. A reservation of water is needed because it will secure a pricrity date
for future cﬁevei@;ﬁmts that is earlier than the priovity dates such developments 1
would have if permits were obtained immediately before construction or use began
(Buffale Rapids Project, Apolication Mo, 6294-¢a2M, v, 2.
5. A reservation of water is needed because rhere is competition for water 4
in the Yellowstone Basin which may affect the ability of the Applicant to obtain a
water right by permit in the funwe (Buffalc Rapids Project, Avvlication 62594-rhM, =
o, 2}, <
§. It is established to the satisfaction of the Board that the need for a
reservation of water has been shown (Findiongs 4 and 5)
Findmas Related toc the Amount of Water Necessarv for the Purnose of the Reservation 4
(85-890(3) (e)). —

7. Cracker Pox Unit. There has been mo attempt to evaluate the feasibility or

desirabilicy of this mroject, The Application contains only cost estimates for this K

pmjiecftg with no discussion of economic or social benefits that would be attributable

to this project (Buffalo Rapids Project, Application Mo, 6294-v42M, ». 58).

8. Stipek Unit. There has been no attenpt to evaluate the econcmic feasibilicy -f
or the public benefits of this project. - The Application contains 2 discussion cnly
of the engineering features and costs of this wnir (Buffalo Ranids Project, fpplica-
tlen No. 6294-r421, p. S8). 4

_@@ Marsh Unit. There has been no attespt to evaluate any irvigstion benefits
of this wmit. Although the Application indicates rhat repayment could be accomplished .o
within 40 years, the fraction of costs that are to be repaid and the remsinder thet f
iz to be subsidized ave not diseussed (Buffalo Rapids Project, Applicarion Ho. 6204-
v, p. 34).

~223~



10. Haley Unit. There has been no atterpr to evaluate the econcmic feasibility

or social desirsbility of this project. The Apolication contains discussion only of

singering features and costs of the unit (Buffalo Rapids Project, Acolication
Mo, 62%4-vhB1, p. 52).

11, Colgate Unit. As explained in the Application, exmensive, closelv-spaced

subsurface drains would be necessary for this project, and ner-acre costs would be

higher for this oroject than for other wmits in the Yellowstone division. Operation,

=rent costs for this unit would prebably exceed Jhe payment

capacity. Because of the abowe, the Aprlication contained the recammendation for

further studies be deferred (Buffalc Repids Project, Application No. 6294-r42M, pp,

12. Saugus-Calypso Unit. As ewplained in the Application, the lands in this

wmnit sre better suited to private developmsmt them project develommemrc. Because of

iborve, the Applicaticn omtained the vecomendation that ne further studies be
made (Buffalo Rapids Project,
13.

Application No. 6294-cd42M, vp. J64 and J65).

ls BRehind Glendive Canal. These lands are nart of the Warbird Undc

discussed in the Application. As the Avolication explains, Warbird Unit should be

considered infeasible. Until demand for additiomal irrigated land in Montana becomss
extremely critical, nw engineering plan could achieve feasibility (Buffalc Rapids
Project, Application No. 6294-v42, pp. J68 and J6Y) .

As explained in the Application, the high elevations of the

ands znd the remoteness from the only available dependable water supoly

indicate that current standards would ot permit irrigarion devel t (Buffalo

Project, Application No. &2%-rd2M, p. J63).

15. Terzy Unit Additions. These lands are an addition to the existing Terry

Unit which was compleced in 1948 (Buffalo Rapids Project, Amplication No. £29%-
M, p. 1).
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16. Fallon Unit Addivions. These lands are an additrion to the existing Fallon
Unit which was completed in 1948 (Buffalo Rapids Project, Ammlication No. 6294-v42M
p. 1),

17. Buffalo Rapids Project Additions., These lands are currently nonirrigared

%

and lie gmong the lands currently served with vroject water (Buffals Rapids Project,
fgrlication No. 62%-v4ZM, p. 1).

18. Because the Draft Fnvirommental Immact Statement (EIS) projeciad levels
of irrigation development through the vear 2007 and because no systematic basin-wide
projections have been made beyond the vear 2000, anv orojections beyond the vear 2000
are speculative (Draft EIS, Vol. 1I, ». 241).

19, The possibility of construction of vronosed projects which have been de-
mnstrated to be economically infeasible or for which no economic feasibility has
been demonstrated is highly wicertain. A reservation of water for such projects
would be speculative because it is likely thar nrojects for which costs excesd re-
venues and benefits will not be built by the vear 2000 (Findings 7 through 14 and 18).

20. o water should be reserved for projects which are dememstrably infeasible,
Demomstrably infeasible projects include the Colgate Unit, the Terry Bench Unit, and
the lands behind Glendive Canal (Findings 11, 13, 14, and 19),

21. Ne water should be reserved for nrojects for which economilc feasibility hag
not besn demenstrated. Projects in this category include the Stipek Unit, the Marsh
Unit, and the Haley Unit (Findings 8 through 10 and 193, |

22, Mo water should be reserved for projects that are better developed privately

than as a part of Buffalo Rapids Project. The Saugus-Calvpse Unit is in this category
{Finding 12).

23. Proposed projects that lie within the boundaries of existing successful

projects are d trably econcmically fe

asible, and reservation of water for such

projects should be made (Findings 15 through 17). -
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24, The amount of water necessary for the purmose of the reservarion is the

Ut necessary to irripgate only nrojects which are deronstrably ecomormically feasible

and which are likely to be constructed by the vear 20700.

wnstrably feasible pro-

jects included in this Application and the arounts of water reguired for their
develoment are shawn in Table BRP-2.

TABLE BRP-2

HIBTRABLY FEASTRLE FROJECTS

Acres Paak
ro be Acre-Feer Diversion
Project Irrigated par Year . (cfs)
Terry Unit Addicions 1,300 5,031 6,594
Fallon Unic Additions B0 3,096 4,27
Buffale Rapids Project Additicoms 1.900 3,370 5.3
TOTAL 73,100 11,997 16,55

(Buffale Rapids Project, Application Wo. 62%-r42i, p. 306, Findings 15 through 17
end 23),

- 25. It is established to the satisfaction of the Board that 11,997 affy with
a maximum diversionary flow rate of 16.55 cfs is the smount of water necessary for
the purpose of the reservation to the vear 290 and is sufficient to irrigate the
3,100 acves which are additions to Tervv Unitc, Fallon Unit, and Buffalo Rapids

Project (Findings 7 through 24).
Findines Related to the Public Interest (39-890(3)(3)).

26, Reservation of water for additional irvigation which is not likely to be

installed by the year 2000 is mot in the public interest hecsuse the permits which

are junior to the reservation would have a less relisble water su

{(Twaft EIS, Vol, II, p. 256).

vply as a result

27. The vnused part of 2 veservati

fits o the reser-

vation holder because it is wumsed, irposss umecessary costs and burs
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permit holders. These junior permit heolders will include furure irrigators who
develop with a permit rather than with reserved warer and muiicivalities which have {
rot applied for a reservation (Finding 26).

28, It is not in the public interest to grant a reservarion for the following
projects because it is likely that the reserved water would nor be out to a bEHEfiCiaé

use and would, since wused, inpose costs on hunior nermit hnlders:
=

Cracker Box Colgate

Stipek Saugus-Calypso r
Marsh Behind Glendive Canal ~
Haley Terry Bench

(Findings 7 through 14 and 26-27).
29. It is in the public interest that water be reserved for land which is part

- . A , {
of the existing successful projects that have by their continued cperation dewnstrate-

economtic feasibility and social desirvabilirty. Sufficient water should be reserved

for the additions to the Terry Unit, the Fallen Unit, and the Buffalo Rapids Project

(|

Additions {Findings 23 through 25},
3C. The Buffalo Rapids Project has an estsblished plan for completion of the
proposed facilities which will out reserved water to use by the year 2000 (Buffalc
Rapids Project, Application No, 6294-rd2M) L
3. A reservation sufficient to irrigate 3,100 acres is in the public interest ..

because it is reasonable to expect that the Buffalo Rapids Project will irrigate

{ &

these acres by the vear 2000 (Finding 30). -

32. 1t is established to the satisfaction of the Board that the veservatrion of

11,997 af/y with 2 mawdmum diversionary flow rate of 16.55 efs to be used o irrigate

{

additions to Terry, Fallon, and Buffalo Rapids Units is in the public interest and

that there will be progress roward conpletion of the facility and acoumplishment of

mose with veascnable diligence in accordance with an egtablished plan (Findings

3L,
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COACLUSIONS OF 1AW

1. Chanter 8, Title 89, R.C.,. 1947, and in particular, Section 39-890. R.C.A.
1947, authorizes the adontion bv the Montana Board of Matural Resources and Conservae
tion of orders reserving water to qualified anolicants for reservarions of warer.

2. 1If ordered adonted, a reservstion must be ordered adonted in azccordance
with Chaprer 8, Title 83, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, Buffalo Rapids Project, is a volitical subdivision of the
State of Mmtana and as such is entitled to apply to reserve waters within the State
of Montana in accordance with Section 85-39C, R.C.M. 1947, and anv rules adonted
therewnder,

4. All pertinent statutes and rules of the Starte of Yontznz have been adhered
to in the veview of this reservation Application, both by the Mmtana Department of
Matwral Resources and Conservariom and'%y’the Mmtana Foard of Matural Rescurces and
Cbnservatian“

3. Based wpom the above Findings of Fact, and snecifically based upon any
condition, limitavion or modification of the full Application appearing in said
Findings, all certinent eriteria delineated in Section 89-850, X.C.M. 1947, and any
ruies adopted thereunder providing for the adoption of an order reserving water have
bean met,

6. Hothing found herein has besring upon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does anything found
herein have bearing on the status of claired water rights of any other narty except
iﬁ-relati@n to those rights herein newly applied for, to the extent TIRCESSALY O

voach a8 crnclusion herein,
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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)
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NG. 993L-v ) CLUSIONS OF LAW UF APPLI-
BY THE MONTANA DEPARTMENT OF STATE )] CATION NOQ. 9931-y

LANDS §

The above-entitled matter came on regularly for hearing starting
on or about August‘lﬁ, 1577, in Billings, Montana, before the Montana
Board of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll.” The Applicant appeared by and
through its counsel of record, John Norht and David Woodgerd, The
Mcntana Department of Natural Resources and Conservation appeared by
and through 1ts counsel ¢f record, Richard Gordon. The Montana De-
partment of Health and Environmental Sciances appeared by and through
its counsel of record, Monaz Jamison. The Montana Department of Fish
and Game appeared by and through its counsel of recafd§ F. Woodside
Wright and Clavton Herron. The fourteen applicant comservation dis-
tricts appeared by and through their counsel of record, Gary Spaeth.
Utzh International, Inc., appeared by and through its counsel of re-

cord, Urban Roth. The Montana Power Company appeared by and through

its counsel of record, Robert Woodahl.. Intake Water Company appeared

by and through ite counsel of record, Henry Loble. Trout Unlimited
and the Federation of Flv Fishermen appeared by and through their
counsel of record, James Goetz. Witnesses were duly g%@gﬁg and oral

and documentary evidence was introduced.
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The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Montanas Department of State Lands, Apvlication Wo., 9931-r:
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FINDINGS OF FACT

1. The Montana Department of State Lands has applied for a reservarion of
21,429 acre-feet of water per year (af/y) with a meximm diversicmary flow rate
of 143,64 cubic feet per second (cfs) in order to provide water for full-service
irrigation of 7,143 acres in Park, Sweet Grass, Carbon, Big Hom, Yellowstone,
Treasure, Rosebud, Custer, Prairie, Dawson, and Richland counties. Proposed
diversicns are from the Yellowstone, Powder, Tongue, and Big Horm rive+s and
small tributaries of the Yellowstone River (Montana Department of State Lands,
Application N@ 9931-r, pp. 3 through 5).

Findings Related to the Purpose of the Reservation (89-890G(3)(a)).

2. 'The purpose of this reservation is to ensure that water will be available

for the expansion of irrigation on land managed by the Montana Department of

State Lands (Montana Department of Stat® Lands, Application No. 9931-r, p. 1).
3. It is established to the satisfaction of the Board that a purpose of

the reservation has been shown (Finding 2).

Findings Related to the Need for the Reservation (89-890(3)(b)).

4. A reservation of water is needed because it will secure a priority

date for future development that is earlier than the pricrity dates such developments

would have if permits were obtained immediately befere constxuction or use began
(Draft EIS, Vol. 1, p. 1.

5. A reservation of water is needed because there is competition for
water in the Yellowstone Basin which may affect the ability of the Applicant to
obtain a water right by permit in the future (Montama Department of Stare Lands,
Application Ne. 9931-r, p. 1).

6. The Resource Development Bureau of the Department of State Lands fully
intends to develop all the irrigsble school trust land in the Yellowstone River
Basin which is suitable for full service irrigation (Tr. Vol. 3, pp. 36-37).

~231-
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7. Under the curremt budget limitations, it will tale a o

to develop the irvigable school trust land in the Yellowstone River Basin (Iv.
Vol. 3, pp. 36-37).

8. Application for Reservaticn Mo. 9931-r is o

ad to insure the availability

of water in the Yellowstone River Basin to develap schoo

camor be develooed in the nesr fubuwe due to the shove |
Vol. 3, p. 48},

8. It is established to the sstigfaction of the Bosrd that the nesd for

Reservation (89-890(3)(c)).

15, This Application requests water for 39 separate projects which ave
identified by’ pr@ject rR R 7
e, 99’31“fs pp. 3 through

hough no significant irvigation development can ocowr in the Tongue
aveloped, the De

pariment of State Lands

>asin unless n=w storage is &

requested a reservation for four projects that would use the Tongue River Reservoir
{(Draft EIS, Vol, 1I, p. 244; and Depariment of State lands Application, p. 3).
12.

However, no significant additicmal irvigation development can ocour in
the To
p. 244),

wue River Subbasin unless new storage is developed (Traft EIS, Vol. II,

13, The Department of State Lands

has mot addressed iteslf to any plans
e River Subbasin,

for storage in the Ton
14, ‘The Montana Department of Natural Resources snd Cons

applied for 8 reservation of all the w priated water in the To
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fully comicted Tongue River Reservoir storage facility (Draft Addenchm EIS, p.
15). 4

15, A major purpose of the Montanz Department of Natural Resources and

Conservation reservation is to provide the storage necessary for additional
ixrigation water in the Tongue River Subbasin (Draft Addendum EIS, p. 15). ¢
16. With the expansion of the existing state-cwned multipurpose reservoir

an the Tongue River, there will be sufficient storage for the smount f water

5]

requested fram the Tongue River by the Department of State Lands in Application
9931-r. _

17. The Department of Natural Resources has been granted z reservarion for
storage of 450,000 acre-feet per year of water from the Tongue River subject to
the condition that part of the reservation be used to meet the request of the
Department of State Lands in Applicatich 9931-r for 1,431 acre- -
feet per year from the Tongue River (Board Findings of Fact - Department of 4
Natural Resources and Conservation 56). -

18, Projects 6, 7, and 8 of the Department of State Lends Application were with-

drawn by the Department of State Lands from the Application (Department af i
State Lands Finding of Fact 17).

.19. Project 6, 7, and 8 were projects that needed water from the Powder
River. €
20, There is no need for a water reservation From the Powder

River for the Department of State lands in Applicatiom 9931-¢.

21. Seven tracts (project nos. 9, 11, 12; 18, 19, 27 and 42) of the Department
of State Lands Applicaticn have less then 2 one-to-one cost benefit ratio and
are mot econcmically feasible (Depactment of State Lands Application, $231-x) . -

22. Of the 3% projects which were finally identified by the Department of
State Lands as being pf@jects in need of water reservations, only 27 can be
eonsidered as economically feasible and not part of the Tong

(Firdings 16, 17 and 21),

{ﬂg

~233-



2%, The payment capacity consists of total reverue mirus all costs, except

4

irrigation water costs, and is the maximum

amnt an investor could pay for

irrigation water while maintaining a profitsble operation (Montana Depariment of

State Lands, Application Mo, 9531-r, p. 8).
24, For all projects in this Application, the payment capacity for the
investments reguired by the Montana Department of State Lands is $46.32 per acre

&nd the payment capacity for the investments required by the lessees of state

lands is $57.76 per acre (Montans Department of Statehlﬂzﬁs, Application o
993L-r, p. 10).

25. Projects 10, 13 through 17, 20 through 26, and 29 tlwough 41 are
economically feasible and have an adequate water supply. It is reascnable thar
the Montana Department of State Lands will irrigate all the projects proposed in
the Application which are economically feasible and for which water is available.

Such projects total 4,286 acres and need 12,858 af/v with a maxim

m diversionary
flow rate of 86.11 cofs (Montana Department of State Lands, Applicarion No. 9931-
r; Findings 7 through 18). | g

26. The Department's plan is to begin constyuction of the pr@jects.:m the
near future but it camnot complete construction for a mmber of vears since it
is funded on 2 vearly basis and receives enocugh womey in a single vear to
construct only a few projects. The Department intends to develop all the projects
by the year 2000, The target date which has been set is Decen

ber, 2000 (Applica-
tiom No. 9931-1).

27, It is established to the satisfaction of the Poar
anxl 2 maxirem

d that 12,858 af/y

diversionary flow rate of 86,11 efs is the ax

it of water necessary

for the purpose of the reservetion to the vear 2000 from the Yellowstone and Big
Horn Rivers. *

28. It is fuwrther established by the Board that a comdition of the reservarion
of water grented to the Department of Natural Rescurces is thet part of the

reservation is to be used to mest the request of the Depariment of Stare Lands

=P -



reservation request in Application 95931-r for 1.43% acre-feet per year

from the Tongue River Rerervoir,

dings Related to the Public Interest (89-850(3) (D)) .

Z5. A reservation of 12,858 af/v and a maxirem diversionary flow rate of
86.11 cfs is in .the public interest because it is reasonable to expect that the
Montana Department of State Lands will put the water to bemeficial u-e from the
Yellowstone and Big Horn Rivers (Application No, 9931~r§.

30. The Resource Development Pureau's tudget allows only 2 limited mumber
of projects to be completed each year on a state-wide basis (Tr. Vol. 3, p. 36—

37.

31. It is established to the satisfaction of the Board thar the reservarion
of 12,858 af/y and a maximur

diversim flow rate of 86.11 ofs is in the
public interest and that there will be Progress toward campletion of the faciliry
and accomplishment of the purpose with reascnable diligence in accordance with
an established plan (Findings 29 and 30).

CONCLUSIONS OF 1AW

1. Chapter §, Title 89, R.C.M. 1847, and in particular, Sectiem §9-890,
R.C.M. 1947, authorize the adoption by the Montana Roard of Natural Resources

ard Comservarion of orders reserving water to qualified applicents for reservation

of water.

2. If ordered adopted, a raservation mist be ordered adepred in accordance
with Chapter 8, Title 89, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, Momtans Department of State Lands, is an agency of the
State of Montana and as such is entitled to apply to reserve waters within the

State of Momtana in accordence with Section 89-830, R.C.M. 1947, and iy rules

=235~
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4., All pertinent statutes amul tules of the State of Momtana have been ad-
hered to in review of this reservatiom application, both by the Montema Department
of Matural Rescurces and Conservatiom and by the Montana Board of Nanwmal Rescurces
and Conservation.

5. Based upon the above Findings of Fact, and specifically based wpon any
condition, limitation, or modification of the full application appearing in said
Findings, all pertinent criteria delineated in Section 89-895, R.C.M. 1947, ad
eny rules adopted thereunder providing for the adoption of an order reéervﬁmg
water have been met,

6. Rothing found herein has bearing

upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor does
anything fomnd herein have b

; on the status of claimed water rights of any
other party except in relation to those rights herein newlv appiied for, to the

extent necessary to reach a conclusion hersin,

A
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IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 9933-r ) CLUSIONS GF LAW GF APFLI-
BY THE MONTANA DEPARTMENT OF STATE ) CATION NO. 9933-r

LANDS - g
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The above-entitled matter came on regularly for hearing starting
on or about August 10, 1377, in Billings, Montana, before the Montana
Board of Natural Resources and Conservation and its duly appeinted
Hearing Examiner, James Driscell.” The Applicant appeared by and
through its counsel of record, John Nerth and David Woodgerd. The
Montana Department of Natural Rescurces and Conservation appeared by

and through its counsel of record, Richard Gordon. The Montanpa

Department of Health and Environmental Sciences appeared by and through

its counsel of record, Mona Jamison. The Montana Department of Fish
and Game appeared by and through its counsel of record, Gary Spaeth.
Utah Internaticnal, Inc., appeared by and through its counsel of re- .
cord, Urban Roth. The Montana Power Company appearad by and through
its counsel of recoxd, Robert Woodahl., Intake Water Company sppeared
by and through its counsel of record, Henry Loble, Trout Unlimited
and the Federation of Fly Fishermen appeared by and through their
counsel of record, James Goetz. Witnesses were duly sworn, and oral
and documentary evidence was introduced,

e

The Board, having read snd fully considered the C@mpiete record

2

mekes the following Findings of Fact and Conclusions of Law relating to the

)

i

2 il

£

¢ ‘m



FINDINGS OF FACT

1. The Montana Department of State Lands has applied for a reservation of
30,898 acre-feet of water per year (af/y) with 2 maximum diversionary flow rate
of 218.03 cubic feet per second {(cfs) in order to irrigate 10,875.62 acves of
land which adjoin and are part of irvigation projects for which conservarion
districts have also requested a reservation of water (Montana Department of Stare
Lands, Application 9933-x, p. 1).

Findings Related to the Purpose of the Reservation (89-890(3)(a)).

2. The purpose of this reservetion is o ensure that warer will be availsble

for the esxpansion of irrigetion on land managed by the Montana Department of

State lands

(Montana Department of State Lands, Applicaticon No. 9933-r, p. 2).

3. It is established to the satisfaction of the Board that a purpose of

Findings Related to the NMeed for the Reservation (89-890(3) (L)),

P

4. A reservaticn of weter is needed because it will secwe a priority

date for future development that is earlier than the priority dates such developments
would have if permits were obtained irmediately befors constvucticn or use began
(Draft EIS, Vol. I, p. 1). |

5. A veservation of water is needed because there is competition for
water in the Yellowstone Basin which may affect the sbility of the Applicant to

cbtain a water vight by permit in the fubire (Mom

fpplication Mo, 9933-r, p. L).
6. The Resource Development Buresu of the Department of State Lands fully

wis ©o develop all the irrigsble school trust

land in the Yellowstone River
Basin which is suitable for full service irrigation (Tr. Vel. 3, . 36-373.

7. diget limitations, it will tske
to develop the irrigable school trus
Vel. 3, pp. 36-37).

Under the current s

~£ 38



8. Application for Reservation No. 9932-v is needed to insure the avail-
ability of water in the Yellowstone River flasin to develop school trust lands
which carmot be developed in the near future due to the above budget limitations
(Tr. Vol. 3, p. 48).

9. It is established to the satisfaction of the Board that the need for
2 reservation of water in some amount has been shown (Findings 4 and 5)

Findings Related tc the Amount of Water Necessary for the Purpose of the

Reservation (89-8%0G(3)(c)).

10, The Department of State Lands has requested a water reservation of
4,618 acre-feet per year from the Powder River to be used o irrigate 1,508 acres
{Depariment of State Lands, Application 9933«1‘)7.

11. HNo significant additional irrvigetion development can occur in the Powder
Subbasin unless storage is developad (Dfaft EIS, Vol. II, p. 248).

12. The Montana Department of State Lands has submitted no plans for
development of the needed storage for the Pmwder River Subbasin.

13. Because of the lack of storage and because of no future plans for
storage a reservation for 549618 acre-feet per year from the Powder Riverr will not
be granted to the Department of State Lands (Draft EIS, Vel. II, p. 248).

14. The Department of State Lands has requested a water reservation of
390 acre-feet per year from the Tongue River to be used to irrigete 130 acres
{Department of State Lands, Application No. 9933-1).

15. Mo significant additional irvigation development can occur in the Tongue
Subbasin wnless new storage is developed (Draft EIS, Vol. II, p. 244).

16, The Montana Department of State Lands has submitted no plans for

Jevelor

ament of the needed storage for the Tongue River Subbasin (Draft EIS, Vol.
11, p. 248},

-239-
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17. The Yontana Depoarvtment of Mhtural Pesources and Conservarion has been
gramted a reservation which would develop storage for all of the unappropriated
water in the Tongue River in order to effectively store and manage the increased
reservolr capacity that would be realized by eniarging the existing Tongue River
facility (Poard Finding 56, Application 9942-r42C) .

18. A& condition of the Department of Natural Resources water reservation
of 450,000 acre-feet per year of water from the Tongue River is thar part of the
reservation be used to meet the request of the Department of State Lands in
Appilication 9933-r for 390 acre-feet per vear for 150 acrss from tHhe Tonsue River
(fBoarc Finding 26 for Awmlicacion 59462-v420) .

19. Application No. %933-r recuires diversion facilities which will be
constructed according to the plans of the Conservarion Districts and the niles
and regularions adopted by the Board of Land Comnissioners (Application Mo,
9933-r, pp. 2 throush 4).

20. The Department’s plan is £o begin constzuction of the projects in the

near futuwre but it carmot complete construction for a mamber of vears since it

is funded cn a yearly basis and receives encugh momey in a single year te construct

only a few projects, The Department intends to develop all the projects by the
 year 2000 (Application No. §933-1).

21. Since the school trust lands in Applicarion No. 9933-r will be included
in projects developed by the Conservation Districts, information as to soil

classification and econcmic feasibility is contained in the Conservarion Tistrict

Applications and is not repeated in this Application (Testimony of Randall
Bighl).

22. It is established to the satisfaction of the Bo

d that 25,58%.72 affy

i diversionary flow rate of 185.2 ofs is the o=

with a m

mt of water necessary

for irrizating 9,22 acves from water of the Yeliowstone River.
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Findines Belated to the Public Interest (85-590{(3{d)}.

23. Mew irrigation will increase income in the region, both for the farmer
thet will install the systems and for the businesses that will enjoy increased
sales resulting from the increase in agricultural income. New irrigation will
increase both the murher of on-farm and off-farm jobs (Draft EIS, Vel. I, p. 156},

24. Apolicarion No. 9933-r is in the public interest because it will benefit
agriculture and the general econouy of the state (Application ¥o. 9533-r, p. 2}.

25. Application Mo, $533-r is in the public inrerest because it will allow

the development of State of Montana school trust land in the Yellowstone River

£ 4

Rasin which will increase revenues to schools of Montana (Application No. 9933-r, ». 2:

flow rate of 185.7 cfs

26. A reservaticn of 25,889.78 af/y and a maximum

for irrigating 9,236 acres is in the public interest because it is reasonable to

expect that the Montana Department of State Lands will put this water to beneficial

use (Montana Department of State Lands, Application No. 9933-1).

27. It is established to the satisfaction of the Board that the reservarion

of 25,889.78 af/v and a maximum flow rate of 185.2 cfs for irvigation of 9,236 acres

is in the vublic interest and that there will be progress toward completicn of the

facility and accomlishment of the mupose of the reservation with reasonable

di.ligence in accordance with an established plan (Findings 8 through 29).
CONCLUSTONS OF LAW

1. Chapter 8, Title 89, R.C.M. 1947, and in particular, Section 89-890,
R.C.M. 1947, authorize the adootion by the Mbntans Board of Hetural Resources amd
Conservation of orders reserving water to gqualified applicants for reservation of
wAter.

2. If ovdered adopted, a reservation must be ordeved adopted in accovdance

with Chapter 2, Title 89, R.C.M. 1947, and any rules adopted thereumnder.

o
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3. The Applicant, Montana Department of State Lands, is en agency of the

State of Montans and as such is entitled to apply to reserve waters within the

State of Mmmtana in accordance with Section £9-890, R.C.M. 1947, and any rules

her@d to in review of this reservation applicaticn, both by the Montana Department
of Natural Rescurces and Conserva

Bagsed upon the above Findings of Fact, and specifically based upon any

condition, limitation, or modification of the full application appearing in said

lings, all pertinent criteria delineated in Section B9-8530, R.C.M. 1547, and
iding for the adoption of an order veserving

P

water have been m=t,

6. Nothing found herein has bearing upon the statue of werer rights

laimed by the Applicant other than those herein nawly aspplied for, nor doss
hing foumd herein have bearing on the status of clads

ed water vights of eny
other party except in relation to those rights herein newly aspplied for, to the

extent necessary to reach a comclusion hersin,
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BEFOEE THE RBOARD OF
JATURAL RESGURCES AND COMSERVATION
OF THE STATE OF MONTANA 4
) -
IN THE MATTER OF APPLICATION FOR J FINDINGS OF FACT AND COH-
RESERVATION OF WATER HO. 9934-r 3 CLUSIONS OF LAW OF APPLI- _
BY THE MONTANA DEPARTMENT OF STATE ) CATLON NO. 9934-r %
LANDS )
)

The above-entitled matter came on regularly for hearing starting p
on or about August 10, 1977, in Billings, Montana, before the Monrtana
Beard of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and :
through its counsel of record, Jehn Norch and David Woodgerd, The -
Montana Department of Natural Resources and Conservation appeared by
and through its counsel of record, Richard Gordon. The Montana o

Deparcment of Health and Environmental Sciences appeaved by and through ~
its counsel of record, Mena Jamison. The Montana Department of Fish  —

and Game appeared by and through its counsel of record, F. Woodsite

and Clayton Herron. The fourteen applicant conservation districts ﬁﬁ
appeared by and through their counsel of record, Gary Spaeth. Utah _
International, Inc., appeared by and through its counsel of record, .
Urban Roth. The Montana Powver Company appeared by and through its -~
counsel of record, Robert Woodahl. Intake Water Company appeared by

and through its counsel of record, Henry Loble. Trout Unlimited and mé
the Federation of Fly Fishermen appeared by and through their counsel -
of record, James Goetz., Witnesses were duly sworn, and éral and
documentary evidence was introduced, g

!



The Board, having read and fully considered the comnlete record,
- mzkes the following Findings of Fact and Conclusions of Law realting
te the Montana Department of State Lands, Application No. 9934-r.

FINDINGS OF FACT

L. The Montana Department of State Lands has applied for a reservation of

15,078 acre-feet of water per vear (af/v) in order to irrigate 10,270 acres by

waterspreading. No maximem flow rate has been requested. Diversions are requesced
from memerous tributaries of the Yellowstone River and would be locared in

Rosebud, Treasure, Sweet Crass, Big Hom, Yellowstone, Richland, Prairie, Daw

SOHY,
Powder River, and Custer counties (Montana Department of State Lends, &pplication
No. 9934-v, vp. 2 thyough 17),

Findings Related to the Purpose of the Reservation (89-890(3)(a)).

2. The purpose of this reservation is to ensure that water will be availsble
for the expansion of irripation on land managed by the Montsna Department of
State lands (Montana Department of State Lands, Application No. 993%-r, p. 1),
| 3. It is established to the satisfaction of the Board that a purpose of
the reservaticn has been shown (Finding 2).
Firdings Related to the Need for the Reservation (89-890(3)(b)).

4. The Resource Development Bureau fully intends to develop all the irrigable
school trust land in the Yellowstone River Basin which is suitable for water
spreading irrigation (Tr. Vol. 3, pp. 36 and 37).

5. Under the current budget limdtations, it will take 2 n

et of years to
develep the irrvigable school trust land in the Yellowstone River Basin {(Tr. Vol,
3, pp. 36 and 37). “

€. Application for Resexvation No. 9934-r is needed to insure the avallabilicy
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cannot be developed in the near future due to the above budget limitations (Tzn
VYol. 3, pp. 23 and 24).

7. It is established to the satisfaction of the Board that a need for the
reservation has been shown.

Findings Related to the Awount of Water Necessary for the Purpose of the Reservation
{(89-800(3}(c) ).

8. The reservation of water vequested by the Department of Sto-e Lands will be

&

used for waterspreading irrigation.
S, The amount of water necessary for water spreading irrigation of school

trust land is 15,078 acre-feet based on 10,270 new acres of school trust land being ~

¢ il

feasible for water spreading irrigation projects and approximately 1.5 acre-feet as
the amount of water needed per acre per vear to adequately supply a water spreading
irrigation project (Application No. 9934-r, pp. 3 through §).

10. It has been established to the satisfaction of the Board that 15,078 acre-

i il

feet to be used to waterspread irvigate 10,270 new acres is the amount necessary — =

for the purpose of the reservation to the year 2000,

Findings Related to the Public Intevest (29-890(3)(d)). L
11. There are many State Lands that can be put to more profitable use in the
future by use of proper irrigation.
12, 1If State Lands are properly irrigated and crops are grown, it will be in m?

the public interest in that there will be a better retunrm of profits from these
State Lands,

13, It has been established to the satisfaction of the Board that 15,078 acre- S

e

feet to be used to water spread irrigate 10.270 new acres is in the public interest,

CONCLUSIONS CF 1AW

L

1. Chapter 8, Title 89, R.C.M. 1947, and in particular, Section 89-890 R.C.M. §
1947, authorize the adoption by the Montana Poard of M¥atural Resources and Conservatic

of orders reservimg water to qualified amplicents for reservation of water,
4



2. If ordered adopted, a reservation wmust be ordered adooted in accordance
with Chapter 8, Title 85, R.C.M. 1947, and any rules adooted thereunder.

3. The Applicant, Momtana Department of State Lands, is an agency of the
State of Montana and as such is entitled to apply to reserve waters within the
State of Montans in accordance with Section §9-890, R.C.M. 1947, and &y rules
adopted theraumder.

4. All pertinent statutes and vrules of the State of Montana nave besn achered
o in the'review of this reservation Application, both by the Montana Department of
Hatural Resources and Conservatiom end by the Montana Board of Manmal Resources
and Conservatimm.

3. Based upon the above Findings of Fact, and specifically based woon any
condition, limitation, or modification of the full Application appearing in said
Findings, all pertinent criteris delineated at Section 99-390, R.C.M. 1947, ad any
* yules adopted thereunder providing for the adoption of an crder veserving water
have been met,

6. Wothing found herein has bearing uwpon the status of water rights claimed
by the Applicant other than those herein newly spplied for, mor does anything found
herein have bearing on the status of claimed water rights of any other party except
in relation te those rights herein newly applied for, to the extent necessary to

reach a conclusion herein,
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)
IN THE MATTER OF APPLICATICN FOR ) FINDINGS OF FACT AND CON-
RESERVATICN OF WATER NO. 12334-01-v ) CLUSICHNS OF LAW OF APPLI-
BY THE UNITED STATES BUREAU CF LAND 3 CATION NO. 12334-01-¢
MANAGEMEJT )
)
The above-entitled matter came on regularly for hearing starting
on or about September 21, 1577, in Billings, Montana, before the

Montana Board of Natural Resources and Conservation and its duly

appointed Hearing Examiner, James DUriscoll. The Applicant appeared

by and through its counsel of record, Thomas Cai. The Montana Depart-

ment of Natural Resources and Conservation avpeared by and through
its counsel of racord, Richard Govdon. The Montana Department of
Health and Environmental Sciences avpeared by and through its counsel
of record, Mona Jamison. The Montana Department of Fish and Game

appeared bv and through its counsel of racord, F. Woodside Wright and

Clayton Herron. The fourteen applicant comservation districts appeared

3,

by and through their counsel of record; Gary Spaeth. Utah Interanticnal

Inc., appeared by and through its counsel of record, Urban Roth. In-
tzke Water Company appeared by and through its counsel of record,
Henry Loble. Witnesses were duly sworn, and oral and documentary

evidence was introduced.

The Board, having read and fully considered the complete record,

makes the following Findings of Facr and Conclusions of Law relating

to the U.5. Buresu of Land Manaperent, Application No. 12334-0l-r:
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FINDINGS OF FACT

Management has applied for a reservation of

£lene

2524, 24 2cve-fest of warer per vear (af/y) with an average diversicnary

vate of 12.287 abic feet per second (ofs) from 0'Fallon Cresk, a tributary to
the Yellowstone River, to be used to provide waterspreading ivrigation of 1,992
acres. Yater would be diverced hetween May 15 and September 15, In order o

divert y 924.25 acre-feet during this pericd, a comtimucus diversic: of the

raquested 12.287 cfs would be necessary (U.S. Buresu of
Mo. 1233-0l-r, p. 2).
Findings Related to the

Land Management, Application

Purpose of the Reservation (89-250(3){(a)}.

rose of this reservation is o ensure that water will be availsble

ds by the 1.S. Buwemu of

ent, Applicatiom Mo, 12334-0l-x, p.

3. It is established to the satisfaction of the Board that a purpese of
the reservation has been showm (Finding 7).
Findings Related to the Heed for the Reservation (89-350(3)%)).

4. With substantial increases in sgricultural production that could be
realized by use of irvigation water in the Yellowstome River Basin, there is a
need for a reservation of water in ('Fallon Creek.

3. A reservation of water is needed because it will secure a priority

date for future developments that is earlier than the pricrity dates such

ents would have if permits were cbtained immediztely before construction
or use began.

&. A reservation is needed

may affeet the ability of the Applicsnt to cbtain a water righ

future,
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7. It is established to rhe satisfaction of rhe Board thar the need for a
reservation of warer has been shown,

Findings Related to the Amount of Water Necessarv for the Purpose of the

Heservation (B2-8%Q(3)(c)).

8. The Bureau of Land Management intends to irrigate 1,992 new acres of
land with waterspreading irrigation between May 15 and Septﬁmﬁer.?Sa with water
frem O'Fallon Creek (Bureau of Land Manapement's Proposed Findings of Fact).

9. It is established to the satisfaction of the Board that the mmount of
water necessarv for the purpose of the reservation in O'Fallon Creek for the

Buruea of Land Management is 2,924 acre-feet per vear -

Findings Related to the Public Interest (39-590(3) ().

18. Bew irripation will increase income in the Yellowstone River Basin,
both for local farmers and the local husinesses (Draft EIS, Vel. I, o. 6).

11. Nev irrigation will create much needed iobs (Drafc EIS, Vol. I,

"l

. 8).
12. A reservation sufficient to irrigate 1,992 acres is in the public

interest because of the economic and agricultural CONSeqUENCes .

3. It is established to the satisfaction of the Roard that the reservarion

of 2,924 acre-feet per year with an average diversicnary flow rate of 12,287 is in

&

IE

the public interest znd that there will be progress towsrd completion of the facilitf;

and accomplishment of the purpose with reasonable dilipence in accordance with an

established plan.
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TRCLIRTONS OF LAY

1, Chapter 8, Title 89, R.C.M. 1947, and in particular, Section 89-890,
R.C.M. 1947, authorizes the adoptionm by the Montana Board of Natural Resources

and Comservation of orders reserving water to qualified applicents for reservations

of water,
2. If ordered adopted, a reservation mist be ordered adopted in accordance

with Chapter 8B, Title 89, R.C.M. 1947, and any rules adopted therey

3. The Applicant is emtitled to 2pply to reserve waters within the State of

FMomtana in accordance with Section 89-89C, R.C.M. 1947, and any rules adopred

4, All pertinent statutes and rules of the State of Mmtsna have been ad-

hered to in the review of this reservation Application, both by the Montana

Department of Hautural Resources and Conservation and by the Montans Posrd of Namral

sources and Conservation,

3. Based upon the above Fi

ings of Fact, and specifically based uwpon any

condition, limitation, or modification of the full Application appearing in said

Findings, all pertinent criteria delineated at Section 59-890, R.C.M. 1947, and
any yules adopted thereunder providing for the adoption of zn erder reserving
water have besn met,

6. dNothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those .heréin newly applied for, nor does &m}rﬁamg found
herein have btearing on the status of claimed water rights of any other party except
in relation to those rights hevein newly applied for, to the extent necessary to

reach a comclusicn herein,
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IN THE MATTER OF APPLICATION FOR } FINDINGS COF FACT AND CQON-
RESERVATION OF WATER NC, 12334-02-vr )  CLUSIOHS OF LAW OF APPLI-
BY THE UNITED STATES BUREAU CF LAND Y CATION NO. 12334-02-v 4
MANAGEMENT g .
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The above-entitled matter came on regularly for hearing starting
on or about September 21, 1977, in Billings, Montana, before the :
Montana Beoard of Natural Resources and Conservation and its duly
appointed Hearing Examiner, Jameéfﬁriscelle The Applicant appeared
by and through its counsel of record, Thomas Gai. The Montana De-

partment of Natural Resources and Conservation appeared by and through

its counsel of record, Richard Gordon. The Montana Department of

B

Health and Environmental Sciences appeared by and through its counsel
of record, Mona Jamiscn. The Montana Department of Fish and Game -
appeared by and through its ccunsel of record, F. Woodsite Wright and

Clayton Herron. The fourteen applicant conservation districts appeared2
by and through their counsel of record, Gary Spaeth. Utah Internationa_
Inc., appeared by and through its counsel of record, Urban Roth, In- q
tzke Water Company appeared by and through its counsel of record, =

Henry Loble. Witnesses were duly sworn, and oral and decumentary

evidence wag introduced.

§

The Board, having read and fully considered the complete record, =
makes the following Findings of Fact and Conclusicns of Law relating

to the 1.5, Bureau of Land Manapevent, Application No. 123%-02-r- i
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FINDINGS OF FACT

Ll

1. The U.35. Bureau of Memagement has applied for a reservation of

17,476 acve-fest of water per vear (af/v) with an average diversionary flow

rate of 75.76 cubic feet (cfs) from the Yellowstone River, to be used to provide
full-service lrvigation to &,738 acres. Water would be diverred between May 15

er 15, In ovder to divert 17,476 acre-feet during this prriod, a
continuous diversion of the requested 75.76 cfs would be necessary (U.S. Biyeau
of Land Man

sgement, Application No. 12334-02-7, p. 2).
Findings %elated to the Purpose of the Reservation (89-890(3) {a))..
2. The

purpose of this reservation is to ensure thet water will be available

for the expected evpansimn of irvigation on federsl lands by the 11.S. Bumesu of

Management (U.S. Buresu of Land Manspement, Application No. 12336-02-v, p. 1).p.
3. It is established to the satisfaction of the Board that a purpose of
the reservation has been shown (Finding 2).

Findings Related toc the Need for the Reservation (89-390(3)(h)).

4. With substantial increases in agricultural production that could be
realized by use of irrigation water in the Yellowstone River Basin, there is a
need for a reservation of water in the Yellowstone River.

3. A reservation of water is needed because 1t will secure o pricritcy

date for future develomer

kg that is earlier then the priority dates such

ments would have if permics were chrained immedd

or use begsn,

6. A& reservatiom is needed becsuse there is competition for water which

may affect the ability of the ipplicant to cbtain a water right by peoud

future

=258~



7. 1t is established to the satisfaction of the Board that the need for a

reservation of water has been shown. .
Findings Related to the Amount of Water Necessarv for the Purpose of the -
Reservaticon 39-850(3)(c)).
1
8. The Bureau of Land Mamagement intends to irripare 8,738 new acres of land _
with full service irrigation between Yay 15 and Seprerber 15, with wa-er from the
Yellowstone River (Bureau of Land Management's Provosed Findings of Fact). Qé
%. It is established to the satisfaction of the Board that the total ammumt
of water necessary for the purpose of the reservarion in the Yellowstone River for
the Bureau of Land Management is 17,476 acre-feet total diversion per vear with a !
average  diversionary flow rate of ?5.?5
Findings Related to the Public Interese—(53-890(3) (). .
10, VNew irvication will increase income in the Yellowstone River Basin, both S
for the local farmers and the local businesses (Draft EIS, Vol. I, p. 6). -
11, Yew irrigarion will creare much needed jobs (Drafr EIS, Vel. 1, p. 6).
|

12. A reservation sufficient to irrigate §,733 acres is in the public interest .
because of the economic and agricultural consequences.

13. It is established to the satisfaction of the Board that the reservation
of 17,476 acre-feet per year with an average diversicnary flow rate of 75.76 is in "%
the public interest and that there will be progress toward camletion of the facility

and accomplistment of the purmose with reascnable diligence in accordancé with an

established olan. \
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NCLUSTONS GF LaW

1. Chepter 8, Title 89, R.C.M. 1947, and in particular, Section 89-890,

R.C.M. 1947, authorizes the adoprion by the Montana Board of MNatural Resources

and (onservation of ovders reserving water to qualified applicsnts for reservacions

of water.

2. 1If ovde

ed adopted, a reservation must be crdered adopted in accordance

Chapter 8, Title 89, R.C.M, 1947, and any niles adopted theraunder.
3. The Applicant is entitled to apply to reserve waters within the State of

Momtena in

accordance with Section 89-8%0, R.C.M. 1947, and any xules adopted

s

&. All pertinent statutes and rules of the State of Mumtamz have been ad-
hezed te in the review of this reservation Application, both by the Mmtana

bove Findings of Fact, and specifically based uxon any
condition, lmitation, or modification of the full Application sppearing in said
Findings, all pertinent criteria delinested at Section 89-890, R.C.M. 1947, and

any rules adopted thereunder providing for the adoption of an erder reserving
water have been met. ’

6. HMothing found hereln has bearing won the status of water rights claimed

by the Applicant other than those herein newly applied for, mor does anything found
herein have b

ing en the status of claimed water rights of any other party except
in relation to those rights herein newly applied for, o the extent NECessary o 1
reach & conclusion herein,
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATLICN
OF THE STATE OF MONTANA q

#

3 :
IN THE MATTER OF APPLICATION FOR ) FINDINGS CF FACT AND CON-
RESERVATION OF WATER NG, 9%42-v42C ) CLUSIONS OF LAW OF APPLI-
BY THE MONTANA DEPARTMENT OF NATURAL ) CATION NO, 9942-142C
)
)

i &

RESQURCES AND CONSERVATION
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The above-entitled matter came on regularly for hearing starting

{ i

on or about August 11, 1977, in Rillings, Mentana, before the Montana
Board of Natural Resources and Conservation and its duly appointed

Hearing Examiner, James Driscoll. The Applicant appeared by and

- !

through its counsel of record, Richard Gordon. The Montana Department -
of Health and Environmental Sciences appeared by and through its -
counsel of record, Mona Jamison. The Montana Department of Fish and

Game appeared by and through its counsel of record, F. Weodsite Wright -

and Clayton Herron. The fourteen applicant conservaticn districts

appeared by and through their counsel of record, (ary Spaeth, The

i

Montana Power Company appeared by and through its counsel of record, o
Robert Woodahl. Witnesses were duly sworn, and oral and documentary
evidence was introduced.

The Board, having read and Ffully considered the complete record, -
makes the follewing Findings of Fact and Conclusions of Law relating
to the Department of Natural Resources and Comservation, Applicetion ~

9642-v&2C;

{4k
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FINDINGS OF FACT

ot of Hatural Rescurces and Conservation has applied for the

resevvation of a stovape vight of up to 450,000 acre-feet of water per year (af/y)

River for enlarping the existing Tongue Kiver Reservoir, This is an

fram the Tongue

éncrease of 383,000 af/y over the existing Reservoir {Application No. 9982-rd2().
Findines Related to the Purpose of the Reservation (89-850(3) (2)).

2. The prirmary purpose of this reservation is to reserve water for the future

d multipurpese resexvvoir on the Tongue River

pansion of an existing state-cwne
(Tr. Vol. 4, follaving p. 140, Testimomy of Orrin Ferris, p. 2).

mose of this reservariom is to ensure that the water surply of the

e River Subbasin would be available for future needs, uses, and purposes

marment of Natural Rescurces and Conservation, Application No. 9942-rd2C).

4. A parpose of this reservation is to make water gvailsble in the Tongue

River Subbasin for all beneficial uses recognized by law and at a price all can afford
to pay (Tr. Vol. &, following p. 140, Testimomy of Ferris, p. 2).
5, A purpose of this reservation is to provide a reasonable allocation of

mong beneficial users, although there are many factors that will ultimately

determine an exact allocation of water from the project (Tr. Vol. &, following
p. 140, Testimony of Ferris, p. 2).

&. A mmpose of this reservation is to protect uses such as iyrigated agri-
culbure which camot afford to pay the full cost of new water development or the

g existing water development (Tr. Vol. 4, Cross of Ferris,

full cost of .

, of this reservation is to ensure that water is available for an

now stoved in the
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8. A purpose of this reservation, as envisioned, is to provide water for full ;
irvigation of 13,000 additional acres of irrigable land (Ir. Vol. 4, follwing p. 99,
Testirony of Gary Fritz, p. 2).

9. Maintenance of instream flows is ene of the potential uses for which the 4
reservation request was rade (Montanza Bepartment of Natural Resources amd Conservation, *
Application No. 9942-v62C: Tr. Vol. 4, Redirect of Bondy, p, 98). | -

16. A pwpose of this reservation is to secure a pricrity date for the use of d
the applied-for water that is earlier than the priority date such use would have if B
& permit were obtained immediately before comstruction or use began (Tr. Vol. 4,
following p. 131, Testimony of Keith Corrigall, p. 2; Montana Depertment of Natural q
Rescurces and Comservation, Application Mo. $942-vr420) . -
11. It is established to the satisfaction of the Board that the purpose of
the reservation has been shom (Findings 2 through 10). q

Findings of Fact Related to Need for the Reservation (89-890(3) (b)) .

12. The reservation of water is needed because there is cometition for
Yellowstone Basin water which may affect the gbility of the Applicent to cbtain a -y
water right by pemmit in the furure (Montzne Pepartment of Natural Rescurces and
Conservation, attachment submitted with Application No. 9942-v62C, p. 2).

13. The reservation of water is needed because it will secure a pricrity date g
for the project that is earlier then the priority date the project would have if a
permit were obtained immediately before construction or use began (Draftc EIS, Vol, 1, _
p. 1), y

14, The reservation of water is needed because there is a need for development —
of more irrigaticn water in the Tongue River Subbasin {Tr. Vol 4, following p. 99,
Testimony of Fritz, p. 3).

15. The reservation of water is needed because the major water supply problem

in the Tongue River Subbasin is lack of adequate storage (Mot

a Uepartment of
Natural Resources, Application Ho. 9962-v42C, supplemental information of May 5, g

1977, . 3). N
P57



16. The resevvaricn of water is nesded because no further water is aveilshle

for irvigation from existing sources (Tr. Vol. 4, following p. 99, Testimony of

Fritz, p. 2).

17. The reservation of water is nes cause the vield of the existing
reservoir is fully comdtted {Tr. Vol. 4, following p. 140, Testimony of Ferris,
p. 2).

18,

The reservaticn of water is needed becsuse irrigstion of potentially

irrigsble land is not possible in the Tongue River Subbasin without espansion of

13, The re

: River Dam (Tr. Vol. 4, following p. 99, Testimmy of Fritz, p. 3).

segrvation of water is needed |

an intermediste level of irripaticn developmen

{Tr, Vol. &, following p. 99, Testimony of Fritz, pp. 5 throush

2G. The reservation of water is nee

rigable acres are located within one-half mile of the Tongue River and less thenm 50
feet in elevation above the river, and the project could provide new full-service
lrrigation to a laxpe portion of these potentislly irrigsble aﬁes {Tr. Vol. 4,
following . 99, Testironv of Fritz, p. 3).

21. The reservation of water is needed because the proposed project will
protect the existing project’s water users fram possible loss of the project (Tr.

Vol. 4, followl

ng p. 140, Testimony of Ferris, p. 4).

22. The reservation of water is needed because the existing project needs
extensive repairs which would be too expensive for existing users (Tr, Vol. 4,
23. The res

ng p. 140, Testimony

of Fervis, p. 4).

vation of warer is n ise failure of the

River Dmm would be s dissster oo the To
v of Bondy, p. 36},

> River Subbssin (v, Vel. 4, followns

p. 81, Test]
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24. The reservation of water is needed because, without extensive repair to

the existing project, ruch of the irrigation neow present in the Tongue River Subbasin N

will be lost (Tr. Vol. 4, Cross of Fritz, p. 102}.

25. The reservation of water is needed because cperation of the existing
reservoir is already comstrained to reduce the use of the deteriorating spillway
(Tr. Vol 4, follawing p. 140, Testimony of Ferris, B 4.

26. The reservacion of water is needed because replacing the existing spillway

wiuld be too expensive for present users (Tr. Vol. 4, following p. 81, Testimony of
Bondy, p. 38).

27. The reservation of water is needed because the existing splllway is too

& B

i

small to safely pass floods that are kncwm to be possible in the Tengue River Subbasin ™

(Tr. Vol. 4, following p. 81, Testimony E;af Bondy, pp. 34 through 37).

28. The reservation of water is needed hecause, although finencing the repairs
would be impossible for existing users, financing the repairs and the construction
of a larger structure would be possible because the additional storage could be sold
at a price high enough to pay for a substantial amomt of the costs {Tr. Vol. 4,
following p. 81, Testirony of Bondy, p. 38: Tr. Vol. 4, Cross of Bondy, p. 85).

29. The reservation of water is needed because, in addition to the enlarged
spillway associated with the proposed project, many other features would be in-

rporated to make the dam safe (Momtana Department of Matural Resources and Com

servation, Application No. 9%42-v42C; Tr. Vol. 4, following p. 81, Testimony of
Bondy, pp. 15 through 19).

30. The reservation of water is needed because, althoug)

1 the cost o merely
provide zn adequate spillway for the ewisting dam at its present capacity is
$30,112,000 (Te. VYol. 4, following p. 81, Tescimony of Bonddy, p. 2), the cost to
provide 100,

acre-feet provided by the existing reservoir) varies frem $33,890,000 for raising
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elevation to $40,131,000 if the dam is raised

the reservoir directly to the mestimm
in stages after first building a spillway at the existing elevation (Tr. Vol. 4,
of Bondy, po. 2 7 and 35).

wing p. 81, Testimony

31, The reservation of water is needed because the project is corplex, and

there are mmercus constraints to its immediate development; development of the

project by a water use permit would have to be immediate (Te. Vol. 4, Following
p. 140, Testimony of Ferris, pp. 3 and 4},

32. The resevation of water iz needed hecause there are mmny strippable coal
reserves near the Tongue River Reservoir (Draft EIS, Vol. I, p. 39), and the cost
of land acqud

mined (Tr. Vol. &, follewi

sition will decrease significantly when coal near the reservolr has been

ng . 131, Testimony of Coxripgall, p. 2).
33, It is established to the satisfaction of the Board that the need for the

reservation of water has been shown (Findings 12 dhwough 332).

Findings Related to Amount of Hater Hecessary for the Purpose of the Reservation

(85-890(3) (c}} .

3. An smmal average of 187,080 acre-feet is diverted from Tongue River for
irrigation; 87,930 acre-feet of that is depleted (Draft EIS, Vol. I, p. 108).

15, The existing Tongue River Reservoir, seven miles northeast of Decksr, now
provides 67,000 acre-feet of storage, 40,000 of which is firm anmusl vield (Drafc
EIS, Vol. I, p. 108; Tr. Vol. 4, following p. 81, Testimony of Bondy, p. 2).

36. A veservation of a storage rvight of up to 450,000 acre-fest of water per

year would fully develop Montana's share of the Tongue River and would provide a

reservolr with a firm arrual vield of 112,000 acre-feet (Tr. Vol. &4, following p. 21,

rovision of 450,000 acre-feet of stovage smmmlly could provide 72,000

al yvield for pew vge, in eddition to the 40,

acve-feet of fizm 2 000 acre-feet vield

now obligeted iv the existing reservolr, while veleasing an averageof 75 cfs below

=280~



the reservoir (Montana Departrent of Natural Resources spd Conservation, Application ¢

Mo, 9942-r42C; Tr. VYol. 4, following p. 81 Testimony of Bondy, b, 24; Tr. Vol. 4, -

Cross of Fritz, p. 106 and 107: Tr. Vol. 4, followine p. 140, Testimony of Ferris,

p. &), . “
38. The resclution of existing constraints on development of the Tongue River

could increase or decrease the amount of water available to Montana for development,

but considering all reasonable possibilities, the 450,000 acre-foot reservation is fﬁ
adequate and necessary (Tr. Vol. 4, follawing p. 140, Testimomy of Ferris, pp. 5
and 6). - -
39. An adecuate econamic feasibility analysis for the proposed development, '
based upon sound engineering and user cost estimates, has been submitted (Tr. Vol. 4, -
Cross of Fervis, p. 143; Tr. Vol. 4, following p. 81, Testimony of Bondy, po. 39 and -
40; Tr. Vol. 4, following p. 99, Testimony of Fritz, pp. 3 through 10; Tr. Vol. 4. !
follawing p. 131, Testimony of Corrigall, pp. 4 through 10). -

40. Costs for irrigation, assuming the use of center-pivet sprinklers and in-
cluding initial costs and armual operating costs, were calculated for each parcel of 4
irrigable land (Tr. Vol. 4, following p. 99, Testimony of Fritz, o, 4y,

41. 0f the proposed additicnal firm armual yield, it is envisioned by the
Applicant that 29,250 af/v would be allocated to agriculture for irvigation (Tr, S
Vol. 4, following ©. 99, Testimony of Fritz, p. 6).

42. Of the proposed additiemal Firm annual yield, it is envisioned by the

Applicant that 28,750 af/y would be allocated to industry in order to meet the pro- f

ject cost (Tr. Vol. 4, following p. 99, Testimony of Fritz, p. 6; Tr. Vol, 4, following

p. 131, Testimony of Corrigall, pp. 3 through 10}, -
43, An m of 320,000 acre-feer of new storage would be reguired to provide :

this total of 60,000 acre-feer of fim ammual vield for new use (Tr. Vol. 4, following ~
p. Bl, Testimony of Ro

iy, p. 5; Findinge 41 and 42).

{
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46. Purther econamic feasibility studies may dictate increasing or decreasing
the amamt of water to be made available for industrial sales (Tr. Veol. &4, Cross

swrigall, p. 133).

45. The firm armual vield estimates are conservative and ave based wpon a
cemservative allocation under the Yellowstone Corpact, a veserved Indisn water
right assumption, an assumption of prior rights in Montana and w_ymﬁng; and a
severedrought condition (Tr. Vol. 4, following p. 81, Testimony of Bondy, pp. 21
through 30) . |

4%, Purcther resolution of Indian rights and the Yellowstone Campact would

allow for better water supply estimates and g more accurate size estimate of a

reservolr to provide a glven firm zrmwal yield (Tr. Vol. 4, following p. &1,
Testimeny of Bondy, p. 42). _
47. The Department of State Lands has requested a water reservation of
1,431 acre-fest per yesr from the Tongue River (Depertment of State Lands,
fpplication 9931-1); and a water veservation request of 390 acre-fest per year
from the Tongue River to be used for irrigation of state-owned lands (Department
of State Lands, Application 9933-r). |

48. Although no significant additional irrigation deyelapnﬁnt can ccour in

the Tongue River Subbasin wunless new storasge is developed, the Montana Deparitment

of State Lands Application includes mo plans for development of storage in the
Tongue River Subbasin (Draft EIS, Vol. IT, p. 244 and Applications $931-r and
9833-1).

49. With the ewpansion of the existing state-owned miltipurpose reservoly

cn the Tongue River, there will be sufficient stovage for the smount of water

requested frem the Tongue River by the Depar
9931~y and Arplication 9933-r.

tment of State Lends in Application
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50. The following Conmservation Districts have requested a water rese
fram the Tongue River to irrigate agricultural lands-
a) Big Horn Conservation District has requested a reservation

of 1,034 acre-feet per vear from the Tongue River (Application
Nex, 9952-v430)

b) FRosebud Conservation Disrrict has requested a reservaticn
of 7,144 acre-feet per vear from the Tongue River {(Application
HNo. 10,005-T4283) .

¢) Horth Custer Comservation Districr has requested 10,897 acre-
feet per year from the Tongue River (Application No. 9947 -x42) |

51, Although no significant additional irrigation develoment can ccom in
the Tongue Rivef Subbasin unless new storage is developed, the Big Horn, Rosebud,
and Noxth Custer C@nservatian Districts’ Applications include no plans for |
development of storage in the Tomgue River Subbasin (Draft EIS, Vol. I, p. 244,
snd dpplications 9952-r43P, 10,005-r4ZK) and 9947-r429).

52. With the expansion of the existing state-cwmed miltipirpose reservoir

on the Tongue iner§ there will be sufficient storage for the amount of water

requested from the Tongue River by the Big Homn, Fosebud, and North Custer
Conservation Districrs. _
33. The average anmual minimm £lows in the Tongue River at Miles City is
approximately 30 efs (Drafe EIS, Vol. II, p. 358).
54, The flow of the Tongue River at Miles City has been zero (Tr. Vol. 4,
Recross of Fricz, p. 128).

55. In order to maintain a flew in the Tongue River and contribute to the

instrean reservation of the Department of Fish and Game below the proposed multi-
purpose reservoir on the Tongue River, it is necessary for the Department of

Katural Resources to cause to releass an average of 75 cfs from the Reservoir,
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56. It is established to the satisfaction of the Board that a storage right
of up to 450,000 af/y which is to include all existing water rights is the amount
of water necessary for the purpose of the reservation at least to the year 2000,
However, this reservation is subject to the following: |

a) Part of this reservation is to be used to meet the request
of the Department of State Lands reservation request for
1.431 acre-feet per year from the Tongue River {fpplication
9931-r) and 390 acre-feet ver year from the Tongue Rivor
{(&pplication 2933-x). '

b} Part of this reservation is tc be used to meet the request
of the Big Horn Conservation District’s reservation request
for 1,034 acre-feet per yvear from the Tongue River (Application
9952-r43P) .

¢} Part of this reservation is to be used to meet the reservation
request of the Rosebud Conservation District for 7,144 acre-
feet per year from the Tongue River (Application No. 10,005
L I¥TY . -

4} Part of this reservation is to be used to meet the reservation
request of North Custer Conservation District for 10,897 acre-
feet per vear from the Tonsue River (Applicatiom Mo. 9947-r4dM) .

e} The Department of Hatural Rescurces is to cause to release an
average of 75 ¢fs from the Reservation in order that for the
instream reservation in the Tongue River of the Departwment of
Fish and Game to be met.

Findings Related to the Public Interest (35-830(3)(d)).

56. The existing project will have to be abandoned wnless it is repaired,
but an expanded proiect would increase benefits now realized by the public, such
as a good fishery and agricultural use (Tr. Vol. &, following p. 9%, Testimony of
Fritz, p. 9: Tr. Vol. 4, following p. 140, Testimonmy of Ferris, p. 5).
59. Estimates of the extent of ewisting rights have been taken into account
in the analysis of the proposed pé@jec& ard such existing rights would be protected

by the proposed project (Ir. Vol &, following p. 81, Testimomy of Bomdy, p. 26).
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0. The informarion provided on plans for construction of the diversion 4

c2 &l application facilities snd the maps of the location of potential
gable lands to be gserved by the project contain sufficlent detail o adequately
define the size and function of such facilities (Montana Department of Narugal 4
Rescources and Congexvation, fpplication Mo, 9942-r42C) .

6L. Privare development of the proposed project woald likely - -sult in single-

ose development selling water to the highest bidder (Tr. Vol. 4, following 4
p. 140, Testimmy of Ferris, . 6).

ing p. 140, Testimomy of Ferrig, p. 7).

64. The expanded Project would provide water to all Tongue River Subbas’n water ..
uis:@s at 2 price they can afford (Tr. Vol. 4, Testimony of Ferris, p. 8).

65. The 'i'eservatim can provide a substantial amount of additional gtored ”‘
water .fer use in the Tongue River Subbasin at a cosr only marginally greater than
wst, in any @mt,‘bfe expeided to repair this existing facility ar its present
storage capacity (Tr. Vol &, fellowing p, 51, Testimomy of Bondy, pp. 2 and 38), ‘

|
Ty
roposed project weuld e
ally visble (Tr. vol, 4, following
-
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£9. Water fram the proposed project can be made available in sufficient
quantities and at a reasomable cost to both agriculture and industxy (Tr. Vol
4, following p. 140, Testimony of Fervis, p. 7).

76. The econcmic analysis of the benefits and costs concerning the project

is somd (Tr. Vol. 4, Cross of Corrigall, p. 140).

71. Additicnal storage can be provided either by raising the existing dam
or by building 2 new dam downstream (Tr. Vol, 4, following p. 81, Testimony of
Bondy, p. 3).

72, Additional storage can be provided at the existing dam site by con-

structing the dam at its mexime elevation directly or by raising the dam to

successively higher elevations in stages by using gates after first building a
spillway at the existing elevation (Tr. Vol. &, following p. 81, Testimony of
v, p. 39).

.

73, The mineral fuel rescurces of the Yellowstone Basin asre extensive end
inportant ‘{&raft EIS, Vol. I. p. 3&6).
74, The largest coal mine in the Yellowstone Basin is adjacent to the
ngue River Reserveir (Draft EIS, Vol. I, p. 98).

75, Staged raising of the reserveir could begin som, keeping the reservoir
level below the coal mines wntil mining near the reservoir is complete (Tr. Vol
4, following p. Bl, Testimony of Bondy, pp. 39 and 41).

76. Staged raising of the reservoir would reduce acquisition costs and
land rights eonflicts (Tr. Vol. 4, following p. 140, Testimony of Ferris, o, 3).

77. The Montana Departmemt of MNatural Resources and Conservation is now

conducting studies to estimate the feasibility of

adding hydroelectric generating
facilities to its projects (Tr. Vol. 4, following ot

&1).

| 78, The

: Department of Natural Rescurces and Conse:

ation intends

to pursue the addition of hydroelectric generation ar the To :

Vol. 4 R follow

zue Fiver Dam (Tr.

g p. 140, Testimmy of Fervis, p. 7).

e
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79. Hydroslectric generation is feasible for the enlarged reservoir (Tr.
Vol. 4, following p. 81, frestimny of Bondy, p. 41; Tr. Vol. 4, Cross of Bondy,
. 92).

80, An ideal time to add generating facilities would be during axpansion
-of the project (Tr. Vol. 4, following p. 140, Testimony of Ferris, p. 7).

8l. 4 G-megawatt power plant could be comstructed with the enla =ed project
to produce 21 million kilowatt-hours of electricity per year (Tr. Vol. 4, Cross
of Bondy, p. 92).

82. Revenue for hydropower sales cculd be used for repairs and improvemen

o this and other state water prejects (Tr. Vol, 4, Cross of Bondy, p. 95).

83. Private water development in the Tongue River Subbasin would cost up
to $50.0C per acre-foot (Tr. Vel. 4, following p. 99, Testir

wny of Fritz, p. 3).

84. Differential pricing of water is an accepted method of marketing
water, and by subsidizing irrigation, differential pricing results in s econcmic
benefit to the state (Tr. Vol. 4, Cross of Fritz, p. 122).

85. Irrigation would be econamically feasible with the proposed project
(Tr. Vol. 4, following p. 99, Testimeny of Fricz, pp. 6 through 10; Te. Vol 4,
Cross of Fritz, p. 102),

86. Water from the existing reservoir provides full or supplemental
irrigation for nearly 17,000 acres (Tr. Vol. 4, following p. 99, Testimony of
Fricz, p. B).

87. Most of the existing irrigation using water from the Tongue River
Eesgrv@ir camot continue unless repairs ave made to the dam (Tx. Vol. 4, Cross

of Fritz, p. 102).

88. All of the lands proposed o be dxvigared are suitable for irrigation

(Fr. Vol. &, following P. 99, Testimony of Fritz, p. 8), and no

Depars

1land belcw class

3 has been included in the project (Montana

1t of Natural Resources snd
Conservation, Application o, 9942 v42C) .
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83, The Montsna Departyent of Health and Envivormental Scisnces did not

spply for a reservation of water for quality purposes in the Tongue River Sub-

basin (Tr. Vol. 4, followine ». 51, Testimony of Bondy, p. 40},

%G, The Tongue River has been Jdry in the past at Miles Ciey (Tr. Vol. 4,

Recross of Fritz? p. 128).

91. HMzintenance and improvement of water guality can be adeguately considered
in develepment of the proposed project (Tr. Vol. &, Cross of Fervis, pp. 152
through 155).

92. Water could be allocated from che proposed project f@r irproving water
quality and alleviating existing water quality problams (Tr. Vol. 4, Redirect of
Fritz, p. 127; Tr. VYol. 4, Recross of Fritz, p. 129).

93. any swount of the new water supply provided by the proposed project
coald be allocated to water quality, as the public interest dictates (Tr. Vol. 4,
Cross of Fervis, p. 143).

94. Increases in total dissclved solids (TDS), if any, caused by the ex-
panded project are

and 125).

unlikely to damage crops (Tr. Vol. &4, Cross of Frtiz, op. 1724

95. The Tongue River Subbasin has an especially productive fishery (Draft
EIS, Vel. I, p. 79).

96. The Tongue River Reserwolr provides a warm-water fishery for walleye,
northern ;ik@, smalimouth bass, and crapples (Draft EIS, Vol. I, p. 76).

97. The Tongue River provides on the most diverse sport fisheries in the

state (Drafc EIS, Vol. I, p. 75).
98. The Tongue River Reservolr is a heavily used scurce of veried recrearion

{Drafc EIS, Vol. I, p. 50).

99. Increasing the size of the Tongue River Reservoir would increase the

recreation and fish and wildlife benefits of the existing reservoir (Tr. Vol. &,

Cross of Fricz, p. 108},

~268-



130. As the public interest dictates, fish and wildlife maintenance can be

adsquately considered in development of the proposed project (Tr. Vol. 4, Cross
of Fritz, pp. 111 and 112; Tr. Vol. ii; Cross of Ferris, p. 147).

101, The existing reservolr and the propesed enlarged reservoir provide
the benefit of waterfowl and fish habitat maintensnce (Tr. Vol. 4, following p.
81, Testimony of Frirtz, . 9.

102. Without the existing project, irrigation carried cut with existing
wvater rights would dewater much of the Tongue River most years, thereby greacly
veducing instveam benefits (Tr. Vel. 4, following p. 140, Testimomy of Ferris,
p. 7).

103, The existing veservoir provides good habitar for several species of

fish which thrive in the reservoir; they should contimie to do well in the

wpnaded reservoir (Tr. Vol. 4, f@llﬁﬂi%g p. 99, Testimo

ny of Fritz, p. 9.
164, Mo endangered species have been identified that would be harmed by an
enlarged Tongue River Reservoir (Draft EIS, Vol. I, p. 79).

105. The purchease of storage in the enlarped reservoir for meintensmce of
fish ms.;:i wildlife habitat in the subbasin would be possbile if the reservation
were granted (Tr. Vol. 4, Cross of Ferris, p. 145).

106. The plaming process of the expanded Tongue River Project has been
going on since 1967 (Tr. Wol. 4, following p. 81, Testimomy of Bondy, p. 40).

107. The Montana Department of Matiral Resources and Conservation has done

a substantial

amamt of work on the expansion of the Tongue

including:
a) A water supply study

inary degign of several alc

the project

amic feasibilicy studies

LI
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108, The Montana @gisl&tﬂé’e has supnorted the Tongue River Proiect and its
proposed expansion through several actions including:
a) Funding for construction of the Tongue River Dam in the late 1930's
bB) Fuxling for enlarpement studies in the lare 1960's
¢) Funding for further enlayregerent studies in 1975
d) Directing the Montana Devartment of Hatural Resources snd
Uonservation to enter negotiations with potential users of
an expanded Qf@j@@t, with the State of Wyoming, and with the
Indians
(Tr. Vol. 4, following p. 81, Testimmy of Pondy, p. 41; Tr. Vol. &,
following p. 140, Testimony of Fervis, p. 8).
109. The Yontana legislature is likely to provide further direction in 1979

in the develomment of the Tongue River Project (Tr. Vol. 4, following p. 81,

Testimeny of Bondy, ». 41).

110, The pronosed project conforms to the volicy of this State and the pupose
of the Water Use Act: to encourage ﬁﬁé/wise use of the State’s water rescizces by
making them available for appropriation consistent with the Water Use Act and
provide for the wise utilization and development of conservation of water for the

State for the maxinmum

benefic of its peonle with the least posaible degradarion
of the natural squatic ecosystems (Tr. Vol. 4, Cross of Bondy, p. 83).

111, It is established to the satisfaction of the Board that the reservation
of a storage right of w to 450,000 af/y which is to include all éxisting watey
rights, and is subject to the conditions mentioned in Finding 56, is in the sublic

Interest and that there will be progress toward completion of the facility end

it of the ourpose within a ressonsble time in accordance with & es-
tablished plan. This reservation is 384,000 af/y of new storage. (Findings
58 throwgh 109; Montana Department of Natural Resources and Conservation, Ap-

plication Mo, 9942-v42C).
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CONCLUSIONS OF LAW

1. Chapter &, Title 89, R.C.M. 1947, and in particular, Secticn 89-880,
R.C.M. 1947, authorize the adoption by the Montana Board of Mapural Resources
and Conservation of orders reserving water to qualified applicancs for reservation
of water,

2. 1f ordered adopted, 2 reservation mast be ordered adopted in aceerdance
with Chapter 8, Tilte 89, R.C.M, 1947, and any rules adopted thereumder.

=

3. The Applicant, the Montana Department of Natural Resources and Conservation,_

is an agency of the State of Montana and as such is entitled to apply to reserve
waters within the State of Montana in accordance with 85-890, R.C.M. 1947, and any
rules adopted therewmder.

4. All pertinent statutes and rules of the State of Montans have been ad.
hered to in review of this reservarion application, both by the Momtana Department
of Natwral Resources and Conservation and by the Mntana Board of Natuzal Resources
and Conservation,

3. Based upon the above Findings of Fact, all pertinent criteria delinesred
at Section 89-83G, R.C.M. 1947, and anv rules adopted thereunder providing for the
adoption of an order reserving water have been met,

€. HNothing found here;fyg has bearing upon the status of warer rights
claimed by the Applicant other than those herein nawly applied for, nor does
anything found herein have bearing on the status of clai

med water rights of any
other party except in relation to those rights herein newly anplied for, to the

extent necessary to reach a conclusion hevein,
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BEFGRE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
. UF THE STATE OF MONTANM
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I¥ THE MATTER OF APPLICATICH FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 12330-v42KJ 3 LUSIONS OF LAW CF APPLI-
BY THE ¥.S. BUREAU OF RECLAMATION % CATION HO., 12330-rd2KJ

The above-entitled matter came on regularly for hearing on or
about August 31, 1977, in Billings, Montana, before the Montana Board
of Natural Resocurces and Comservation and ite duly appointed Hesring
Examiner, James Driscoll. The Applicant appeared by and through ics
counsel of record, Thomas Gai. The Montana Department of Hatural
Resources and Conservation appeared by and through its counsel of
record, Richavd Gordon., The Montana Department of Health and Environ-
mental Sciences appeared by and through its counsel of record, Mona
Jamison. The Montana Department of Fish and Came appeared by and
through its counsel of vecerd, F. Woodsite Wright and Clayton Herron.
The fourteen applicant conservation districts appearad by and through
their counsel of record, Gary Spaeth. Utah International, Inc., ap-

,
peared by and through its counsel of record, Urban Both. The HMontana
Power Company appeared by and through its counsel of record, Robert
Woodahl., Intake Water Company appeared by and through its counsel of
record, Henry Loble. Witnesses were duly sworn, and oral and documentary
evidence was introudced,

The Board, having read and fullvy considered the complete record,
makes the folliowing Findings of Fact snd Conclusions of Law relarting
to the U.5. Bureau of Reclamation, Application Wo, 12330-v42¥3, for

r Ridge offstye
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FINDINGS OF FACT

1. The U.S. Buresu of Reclamation has applied for the reservation of
121,800 acre-feet of water per year (af/y) from the Yellowstone River for storage
in the proposed Cedar Ridge veservoir to be used for mmicipal, industrial,

recreation, and fish and wildlife purposes (U.S, Burssu of Reclamation, Applicatrion

Mo, 12330-rd2K5) .

2. The reservoir, with a capacity of 144,000 acre-feet, would immdare
5,080 acres on the north side of the Yellowstone River on Starved to Death Creek,
a tributary of the Yellowstone River, in Treasure and Rosebud Counties about 16
miles norttwest of Forsyth (U.5, Pureau of Reclametion, Application No. 12330-r42K] ;
Drafc Adderd

m EIS, Map 1, following p. 8).
lings Related to the Purpose of the Beservation (89-853(3)(2)).

3. The puwrpose of the reservacion request is to divert and store water
for release during critical summer flow pericds (Tr. Vol. 18, foll cwing
Testimony of Derwood Mercer, p. 12).

p. 179,

4. The released water would replace or au

gment flows used for mmicipal,
industrial, recreation, water quality, aquatic rescurce maintensmce, irrigation,
sanitation, and fish and wildlife purposes (Tr. Vol. 18, folleing p. 179,
Testimeny of Mercer, p. 12).

5. The purposes and uses are similar for all three U.S. Buresu of Reclematien

proposed offstream storage projects along the Yellowstone River (Te. Vol. 19,
Cross of Mercer, p. 10; Tr. Vol. 18, followi:

7 and 13),

g p. 179, Test

y of Mexcer, pp.

€. It is established to the satisfaction of the Board that = B

the reservation has been shown (Findings 3 through 5).

ngs Related to the Need for the Reservarion (89-839%0( YY),

7. The need for each of the three U.S. Buresu of Reel

nation offetresn
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storage projects depends on the level of water reservarion requests granted to
the other applicants (Tr. Vol. 19, Cross of Mercer, pp. 10 and 51).

8. Certain reservatiom reguests of other ag;@lis@tg are gramited herein
{See "Order,” § 1 through 96).

9. It is established to the satisfaction of the Board that a need has
been shown for the reservation of water to be stored in Cedar Kidge Reservoir
in Treasure and Rosebud Counties (Findings 7 and &),

Findings Related tc the Amamt of Weter Necessary for the Bn _

Raservation (895-890(3) (c)).

10. The Application is for a mawimus armus) need of 121,800 acre-feet of
water from the Yellowstone River to be stoved in an offstresm reservolr (.5,
Bureau of Reclamation, Application No. 12330-c42K0).

11. Armwsl flow date shows thar the me

rrmal need would not be
required every year (Tr. Vol. 19, Testimony of Mercer) .

12. The offstream reservoir would provide storage so that water could be
returned to the river for irrigation uses, mmicipal uses and industrial uses
{Tr. Vol. 19, Testimony of Mercer) .

13. With an offstream reservoir, the instream flows could he regulated so
as to protect water quality and recreatiomal use and fish and wildlife use {Tr.
Vel. 19, Testimony of Mercer).

14, Water would be puped from the river during periods of excess flous
and retwrned to the river during months of low flows {Ir. Vol. 15, Testimony of
Mercer).

15, The anticipated increasse in energy-related depletions projected for

the Mid- and Lower Yellowstone subbasins imder the intes

Hate level of develo

by the year 2000 is 75 450 affy (Draft EIS, Yol. TI, p. 230y,

16. The anticipated increase in irrigation depletions projected for the

Mid- and Lower Yellowstone subbasins under the inte

diate level of development
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by the vear 2000 is g3, p40 af/y (Draft EIS, Vol. II, p. 239).

17, The total anticipated increase in depletions projected for the Mid-
axl Lower Yellowstone subbasins under the intermediate level of development for
these two uses by the vear 2000 is 159,330 af/y Findings 15 and 16).

18. A purpose of the reservation is to provide stored water for uses such
as those disucssed above in Findis

179, Testimony of Mercer, p. 12; Finding 4).

13. It is established to the satisfaction of the Board that the spplied-
for 121,800 af/y of water is a reasonable amomt of water necessary for the
purpose of the reservation (Findings 15 through 18).

20. It is further established by the Rosrd that the Buresy of Reclamaticon

may only withdraw water from the Yellowstone River during high flow wontha.

Findings Related to the Public Interest (89-830(3)(d)),

Z1. Stored water would be released from the proposed project to auwmen

flows during critical suwmmer periods (Tr. Vol. 18, following p. 179, Testimony
of Mercer, p. 12).

22, Steored water would be availsble from the proposed project for new
divez'simary uses (Tr. Vel. 18, following p. 179, Testimony of Mercer, p. 121).
23. Possible effects of the proposed project on the ecosysten include
establishment of a multispecies warm-water fishery, introduction of muslkerar into
the area, znd attraction of migrat@r}? waterfowl (Draft Addendum FIS, pp. 34 and

3.

24, TIncreased muarber it hunters and sightseers,

of waterfowl cmuld benef

gnd flatsater recreation and fishing opportunities wold be
A m EIS, pp. 36 and 38).

=275

g8 12, 13, 14 and 15 {Tr. Vol. 18, following p.

P

§

zﬁ.. -~



25. It is established to the satisfaction of the Toard thar the reservation
of 121,800 af/y from the Yellowstone River for storage at the Cedar Ridge site
in Treasure and Rosebud coumties is in the pblic interest and thar there will
be progress toward accomplishment of the purpose with 1“@&8@%2&@1& diligence in
accordance wiih an established plan (Bureau of Reclamation, Application No. 12330-
TLIKT) .

26. The public interest vequires that specific design, eonstruction, and

operating plams: economic, social, and enviro

ntal analyses; time schedules:
and probable allocations of water to various beneficial uses be suwplied so that
other water users in the bésin may know the status of the proposed Cedar Ridge
Project and the a

ThIKT) .

nt of water available for appropriation (Application Mo, 12330-

CONCLUSIONS OF LAW

1. Chapter 8, Title 83, R.C.M. 1947, and in particular, Section 89850,
R.C.M. 1947, authorizes the adeption by the Montans Board of Natural Resmuirces
and Consexrvation of orders reserving water to qualified spplicants for reservarion
of water,

2. If ordered adopted, a reservation must be ordered adopted in accordance
with Chapter 8, Title 89, R.C.M. 1947, and any rules adopred thereunder,

3. The Applicant, Buceau of Reclamation, is an agency of the United
States and as such is entitled o apply to reserve waters within the State of
Montana in accordance with Secticn 89-8%0, R.C.M. 1947, and any rules adopted
theremder,

4. All pertinent statutes and rulss of the State of Montana have besn
adhered to in thg veview of this reservation application, hoth by the Montana

rd of

Lepartment of Nanwral Resourdes and Conservatiom and by the Montana

Naturzal Resouwrcer and Conservation.
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5. Based uoon the shove Findings of Fact, and specifically based wpon any

condiition, limitation, or modification of the full applicariom appesring in said .

iings, all pertinent criteria delineated at Section 85-850, R.C.M. 1947, and

adopted thereunder providing for the adoption of an order reserving

any rules
water have been mwet.

6. lothing f@md herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does anything found
herein have besring on the status of claimed water rights of any other party except
in relation to those rights herein newly applied for, to the extent necesssry to

reach a comelusion herein,
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BEFORE THE BOUARD OF
NATURAL RESCURCES AND COUSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATION FOR § "INDINGS OF FACT AND COH-
RESERVATION OF WATER NO, 12332-v42K ) CLUSICHS OF LAW OF APPLI-
RY THE U.S. BUREAU OF RECLAMATIOHN % CATION NO, 12332.x42K

The above-entitled matter came on regularly for hearinmg on or
about August 31, 1577, in Billings, Montana, before the Montana Board
of Natural Resources and Conservation and its duly appointed Hearing
Examiner, James Driscell. The Avplicant appeared by and through its
counsel of recovrd, Thomas Gai. The Montana Department of Natural
Resources and Conservation appeared by and through ite counsel of
record, Richard Gordon. The Montanz Depasrtment of Health and Envir-
onmental Sciences appeared by and through its counsel of racord, Mona
Jamison. The Montana Department of Fish and Game appeared by and
through its ccunsel of record, F. Woodside Wright and Clayton Herron,
The fourteen applicant comservatlon districts appeaved by and through
their counsel of record, Gary Spaeth. Utah International, Inc., ap-
peared by and through its counsel of record, Urban Hoth. The Montana
Power Company appeared by and through its counsel of record, Robert
Woodahl. Intake Water Company appeared by and through its counsel of
record, Henry Loble. Witnesses were duly sworn, and oral end documentars
evidence was introduced.

The Board, having read and fully considered the complete record,

makes the fcllowing Findings of Facet and Conclusions of Law velating
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te the U.5. Bureau of Reclamation, Application No. 12332-r42K,

Sunday Creek offstream storage:
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FINOINGE OF FACT

1. The U.35, Bureau of Reclamation has applied for the reservarion of
339,000 acre-feet of water per year (af/y} from the Yellowstone River for storage
in the proposed Sunday Creek reservoir to be used for mumicipal, industrial,
recreation, and fish and wildlife purposes (U.S. Bureau of Reclamation, Application
Mo, 12332-v420) .

2. The reservoir, with a capacity of 675,000 acre-feet, m@ul& i mdate
13,700 acres on the north side of the Yellowstone River in Custer County near
the Miles City airport (U.5. Buresu of Reclamation, Application No. 12332-v42K) .

Findings Related to the Purpose of the Reservation (89-290(3)(a)).

3. The purpese of the reservation request is to divert and store water

for relesse during critical summer flow pericds (Tr. Vol. 18, following p. 179,

s

xd Mercer, p. 12).

4. The released water would replace or augment flows used for maicipal,
industrial, recreation, water quality, aquatic rescurce maintensnce, irrigation,
samitation, and fish end wildlife purposes (Tr. Vol. 18, follawing p. 179,

Testimony of Mercer, p. 12}

5. The purposes and uses ave similar for 211 three U.8, Buresu of Heclamarion

proposed offstream storage projects along the Yellowstone %iver {Tr. Vol. 19,
Cross of Mercer, p. 10; Tr. Vol. 18, following p. 179, Testimony of Mercer, pp.
7 and 1.

6. It is established to the satisfaction of the Board that a purpose of

the veservation has been shown (Findings 3 through 5).

Findings Related to the Need for the Reservaticn (83-830(3)(b)).

7. The need for each of the three U.5. Buresu of Reclamation offstresm
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storage projects depends mn the level of water reservation requests granted o
the other applicants (Tr. Vel. 19, Cross of Mercer, pp. 10 end 51).

8. Certain reservation remq
{See "Order.” 1 1 thwough 96).

9. 1t is established to the satisfaction of the Board that a need has

ests of other applicants ave granted herein

been shown for the reservation of water to be stored in Sunday Creek Reservoir
in Custer Coumty (Findings 7 amd 8).

fmzat of Water Necesszrv for the
Reservation (89-890(3) (c)). '
10. The Application is for 2 ma

e amwzl need of 339,500 acre~feet of

water from the Yellowstone River to be stored in an offstresm reservoir {U.S.

eau of Reclamstion, Applicatiom No. 12332-v421).

quived every year (Tr. VYol. 1%, Testimony

turned to the river for irvigation uses, mmicipal uses and industrisl uses
{Tr. Vol. 19, Testimony of Mercer).

13. With an offstream reservoir, the inst}:m flows could be regulated so

as to protect water quality and recrestionsl use for fish and wildlife use (Tr.
Val. 19, Testimony of Mercer).
14, Water would be pum

arvd returned o the river duwis

ed from the river duing pericds of ewcess Flows

e months of low flows (Tr. Vol 19, Testimony c

Mereer).
13. The snticipated incresse in encrgy-related depleticns projected for
Lower Yellowatone subbas Ziuy .

by the year 2060 is 75,490 affy (Draft EIS, Vol. IT, p. 230).
18. The anticipated increase in irrigation deplevicns projected for the

Mid- znd L

&
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by the vear 2000 is 83,840 affy (Draft EIS, Vol. II, p. 239).

17. The total anticipated increase in depletions projected for the Mid-
and Lemer Yellowstone subbasins under the intermediate level of development for
these two uses by the vear 2000 is 153,130 af/y (Findings 15 and 16).

18. A purpose of the veservation is to provide stored water for uses such
as those disucssed above in Findings 12, 13, 14 and 15 (Tr. Vol. 18, following p.
179, Testimony of Mercer, p. 12; Finding 4).

15. It is ecrablished to the satisfaction of the Board that the applied-

for 539,000 affy of water is 2 reasonzble amowm

it of water necessary for the
purpose of the reservation (Findings 15 through 18).
2G. 1t is further established by the F

ard that the Buresu of Beclamation

may onlv withdraw water from the Yellowstone River during high flows.

Findings Related to the Public Interest (39-890(3)(d)).

21l. Stored water would be released from the proposed project o augmen

flows during critical summer

pericds (Tr. Vol. 18, following p. 179, Testimomy
of Mercer, p. 12).

22, Stored water would be available from the proposed project for new
diveisi@ﬁ&xy uses (Tr. Vol. 18, follawing p. 179, Testimony of Mercer, p. 121).
23. Possible effects of the proposed project on the ecosystem include
establishment of a multispecies warm-water fishery, introduction of muskrat into
the area, ard ativaction of migratory waterfowl (Drafr Add

37).

han EIS, pp. 34 and

24, Incressed mamber of waterfowl could benefit tumiters and sightseers,

and flatwater vecreation and fishing opportmdties would be @

m ELS, pp. 36 and 38).
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2%. It is established to the satisfaction of the Board that the reservation -
of 539,000 af/y from the Yellowstone River for storage at the Sunday Creek site
in Custer County near the Miles City airport is in the public interest and that

there will be progress toward accemp%ishmeni of the purpose with reascnable diligence

in accordance with an established plan {Bureau of Reclamation, Application No. 12332- !
r42K). -
26, The pubtic interest reguires that specific design, construction, and
operating pians; ecenemic; secial, and environmental analysis; time schedules: and f
probable allocations of water to varicus beneficial uses he supplied so that other
water users in the basin may know the status of the proposed Sunday Creek Project -
and the amount of water available for appropriation {Application No. 12332-v42K). ﬂ;
| CONCLUSIONS OF Law
1. Chapter &, Title 83, R.C.F. 35@?, and in particular, Secticn B85-890, “;
R.C.M. 1947, authorizes the adoption by the Montana Beard of Natural Resources and -
Conservation of orders reserving water to qualified applicants for reservations of N
water. <
~. If grdered adopted, a reservation must be ordered adopted in accordance ~
with Chapter 8, Title 89, R.C.M. 1947, and any rulas adopted thereunder. -
3. The Applicant, U.S. Bureau of Reclamation, an agency of the State of ]
Montana, is entitled to apply to reserve waters within the State of Montana in -
accordance with Section 89-830, R.C.H. 1947, and any rules adopted thercunder. _
4. Al pertinent statutes and rules of the State of Montana have been ad- p

hered to in the review of this reservation Application, both by the Montana Department -
oFf Matural Resources and Q@ﬂservatégnzand by the Montana Board of Matural Resources

and Conservation, -

e

=283~ -



5. Rased upon the above Findings, and specifically based upon any condition,
Vimitation, or medification of the full Application appearing in said Findings, all
g@?tiﬂeﬁi criteria delineated at Section B9-890, R.C.M. EQ%?;laﬁd any ruies adopted
thereunder providing for the adoption of an order reserving water have been met.

£. Hothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor dees anything found
herein have bearing on the status of claimed water rights of any cther carty except
in relation to those rights herein newly applied for, to the extent necessary io

reach a conclusion herein.
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BEFORE THE BOARD OF '
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTARA
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)
IN THE MATTER OF APPLICATION FCR ) FINDINGS OF FACT ARD CON-
RESERVATICN OF WATER NO, 12331-r43C ); CLUSICNS OF LAW OF APPLI-
BY THE U.S. BUREAU OF RECLAMATION J CATION NO. 12331.r430

)

The above-entitled matter came on regularly for hearing on or
about August 31, 1377, in Billings, lMontana, before the Montana Board
of Natural Resources and Conservation and its duly appointed Hearing
Exeminar, James Drisccll. The Applicant appeared by and through its
counsel of record, Thomas Gai. The YMontana Department of Natural
Resources and Conservation appeared by and through its counsel of re-
cérd, Richard Gordon. The Montana Department of Health and Environ-
mental Sciences appeared by and through its counsel of record, Mona
Jamison. The Montana Department of Fish and Game appeared by and
through its counsel of record, F. loodside Wright and Clayton Herronm,
The fourteen applicant conservation districts appeared by and through
their counsel of record, Gary Spaeth. Utsh International, Inc., ap-
peared by and through its counsel of record, Urban %oth., The Montana
Power Company appeaved by and through its counsel of record, Robert

Woodahl., Intake Water Company appeared by and through its counsel of

record, Henry Loble. Witnesses were duly sworn, snd cral and dociumentar

evidence wags introduced.
The Board, having read and fully comsidered the cemplete record,

nmakes the following Findings of Fact and Conclusions of Law relating
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to U.S. Buresu of Reclamation, Application Mo, 12331-v430Q, for

Buffale Creek cffstream storage:
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1.

FINDINGS OF FACT

The U.S, Bureau of Reclamation has applied for the reservation of

88,700 acre-feet of water per year (affyv) from the Yellowstone River for storage

in the proposed Buffalo Creek reservoir to be used for mmicipal, industrial,

recreation, and fish and wildlife pzposes (U.S. Bureau of Reclamation, fpplication
do. 12331-r430) .

2.

The reservoir, with a capacity of 115,000 acre-feet, would immdate

2,660 acres on the north side of the Yellowstone River in Yellowstone County

near the town of Custer (U.5. Buresu of Reclamarion, Application Mo, 12331-r430).

Findings Related to the Purpose of the Reservation (89-390(3) {a)).

3.

The purpose of the reservation request is to divert and store water

for release during critical summer flew pericds (Tr. Vol. 18, following p. 179,

Testimony

4.

of Derwood Mercer, p. 12).

The released warer would replace or augment flows used for maicipal,

industrial, recreation, water quality, aquatic resource maintenance, irrigatiom,

sanitation, and fish and wildlife purposes (Tr. Vcol. 18, following p. 173,

Testimony

5.

of Mercer, p. 12).

The purposes and uses are similar for all three U.8. Rureau of Reclamation

proposed offstream storage projects along the Yellowstone River (Tr. Vol. 153,

Cross of Mercer, p. 10; Tr. Vol. 18, following p. 179, Testimony of Mevcer, pp.

7 and 10).
5.

It is established to the satisfaction of the Board that a purpose of

the reservation has been shown (Findings 3 through 5).

Findings Related to the Need for the Heservationm {89-890(3 ().

7.

The need for each of the three U.S. Buresu of Reclasmatiom offstresn
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ends on the level of water reservation requests granted to

storage QY@J ects o &1

the other applicants (Tr. Vol. 19, Cross of Mercer, pp. 10 and 51).

. certam reservation requests of other applicants are granted herein
(See "Grder,” § 1 thwough 96).

9. It is established to the sarisfaction of the Board that a need has
been showm for the reservation of wa&er. to be stored in Buffalo Creek Reservoir
in Yellowstone County (Findings 7 and 8).
mms Related to the Amount of Water Becessary for the Purpose of the
Beservation (59-890(7) (e)).

10. The &pplication is for a max

. anmal need of 68,700 acre-feer of
wﬁw from the Yellowstone River to be stored in an offstresm reserveir (U.5.
Bureau of Recl

1.

smation, Application Ho. 12331-r430),
Arewial flow data shows that the maximm

argmal need would not be
required every year (Tr. Vol. 19, Testimony of Mercer). _

12. The offstvesm reservoir would provide storage so that water could be
retwmed to the river for irrigation uses, mmicipzal uses and industrisl uses
(Tr. Vol. 19, Testirony of Mercer).

13. With an offstress resexvoir, the instremm flows could be regulated so
as to protect water qualicy and recreatiomal use ang fish and wildlife use (Tr.
Vol. 19, Testimony of Mercer),

14, Water would be mu

d frem the river during periods of ercess £Flares

and returned to the river Gardng months of Low flows (Tr. Vol 19, Testimony of

Marcer).

15. The anticipated increase in energy-related de

pletions projected for

by the vear 2000 is 73,490 affy {Drafc EIS, Vol. 11, ». 230).
| 16, The anricipated imcre

e in irrigation depleticns projected for the

ate lavel of dove Lopmen




by the year 2000 is a3,.840 af/y {Drafc EIS, Vol. II, p. 239).

17. The total anticipated increase in depletions projected for the Mid-

mr Yellowstone subbasins under the intermediate level of development for
these two uses by the year 2000 is 155,330 at/y (Findings 15 and 16).

18, & pumpose of the reservation is to provide stored water for uses such

2s those disucssed sbove in Findings 12, 13, 14 and 15 (Tr. Vel. 18, follewing p.

179, Testimoay of Mercer, p. 12; Finding 4).

19. Tt is established to the satisfaction of the Bosyd that the gpplied-
for 63,700 af/y of water is a reasonable amount of water necessary for the
purpose of the reservation (Findings 15 through 18).

20. 1t is further established by the Board that the Buresu of Reclamation
may only withdraw water from the Yellowstone River auring high fior months.

e

Findings Related to the Public Interest (89-890(3)(d)).

21. Stored water would be released from the proposed project to augment
flows during critical sumer pevicds (Tr. Vol, 18, following p. 179, Tegtimony
of Mercer, p. 12),

22. Stored water would be available .fre:m& the proposed project for new
diversiomary uses (Tr. Vol. 18, following p. 179, Testimony of Mereer, p. 1213,
23. Possible effects of the proposed project on the ecosysten include
establishment of a miltispecies wam;watef fishery, introduction of miskrat into

the area, and attvaction of migratory waterfowl (Draft
7.

Addendum EIS, pp. 34 and

24, TIncressed n

er of waterfowl could benefit himters and sightseers,
and flatwater recreatien and fishing opportunities would be e
s EZ& . 36 and 33} .
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28 1t is established to the satisfaction of the Board that the reservation
of 68,700 af/y from the Yellowstone River for storage at the Buffaio Creek site
in Yellowstone County is in the public interest and that there wWill be progress
toward accomplishment of the purpose with reasonable diligence in accordance with
“an established plan {Bureay of Reclamation, Application No. 12331-r430).

26. The public interest r@@uireglthat specific design, construction, and
operating plans; eccnomic, social, and envivonmental analysis, time schedules;
and probable allecations of water to various neneficial uses be supplied so that
other water users in the basin may know the status of the proposed Buffale Creek
Project and the amount of water available for appropriation {ﬁ@p?%t@ti@ﬂ Ho. 12331-
vi30) .

CONCLUSICNS OF LAM

}. Chapter 8, Title 8%, R.C.M. 1247, and in narticular, Section #9-890,
g.C.M. 1947, suthorizes the adoption by the Moniana Beard of Natural Resources and
Conservation of orders reserving water to qualified applicants for reservation of
water.

2. If ordered adopted, 2 reservation must be ordered adopted in accordance
with Chapter g, Title 89, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, U.5. Bureau of Reclamation, is an agency of the United
States and as such is entitied to apply to resaerve waters within the State of
Montana in accordance with Section £9-850, R.C.M. 1947, and any rules adopted
thersunder.

4. A1l pertinent statutes and rules of the State of Montana have been ad-
hered to in the review of this reservation Application, both by the Montana Depariment
of Hatural Resources and Conservation and by the Montama Board of Natural Hesources

and {onservation.
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5. Based upon the above Findings of Fact. and specifically based upon any
condition, limitation or medification of the full Application appearing in said
Findings, all pertimeni criteria delineated at Section 89-8590, R.C.M. 1947, and any
rules adopted thereunder providing for the adeption of am order reserving water have
been met.

&. MNothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does a.ything found
herein have bearing on the status of claimed water rights of any cther party except
in relation to those rights herein mewly applied for, to the extent necessary to

reach 2 conclesion herein.
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BEFCRE THE BOARD OF
HATURAL RESOURCES AND CONSERVATICH
OF THE STATE OF MONTANA
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)
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND COM-
RESERVATION OF WATER WO. 1781-¢ ) CLUSIONS OF LAW OF APPLI-
BY THE MONTANA FISH AND GAME ) CATION NO. 1781-r
COMMISSION §
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The above-entitled matter came on regularly for hearing on or
about Auguat 17, 1577, im Billings, Yontana, before the Montana Board
of Natural Rescurces and Comservation and its duly appointed Hearing
Examiﬁer§ James Driscoll. The Applicant appeared by and through its
counsel of record, F. Woodside Wright and Clavton Herrom. The Yontana
Department of Natural Rescurces and Conservation appeaved by and through
its counsel of record, Richard Gordon. The fourteen applicant conser-
vation districts appeared by and through their counsel of record, Gary
Spaeth. The City of Billings appeared by and through its counsel of
record, Calvim Calton. Utab International, Ine., sppeared by and
through its counsel of record, Urbanm Roth. The Intake Water Company
appeared by and through its counsel of vecord, Henry Loble and Bovd
Henderson. The Montana Power Company appeared by and through its counsel
of record, Robert Woocdahl, The Montana Water Development Association
appesred without benefit of counzel. The Great Western Sugar Company
appeared by and through its counsel of record, Richard McCann, Trout
Unlimited end the Federation of Fly Fishermen appesred by and through

thelr counsel of record, James CGoetz. The Montans Wildlife Federation

A



appeareﬁ by and through its counsel of record, William Madden. The
Eavironmental Infermaticn Center anneared by and through its counsel
of record, William Leaphart. ilitnesses were duly sworn, and cral and
documentary evidence was introduced. |

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Le-r telating

tc the Montana Fish and Game Commission, Apvlication Mo, 1781-r:
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FINDINGS OF FACT

1. The reaches of the Yellowstone River and certain of its
major tributaries for which an instream reservation of water has been
applied for by the Wontama Fish and Game Commission are shown in Map
FG-1 {Draft EIS, V@Ii I, p. 1B1).

2. The Department of Fish and Game has applied for an imstream
reservation on many of the streams in the Yellowstone River Basin,
including a request for an instream reservation in the Yellowstone
River (Montana Fish and Game Commission, Application Ne. 1781-r3:.

3. Fish and Game has made lawful, proper and timely application
for veservation of water, to maintain flows, levels, or gualities of
water thereof, in the Yellowstone River Basin, including the reaahes.
and tributaries thereof, as fcllows:

UPPER YELLOWSTONE BASIN (Town of Gardiner to mouth of Boulder River)
Armstrong Spring Creek

Bear Creek

Big Creek

Billman Creek

Brackett Creek

Cedar Creek

Cinnabar Creek

Coke Cresk

Eight Mile Creeck

Emigrant Spring Creck

Flathead Creek

Fleshman Creek

Fridley Creek

Little Mission Creek
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McDonald Spring Creek

Mill Cresk

Mission Creek

Hol Heron Creek

Helson Spring Creek

Rock Creek (Shields Drainage)
Rock Creek (of the Yellowstone)
Shields River

Sixmile Creck

Smith Cresk

Suce Cresk

e YELLOVSTONE BASTH (Boulder River to Bighorn River)

Mid-Big Timber Creek
Lower Big Timber Creek
Upper Bluswater Creek
Middle Bluswater Creek
X.m Bluswater Creek
Bridger Creek

Boulder River (Sweet Grass Comty)

Boulder River (Sweet Grass and Park Conmties)
Boulder River (Sweet Crass Coxamity)

Upper Butcher Creek

Lower Butcher Cresh

Castle Creek (Stillumter Coamty)

éi
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LR YELLGISTONE HASTY
Bighorn Biver
Tongue River
Hangineg “oman Creak
Otter Creek

in Creeck

Poader River

ud Creelc
Yellowwstone River (Big Fom River to Montana-forth Dakota State Line

(Exh. DFG 1731-r pii & iii).

4. The Department of Health and Erwirermental Sciences has also applied
for an instream reservation for waters in the Yellowstome Mver (Department of
Health and Emvirommental Sciences, Application Ho. 10003-r).

.:5. Although the purpese, the nesd and the public interest of cach of

these reservation requests differ, the granting of one instyesm reservatrion

ld insure the other state agency an instream reservation.

©. Because the purpose, the need and the ﬁxbli??inta'est for a Fish and
Game instream reservation throughout the entire Yellowstone River Basin ave
bagically the same, the Board, as heveinafter set forth, adopts general Findings

of Fact relating to these elaments of water reservations as
85-390,

mancated by R.C.M,

Findings Related to the Purpose of Tnstream Reservaricns of Vizters in Stresms
of the Yellowstone River Basin (89-890(3) (a)).
7. The

purpose of the reservation is to ensure that waters are available

for existing uses and to maintain o mi

m £low, level, and quality of water
Application Mo, 1781-r, p. 1 ¢
lane and viable fishery a
lowstone River Basin (Te. Yol. 18,

tic ecosystem existmit

of Halt , p. 2)
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%, & purpose of the instresm reservation belng scugh

nt and visble fishery and aguatic

of Fish aod Gare

istent in the Yellowstone River
sse of the ervacion s to provide fish and wildiife habitst

Basin {@?ﬁmti@i@a 1?81“?} .

erpetuate the diverse species comprising the various natural
rame Crommission, Avplication Mo, 1781-7).
ervation is to help maintain water quality (Mmtana
Commission, Application Mb. 178l-vr, p. 3).

12. 4 purpose of the resexvation is to contvibute to a clesn and healthful

e (owmiseion, Application No. 1781-v, p. 3).
13. It ie established to the setisfaction of the Board that the mupose of

a7 insives: T
has been shewin.
ngs Related to the

eservation of waters of the stresms in the Yellowstone River Basin

Nead of Instrese Reservarirms of Waters in Stresws

of the Yellowstone River Basin (89-890(3)(b)).

necessary for chemmel flushing =md the main-

harmels (Tr. Vol. 18, Testimmny of Reictmath).

ervations sre necessary ©o control aguatic plant growth

_and to maintain equatic and wildlife species and the fishery of the Basin

(fpplicaticn 1781-r, pp. 1 through
| 16. There is 2 public

habitat sufficient to perpe

need for the purposes of provi
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18. The need for reservations of water in each stream reach requested by
Fish and Game is to provide for continued preservation of fish and wildlife
hebitat sufficient to perpetuate the several and many species found in each
strezm reach at cu,zfr;em‘tly existing levels: to vrovide water-based znd water-
related recrearion for residents of this stare and tourists and other tramsients
to this state; to provide Fish and Game standing to represent the public's
interest in fish and wildlife and recrsation when future applications for water
use permits in the stream reaches are being considered (Montana Fish and Come
Proposed Finding 75).

19. It is established to the satisfaction of the Board that the need for
instresm water reservations of the waters in sivesms of the Yellowstone River

Basin has been shom.

gs Related to the Public Interest of Instresm Reservations for the Waters

in the Streams of the Yellowstone River Basin (35-890(3)(d)).

20, The Fish and Game's application for reservations of water in the

Yellowstone River Basin represents the public interest in preserving, protecting

Ing the envirorment (Fish and Game Proposed Finding 75).

21. The application of the Fish and Game is in the public interest in that
it provides aesthetically pleasing swroundings, and thar it preserves fishing
waters in their natural existing state (Fish and Game Proposed Finding 75).

22. The instream reservation is in the mblic interest in that ir protects

and preserves fish habitat, preserves recreational sites =nd Ensures perpetuation
of non-game wildlife in the existing eccsystem (Fish snd Ga
75).

e Proposed Finding

23. The instream reservation is in the public intevest in that it will:
2) continue the perpetuation of the fish and wildlife r@gm@e&;
b} continue perpstuation of the fish and wildlife vesairess for
and fubure iatiiizatim by the public;

current
¢) maintain water qualiry
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24, 1t is established to the satisfaction of the Board that the mublic
interest for mm‘e&m resexrvations of the waters in the stresms of the Yellowstome
River Basin has been showm.

Findings Related ro the Amount Hecessarv for the Purpose of the Reservarion

of Vaters of the Streams of the Yellowstone River Basin (89-850(3)(c)) .

Instream Reservation of the Yellowstone River at Sidney, Montana

25. The fish species present in this part of the Yellowstone River are
sturgecn, paddlefish, mooneye, trout, mirmow, sucker, catfish, codfish, sunfish,
perch and drum. gadere burbot

26. The resident and migratory wildlife species present in this part of
the stresm are loons, grebes, pelicans, cormorants, swans, geese, ducks, vultures,
hendkes, eagles, falcons, herons, cranes,—coots, avocets, plovers, sandpipers,
snipes, gulls, terns, owls, magpies, crows and other birds and mule deer, white-
tailed deer, beavers, minks, muskrats and river otters (Department of Fish and
Game, Application Ro. 178l-r, axh., 1, pp. 231 through 233).

27. A reservation of instream water will protect nesting and production,
migrations, incubations and receiving of the various species (Department of Fish
end Game, Application No. 178l-r, exh. 1, pp. 234 and 235).

25. An adequate instream flow will provide ample food supply, adeguate
habitat area and suitable water quality for all the fishery and wildlife species
of this part of the Yellowstone River (Tr. Vol. 13, po. 195 and 196).

29, 1t is established to the gatisfaction of the Board thet the swunt of

water necessary for the pupose of the instresm reservation of the Yellowstone




Jamary

February

3,738
&,327
&,778
6,808
11,964
25,140
10,526
2,670
3,276
&,008
5,548
35998

&

cfs

AFJY

PERCEMTILE

229,831
240,281
416,711
405,631
735,525
1,495, 644
647,090
164,166
194,917

369,377
347,520

30. The Department of Fish and Game has req@sted an instresam reservation on

the Powder River from its mouth at the Yellowstons River to the Wyoming

epartment of Fish and Ghme, Application 1731-7).

horder

1. Evaluations of the flow requirements for the Fowder River were based on

Northern Great Plains Resource Program estimates, United States Gauging Data, and

were verified by field observations and measurements (Uepartment of Fish end Game,

Application Mo, 1718-r, exh. 1, p. 220; Tr. Vol. 26, Redirect of Relwink

ment of Fish and Game

Testimony of Retwinkel).

el; Depart-

, Application Yo. 1%1-r, exh. 28; Tr. Vol. 28, p. 16,

32. Significant veduction in flows of the Powdler River would detrimentally

affert the hebitat of beaver and other furbearers becsuse the marher and size of

lends and gravel bars would be reduced and the stream sorchology would change

Freen @ breided to 2 mes

wWering
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stream having less habicat for these animals (Exh. DFG-1781-r-1, p.
23-26) .

33. Resident fish species present in the Powder River include
the sturgeon chub and sauger, shovelnose sturgeon and channel catfish
(Exh. DFG-1781-r-1, p. 219-220).

34. Flows are required by the fish species of the Powder River
for passage, spawning and reavring (DFG-178L-r, Exh. 1, pp. 221-222).

35. It is established to the sarisfaction of the Beard that the
amount necessary for the purpose of the instream veservation of warers
in the Powder River is the ninetieth percentile flow. This féservatieﬁ

amounts te 95,201 acre-feet per year with a monthly breakdown as

follows:

cFs AF/Y
January 31.9 19861
February 71.8 - 3988
March 291 17,868
April 347 20,643
May 424 26,064
June 184 10,946
July 70 43063
August 14.5 891
September 8,87 ‘ 527
October 9.43 579
Hovember 61.6 3664
December 61 3749
Average 131 cfs 9520 af/y
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instream Reservation of Yellowstone River ar Miles City

36. The fish species vresent in this part of the stream are trout, whitefish,

catfish, sauger, walleve, ling, and cranpile (DFG-1781-r, wh. 1, 3. 183).

37. The resident and wildlife nmigratory species present in this part of
the Yellowstone River are beaver, muskrat, marten, mink, raccoon, pheasant,
white-tailed deer, ducks, raptors, bald eagles, Canadian geese, heron, swans,
and cranes (DFG-1731-v, Dxh. 1, p. 183).

38, A reservation will ensure proper spawning, incubation and rearing for
~the fishery of this part of the Yellowstone River (DFG-1781-r, Exh, 1, p. 184).

39. 1t is established to the satisfaction of the Board that the amemt of
water necessary for the instream reservation of the Yellowstone River at biles
City, Montana, is the eightieth percentile flow of the Yellowstone Fiver less
the depletions of other water reservations em the Yellowstone River Basin above
Miles Cicy. This instream reservation amounts to 6,499 936 acre-feet per year

with a monthly breakdowa as follows:

CFS AF/Y
Januar 3,329 235,400
February 3,993 221,995
March | 6,359 390,929
April 5,842 347,957
Hay 12,280 754,904
Jme 26,188 1,557,980
July 10,273 631,856
August 3,862 237,415
September 4,338 266,682
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CFs AF/Y

[ T

Ootober 5,845 359,578
Hovember 5,508 327,730
Decenber 4,009 246,464
Everage 7,708 cfs 5,578,892 af/y

40, The Montana Depavtment of Health and Envirormental Sciences has bean
given an instream flow reservacion of the same quantitv as that listed above for
the Department of Fish and Game. |

41. In some months the instream reservation established by the Board
exceeds the request of the Devartment of Fish and Game. The rveservation of the

iz

g

instream flow for the Fish and Game is only for the mount reguested and i
not to exceed that amount,

Instream Reservation of Tonzue River

.

42, The Department of Fish and Game has requested an instream reservation
of the Tongue River from the Wyoming border o the mouth at the Yellowsrone
River (Fish and Game Application No. 1731-x).

43, Evaluations of tne Tongue River's flow are based un water temperature
data, depth and velocity criteria for spawning and incubation flows, warer

ment of Fish and

surface profile program and wetted perimeter merhod (Depart
Game, Application Jdo. L73l-r, Zxh. 1, pp. 203 chwough 208; Tr. Vol. 14, Testimony
of Elser).

44. The resident game fish soecies oresent in rthe Tengue River are bass, "
pike, sauger, walleye, carfish, paddiefish, sturpeon, and burbot (DFG-17&81-v
Exh. 1, pp. 201-207).

45. Flows are required by the various fish species for sp

z, Tearing.
and passage (DFG-178l-v, Exh. 1, po. 202-209).
46, The Montana Denartment of Matural Resources has besn granted a resevvation

n the Tongue River (Order).
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47, The Department of Netural Rescurces’ reservation is based on
that Department’s intenticon of building a dam on the Tongue River

{Department of Matural Resources, Application No. 9942-r42C).

48. The Department of Natural Resources was granted a reservation

on the Tongue River with a condition that an average of 75 cfs be

to the

released from the dam in order to contribute/instream reservation of the

Fish and Game (Order).

49, It is established to the satisfaction of the Board that the
amount of water necessary for the purpcse of the Uepartment of Fish

and Game's reservation on the Tongue River from the Wyoming border to

e

-5

the Tongue River reserveoir is 244,799 acre-feet per year with a2 monthly

breakdown as follows:

CFs
January 160
February 160
Harch - 200
April 200
May (1-20) 700
May (21-31) 1,200
June 1,334
July 360
August 1G6
September 100
Jctober 200
Hovember 260
December 150
Bverage 338 ¢fs
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AF/Y
9,836
3,383
12,294
11,898
27,762
26,175
30,312
22,130

6,147

5,949
12,296
11,893

9,221
254759 af/y

¢ af
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50, It is established to the satisfaction of the Board that the grount of
water necessary for the nurpose of the Fisn and Game's instresm yeservation in
the Tongue River from the Tongue River reservoir to the mouth of the Yellowstone
River an averageflow of 75 cfs at the mouth. This reservation arounts £o 54,289 affy

with a ronthly breakdown as follows:

CFS AFJY
Jaruary 75 4,611
February 75 4,164
March 75 4,611
April 73 4 62
4ay 75 4,611
Jume 75 & L62
July . 75 4,611
Aupust 75 4,611
Septamber 75 4,462
Cotoher 75 4 611
Novenber 75 4, LE2
Decarber i3 4,611
Average 7% 54,299

Instrean Reservations for Henging Woman Creek

51, Fvalustions of the flow requirements for Hanging Woman Cresit are based

on migrant fish trap data, United States Gsuging Station stream discharge records

and atresmflow menitoring (OFG-1781l-r, Bxh. 1, ». Z11, Ox. Vol., 14, po. 33-54 and 56).

52. The fish species present in Hanging Woman Creck are bass, sauger, ke

and cacfish (OFG-1781-¢, Exh. 1, . 211y,



33.  An instream reservation is needed for passage, spawning and
rearing of the fishery (BFG-1781~r, Exh. I, p. 211).

34, It is established to the satisfaction of the Board that the
amount of water necessarv for the purpose of the instream reservation
on Hanging Woman Creek ig the historic minimum monthly flow derived
from the United States Gauging Station records.

Instream Heservation in Otter Creek

35. Evaluations of the flow requirements for Otter Cregk are
based on the United Stares Guaging Station gavging records and field
cbservations of fishery (DFG-1781-r, Exh. 1L, p. 215).

36, The fish species present in Otter Creek are crappie, bass,
pike and catcfish (OFG-1781-r, Exh, 1, pp. 212-215).

37. An instream reservation is needed for passage, spawning and
rearing of the fishery (DFG-178l~r, Exh. 1, p. 211).

38. It is established ro the satisfaction of the Board that the
amount of water necessary for the purpose of the instream regservation

on Otter Creek is the historic minimum monthly flew derived from the

United States Gauging Station records,

Instream Reservation in Pumpkin Creesk

39. Evaluations for the flow requirements for Pumpkin Creek are
based on the United States Gauging Station gauging data, field chser-
vations and observations of stream flow records {EF@wl?glwrs Exh. 1,
p. 217).

60. The fish species present in Pumpkin Cresk are catfish,

. Bauger, and erappie (DFG-1781-v, Exh. I, p. 217y.
61l. An imstream reservation is needed for bPassage, spawning and
rearing of the fishery {DFG-1781-r. Exh. I, », 218).
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£7 1t is established to the sarisfaction of the Board that the
amount of water necessary foy the purpose of the jnstream reservation
o Pumpkin Creek is the historic minimum monthly £low derived from the
United States Gauging Statiocn records. |

fnstream Reservation for Rosebud Creek

63. Evaluations of the Rosebud ryreck flow are based on spawning
studies, field studies, migrant fish trapping and United Stave Gauging
Station stream discharge data (DFG-1781-r, Exh. 1, pp. 199-225).

&4, TFish species present in Rosebud Creek are szauger, walleye,
pike, catfish and burbot (DFG-1781-x, Exh. 1, p. 224) .

65. An instream flow is azeded in Rosebud Creek in ovder Lo
protect the passage, spawning and vearing of the fishery (DFG-178l-rx,
Exh. 1, pp. 225-226). - |

6. 1t is established to the sarisfaction of the Board that the
amount of water needed for the purpose of the instream reservation of
rosebud Creek is the eightieth sercencile flow of Rosebud Creek fyom
cottongood Creek to the Yellowstone River. It is further establisghed
by the Board that the Department of Fish and Game must supply U.5.G.5.
or other data in order that the exact flow figures for this raservation

may be determined.

Tnstream Reservation for Bighorn River

57, Fvaluations of the flow reguivemenis of the Bighorn River
are based on the United States Gauging Station gauging data and com-
parison of data at varicus srarions along the viver (DFG-1781l-r, Exh.
1, pp. 138 and 1913,

58 The fish species found in the Bighorn River are catfish,
erappie, bass, trout, pike, sauger and burbot (DFG-178Ll-r, Exh. 1, p.

19G) .
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£9. The wildlife soecies present in the Bighorm River area are beaver,
maskrat, mink, raccoom, fox, squirrel, deer, covote, skumk, bobeat, ducks,

geese, covmorant, osprav and bald eagle (DPFG-1781-x, Exh. 1, p. 187).

70, An instresm flow 1s needed to tranmsport the vearly accumulation of

ediment and comtrol weed growth, and to sweep gravel bars free of same vegetation

which aids the Canadian geese in nesting activities (DFG-178l-r, Exh. 1, p.
186} .

71. &n instream flow is needed to provide the fishery with migratory
passage, spawning, incubation and rearing (DFG-178l-r, fxh. 1, p. 188).

72, Althoush the Department of Fish and Game has apolied for water for an
instream water reservation at two different locatioms on the Bighorn River, the
Board is giving the Depcartment of Fish and Game one instresm reservation in the
Bighorn River at the mouth,

73. It is established to the satisfaction of the Zoard that the amoumt of
water necessary for the pnurpose of an instrean reservation for the Bighorn River

at the mouth is 2,477,987 acre-feet ner year with a monthly breakdmm as follows:

&rs AFfY
January 3,300 202,863
February 3,200 177,679
March &,000 245,395
fpril - 3,600 214,167
May 3,800 233,600
Jume 5,200 309,352
- July (1-20) 3,800 150,710
July (21-31) 3,200 62,802

#
#

i am

£

ke,
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CF5 ARSY

August 2,800 172,127
Seprember 2,600 Eﬁéﬁﬁé
Gctober 2,700 165,979
November 3,180 184 423
December 3,290

Average 3,472 cfs
Tnstream Reservation of Yellowstone River at Billin

74, Although the Department of Fish and Game has requested an
instream reservation in the Yellowstone River at the mouth of the
Bighorn River, but not including the Bighorn River, it is the Board's
judgment that the instream reservation should be granted in the
Yellowstone River at Billings, Montana, This judgment is based on the
availablicy of U.5.6.5. records o at the Billings station
and also the instream reservation in the Yellowstone River for the
Department of Health and Environmental Sciences.

75 . Evaluatrions of the flow requirement for this part cf the

5

Yellow:tone River were based on the U.5.G.5. data, and biologlcal data
(DFG-1781-v, Exh. 1, pp. 177, 183},

76, Fish species present in this part of the Yellowstone River
include trout, whitefish, catfish, sauger, walleye, ling and crapple
(OFG-1781~-7r, Exh. 1, p. 183).

77. Wildlife oresent in this part of the Yellowstone River
include beaver, muskrat, wmarten, mink, raccoon, pheasant, deer, ducks,
raptors, bald eagles, geese, heron, swans and cranes (DFG-1781-r, Exh.
1, p. 183). -

78. An instream flow is needed in this part of the Yellowstone
River for spawning, incubation and g@&ring pUrpOsSes {(DFG-1781-r, Exh.

i, p. 184).



75. 1t is established to the satisfaction of the Board thet the amoumt

necessary for the muopose of the instresm reservation of the Yellowstone River at

Billings, “ontana, is 3,846,025 acre-feet ner vear plus the dominent discharpe of

68,430 acre-feet for a totazl instream reservation of 3,914,455 af/y. This quantity

iz the DFG's regquest less denletions throush Billings, The monthly breakdown i

as follows: . _
CFS AFfY AFFROX. 7 tile
January 2,489 153,653 - 50
February 2,688 138,136 35
March 2,589 177,648 50
April 3,589 213,541 55
May (1-20) 5,143 206,006
) - ) 85 for May
May {21-31) 12,224 266,658 ) -
Jme (1-T) 17,268 239,793 ) 85 for June
Jue (8-30) 19,068 869,707 }
July (1-20) 10,310 408, 904

1 75 for July

July (21-31) 5,51C 120,194 ]
Augist 4,090 251,457 65
September 3,415 233,185 &5
Getober 3,589 220,680 50
Noverber 3,489 207,552 50
Decamber 2,789 171,501 30
Average 5,312 3,845,825 =

80. The instream reservation of the Department of Fish and Game in the
Yellowstone River at Billings, Mootena, is for the same water as that reserved

servation for Clarks Fork River
8i. The Der

gt of He ntal Seisnces.

and Game has E@q@est@é &n insty
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reservation in the Clarks Fork of the Yellousstone from the Momtana-Wyoming state
line to Bluewater Creek and from Bluewater Creek Lo the mouth of the Yellowstone
River (Apolication 172l-v).

32. Ewaluations of the flow requirements for the enfire stream were based
on water discnarge measurements, water swriace orofile, judgment of qualified
professional persomel and fisheries data collection (DFG-1781-7, Eh. 1, po.
113 and 115; DFG-1781-r, Exh. 7, op. 1-48).

#3. Fish species present in the Clarks Fork River of the Yellowstone
include trout, whitefisn and sauger (OFG-178l-v, xn, 1, ©, 1133,

34, Wildlife spcecies present in the area of the Clarks Fork of the Yellocwstone
include beaver, muskrat, mink, raccoon and otter (DFG-1781-y, Exh. 1, p. 113).

85, An inscream flow is needed for spawning, incubation and rearing

purposes (DFG-178l-r, Eah. 1, n. 113).

86. It is established to the satisfaction of the Board that the sount of
water needed for the purpose of the instream reservarion in the Clarks Fork of
the Yellowstone from the Wyoming-Montana border to the mouth of the Yellowstone
River is the ninetietn percentile of the flow of the Clarks Fork River for the
months of January, February, March, April, kv, October, Noverber and Decenber
and the seventiech percentile of the flow of the Clarks Fork River for the
months of June, July, August and Sevtember.

87. Flow data were not available to rhe Board and it is the Roard's intent
that the Department of Fish and Gare document the reservation by use of U.5.G.8.
data or other acceptable data,

Instream Reservations for Certain Tributaries of the Clarks Fork of the Yelicwstone

83. The Department has requssted an instresm reservation on
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the following tributaries of the Clarks Fork of the Yellowstone:
a) Butcher Creek - Headwaters to West Outcher Creek to mouth
b) Willow Cresk - Forest boundary to the Cooney Reservoir
¢} Red Lodge Creek - Custer Narional Ferest te the Cooney River
d) Clear Creek - Headwaters to mouth
@) Dry Creek - Headwaters to mouth
£) Rock Creek - Custer National Forest boundary toc mouth
g) Sage Creek - Headwaters to Crow Reservation

h} Bluewater Cresk - Headwaters to mouth

89. Evaluations of the various flow requirements of these streams

included, but were not limited to, water discharge measurements,

judgment of qualified personnel, fisheries data collection and measure-

ments of channel physical parameters (DFG-1781~r, Exh. 1, pp. 1-48),
906. The fish species present in these streams include brock,

rainbow, brown, cutthroat trout, and whitefish (DFG-178l-r, Exh. 1).

91. The wildlife species present in these streams include beaver,

mink, muskrat, and raccoon (DFG-1781l-v, Exh. 1).

923 An instream flow is necessary in these streams for spawning,
imcubatiém and rearing purpeses (DFG-1781-r, Exh. 1).

93. It is established to the satisfaction of the Board that the
amount of water necessary for the purpose of the instream reservation
of the streams named in Finding &8 is the eighty-fifth percentile of
the flow of the various streams, but the instream ressrvarion is not
to exceed the various requests of the Deparctment of Fish and Came.

96. Fleow data were not available te the Board and it io the Foard's
imtent that the Department of Fish and Came document the reservarion

=

by use of U.5.6.8. data or other acceptable data.
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Amount for Instream Resarvation in Stillwater fiver

5. The Department of Fish and Game has requested an instrean reservation for
the Stillwater River from the mouth to the north end of Siocux Charlie Lake
{fpplication Ho. 1781-v).

96. In granting the instvesm reservation for the Stillwater River, the Boacd
will grant one instream veservation at the mouth.

97, Ewvaluatricns of the flow reguirements for this styream reach are based on
U.8.G.5. gauging data, low flow photograchy, fish population and life history data
chtained by electrofishing (IFG-1731-v, Exh. 1, pp. 153-157). |

8. The fish species present in the Stillwater River .include brown and
rainhow trout, and whitefish (FG-1781-r, Exh. 1, op. 153-157).

95, The wildiife species present include besver, muskrat, wink, raccoom,
hald eagles and otter (IFG-178l-r, Exnh..l, pp. 153-157}.

180, An instresm f’lﬁw. is necessary for spawning, incubation and rearing purposes
{OFG-1781-r, op. 154-133).

i01l. It is established to the satisfaction of the Board that the amowni of
water necessary for the purpose of the instream reservation of the Stillwater River
is aporoximately the ninerieth percentile flow of the viver, and amounts to 39,795

acre-feet per year with the following monthly breskdown:

as AF/Y
January 2@%’% 12,294
February 205 11,382
March 210 12,509
april 225 | 13,385
Hay 560 %, 625
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CFS ARy
June | 2.075 123,44t
July 1,030 3,312
August 480 29,537
September 480 28, 555
Sctober 380 23,380
November 225 13,385
et i NN

Amount for Instream Reservations of Tributaries of Stillwater River

102,

The Department of Fish and Game has applied for instream

reservations in the following tributaries of the Stillwater River:

a)

e)

c)

d)

&)

£)
gl

h}

i)

103,

and the flow re

Castle Creek - Mouth re 1,500 feet above Picket Pin Creelk

Picket Pin Creek - Mouth to mouth of Swamp Creek

§ r s

£

|
West Fork of Stillwater - Mouth te Castle Creek to Sweetgrass- ~

Stillwater County line to Tumble Creek

Little Rocky Creek - Mouth to Forest Service road #1414

crossing

West Fishtail Cresk - East Fishtail Cresk to Richmond-~
Kennedy Ditch

East Fishtail Creek - West Fishtail Creek vo its East Ferk

Fishtzil Creek - From the confluence of e2ast and west

Fishtail Creeks to moutch

West Rosebud Creek - Custer National Forest boundary to

Fiddler Creek to mouch

East Rosebud Creek - Custer Naticnal Forest boundary to
West Rosebud Creek

Evaluations of the various Streams lisced in Finding 102,

~315- -
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srofile programs, U.S.G.5. flow data, Fish and Gauging data, low flow
photography, spawning redd veloclity measurements, and £ish population
and 1ife history data obtained by electroefishing (DFC-1781-r, Exh. 1.

104, The fish species present in these stveams incliude brown
trout, brook trout, cutthroat, rainbow and mountain whit figh (DFG-
1781-r, Exh, 1).

105, The wildlife species present in these streams include beaver,
muskrat, mink, raccoon and bald eagles (DFG-178l-r, Exh. 1).

106. An instream reservation is nesded in these streams because
of spawning, incubation and reaving purposes {DFG-1781-v, Exh, 1),

107, It is established to the satisfaction of the Board that the
amount of water needed for the purpose of the instream reservation of
the tributaries of the Stillwater River is the eighty-fifth percentile
of the flow of the above listed tributaries, but the imstream ressrvatlon
is not to exceed the various requests of the Department of Fish and
Game.,

108 Flow data wairs not avallable o the Beard znd it 18 the Board's
intent that the Department of Fish and Came document the reservation
by use of U.5.G.5. data or other acceptable data,

amount for Instream Reservation in Brider Creelk and Lower Deer Creek

and Upner Deer Creek

109, The Department of Fish and CGame has applied for an instream
reservacion in Bridger Creek from the headwaters to the Krome Ditch
headgate, and Lower Deer Creek from the headwaters to Interstate
Highway 90 and Upper Deer Creek from the headwaters to a polnt upstream

from 1-90 bridge (Application Ho. 1781l-1).
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llﬁm‘ Evaluations of fléw requirements for these rwo streanms wers
based on water discharge measurements and photographs, fish data
collections and judgments of professicnal personnel (DFG~-1781-xv, Exh.
L, pp. 131 end 163; DFG-178l-r, Exh. 7, p. 93).
| 111, The game species present in both of these streams include
cutthroat, rainbow, brown and brook trout (DFG-1781-r, Exh. i, pp. 93
and 131 and 163},

112, The wildlife species present in the areas of the two streams
are beaver, muskrat, mink and raceeoon (DFG-1781l-v, Exh. 1, pp. 93, 131
and 163).

113, An instream flow is needed for maintenance flows in Bridger
Creek and for incubation, spawning and rearing purposes in both streams
(DFG-178l-r, Exh. 1, pp. 93, 131 apd 163).

114, It is established to the satisfaction of the Board that the
amount of water necessary for the purpose of the instrean reservation
in Bridger Creek from the headwaters to the Krone Ditch headgate and
Lower Deer Creek from the headwaters to Interstate Highway 90 and
Upper Deer Creek from the headwaters to a point upstream from I-90
bridge is the ninetieth percentile of the flow of these streams and
these instream reservatiéns are subject to all reservations previously
granted to Conservation Districts.

1153, Flow data was nor available to the Board and it ie trheir
intent that the Department of Fish and Game document the reservation
by use of U.5.G.5, data or other acceptable dats,

Amount for the Instresm RBeservation of Sweet Crass Creek

116. The Department of Fish and Game has applied for an instream
resexvation on Sweet Grass Creek from the Forest Sevvice boundary to
Lake Adam ﬁiv&rsiaa and from Lake Adam diversion to the mouth (Ap-

plication Ne, 178l-r),
~317-
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117. Evaluaticns of the flow requivements [o¥ Swaet Grass Craek
were based on water discharge measurements, chotographs, U.5.G.5.
records, fishery data collections and professi jonal judgment (DFG- 1761
r, Exb. 1, pp. 159-161).

118. The Ffish species found in Sweet Grass Creek include rainbow,
brock and brown trout, and mountain whitefish (DFG-178L-r, Exh. i, vp.
159-161}.

119. The resident wildlife species feund in Che area of Sweet
Crass Creek are Deaver, muskrat, mink and raccoon (DFG-1781~x, Exh. i,
pp. 159-161). |

170. An instream flow is needed to maintain the fish population
after irrigation withdrawls and alse for passage, spawning, incubation
and rearing purpeses (DFG-1781-r, Exh. 1, pP. 159-162).

121. It is established to the satisfaction of the Board that the
smount necessary for the purpose of an instream reservacion in Sweel
Grass Creek from the Forest Service boundary te the wouth Is the
ninetieth percentile flow of the strean. “

122. Flow data serr not available to the Board and it is ihe 20870 S
intent that the Depariment of Fish and Game document the reservation
by use of U.5.5.5. data or other acceptable data.

smount of Instgream Reservation in the Boulder River

123. The Department of Fish and Came has requested an instream
reservation in the Boulder River from the mouth of z%@ West boulder
River and from the mouth of the West Boulder River to the mouth of
rails Creek and from ths mouth of Falls Creek ro the %Qah of Hawley
craek (Application No. i?gzﬂf§d "

124 The Board has established the Boulder River at Big Timber

and the Soulder River atr Contfact as rhe poeints for the reservation.
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125, Evaluations of the flow requirements for the Boulder River are based
an fishery deta collection, U.5.G.5. flow data, low flow vhotography, and life
history data obtained by electrofishing (DFG-1781-r, Exh, 1, pp. 95-99: Tr. Vol.
16, po. 53-80).

126, 'The fish species present in the Foulder River include brown snd brook

w and mountain widtefish (DFG-1731-x, Exh. 1, oo, 95-99),
127. The resident wildlife species vresent include beaver, muskrat, mink

on (FG-1731-r, Exh. 1, oo, 95-99).

128. An instream flow is necessary for soawning, incubation and rearing

purposes (DFG-1781-r, kb, 1, pn. $5-99).

129. 1t is established to the satisfaction of the Foard that the amoumt

necessary for the instream reservation of the Fish and Game of the Boulder River
Timber

at Big/is 195,163 acre-feet ner year with a wonthly breakdom as follows:

cFs AF/Y

a0 4,920

ey %0 4,641
- | 50 4,529
- 50 4,760
vy ‘ kee 18,445
o 1,690 100, 540
430 30,122

0 3,690

55 5,650

130 7,995

a0 4,760
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130. It is established to the satisfaction of the Board that the amount of
water necessary for the nurpose of the instream reservation of the Fish and
Game in the Boulder River at Conmtact is 137,120 acre-feet ver vear wirth a monthly

breakdown as follows:

CFs EF/Y

January 50 3,075

February 50 2,875

Maren 50 3,075

April 50 2,575

May 150 $,220

- June 1,980 84,265
July 380 23,363

August 17 15,450

Septerber 116 5,345

Cetobay 85 3,225

- Movember 50 2,975
%e?fff "Tif %%35

131, The Montana Department of Fiso and Game has applied for an instream
reservation for the following tributaries of the Boulder Rivesr:
ay East Boulder River - “buth to Dry Fork {reek and from Dry
Vork Creek to Browmlee Creek
b) West Boulder River - Gallatin datiocnal Forest bdundery to
mouth
{Application Mo, 1781-v).
13z, %@ai@ti@m of the flow requiremants for these streams were based on

Warer Suriace Profiles, fish data oollections U.8.4.8,
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flow data, low flow ohotorranhv and life history data (DFG-1781l-v, Exh. 1, pp.
119 and 165; Tr. Vol. 16, po. 53-30 and Tr. Vel. 17, op. 1-48),

133, The fish species present in these streams include broawm, brook, cutthroat
and rainbow trout and mountain whitefish (OFG-178l-v, Exh. 1, po. 119 and 165).

13, The wildlife species oresent in the areas of these streams include
beaver, mink, maskrat and raccoon (DFG-1781-v, Exh. 1, op. 119 and 1€5).

135. An instream flow is needed for spawning, incubation and res ing purposes
{TEG-1781-r, Exh. 1, po. 120 and 166).

136. It is established to the satisfaction of the Board that the amount of

water necessarvy for the purpcse of the instreas reservation for the Departmen

of Fish and Game in the East Boulder River st its mouth is 23,148 acve-feet per

year with a monthly breakdown as follows:
s BE/Y
January 157 922
February 15 §32
March 15 922
April 15 - B92
May 20 1,229
June 185 9,815
50 3,073
22 1,352
20 1,189
18 1,106
15 892
Decenber 15 922
Rverage R 23,T4E
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137. It is established te the satisfaction of the Board that the amount of
water necessary to meet the purpose of the Denarument of Fish and Game's ilnstream
veservation in the West Roulder River at the mouth is 74,333 acre-feer ver vear

with a moathly breakdown as follows:

Jarmary 53 3,073
February 50 23??5
March 50 3,073
April 20 2,974
May (1-20) 50 1,983
May (21-31) 300 6,543
June 300 17,847
July {1-20) 300 11,898
July (21-31) 200 4,362
Augast 75 4,610
Sentamber 73 | 4,452
Detober 75 4,610
Hoverber &0 3536%
Decenber 50 3,073

Average ik 74,853

1
Ameemt for Instream Reservation in Big Timber Cresk

138, The Devartment of Fish and Jame has “i?liéé,fﬁf s instream raservation
Big Timber Creek from the Gallatin Mational Forest boundary to the confersnce
with Swamp Creek to the Yellowstone River (Application N, 178L-r).
139. Evaluations of the flow vequiremencs of this strsam were based on
electrofishing data, photographs and fisherman observations (DFG-1781-x, Dah.
pp. 83-36).



140, The fish scecies present in this stresm include rainbow

141, The wildlife species present in the avea of this stre

. browm and

. &nd mountain whitefish (DFG-1781-v, Exh. 1, op. 83, 895).

am inclwle beaver,

raccoon, mink and muslerat (DFG-1781-r, Exh. 1, op. 83-89).

142. An instream flow is necessary in Big Timber Creek in that it is necessary

to maintain a portion of the exdsting fish and agquatic life and to mointain

water quality to sustain trout population (DFG-178l-r, Exh. 1, po. 83-85).

143, An instream flow is necessary for incubation, rearing

purposes (DFG-1781-r, Exh. 1, p. 86).

144, It is established to the satisfaction of the Board that the somount

necessary for the purpose of the instream reservation in Pig Timber Creek at its

June _
July (1-20)
July (21-31)

th is 28,267 acre-fest per vesr

CFS
10
10
10
20
g5

180

100
30

~323-

with a senthly breakdown

ag follows:
AF/Y
615
555
615
1,15C
5,225
106,710
3,967
655

by )
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August 25 1,535
September 26 1,190
October 13 5320
November 10 5G5
December 10 Gls
Average a4 ofs 28,267 af/y

Amount for Instream Reservations of Tributaries of Yellowstone River

Berween Shields and Boulder HRiver

145, The Department of Fish and Game has reguested an instream
reservation for Littile Mission Creek from the mouth to Little
Mission Forks and Mission Creek from the mouth to Spring Creek and
from Svring Creek to Little Bear Oraw {Applicarion No. 1781l-7).

146, The basis for calculating the fishery and the neceassary
flow regquirements for these streams is the "Blue-Ribbon Stream
Classificaticn' (DFG-173l1-r, Exh.

147, The fish species prasent in these streams include cutthroat,
brown, rainbow, rainbow-cutthreat hvbrid trout and meuntain whitefish
(DFG-1781-¢, Exh, 1, pp. 4%, 56).

148, The wildlife species present in these streams include
seaver, muskrat, mink, marten, otter, ducks and bald eagles (DFG-
1781-y, Exh. 1, pp. 49, 5&).

14%. An instream flow is necessarv for passage, spawning and

recruitment of tyout {(DFG-178l-¢, BExh, 1, v, 49).

W

150, It is established to the satisfaction of the Board that
the amouni necessary for the purpose of the instream reservalions
for Mission Creek at its mouth and for Litcle Mission (reek at ifs

mouth ‘ is the fiftieth percentile



flow of the stream from January 1 through Anril 30 and from Cctober 1
through December 31 and the ninetieth percentile flow of rhese streams
from May 1 through Sentember 31. The dominent discharge for each of
these stresms is also reserved.

151. Flow data was not available to the Board and it is their
intent that the Department of Fish and Game document the reservatcion
by use of U.5.G.5. data or other zcceptable data.

Amount for Instream Reservation of Shields River

152. The Department of Fish and Game has requested an instream
reservations in the Shields River from the mouth to Lodgepole Creek
{dpplication No. 17381l-r).

153. Evaluations of the flow regquirements for the Shields River
are based on U.S5.G.S. data (DFG-i781-v, Exh. L, p. 63).

154. The fish svecies present in the Shields River inelude
cutthroat, rainbow, brown trout and whitefish {DFG~1781-¢, Eghm 1, p.
€3).

155. The wildlife species present in the Shields River include
beaver, muskrat, mink, marten, otter, ducks, blue heron and balsd
eaagles (DFG-1781-r, Exh. 1, ». £3).

156. Amn instream flow in necessary to allow potential spawning
of cutthroat, rainbow gnd brown trout and whitefish from the lower
veach of the Shields River and the Yellowstone River.

157. 1t is established to the satisfaction of the Board that the
amoimt necessary for the purposs of the instream reservation in the
Shields River from the mouth to Lodgepole Creek is approxmimately the
ninetieth percentile flow of the Shields River.

138, Beceuse the Board dees nor have complete fi@wgﬁat& of the
Shields River st che mouth it can only set forth tche moncnly breakdown

of the instream reservarion of the Snieids River at Elk Cresk near
Hilazl amd

i« §o i
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Shields River ar Elk Creek near Wilsall is 21,764 acre-feet ver

with a monthly breakdown as follows:

The instream resarvation of the Shields RBiver ar fottonwood

January

September
Getober
Hovember

December
Average

At Gontonwood Creel near Clyde Park,

CFS
7
7
g
24
41
11l
27
12
i
12
11

A
3C

L
ot

The instream reservation of

:I:f:m
{hay
o
-

L0 {0 R
L L Lad
Lad ] [

et
&w
(e
o

forend e,
[ et i ﬁ::i
LA B o e
R - T

737

o

55

[ 5

613

21,754

Creek

)

Clyde Park is 33,435 acre-feet per year with a monthly breakdown as

fFaliows:

January
February
March 2
April {%m1§§
April (16-30;
Mav (1-10)
May (11-2G)
May (Z1-31)

CFS

-
Say



crs AF/Y ‘
June (1-10) 189 1,747 )
June (11-20) 157 3,113
June (21-30) 105 2,082 1
July 22 1,352
August 13 800 B
September 13 773 §
October 30 1,845
Hovember 27 1.506 -
ﬁ%\?@iﬁﬁ? . _g}{% cfs %ﬁ% afly E

159, Flow datawere not available to the Board and it is their

90th percentile

intent that the Department of Fish and Came document the/reservation
for the Shields River at mouth

&fgrutsh?é g&;fielgégsg?bgz: u%;attge ?ﬁ%u?&wr aecepteble data. This missing data wers !‘
Amount for Instream Reservations for Streams in Shields River Drainage
160. The Department of Fish and Game has applied for instream
reservations for the following streams in the Shields River Drainage: "!
a) Smith Creek - Froem mourh to Bitter Creek
b} Flathead Creek - From mouth to duddy Creek and from Muddy -
Creek tc Cache Creek and from Cache Creek to South Fork @ﬁ
of Flathead Creek |
¢} Cottonwood Creek - From mouth to Little Cottonwood Cresk =
and from Little Cottonwood Creesk to Trespags Creck E
d} Rock Creek - From mouth to Forest Service West Boundary N
in Section 8 and from Forest Service Wegt Boundary in -
Section @ to Smeller Creek 4
@) BErackett Creek - From mouth to Sheep Creek and Sheep Cresk -
to Skunk Creek amd Skunk Cresk to one mile up north, middle
end south forks (Application Mo, 1781-9Y . e
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161, Fvaluarions of the flows of these streams were based on the

-

“Blue-Ribbon Stream Classification (DFG-178l-r, Exh. 1, pp. 20-66).

)

o

162. The fish species present in all of these streams include

cutthroat, brown and brook trout, rainbow and whitefish (DFG-1781-v¢,

s

Exh., 1, pp. 32, 38, 44, 39, 68).

163. The wildlife species present in the streams Include beaver,
muskrat, mink, marten, otter, ducks and bald eagles (DFG-1781-v, Exh.
1, pp. 32, 38, 44, 59, 68},

164, Instream flow is necessary in these streams to allow potential
spawning of cutthreat, brown and brock trour and whitefish from the
Shields River (DFG-178l-r, Exh. 1, pp. 32, 38, 44, 55, 656} .

165, It is established to the satisfaction of the Beard that the
amount necessary for the purpose of the instream reservation for the

following streams is the fifrieth percentile flows of the streams:

a} Smith Creek - From mouth to Bicter Creek

b} Flathead Creek - From mouth to South Fork of Flathead Creek

c) Cottonwood Creek - From mouth to Trespass Creek

4} Bock Creek - From mouth to Smeller Creek

e} PBrackett Creek - Frowm mouth to one mile ﬁ@ north, middle

and scuth forks.
166, Flow data swere not available to the Board and it i1s the Zosrd’s

intent that the Department of Fish and Game document the reservation
by use of U.$.G.8, data or other acceptable data,

Amount of Instream Reservations of Tributaries ¢f the lUpper

Yellowstone River

187, The Department of Fish and Game has reguested an instresm
reservation {ur the following tributaries of the uppey Yellowsrone
RKiver-
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aj

b}

e}
d)
e}

£)
g)

h)
1)
1)

k)
1)

@)
)

)

7)

Bear Creek - From mouth to the mouth of North Fork of

Bear Creék and Merth Fork of Bear Creek to Fish Creek
Cinnabar Creek - From mouth to Cottonwood Creek and
ﬁ@ttgawaaé Creek to Forest Service boundary at Township

€ South, Range 7 East, Section 32

il Herom Creek - From mouth to Cinnabar Creek and Cinnabar
Creek to Yellowstone Park boundary

Cedar Creek - From mouth te Second Fork of Cedar Creek
and from Second Fork te North Fork

Tom Miner Creek - From mcuth to Canyon Creek and Canyon
Cresk to Trall Creek

Rock Creek - From mouth to Steele Crecsk

Big Creek - From mouth to Millfork Creek and Millfork Creek
to Bark Cabin Creek

Six Mile Creek - From mouth te the north fork of Six Mile
Creek

Fridley Creek - From mouth te Miller Cresk and from Miller
Creek to Needle Creek

Eight Mile Creek - From mouth to Big Draw and Big Draw to
North Fork of Elght Mile Creek

Mill Creek - From mouth to the East Fork

Trail Creek - Prom wmouth to West Pine Creek and West Pine
Creek to the scuth boundary of Section 135

Suce Creek - From mouth to Lost Creek

Coke Cresk - From mouth to Minoy Creek

Billman Creek - From mouth to the mouth of Coke Creek snd

- Coke Creek to Fork South of WE cormer, Section 20

Fleshman Czeek - From mouth to Perkins Creak

{Applieation No, 1781-p).
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168, EBvaluations of flows of the stream listed above were based on the con-
cept of "Blue-Kibbon Stream Classification” (U @ 1TT8l-r, B 13,

168, The fish species found 1n the above listed streams include cutthroat,
rainbow, brook and brown tvout, vainbow-cuttiweat hvbrids (EFGmE?Slwr; Exbi. 1, vo.
24, 36, 36, 36, 63, 61, 27, 63, 47, &1, 31, 71, 67, 37, and 29).

175, The wildlife species found in the avess of the above listed streams

include beaver, muskrat, mink, marten, otfer, ducks and bald eagles {(DFG-1781-v,

ond

Exh. 1, pp. 24, 3A, 55, 34, 65, 61, 27, 65, 47, 41, 31, 71, &7, 37, .~d 29),

171, Instream flows are needed to allow potential passape, spawning, and
successful recruitment of cutthwoat, rainbow, and brown trout, and vhirefish
widch may migrare from the Yellowstone River (DFG-178l-r, Exh. 1, op. 24, 36, 36,
36, 68, 61, 27, 83, 47, 41, 5L, 71, &7, 37, and I9).

172, 71t is established to the satisfaction of the Board thar the amoumt
necessary for instream reservations for the streams and their stretches is the

twentieth percentile of the flow of the sorears From Janusry 1 rheough Aoril 30 and
L k P

o~

Ocotober 1 through Decenber 3l.and the fiftierh nercentile fiow of the streams from

May 1 through Seotember 30. Flow data were not agaliable to the Board and if

s

is the Board’s intent that the Department of Fish and Gare document the reservabion
by use of U.5.G.5. data or other acceptable data.

H

Amount for Instreanm Beservations for "Soring’’ Creeks thar are Tributaries of th

Yellowstone River

i73. ‘the Department of Fish and Zame las veguested an instream veservation

for the followis “153*’ tributaries of the Yellowstone Hiver:
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a) Armstrong Spring Creek - From mouth to origin

1

b} Nelsen Spring Creek - From mouth to origin )

¢) MeDonald Spring Creek - From m@uth to the norther %uundary B

of Section 32 | 4

4} Emigrant Spring Creek - From mouth to origin #* )
{Application No. 1781-¢), ’ -

174, Evaluarions of the above listed streams were based on the g
concept of "Blue-Ribbom Stream Classification” (DFG-1781-r, Exh. 1). =
175. The fish species present in the above listed streams include _
brown and brook trout, rainbow, cutthroat, rainbow-cutthroat hybrids P

and whitefish (DFG-1781-r, Exh. 1, pp. 21, 53, 50, and 42),

176. The wildlife species present in the areas of the above listed

= o

streams include beaver, muskrar, mink, marten, river otter, ducks ang

£

bald eagles (DFG-1781-r, Exh. 1, pp. 21, 53, 50, and 42).
177. Instream flows are necessary to maintain these highly pro-

ductive spring creeks and the excellent trout population they support

(DFG-1781-r, Exh. 1, pp. 21, 54, 33, and 42).

={

178, Iastream flows are necessary to provide potential spawning -

runs (DFG-1781-r, Exh. 1, Pp. 21, 538, 50 and 42).

§ oami

178. It is estsblished to the satisfaction of the Board that the
amount necessary for the purpose of the instream reservations for th@
above listed streams is the tenth percentile flow of the streams éuriﬁg q
the periocds of January 1 through fpril 31 and October 1 through December -
31 and the fiftieth percentile flow of the streams duving the periocd

of Hav 1 through September 30. Flow data were not available to the Board
and 1t s the Board’s intent that the Department of Fish and Game document the

{a

the reservation Dy use of 1,5.6.5. data or other acceptable data.

= 4
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Amount of the Instream Reservation in Upper Reach of Yellowstone River

180. The Department of Fish and Game has requested an instream
reservation in the upper reaches of the Yellowstona River (Application
No. 1781-1).

at Corwin Springs

181. Although the Fish and Game has provided U.5.G.5. data/and
instream requests for the Yellowstone River near Tom Miner Creek and
at Emigrant, it is the intent of the Board that the instrean reservation
of the Fish and Game be measured at the U.3.5.5. station near Livingston.

182, Ewaluarions of the flow data on the upper reach of the
Yellowstone River were based on the Blue Ribbon Stream concept, U.5.G.5.
gauging data, flow requirements of the lower Yéll@wstene§ current bio-
logical data and streamflow frequency data (DFG-1781-r, Exn. 1, pp.

T4, 76 and 78}, -

183, The fish species present in the upper Yellowstone River include
cutthroat, reinbow, brown trout, brock trout, raimbow-cutthroat hybrids
{DFG-1781-r, Exh. 1, pp. 74, 78).

184, The wildlife species present in the upper reach of the Yellow-
stone River include beaver, mavten, muskrat, river otters, raccoon,
deer, pheasant, ducks, geese, bald eagles and blue heron (DFG-1781l-x,
Exh. 1, pp. 74 and 78},

185, An instream flow is necessary to preserve and maintain fish
and wildlife populations at curvent levels (DFG-1781-v, Exh. 1, pp.

75 and 77).

184, An instream flow is necessary E@_maintain the physical char-
acteristics of the stream channel through adegquate sediment transport
and bedlead wmovement (DFG-178l-y, Exh, 1, pp. 22_&@@ T4=77) .

187. An instream flow i3 necessary for nesting, incubation, spawning

and rearing purposes (DFG-1781l-v, Exh. 1, pp. 22 and 74-77).



188. 1t is established o the satisfaction of the Board that the amoumt

nose of the instream reservation in the upper reach of the

recessary for the o

Yelloestons River, as measwred st Livingston, is aporoximately the twentieth per-

centile for the veriod between

Jamwazary 1 chrough April 30 and Cctober L through

oximately the ninery-fifth vercencile for the period of May 1

cfs and 36,091 af/y. This totsl reservation amounts to 1,879,813 acre-feet per

n &z follows:

CFs AF/Y

1,330 81,750 20

1,320 73,292 20

1,350 82,989 20

2,490 148,132 0
May (1-10) | 2,500 49,573 )

- HMay (11-20) 1,900 37,677 % 35 for May

May (21-31) 4,700 93,202 %
June (1-10) 7,700 152,693 )
Jme (11-20) 9,000 178,472 % 95 fer June
Jae (21-30) 3,000 158,642 §
July (1-16) 5,400 107,083 )
July (11-20) 3,800 75,355 35 for duly
July (21-31) 2,500 49,575 )
| 1,Ex A7 % 95 for Aug.
August (11-31) 2,125 88,492 )

1,555 92,508 95

2,350 Lk, 463 20

1,790 2.

2% cfs =
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CONCLUSIONS OF LAW

-

.

1. Chapter 8§, Title 39, R.C.M. 1947, and in narticular Section
29-890, R.C.M. 1947, authorizes the adoption bv the Montana Board of
Matural Rescurces and Conservatiom of orders reserving water to qualified
applicants for reservations of water,

2. If ordeved adopted, a reservation must be ordered ado

gm.\ﬂ
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accordance with Chapter 8, Title 8%, R.C.M.
thereunder.

3. The Applicant, the Montana Fish and Game Commission, is an
agency of the Scate of Montana and as such is entitled teo zpply te
reserve waters within the State of Montana in accordance with Secvion
85-890, R.C.M. 1947, and any zuieﬁﬂad@pteé thereunder.

&. All pertinent statutes and rules of the State of Montana have
been adhered to in the veview of this reservation Application. both by

the Montana Department of datural Resources and Conservation and by the

3

Montana Board of Natural Resocurces and Conservation

5. Based upon the above Findings of Facr, and specifically based
upon the conditions, limitations, or modifications and parrial denials
of the full Application appearing in said Findings, all pertinent crit-
eria delineated in Section 89-890, R.C.M. 1947, and any rules adopted
thereunder providing for the adoption of an order reserving water have
been met. "

&. HNothing found herein has bearing upon the status éf-wat@z
rights claimed by the Applicant other than those herein newly applied
for. mor does anything found herein have bearing on the status of
claimed water rights of any other party except in relation to thoss
vights herein newly applied for, to the extent necessary to reach a

conclusion herein.
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|
BEFOEE TEE BGARD OF
URAL RESCURCES AND CONSERVATICH
GF THE STATE OF MONTANA 4
} .

IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AHD CO¥- -

RESERVATICH OF WATER NO. 10006-r ) CLUSIONS OF LAW OF APPLI-
BY THE MONTANA DEPARTMENT OF HEALTH ) CATION NO. 10006-r 8
AND ENVIRONMENTAL SCIENCES § " -
The sbove-entitled matter came on regularly fer hearing starting
q
on or about August 17, 1577, in Billings, Montana, before the Montana -

Board of Matural Resocurces and Conservation and its dulv appointed

Hearing Examiner, James Driscell.” The Applicant appeared by and -
4

through its counsel of record, Mona Jamison. The Montana Demartment -
of ﬁatural.ﬁegeurces end Conservation appeared by and through ite
counsel of record, Richard Gordon. The fourteen applicant conservation
districts appeared by and through their counsel of record, Garv Enaeth. j
The City of Billings appeared by and through its counsel of record,
Calvin Calten. Utah International, Inc., appeared by and through its
counsel of record, Urban Roth. The Intake UWater Company appeared by
and through its counsel of record, Henry Loble and Boyd Henderson. The
Montane Fower Company appeaved by and through its counsel of record,
Robert Woodshl. The Montana Water Develcopment Asgsociation anveared ;
without benefit of counsel, Witnesses were duly sworn, and oral and

decumentary evidence was imtroduced.

P ol oa i

Thae Board, having read and fully considered the c@mpleée record,
wzkes the following Findings of Fect and Conclusions of Law relating to

the Montana Department of Health and Envivonmentsl Scisnces, Applicatieon

o



FINDINGS OF FACT

1. O Novanber 4, 1976, the Yontana Department of Health and Frvivommental
Sciences applied f@f a reservaricn totaling 8,643,000 acre-feet of water per
year (affy) for instream use in the Yellowstone River at Sidney, Montana (Map
THES-1). Table DHMES-1 quantiries this regquest by reach of river and month

ntana Department of Health and Envivommental Sclences, fpplication No. 10006-

).

Findings Related to the Purpose of the Reservation (89-890(3){a)).

2. ‘'The purpose of DHES' reservation vequest for instream flow of the
Yellowstone River is to:
(1} assure that the water quality standards will not be violated so as
to inswe that the Yellowstone River remains suitable for public

water supplies, wildlife, fisH and aquatic life, agriculiture,

industry, recreation and other beneficial uses, anl
(2) to carry out the non-degradation policy emmciated in Title 79,
Chepter 45, R.C.M. 1947 (Tr. Vel. 7, p. 2y,
3. It is established to the satisfection of the Board that a purpose for
the r@gervaticn has been shoen.

Findings Related to the Heed for the Resevvation (89-890(33 (b)) .

4, A major effect of the increased development of irrigation, enerpy, and

maicipal water supply facilities in the Yellowstone River Basin wiil be to
reduce to some degree the stresmflow of the Yellowstone River (Montana Department
of Heslth and Envirommental Sciences, Application Fo. 10006-r, . 3).

5. et in the Yellowstong

tering, a major vesulc of increased develo

River Basin reduces te stream's ability to transport and assimilate waste,
decreases the sediment carrving capacity, lowers the water level of the river,
inereases water temperature, and concentrates the imézggﬁiﬁ'éﬁé.izﬁce elsments

(Tr. Vol. 3).
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§. Because of increased diversions (dewatering) fram the Yellowstone

‘River, imcreased wasteload discharges resulring from industrial and m..micipéi

euress, andl irrigation return flows, there is 2 meed for an instveam flow

reservation in the Yellowstome River to maintain the waters of the Yellowstong

suitable for existing beneficial uses (Tr. Vol. 5.
£low

ugh the increase in suspended sediment during the high

period detracts from irs quality, the qualiry of water in the Yellowstone River
is best at upstream sites and at high-flow pericd. There is a general degradation
in the quality of the river dowmstream to Sidney (Tr. Vol. 3.

§. The quality of the river is generally pood above Miles City and its

waters sve suitsble for most uses throughout this reach, but, below Miles City,
dissolved solids, sulphate, and suspended sediment levels might restrict some

uses in low flow pericd due to the merked lowering of water quality through this

2 e
sepfEnt.

9. An instream reservation is needed to meintsin water quality =nd to
@ffse& the general water degradation of the stream.
10, If sufficient oxygen is maintained in the river, the end products will

be stable forms of carbon, nitrogen, sulfr and phosphorus, but in the absence

of oxypen, decomosition is incomplete and will be accompand
scum, sludges and offensive odors (Tr. Vol. 5).
11. Tomestic wastes require a large smoumt of dissclved oxygen while

rivers mtm’ally comtain 2 limited g

193.

wencity of dissolved oxygen (Tr, Vol. 5, p.

ams have 2 natiwal shility to assimilate s certain amoum

nic waste, Including that Frem domestic wostewmter restment facilities (Tr.

=

icipality may hove to increase its
increases in associsted costs in

- state waters (Te. Vel. 5, p. 12).



14, There is a need for an instream reservation in order for the Yellowstone
River to maintain encugh water for dillution of industrial and mmicipal discharges.
15. The quality of water is measured by the total dlssolved solids (TU5}

in water.
16. The comcentracion factors noted sbove for TS are the wesult of ey

processes:

3

1. The exivaction of essentially pure water (nearly distilled by plavts

in their growth processes, which concentrates the dissolved salts in
the water remaining in the soil, and

The leaching of addivional salts by water as the water percolates

Fd

through the soil i.e. “salt piclp® (Tv, Vol. 5.

17. In order to mzintain a proper control of the TOS and other pollutants

#

in the Yellowstone River, an Instresm reservaticn is ne
18, It is established to the satisfaction of the Board that there is a
need for 2 reservaticn.

nount of Warer Necessary for the ose of the

Findings Related to the
Reservation (89-830(3)(c}).

19. Both the Department of Health and Frwirormental Sciences and the
Department of Fish and Game have requested reservations of instresm flows in the
Yellowstone River (Application Nos. 10,006-r and 1761-x).

20. Although the smount of water fxom the Yellowstone River that is baing

requested by the Department of Health and Envirommental Seciences differs from
the amvunt of water from the Yellowstone River that is being requested by the

ni of Figh and €

Depar , 2n instream water veservation in the Yellowstome

River for cne of these departments would amount te an instream water reservation

for the other.
21, In estshlishing the amomt of water necessary to meet the purpose of

the instream water reservation of the Yellowstome River for the Department of
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Hoaleh and other instream applicants, the Board of i‘iatz;fal Resources has divided ?;Eig_g
viver into for maijor gauging points, namely: ‘ _ :
a) the Yellowstone River at Siduey; w

b} the Yellowstone River at Miles City;
ey the Yellowstone River at Billings, and |
4} the Yellowstone River at Livingston. )
22. ‘The mouth of the Tongue River is at Miles City, Mmtama (Tr. Vol. 5, pp.
N
in the Yellowstone River above the mouth of the Big Horn River for August through -
based on flows mecessary to maintain TS at no move than 500 mg/l in the q
er river (Tr. Vol. 5, follmwing », 89, Testimony of Thomws, pp. 38 and 39). -
ntal Sciences has adopted by reference,

recommended limits published in the 1962 U.S. Public Health Service Drinking Water j

tandards, and these limits for TDS and S04 were used to o

sstabligh the flows in the THES' reservation rvequest (Tx. Vel. 5, p. 31).

25. Specific limits established by the 1962 U.S. Fublic Health and Service “i

deing Water Standards for Total Dissolved Solids (TDS) are 500 mg/l (Tr. Vol. 7, i

p. 7). B
26.

Generslly as the flow of an wregulated styezm like the Yellowstone decreases g
increases (Tr. Vol. 7, p, 33). )
27. According to tne Departzeat of Health and Envircrersmitsl Scisnces, water -
endards for other criteria probebly would not be viclated if sufficient .

m 0o assure that the TDS standexd of 500 mg/l is maintained =
2%, For esch mxth, flows were requasted that would waintsin TDE valuss equal
o or less than the 300 mg) p
€
e
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79, The Department of Health and Envirommental Sciences used a wegression
equation beiween total dissolved solids (TDS) I milligrams ver liter and wonthly
discharge in acre-feet to determine the needed minimm flow in the Yellowstone River
for all of the months of the vear except May, June, and July (DHES-10,000-v, Finding
453 .

30, For May, June and July, flows were selected to vepresent 7-day, 10-year
lew Flows which is a standard used for the design and operation of weste-water dis-
zosed gystams (Tr. Vol. 5, ». 38).

3. For those months which the 7-day, 10-vesr low flow is used, the probabiliny
of excesdsnce in which the TOS and 504 standards would not be viﬁlawﬁékar@'gzéaa&f
then 997 (Tx. Vol. 5. ». 38).

32. The wper reaches of the Yellowstone River, snd in parvicular, above the
mouth of the Big Hormn River, are of 2 higher water quality than the lower vesches of
the Yellowstone River (Tr. Vol. 3. p. 39).

33. In order to maintain contyol of the TOS concentracions and other water
quality standards throughout the entive Yellowstone River, it iz necessary for the

stal Sciences to heve s instrean yeservation

i of Health and Enviro

pepart
chroughout the entire Yellowstone River,

34, It has been established to the satisfaction of the Board Uwt an instream
reservation for the following amounts ave needed to satisfy the purpose of the

rveservation of the Department of Ragith gl Envirorpental Sciencas,

a)} An instream reservation of the Yellowstone Hiver at Sidney, Montana, ig
ranted for the following smounts:
& £ ;
1) A rotal of 5,492,310 acve-feet per year which i equal to the
total of the eightieth percentile of the fl@% of the Yellowstone
River, less desletions from comsumptive veservations of the
Yellowstone Bagin sbove Sidney, Montsnma is reserved,

2% The sonthly bre

w of this veservarion is:



ars AF/Y
Januayy 3,733 279,831
February 4,327 240,281
Maxch £,778 416,711
bpril 6,608 405,031
May 11,964 735,528
June 25,140 1,495,644
July 14,526 647,090
2,670 164,166
3.276 194,517 .
6,008 369,377
5,563 347,920
Decembe %”998 245 814
Average 7.5 5,492,310

b} An instream reservation of the Yeil@wst@ne River at Miles City, Montana,
iz granted for the following amoumts:

1) A wotsl of 5,578,892 acre-feet per year which is equal to the toral
of the eightieth percentile of the month by month flow of the
Yellowstone River, less depletions from other reservations of
the Yellowstone Basin above Miles City, Montsna, and inclusive of
Miles City, is reserved.

of this reservation is:

2y The monthly breakdown

CFS BF/Y
235,400
221,995
390,529
347,957
754,508
1,557,980
631,856

- 34% .
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CES A/
August 3,862 737,415
September 4,138 266,682
October 5,849 359,578

Necarber

. Average n _
¢) An instream reservation of the

grented for the following amounts:
1) A total of 3,914,453 acre-feet per year of the Yellowstone River

at Billings is resevved.

2y The monthly breakdowm of this veservation is as follows:

Jarmary -9 GEY 153,058
February 2,482 138,186
March Z,28% 177,643
April 3,589 213,541
May (1-20} 5,143 204,606
May (21-31) 12,224 266,658
June (1-7) 17,268 235,708
June (8-30) 19,068 869,707
July (1-20) 10,310 408,504
July (21-3L) 5,510 123,186
August 4,090 Eﬁié%i?
Septambar 3,413 203,185
Jctober 3,585 220,680
Yovenbey 3,455 207,592
Decerber Z,749 171,500
Average 5,317 5,088 07

B1Us dominant discnarge of + 34,507 + 545,430 acre-Test Tor one
24 hour period

Total Reservation (Av. 5,406 cfs} 3,914,455 affy
BATL



%
dy Am instream resevvatricn of the Yellowstome River at i_giﬁngsmn, Montana,
is grented for the following smumts:

1} A totsl of 1,379,813 acre-feet ver year which includes the

drerinant

discharge for ome 24 hour peﬁaﬂ of 18,200 ofs and 36,091 acve feet

of the Yellowstone River at Livingston is reserved. For May, June,

July, maugust and September, this reservation is soproximatsly the

ninety-fifth percentile flow., For the seven other momntic the re-

servetion &wAL

its o approximately the twentieth percentile flow.

2} The ronthly breakdown of cthis reservation is:

CFS AF/Y APFROX. 7.tile
1,330 81,769 20
1,320 - 73,292 20
March 1,350 82,959 20
April 2,490 148,132 20
May (1-10) 2,500 49,575 ;
May (11-20) 1,900 37,677 ) 95 for May
May (21-31) 4,700 93,202 -%
June (1-10) 7,700 152,693 )
June (11-20) 9,000 178,472 ( ; 95 for June
June (21-30) 8,000 158,642 3
July (1-10) 107,033 )
July (11-20) 3,800 73,355 % 95 for July
July (21-31) 2,500 49,575 §
st (1-10) 1,600 31,728 )
fmgust (11-31) 2,125 89,49 {95 Tor August
1,555 92,508 95
2,350 144,463 20

- BA%
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e

Fs AF/Y APPROX. 7 tile

1,790 106,488 0
Decenine 1,490 : 91,596 20

Average 2,553 cfs 1,843
Findings Related to the Public Interest (39-390(3)(c

35. The imstresm veservation flow request of the IHES is in the public intevest
since it will assure that the specific standards established by the DHES to orotect
water quality for beneficial uses will not be viclated (Tr, Vol. 5},

36. The instresm reservatiom flow request of IHES is in the mublic interest
gince the flows requested will slsc assure that the Yellowstone River can safely
dilute znd assimilate waste from industry, mmicinalities and non-ooint sources

{Tr. Yol. 5).

37. Tne instream reservation fiow request of IHES is in the public inrerest

since it will protect fish and acuatic tlfe, water fowl, furbesrers, and vecreation-

ists from the adverse irpacts of dewatering on water cuality (Tr. Vol. 5.
38, It is established to the satisfaction of the Eoard thet instream ve-

servation in the amounts stated above are in the public interest,.
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USI0NS OF 1AW

1. Chepter 8, Title 89, R.C.M. 1947, and in particular, Section 89-890,
R.C.M. 1947, =

grd of Natura]l Rescurces

of water,

2. 1If ordered adopted, a veservation must be ordered adopted in ascsﬁrm
with Chapter 8, Title 89, R.C.M. 1547, and any rules adopted thereunder.

lepartment of Health and Enwvircrmental Sciences,

gency of the State of Montana and as such is entitled to apply ro reserve
waters within the State of Momtana in accordance with Section 89-890 R.C.M. 1547,

condition, limitarion, or wmodif
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BEFORE THE BOARD OF
I, BESOURCES AND CORBERVATION
G? THE STATE OF MONTANA ’

%
IN THE MATTER OF APPLICATION FOR )

RESERVATION OF WATER OF THAT PORTION )  FINDINGS OF TACT AND CON-
OF WORTH CUSTER CONSERVATION DISTRICT ) CLUSIONS OF LAY OF APPLI-
APPLICATION NO. 9947-r42M DEALING Y CATION HO. 9947-162M
WITH INSTREAM FLOW g

The ahove-entitled matter came on regularly for hearing starting
on oy about September §, 1977, in Billings, Montane, before the Montana
Board of Natural Resources and Conservation and dics duly appointed

Py

Hearing Examiner, James Driscoll. The Applicant appeared b

e

AL

K«ﬁ

its counsel of record, Garv Spaeth. The Montana Department of Hatural
hesources and Conservation appeared by and through its counsel of re-
cord, Richard Gordon. The lontana Department of Health and Eoviron-
mental Sciences appeared by and through its counmsel of record, Mona
Jamison. The Montana Department of Fish and Game appeaved by and
through its counsel of zecord, ¥. Woodside Wright and Clayton Eervon.
Utah Internmational Inc. sppeaved by and through its counsel of record,
Urban Roth., The Montana Power Companvy appeared by and through its
counsel of record, Robert Woodahl, Intake Water Company appearsd by
and through its counsel of record, Henry Leble. The Montana Wildlife
Federation appeaved by and through its counsel of record, William
¥adden. Trout Unlimited and the Federation of Fly Fisherman appeared

by and through their cownsal of record, James Goetz. The Environmenta i

Information Center appsared bv and through its counsel of record,

-346-
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@iiiiam Lesphart, Jr. wio .3383 .22 .. Jworn, and oral ano
documentary evidence was introduced.

The Board, having read and fully considered the complete record,
makes the f@ll@wing Findings of Fact and Conclusions of Law relating
to the vortion of the North Custer Conservation District, Application

He. 9967-r42M for instream flow:

~387-
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1. The North Custer Conservation District has applied for a minimum-

flow instresm reservation of 4,000 cubic feet per second {cfs) for the

stem of the Yellowstone River at the Kinsey #1 nurping station (North

Custer Comservation District, Application Mo, 9947-v42M, p.7).

wrpose of the Reservation {39-890(3) (a))

oedrmmmens

go Related to the ™

2. The purpose of the reservation is to maintain a o
¥insey #1 puming station during che irrigation seasun in ovder o help pre-

vant ineressed punping costs due to low water levels (Morih Custer Conser-
DD

"

vaticn Dlstrict, Applicacion Mo, 9947-v424, p. 7).

3, It is established to the satisfaction of the Doard that s purpose
of the reservation has been sicwn. ™

ings Related ro the Heed for the Reservation (89-890(3) (b))

4. A reservation of water is needed because it will secure a priority
date fér furure developments that is earlier than the priovity dates such
developments would have if permits were obtained immediately before construc-
tion or use began (Morth Custer Conservation Distwict, Applicarion Wo. 9947-
A, p. 7).

5. A reservaticm of water is needed because there is competition for
water in the Yellowstone Basin which may affect the sbiliry of the Applicant
to chtain 2 water right by permit in the futwe (Horth Custer Conservation
District, Application Ho, 9947-v4lM, p.2).

6. Existing purping plants need a specific minimum water level to

plication 9947

operate efficiently (North Custer Comservatiom Distvict, 4

-rhZ4, p.7).
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7. It is estezblished to the satisfacticn of the Board that a need

wreflow instream reservation has been shown by the Nerth

fuster Conservation District.

indings Related to the Amount of Water Necessary for the Purpose of the

Reservation (89-890 (1) (c}).
8. August and September are generally the critical months for irrigation

water Mply in the lower Yellowstone River (Draft EIS, Vol. II, p.277).
9. The U.5.G.S. stream gauge at Miles City is less than 10 miles
upstrems from the Kinsey {1 pumping station. Mo large inflow or diversion
is apparent in the reach of tne rivexr between the gauging and pumping

stations (Draft EIS, Vol. I, p. &7).

10. 4n instream reservation of the eightieth percentile flow less deple-

tions has been granted to the Department of Health and Envirormental Sciences

and the Camiission of Fish snd Game for the Yellowstone River at Miles
City (Bcard Ovder # ) |

11. The instresn reservation menticned in Finding $#13 is sufficient
to satisfy the need and the purpose of the instresm request of the North
Custer Conservation District.
" 12.1t is established to the satisfaction of the Beard that the amount

of water necessary for the purpose of the instream reservation of the North

Conservaricn Dlstrict is 4000 cubic feet ver second {cfs) and

Custer
ont wich the instresm reservatioms

that the reservatiom is tﬁ:ﬂ be congzy
@f the De
asicn of Fish and Came in the Yellowstone River at Miles City.

snt of Heslth and Envircwental Sciences and the

« 359
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Findings Related to the Public Interest (89-830(1 {(ar

13. An instresm reservation of 4000 cfs wouid provide adequate
water Lo properly operate the punps at the Kinsey #1 puming station (Norrh

Custer Conservation District Application o, 9%

e,

-~ 74)

14, Without an instream reservarion to provide an adequate flow of
smter in the Yellowstone River it is nossible that the North Custer Cone
servation Distriet would either have to replace the pums at the Jinsey
#1 purping station or abandon valusble irrigated land,

15. It is established to the satisfaction of the Board thar an
instream reservacion of 4000 ofs of the flow of the Yellowstome River

at the Kinsey {1 pumping staticn is in the public intevest.
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REFORE THE BOARD OF
MATURAL RESOURCES AND CONSERVATLIOWN
OF THE STATE OF MONTANA
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)
IN THE MATTER OF APPLICATICH FOR ), FIMDINGS OF FACT AND CON-
RESERVATION OF WATER MO, 12334-03-r ) CLUSICNS OF LAW CT7 APPLI--
BY THE UNITED STATES BUREAU OF LAND ) CATION NO. 12334-03-v
MANAGEMEINT g
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The above-entitled matcer came on regularly for hearing starting
on or about September 21, 1977, in Billingd, Montana, before the
Montans Board of Natural Resources and Comservatien and its duly
gppointed Hearing Examiner, James Driscoll. The Applicant appeared
by and through its counsel of record, fhemasrﬁais The lMontana Devpart-
ment of Natural Resources and Conservaticn appeared by and threugh'its
counsel of record, Richard Gordon. The Montana Department of Realth
and Environmental Sciences appeared by and through its counsel of
record, Mona Jamison. The Montana Depavtment of Fish and Game appeared
by and through éts counsel of vecord, F, Woodside Wright and Clayton
Herron. The fourteen applicant comservation districts appeared by
and through thelr counsel of record, Gary Spaeth. Utah International,
Inc., appeared by and through its counsel of recoxd, Urban Roth. In-
take Water Company appearsd by and through its counsel of record, Hemry
Loble., Witnesses were duly gworn, and oval and deocumentary evidence
was introduced.

The Board, having read and fully considered the complete record,
makes the following Findingz of Fact and Conclusions of Law relating

to the U.5. Bureau of Land Management, Application No. 12334-03-¢:

-35%-
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FINDINGS OF FACT

1. The U.5. Buresu of Land Management has aoplied for a veservarion of
1,098 acre-fest of water per vear (af/y) with an aversge diversiomary flow rate

of 4,80 cubic feet per second (cfs) fram the Powder River to be used to irrigate

569 acres. Water would be diverted between May 15 and September 15, In order

to divert 1,098 acre-feet during this period, a continuous diversion of the
requested 4.60 ofs would be necessary (U.S. Buresu of Land Management, Application
M. 12334-03-r, p. 2).

Findings Related to the Purpose of the Reservation (8%-850(3)(a)).

2. The purpose of thiz reservation is to ensure that warer will be avialable

3.
the reservation has been showm (Finding 2.

Findings Related to the Heed for the Resevvation (89-280(3) (5

4, Regulations and U.S. Bureau of Land Ma

ent policy covering the
authorization of more intensive agriculiural management of the public lands

under the 1976 Federal Land Policy and Managemer

£ Act have vet to be developed.
Funds needed to develop the la

ls described in the Applicarion will not be

available at least until after such vegulations are developed (Tr. Vol. 15,

follawing p. 145, Testimony of Hewman C. Whittington, p. 3).
5. Mo water would be put to a beneficial use before 1990 (U.5, Bureau of

Land Marag

ament, Application No. 1233%-03-v),
&. The fpplicant does not koo

hen all of any wvesexvetion that might be
gramted would be put to a bemeficial use (Tr. Vol. 19, Cross of Whittington, p.
158} . ' '
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7. It is possible that water veserved for this application would never be
put to a beneficial use (Tr. Vel. 19, Cross of Wndttington, p. 158).

8.
gufficient evidence.

g. It has not been established to the satisfaction of the Board that the

The need for the reservation is speculative and is not supported by

Applicant has shown that there is a need for this reservation (Findings & through

0.

Findines Related to the Amount of Water Necessary for the
ryation (£5-B30(3){c)).

Purpose of the

10. Mo significant additional dirrigation develowment cam oeccur in the

Powder River Subbasin wmless storage is developed and made evailable te irrigators
at a price they can afford (Draft EIS, Voi. II, p. 245; Finding 1).

11. The Applicant haé no plans for the provision of such needed storage in
the Powder River Subbasin.

12, The potential for development of additicnal storage in the Powler
River Subbasin is uncertain, and it is wmlikely that any future storage thet may
be bullt would provide irvigation water at a cost iyrigarors could afford (Te.
%1:. 32, following p. 85, Testimony of Phil Gibbs, pp. 13 through 18; Tr., Vol,
32, following p. 27, Testimony of Olin Kalmback, pp. 16 through 18).

13. o reservation for full-service irxrigation cen be grented for water
from the Powder River because no water is currently available for such irvigarion

aned because it has not been shown that water sufficiently inempensive for full

service irrigation will ever be available from the Powder River (Finding
through 12). _
14, It has not been estsblished to the satisfaction of the Boar

t of water is necessary for the pur

1 and for vhich developmen

iz o
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such storage is neither available nor proposed to be made available (Findings 3

through 13).
Findings Related to the Public Interest {(89-890(3) (d)).

15. It has not been astablished to the sarisfaction of the Board that it
ig in the public interest to grant a reservation for which there 1s no need and
Fop which mo water should, or can, be reserved (Findings 9 through 14).

LUSTONS OF LAW

1. Chapter 8, Title 89, R.C.M. 1647, znd in particular, Section 89-890,
% C.M. 1947, suchorize the adoption by the kntana Board of Hatural Resources
and Conservation of orders reserving water €O qualified applicants for veservation
of water.

2. 1f ordered adopted, a reservation muast be ordered adopted in accordance
with Chapter 8, Tilte 89, R.C.M. 1947, and any rules adooted theraunder.

3. The Applicant, the U.5. Bureau of Land Menagement, is an agency of the
United States and as such is enritled to apply to reserve walers within the State
of Montzna in accordmnece with Section E85-890, R.COM 1947, and any rules adopted
thereumder .

55 All pertinent statutes ard rules of the State of Montana have been
adhersed to in the review of this reservation application, both by the Montana
Department of Natural Resources and Comservation and by the Yoantana Board of
Namural Resources and Consevvation.

5. Baged upon the above Findings of Fact, 2 pertinent criterion for the
adoption of en order vesecving water as delineated in Section 99-890(3)(b), R.C.H,
1947, has not been met, to wit: 1t has sot hesn established to the satisfaction

#d that need has been shown for the reservation.

i the shove Findinss of Fact, a2 pertinsnt criterion for the




1947, has not been met, to wil: it has not been established to the satisfacticn
of the Bosrd that any water should be reserved for this application.

7. Based upon the sbove Findings of Fact, 2 pertinent critericn for the
ad@tic:_ﬂ of an order reserving water as delineated in Secticon 83-850(3}) (é), R.C.H,
1947, has ot been met, to wit: 1t has not heen established to rh,e satisfaction

4 that the reservation is in the public intevest.

of the Boax
S, MNothing found herein has bearing upon the status of water rights clai

by the Applicant other than those herein newly applied for, nor dees anything
found herein have bearing cn the status of claimed water rights of any other party

except in relaticn to those rights herein newly applied for, to the extent Necessary

o reach s conclusion herein.
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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NDINGS OF FACT AND COBE-
USTONS OF LAW o7 APPLI-
TION NG. 9942-v43Q

)

Il THE MATTER OF APPLICATION FOR 3 ¥l

RESERVATION OF WATER NO. 9942~ E&BQ 3 C

BY THE HIMTLEY PROJECT } c
)

The above-entitled matter cuame on regularly for hearing stariing
on or about September 9, 1977, in Billings, MYMontana, before thne Montana
Roard of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant apoeared without
Lenefir of counsel. The HMontana Department of Hatural Resources and

Conservation appeared by and through its counsel of record, Richard

5

{3
;«n
pa
3
D]
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Cordon. The Montana Dapartment of Health and Envivonmental Scie
appeared by and through its counsel of record, HMona Jamison. The
Montana Department of Fish and Game appeared by and through its counsel
of record, F. Woodside Wright and Clavton Herron, Witnesses were
duly sworn, and oral and documentary evidence was intr@uéﬁce@,

The Board, having read and fully considered the complate vrecord,
makes the Following Findings of Fact and Conclusions of Law velating

te the Huntley Project, Application No. 9442-rbd3G.

FINDINGS OF FACT

1. ‘The mtley Project has applied for a reservation of 27,372.3 zecre-fest

of water per vear {af/y) with a maximum diverisonary flow rate of 92 cubic feet

i {efs) from the Yellowstone River to be used to ixvipate 4,000 acres.
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On the ax}erages this request is for a diversion of 6,82 acre-fzet per acre.
(amntley Project, Application No. 9442-r43Q).
“ndings %}.ated to the Hmse of the Resewatwn {83-59043 {a})

8 on, v Befget TP
2. The purpose of thls resewatim is to ensuye that wate:r will be available

for the expected expansicon of irvigarion on the Huntley Project (Fumtley Project,

letter from Paul Sian, President, sccampenying Application Mo, 9942-r430).
3. It is establsihed to the satisfaction of the Beard that a puxpose
of the reservation has besn shown (Finding 2).
dings Related to the Heed for the Reservatiom (85-850(3) (b)),

nds are not availsble and it is not known vhen, or even if funds

will be available for the projects.

5. Hater will be available for same of the projects proposed with wateér
from the Yellowstone Conservation District,

6. It kas not been established to the satisfaction of the Board that the
Applicant has shown a need for this reservation (Findings 4 and 5).
Findings Related to the fmount of Water Necessary for the Purpose of the
Reservation (89-390(3)(c)).

7. 1t has not been established to the satisfaction of the Beard that any

anomt of water is necessary for the Q@G@@ of the reservation for which there is

dings Related to the Public Interest (89-830(3)(d)).

eeny established to the satisfection of the Boas

iz in the public interest to grent a reservation for which there is no need.

CRCIUSIONS OF 1AW

ster 8, Title 89, R.CLM. 1947, and in perticular

&
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7 1f ordered adopted, a reservarion mist be ordered adopted im accordance
with Chapter 8, Title 89, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, the Humtley Project, is a political subdivision of the
grate of Montana and as such is entitled to apply to reserve waters within the
Srare of Montana in accordance with 8§9-890, R.C.M, 1947, and any rvules adopted
thersumder.

&, All pertinent statutes and rules of the State of Montana have been ad-
hered to in review of this reservation application, both by the Monitana Department
of Natural Resomees and Comservarion and by the Montana Board of Harural Resources
and Conservation,

5. Based upon the above Findings of Fact, and specifically based won any
condition, limitation, or modificacion of the full spplicarian appearing in said
Findings, all pertinent criteria delineated in Secticm 83-890, R.C.M. 1947, and
any rules adopted theraumder providing for the adoption of o order reserving
water have been met.

6. Mothing found herein has beaving upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor does
anything found herein have beaving on the status of claimed water rights of any
other party except in relation to those rights herein newly applied for, to the

extent necessary to reach a conclusion herein.
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CRCLUSIONS OF LAW

1. Chapter 8, Title 89, R.C.M. 1%47, and in particular Section 89-8%0,
R.C.M. 1847, authorizes the adoption by the Montana Board of Natural Resources
znd Consexvation of orders reserving water ro qualified applicamts for reservation
of water.

2. If ordered adopted, a reservation must be ordered in accordance with

Chapter 8, Title 8%, R.C.M. 1947, and any rules adopted thereunder.

4

3. The Applicamt, Huntley Irrigation District, is a political subdivision of thé

State of Montana and as such is entitled to azpply to reserve waters within the

State of Montana in accordance with Section 89-890, R.CM. 1947, and any rules

adopted thereunder. |

4. All pertinent statutes mmc mlis of the State of Montena have besn ad-
hered to in the review of this reservation application, both by the Montana
Department of Hatural Resources snd Conservation and by the Montana Board of
Matural Resources and Conservation.

5. Based upon the above Findings of Fact, a pertinent criterion for the
adoption of an order reserving water as delineated in Sectiom £9-890(3)(b), R.C.M.
1947, has not been met, to wit: it has not been established to the satisfaction
of the Board that need has been shown for the reservation,

6. Based upon the sbove Findings of Fact, a pertinent criterion for the
adontion of an order reserving water as delineated in Section 89-890(3)(c), R.C.M.
1947, has not been met, to wit: it has oot besn established to the satisfaction

of che Poard that any water should be reserved for the

7. Based upon the above Findings of Fact, a2 pertinent criterion for the
g water as delineataed in Sectiom 89-89(3(3) {sﬁ}., R.C.M.

ackotion of an order reservi

-359-



1947, has not becn met, to wit: 1t nas not been established to the satisfaction of
the Board that the reservation is in the public interast.

§. MNothing found hersin has bearing upon the status of water rights claimed
tw the Applicant other them those herein newly applied for, nor does anything found
herein have bearing on the status of claimed water rvights of any other party

except in relation to those rights herein newly applied for, o the extent necesssry

to veach a conclusion herein.
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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)
I THE MATTER OF APPLICATICN FOR ) FIHDINGS OF FACT AND COM-
RESERVATION OF WATER NO. 12333-r43P ) CLUSIONS OF LAW OF APFLI-
BY THE UNITED STATES BUREAU OF ) CATION MO, 12333-v43F
RECLAMATION % '

ARz e wm MR W R WD D w R UT R UP mb dm wp ey o B om om G G W e e WS Gm v me S W R W TR N G W R D NG W b v G G WD TR e oG R o R b TR g o W o S W S

" The above-entitled matter came on regularly for hearing on or
about August 31, 1977, in Billings, Montana, before the Montana Board
of Natural Resources and Conmservation and its duly appointed Hearing
Examiner, James Driscoll. The Apgiiaant appeared by and through its
counsel of record, Thomas Cai. The Montana Department of Natural
Resources and Conservation appeared by and through its counsel of re-
cord, Richard Gordon. The Montana Department of Health and Environ-
mental Sciences appeared by and through its counsel of record, Mona
Jamisen. The Montana Department 5f Fish and Game appeared by and
through its counsel of record, F. Woodside Wright and Clayton Herron.
The fourteen applicant comservation districts appeared by and through
their counsel of record, Gary Spaeth. Uteh International, Inec.,
appeared by and through its counsel of record, Urban Roth. Tée
Hontana Fower Company appeared by and through its counsel of record,
Robert Woodahl. Intake Water Company appeaved by and through its
counsel of f@@érﬁg Henry Loble. Witnesses were duly sworn, and oral

and documentary evidence was introduced.
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The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating
to the U.S5. Bureau of Reclamation, Application No. 12333-v43P, fov

use on the Hardin Unic:
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FLUOINGS OF FACT

1. The U.5. Buresu of Feclametion has spplied for the reservation of

131,700 acre-feet of water per year (af/y) with a maximum diversionary flow rate
of 862 cubic fest per second {(ofs) from the Bighorn River in order to provide a
full suply of irrigation water for 42,000 acres end a partial supply of 950

acres for use on the Hardin Unit (Tr. Vel. 18, following p. 179, Testimony of

Bervood Mercer, p. 2},
Findings Related to the Purpose of the Reservation (89-890(3)(2)).

2. The pupose of the reservation request is to ensure that water will be

availsble for irrigetion on the Hardin Unit (U.S. Buresu of Reclasmation, Applicaticm

Mo, 12333-r43P).

3. It is estsblished to the satiffaction of the Bosrd that a muopose of
the reservation has been shown (Finding 2).
Finding Related to the Need for the Reservation (89-890(3)(b)}.

4, Congressicnal authorization of the allocation of water stored by
Yellowtzil Dem set aside stored water for use on the Hezdin Undt (Tv. Vol. 15,
Cross .af Mercer, op. &6 and 67).

5. WUater is presently available from Yellmstail Reservoir for use mm the
Hax@in Unit (Tr. Vol. 19, Cross of Mevcer, p. 67).

6, There is no evidence on the record to show that water may not be

gvailsble in the futiwe From Yellowtail Dam for use on the Herdin Unit (Ty. Vol.
19, Cross of Mercer, p. 67).

7.

The ressrvation request is essentlally duplicative of water a

d avallable for use without the reservation (Tr. Vol. 19, Gross of

Marcer, p. 60 and 67).
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8. 1# has not heon ostablished o the satisfaction of the Board thar the

that there is a need for this reservation (Findings 4 throug

Applicant has shown
3.

9. Although the Board has not been satisfied that there is a need for a
water reservation as applied for, the Board does recognize the existing water
rights of the Bureau of Reclamation on the Big Horm River in the Hardin Unit.

10, The Board of Matural Resources encourages the Buresu of Reclamation to
develop and implement 1Ys ewxisting water vights on the Big Horn River in the
Hardin Unit.

Findings Relared to che Amount of Water Necessary for the Purpose of the

Reservation (89-390(3) (c)).
il. It has not been established to the satisfaction of the Board that any

mt of watey is necsssary for the purpose of a reservation for which there is

Findings Related to the Public Interest (85-890(3)(d)).

¢ that it

12. It has not been established to the satisfaction of the Boa
is in the public intevest to grant a reservation for which there is no need
(Finding &).

CONCLUSIONS OF 1AW

Chapter &, Title 89, R.C.M, 1947, and in particular, Section 89-890,

R.CM 1947, authorize the adoption by the Montana Board of Natuwal Besources

znd Conservation of crders reserving water to gqualified applicants for reservation

of water.
2. 1f ordersd
with Chapter 8, Tilte 89, R.C.M. 1947, and any rules
3.

adopted, a reservation must be ardered &

nped theremder,

wted in accordancs

Pureas of Recl

fpplicant, the U.5. ation, is an agency of the
United States and a5 such is entitled to apply to reserve waters within the Stare
of Mootana in sccordance with Section 89-890, R.C.M. 1947, and any rules adovted

theresxisr,
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4. AlL percinent statutes and rules of the State of Montana have been
adhered to in the review of this veservation application, both by the Montena
Depariment of Natural Resources and Conservation and by the Montena Roard of
Natural Resources and Censervation.

5. Pased upon the above Findines of Fact, a pertinent criterien for the
adoption of an order reserving water as delineated in Section 89-890( by, R.C.M,
1947, has not been met, to wit: it has not been established to the satisfacticn
of the Board that need has been shom for the reservarion.

6. Based upon the above Findings of Fact, 2 pertinent criterien for the

adoption of an order reserving water as delineated in Sectien 89-590(3) (2, R.C.M.
1547, has not besn met, to wit: it has not been established to the satisfaction
of the Board that any water should be reserved for the U.S. Burean of Reclamaticm
Hardin Unit Project.

7. Based upom the above Findings of Fact, a pertinent criterion for the
adoption of an order reserving water as delineated at Secricm B-850(33 (1), R.C.M.
1547, has not been met, to wit: it has not been established to the satisfaction
of the Board that the reservation is in the public interest.

3. MNothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does anything
found herein have bearing on the status of claimed warer rights of sny other
party except in relation to those rights hevein newly applied for, to the extent

necessary te reach a econclusion herein.
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DENTALS
ions, having been reviewed by the Boar

been considered, ave heveby

ordered dended:

(a)} The Applications for Reservations of Mater Wos. 12334-0 -v through 12334~ -v

by the Applicant, United States Buwesu of Land Me enit, for instresm water

reservations on the Boulder River,

Upper Dser Creak, Lower Deer Creek, Bridger

Cresk, Stillwater Cresk, Clavks Fork RBiver, Sage Credk, Bluswater Creek and the

der River, Bear Creek and Cottonwood Creek.

(by Application for Reservation of Water Ho. 9947-v4ZM by the Forth Custer
Conservatrion Dlstrict for full-service Lyvigation with 78,140 aflv from the Powder
River is ordered denied.

(¢) Application for Resevvation of Water Mo, 9943-r by the Applicent, Powder
River Comservetion Districe, for full-service ixrigation of 75,560 af/y from the

r River is ordered dended,

{d) Applicarion for Reservationm of Weter Yo. 12,334-03-r by the Applicent, Umited

States RBuresu of Land M wnt, for 1,098 acre-feet of water

zr River is ordeved demied.

per year from the

(e} Application for Reservation of Weter No. 12,334-03-v by the Applicant, Grited

States Burcau of Lend Menagement, for 200 cfs of water for instyesm use of the

~ Biver is ordered denied,

wnlication for Resecxvation of Water No. 12,3%33-r by the Applicant, United

States Buresu of Reclamation, for 131,700 af/v of water fx

1 the Bilg Horn River
s ordered deni

{g} Hpplication for Reservation of Water th. 9942-v43) by the Avplicant, tley
Trrigation Project, is ovdered denied.
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BEFORE THE BOARD OF
NATURAL RESCURCES AND CONSERVATION
OF THE STATE OF MONTANA
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)
IM THE MATTER OF THE U.S. BUREAU OF ) FINDINGS OF FACT AND CON-
LAND MANAGEMENT, APPLICATION NO. ) CLUSIONS OF LAW OF APPLI-
12334-r, INSTREAM FLOM PORTION ONLY § CATION NO. 12334-04-r-12334-14-r

The éb@venentétie@ matter came on regulariy for hearing starting o, or about
September 1, 1977, in Billings, Montana, before the Montana Board of Hatural
Resources and Conservation and its duly appointed Hearing Examiner, James Driscoll,
The Applicant appeared by and through its counsel of record, Thomas Gai. Tha
Montana Department of Matural Resources and Conservation apoeared by and through
its cagnsei of record, Richard Gordon., The Montana Departwent of Health and
Environmenta? Sciences appeared by and through its counsel of record, Mona
Jamison. The Montana Department of Fish and Game appeared by and through its
counsel of record, F. Woodside Wright and Clayton Herven. The fourteen appliicant
conservation districts appeared by and through their counsel of record, Gary
Spaeth.  Utak International, Inc., appeared by and through iis counsel of record,

Urban Roth. Montana Power Company appeaved by and through its counsel of recor

)

i3
James Walsh. Intake Water Company appeaved by and through its counsel of record,
Henry Loble. Witnesses were duly sworn, and oval and documentary evidence was
introduced.

The Board, having read and fully considered the complete record, makes the
following Findings of Fact and Conclusions of Law relating to the U.5. Bureau

of Land Management, Application Mo. 12334-04-r - 12334-14r, for instream flows:
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EALl OF 1TAND MANACEMENT RESERVATION REGUEST FOR MAINTENANCE
OF RIPARIAN BABITAT, LIVESTOCK, AND WILDLIFL USES

SUBBASTHN SOURCE LIVESTCCK AND

THETREAM FLOW
WILDLIFE USE {cfs)
AMOUNT  (af/vy)
Upper _ Boulder River .53 25
Yellowstone Bridger Creek 0.22 5
Seillsmter River .62 25
Upper Deer Craek 0.10 5
Lower Deer Creek (.28 5
Yellowstone River 2.4 200
Clarks Fork Clarks Fork Yellowe-
of Yellowstone stone Biver 3,8 25
Bluswater Cresk 0.71 5
Bear Creek 0,60 5
Cottormacod Creelt .41 5
Five Mile Creck 0,37 5
Bighorn Sage Creek 4.6 5
Crockad Creck 0.67 5
Tomgue River Tongue River 0,483 130
Powder River Powrder River 4,55 200
Mizpah Creek 0.574 3
{(tributaries of Sheep Creek 0.63 3
Powder River) N.F. Sheep Creek 1,238 3
‘ S.F. Sheep Creek 0.224 3
Horse Creck 0,322 3
Meyers Creek 0.63 3
locate Creek 0,224 3
Archdale Creek 0,434 3
Snowr Creek 0,448 3
C ozl Creek 0,896 3
Bolocate Creek 0,224 3
Disglocate Creeck 0,224 3
Ten Mile Creeck i.344 3
{tributaries of Iittle Powder River (.084 10
Little Powdar © Hay Creek .1 3
River) Allison Creek 0,434 3
Ty Creek 0,812 3
Horse Creek 0.504 3
N.F. Bowers Creek 0,112 3
Bell Creek 0,014 3
Wright Creek 0,056 3
S.F. Wright Creck 0.336 3
Remch Creek 0,042 3
Williams Creek 03,406 3
Prarie Creek 0.3532 3



FINDINGS GF FACT

1. The U.5. Bureau of Land Managemeni has reguested reservation of instream
fiows for livestock and wildiife watering as shown in table BLM-1 {U.5. Bureau
of Land Management, Application No. 12334-r}.

Fincings Related to the Purpose of the Reservation (82-820(33{a)).

7. The purpose of the instream portion of the U.5. Bureau of Land Management
appiication is to establish minimum instream flows to protect riparian .3bitat
vegetation on national resource lands and to ensure sufficient water instream
for stock and wildlife watering {U.S. Bureau of Land Management, Application ko,
12334-r).

3. It is established to the satisfaction of the Board that a purpose of
the reservation has been shown.

POWDER SUBBASIN

Findings Related to the MNeed for the Reservation for the Powder Subbasin

(29-890{3){b) and for the Amount Mecessary for the Purpose (88-830(3}{c)

4. The Department of the Fish and Game has been given an instream water
recervation for the Powder River for the amount of the ninetieth percentile flow
(Board Order #110{B}}.

5. Sufficient amount of the instream flow has been reserved for the purpose
of protecting wildlife and riparian habitat fo the Powder River.

4. There has not been shown a need for an additicnal insiream reservation
for the Powder River.

7. it has not been established to the satisfaction of the Board that need

for an instream reservation for the Powder River has heen shown.
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g, If the zone of satur&tim in streamside water tables drops below
voot depth for orolonged pericds, streamside vegetation dies and new seed-
lings camot become established, resulting in ecosystem damage (Tr, Vol.

15, following p. 146)

9. Alchough the U.5. Bureau of Land Management did not study stream-
side weter tables, root depth, or any other specific variables where instresm
reservations were applied for, the U.S. Bureau of Land Management instream-
flow request was in part a general attampt to reserve a sufficient level of
instresm flow to replenish streamside water tables and prevent such ripar-

amage (Tr. Vol. 19, following p. 146),

ian ecosysten d
18, Weter is generally scarce in the Powder River subbasin and certain

amgants of water are needed for watering of livestock and wildlife and for

the maintensnce of the ecclogical system (U.S. Buveau of Land Manapement

Application Mo. 12334-v)

11. It is established to the satisfaction of the Board that the amounts
of weter needed for the purposes of the instresm reservations for the
following strezms are:

a) for tributaries of the Little Powder River which in-
include Hay Creek, Allison Creek, Dry Creek, Horse Creek,
N.F. Bowers Creek, Bell Creek, Wright Creek, S.F, Wright
Creek, Ranch Creek, Willisms Creek, and Prarie Creek

an instresm reservation is granted of one (1) cfs for
each named stream.

by for tributaries of the Powder River which include
Mizpah Cree, Sheep Creek, N.F. Sheep Creek, S.F. Sheep
Creek, Horse Creel, Mevers Creek, Locate Creek,
Archdale Creek, Snow Creek, Coal Creek, Bolocate Creek,
Dislocate Creek and Ten Mile Creck an instresm reserva-
tion i1s granted of one (1) cfs for each nemed stream.

¢) for the Little Powder Hiver an instresm reservation
of thwee (3) cfs is granted
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Finding Related to the Reservation for the Powder Subbasin Being in the

public Interest (89-890(3)(bj}

12. It has not been established to the satisfaction of the Beoard
vhat the U.8. Bureau of Land Management applied for flows for the Powler River
is in the public interest.

13, An instream reservation for the tributaries of the Powder River
and the Little Powder River and for the Little Powler River ave in the public
interest hecause of the need for water for watering of livestock and wildlife.
(U.S. Pureau of Land Manapement Application 12334-1v).

14, It is established to the aatisfacrion of rthe Poard that the instreasm

reservations listed in Finding #12 are in the public intevest.

UE SUBRASIN

Findings Related to the Need for the Qeservatrion in the Tongue
89-850(3) (b)) and for the &
89-890(3) (c})

nt Necegsary for the Purpose of the Reservation

15, The Tongue River is centrolled and regulated by the Tongue River

1 Reservoir (Draft EIS, Vol. I, ».265;.

15. ‘The cperation of the Tongue River Dam and Reservoir has provided
adecuuate flows for the protection of the aquatic rescurce and instresm
flows in the Tongue River (Draft EIS, Vel. II, pZ74).

17. Operation of the Tongue River Reservolr will contire to provide
ecosystem and economic benefits.

13, The Department of Hatural Rescurces has been granted a reservation
for the Tongue River (Boavd Order # 76

19, As stated in its application, it is the intent of the The Department
of Matiwal Resources to repair the existing Tongue River Dem and Reservoir,

or to construct 2 new Tongue River Dem and Reservoilr, {Departn

pi OF Matigeal

Resources Spplicatiom No, 9%42-rdic)

20. The reseyvation application of the Montana Depart
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Hatural HResources and C@nse%vatiaﬁ and the instream-flow reservation application
of the U.5. Bureau of Land Management for the Tongue River are mutually exclusive
{Draft EIS, Yol I, p. 215).

2%. It has not been established to the satisfaction of the Board that the
Applicant has shown that there is a need for an instream reservation of water for
the Tongue River,

22. It has not been established to the satisfaction of the Board that any
amount of water is necessary for the purpose of 2 reservation for which there is
no need,

Findings Related o the Reservation for the Tongue Subbasin Being in the Public

Interest (89-830{3)(d)}.

£3. It has not been established te the satisfaction of the Board that it is
in the public interest to grant a reservation for which there is no need.

Findings Realted to the Need, Amount for the Purpose of the Reservation and the

Public Interest {89-890(3}{a}(b}{c)).

24, The Bureau of Land Management has reguested an instream reservation for
5 cfs from Five Mile and Crosked Crecks {(Application No. 12334-r).

25. There are no other instream reservations requested or granted on Five
Mile and Crooked Creeks.

26.  An instream reservation is needed on both of these streams to ensure
the aguatic habital and to provide stock water and wildlife water.

27. It is established to the satisfaction of the Board that the need for
the instream rescervation on Five Mile and Crocked Creeks has been shown and that
the reservation is in the public interest.

28. It is established to the satisfacticn of the foard that the amount
‘necessary for the purpose of the reservation on Five Mile and Crooked Creeks is

§ ¢fs,
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Findings Related to the Need of the Reservation {89-890(3){(b}).

Upper Yellowstone Basin and the Clarks Fork Yelliowstone Basin

29. The Department of Fish and Game has been given an insiream water re-

servation for the following streams:
{1} Boulder River
(2} B8ridger Creek
{3} Stillwater River
{4) Upper Deer Creek
{58) Lower Deer Creek
(6} Yellowstone River
{7} Clarks Fork River
{8) Bluewater Creek
{9} Bear {reek
{10} Cottonwood Creek
{11} Sage Creek

{Board Order #1710},

3. Sufficient amount of the instream flow has been reserved in the streams
named in Finding 29 for the purpose of providing wildliife and riparian wildlifs
habitat. There has not been shown a need for an additional instream vreservation
for the streams listed in Finding 29.

31. It has not been established to the satisfaction of the Board that any
additional amount is necessary for a reservation in the streams listed in Finding 79.

Findings Related te the Public Interest [89-890{3)(d4)).

33. It has not been established to the satisfaction of the Boayd that an
additignal instream reservation fe the United States Bureau of Land Management’s
appiication for flows in the Boulder River. Bridger Creek, Stillwater Creek, Upper
Deer Creek, Lower Deer Creek, Veilowstone River, Clarks Fork River, Bluswater River,

Bear Lreek, Cottonwood Creek and Sage Creek is in the public interest,
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CONCLUSIONS OF LAW

1. Chapter 8, Title 89, R.C.M. 1947, and in particular, Section BG-890,
R.C.M, 1947, authorizes the adoption by the Montana Board of Natural Resources
and Csns&rvati@n of orders reserving water to qualified applicants for réservatiam
of water.

2. If ordered adopted, a veservation must be ordered adopted in accordance
with Chapter 8, rTitle 8%, R.C.M. 1947, and any rules adopted thereunder.

| 3. The Applicant is entitled to apply to reserve waters within the State of
Momtana in accordsnce with Section 8%-890, R.C.M, 1947, and any vules adopted
thereuwmnder.

4, VA};]. pertinent statutes and rules of the State of Muntana have been ad-
hered to in the review of this reservation Application, both by the Montana
Department of Nautural Resources and Conservation and by the Mentana Board of Natural
Resources and Conservaticn. |

5. Based upon the above Findings of Fact, and specifically based upon any
condition, limitation, or modification of the full Application appearing in said
Findings, all pertinent criteria delineated at Section 89-890, R.C.M. 1547, and
any rules adopted theramder providing for the adoption of an order reserving
water have been met,

6. MNothing found herein has bearing upon the status of water rights clalired
hy the Applicant other t‘?nan. those herein newly applied for, nor does anything found
herein have bearing on the status of claimed water righ%::s of any other party except
in relation to those rights herein newly applied for, to the extent necessary o

reach 2z conclusion herein.
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