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Montana's vast landscape and watsr resources are crifical 1o the econoimy. public welfare, and the quality of life of the state’s
iocal comunities. Tach vear, devejopment and land nse change modifies these arces. Wetlands and riparian areas. where
water and land come iogether, ave particularly sensitive to changes. As more and more people choose to build homes. recreate,
or ptherwise utilize the fand nexi o Montana’s streams, rivers, Iakes. and pGﬂ(‘\ and as property values increase, the pres-

sures 10 deveiep these areas are increasing—--ofien io the deinment of the very gualites that attracted buyers in the first place.

V

Wetiands and riparian areas are some of the most productive and valuabie of Mordana’s nalural areas. providing 2 wide
vanety of environmental and human benefits. The benefits of these two resources for local communities include:

Improving water quality by filtering sediments acd toxins oui of water;
Recharging wells and ground water supplies:

Providing flood control;

Enriching open space

Increasing real property values and marketability because of assthetic attribute
Enhancing fish and wildlife habitat; and

Improving recreational opportunities.

@ & & ¢ & ® B

Many of the impacts to wetiands and riparian areas can be avoided by iand use planning decisions made at the local level.
Thizs handbook is designed to assist local government officials, planming boards and planning siaff, landowners, developers,
community members, and other Montanans in identifying and using land use planning tools, both to advance local inlerests
and 1o contribute to the protection of watland and riparian resources. The handbook describes:

® Chapter i Why local governments should protect wetlands and riparian areas;

e Chapier 2: Montana’s wetland and riparian resources;

& Chapter 3: How 10 build a local protection program;

e Chaprer 42 How to develop on-the-ground conservation measures,

@ Chapter 5: How Montana's land use planning tools can be used in protection efforts; and

@ Chaprer 6. Gther tools and resources that mayv help local governments in their conservation work.

Wetlands include marshes, ponds. potholes, sloughs. and cther areas covered with shaflow water during all or part of the vear.
Riparian areas are the green zones of native vegelation next to nivers, streams, and drainages. Because of their similanities,
both wetlands and riparian areas are covered in this guide.
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Areas?

Protecﬁng public health and the environment are two of the most impaitant responsibilities of local zovern
ments. As city and county officials across the state grapple with these issues. they are increasir gly

Why Should Local Governments
Protect Wetlands and Riparian

recognizing the important benefits that wetlands and riparian areas contribute to the overall protection of
public heaith and the environment. This chapter describes the benefits of wetland and riparian resources o
local communities, as well as the most common reasons why Iocal governments are increasingly playing an

i

active role in guiding development away fTom these imporiant natural resouree areas.

——— The Benefiis of Wetlands and Riparian Areas to Local Communities ——-

The foliowing discussion cutlines & number of the functior

perform for local communities:

Pollution Control of Surface Water
Approximagely 54% of Montana’s popuiation uses
pubiic drinking water systems that rely on clean
surface water. One of the most valuable functicns
of wetlands and riparian areas s their ability to
maintzin and improve water guality. As suspended
particies move through these areas, they are held by
the vegetation and soil. Toxic substances, including
heavy metals, toxic chemicals and pathogens, can
be filtered out or broken down by plants, keeping
these pollutants from entering nearby lakes and
streams. Captured natrien:s, including phosphorous
and nitraies, are used by plants or are sfowly returned
to the water, thus stabilizing nutrient loads.
Consequently. the filiering capacity of healthy
wetlands or ripariar areas can maintain--or even
improve—water quality. Imporiantly, for vegetation
10 work efficiently as a sedimeni trap and pollution
filter, studies show that 80% of the buffer area should
be 1 eve ated {Channing Kimball. 1993}, The
campiles of Montana communities that

105 ciean surface water for their drinking

'N

(T‘Q

ns and benefits that healthy wetlands and riparian areas

water: the cities of Bozeman, Butte, Glasgow, Great
Falls, Havre, Helena, Kalispell, Libby, Red Lodge,
Ronan, stevensville, Thompson Falls, White Sulphur
Springs, Whitefish, and most of the communities along
the Yellowstone River (Billings, Forsyth, Glendive,
Laurel, Lockwcod, and Miles Citv) {J, Meek,
Montana Depariment of Enviropmental Quality
(DEQ), written communication, 2002},

Ground Water Protection

In Montana, approxmmately 46% of the population
that uses public drinking water systems depends on
ciean ground water for their drinking water. The two
main ways surfacc water enters the ground are 1)
precipitation falling on the land and penetrating the
soil, and 2} water “ «:tream-‘@ rivers, lakes. and
wetlands seeping mto the adjoining ground {Cohen,
15997). Naturaliy vege laLed riparian areas and
wetiands enhance the recharging of wells and aquifers
by holding water fong enough to sliow it to percolate
o the underiving soil. In areas dP&.nue 1t upon wells

and springs for drinking water, the protection of




1G water for their s‘h' i

the pecpie he Biiertoot ¢

cities of Missoula, Bigfork,

Twin Bridges {J}. Deek,
icarion, 20021

100 Va‘;}ey.x and
on, and

Public Health

Atll Montanans depend upon clean water that comes
from ground waier or surface water, through
individual wells or public water supplies. Because
everyone needs clean water, human health can be
divecily associated with wetiands and riparian areas.
These areas break down and hold nutrients, chemical
nesticides, salts, sediments, and organic wastes. They
also act like a glant sponge and filter to reduce the
amount of pollutants that enter lakes, streams, ground
wa-*ﬂ:' and—ultimately—drinking water, in runoff

iginating from sources such as city strests, lawns,

construction sies, and agnicultural fields.

Ficod Control

Montana has over 175,060 miles of streams and nvers
{DEG, 2001); al! are subject to pericdic flooding. An
mdeveloped, vegetated floodplain can reduce the
foree. height. and voiume of floodwaters by aliowing
them to spread cut horizontally and relatively
harmiessly across the fioodplain, Water that fioods
vegetated floodplains is soaked up by floodplain
retiands and streamside vegetation iriparian areas).
nd then reenters the main channel siowiy {Cohen,
1997}, This action can lower flood peaks. siow waier
velocities, recharge local aquifers. and provide
temporary water storage. These flood control
functions can help to avert the damages caused by
fiooding to downstream urban and suburban aress,
agricaltural lands, and irrigation structures.

Building in a floodplain, channelizing streams dwough
bank stabilization, and removing riparian vegeiation,
decreases or eliminates the flood control capabilities
of riparian areas and consequem}v can cause a threat
CIm 1997, ’Eeods in Monzana

Ccailsesd

Marh?e'ﬁﬂr
cost of ih
focal gover
Anderson,

Services, Montana ‘?Depar’:;me:‘:; of

. 23@2‘.-.
!

Grani‘ Cr k "(ne 51 bcmmen was iocated ourside

the 100-vear floodplain boundary on FEMA Flood
Insurance Rate Maps. In 1997, during runoff
calculaied 10 be 1 than a §0-vear flood, water
submerged some of the lots, vards, basements. and
the community sewage treatment system of this
subdivision. As a result of this flood, homeowners
filed a lawsuit against the property developer. the
developer’s Mgineef focal real estate agents, gnd
Missouia County, A negotiared seitlement paid $2.3
million to the ho“.eowneru (see Missoula County,

nrige 5-2i0
rage S-LiU)

Erosion Control

Stream banks naturally erode and the material is
deposited elsewhers, which in torn buiids banks and
their assoctated floodplain, because because streams
end rivers are dynamic systems, Erosion, however.
can be accelerated above natural rates because of
humen-caused activities, such as removal of riparian
vegetation or upstream manipulstion of stream
channels {e.g. Ellis, 200Z} Additionally, bank
stabilization mecharistns designed to stop evosion in
ong location can "*-f“rea‘ep erczion and cause other
problems downstream. Streamside vegetation buffers
the land against unnamral ercsion rates by absorbing
aied dissipating wave energy, slowing stream flows,
and capturing sedimenis that are suspended in the
water, fnese p‘zan 8, along with their complex root
systems, ziso hold soils in place, filter the sediment
f; ierpsion, and, as aresuli, reduce unnatural
{ 108100,

el S d id A i A AdlsesededEssds S s e ecaddesdeeessda
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water 1o produce crops, livestock, and
,szoed-“ Healthy ecosystems atiract tourists and
recreation dollars, Maintaining clean weter is aimos:
alwa E ess expensive than cleaning polluted water
Wetlands and riparian areas can play a critical role
in controtling water poilutants, providing fleod
protection, and maintaining or improving water guality.
They also add economic value {0 communities as
important components of parks. open space, trail
systems, and wildlife habitat, contributing significantly
to the guality of iife for area residents. Additionally,
private property values can benefit from the
protection of these areas: ponds, streams, and lakes
can increase the value and marketability of nearby
parcels of land. And as property values increase, this
n turn may transiate into increased local tax revenue
to support local government services.

¥E
el
an

It is difficuit—and sometin
caleulate the monetary value provided to communities
by proiection of wetlands and riparian areas.
However, some trends have been reported. For
example, foliowing 2 greenbelt acquisition in Boulder,
Colorado, a 32% higher market value was noted for
adjacent properties {Rubey Frost and Sternberg,
19923, Closer to hormne, 2 1983 study done in Madison
County concluded that “development along the
Madison River will adversely affect the important
economic and recreational opportunities that so many
people depend on...(see Madison County, page 5-
3.7 And finaily, wetlands and riparian areas protected
as open space can reduce costs for ioccal
covernments: a study completed in Gallatin County

ncluded that for every doliar generated by
residential land in the county, it cost $0.25 to provide
services t¢ open space and agricuitural land, while it
cost $1.45 to provide the same services to residential
tend (Haggerty, 1996}

Agricultural Benefits

In Montana, approximately 90 million gallons of
groind water are used cvery day for irmgation, and
i6 million gallons are used to supply water for
livestock (Solley et al, 1993} In the arid west, the
avatiability of water directly affects the valoe of
tand-—especiallv for those whose Hvelihoods depend

on agriculioral proé wtion. Benefits of wetlands and
riparian argas {o g iculture can include: mainiaining
lgte summer strez "“EGW which are critical for
iTrigating crops, watering stock, and recharging
aguifers; maintaining a higher water table which
increases subsurface irrigation and produ.ctmn of
forage; fili

tiering sediments, which protects water
guality, profonging the life of imigation pumps, reducing
the siltation of irrigation ditches, fikering out chemnicals
applied io the land such as nitrogen, phosphorous,
and pesticides, and providing shrubs and trees thas
shelter livestock.

Recreational Benefits

The bounty of fish and wildlife species supported by
wetlands and riparian areas provides a benefitin the
form of cutdoor recreation opporiuniiies: hunting,
fishing, birdwatching, hiking, and hands-on
environimental education. In 1995, over 1,084,000
people participated in wildlife-associated recreation
in Moniana, spending mere than 5678 million. Of the
total participants surveyed, 336,000 (ished, 154,000
hunted, and 554,000 participated in wildlife-watching
activities (1.5, Fish & Wildlife Service, 1598).
Resident and nonresident anglers, hunters, and wildlife
watchers are incivuded in these statfistics,
Recreationists spend significant amounts of money
an equipment and travel-reiated expenses, including
food and lodging. The majority of their activities
depended upon the existence of healthy, productive
wetlands and riparian habitats. And research shows
that recreational income is growing each year.

Wildlife Habitat

Perhaps the best-known reason for protection of
wetlands and riparian areas is their importance as
critical wildlife habitat. From deer, waterfowl,
buirushes, trout, and painted turties, to beaver, cattails,
bog orchids, frogs. and great biue heron, these areas
provide a2 major part of ihe habitat required to sapport
a staggering number of creatures. In fact, wetlands
and riparian areas provide the most productive wildlife
habitat in the state. Their multi-layered plant canopy
offers a variety of nesting, resting, and foraging areas
for wildiife. in Montana, these habitats provide:

¢ Imporant seasonal or year-round habitat for




such animais as deer, mink, beaver, mu
and bear,

ng areas for at least
(55%\¢ ”\ﬁm ana’s 245 species o Fb smii 0
birds (Moriana Auvdubon, anpublish ata,
20020

¢ Much-needed food and res
migraiing birds; this 13 espec .3,11} true for
emporary wetiands that only have warer in
the spring.

¢ Essential breeding, for xg%
overwintering habitat for Monta
amphibians, 3 turtles, and at leasi 5 of
Montana's 10 snakes (Maxeli, 20003,

Fisheries

Freshwater fish depend upon healthy ripatian areas
and wetiands throughout their existence. Shaliow
areas adjacent to streams provide spawning and
feeding areas. Vegetation along sireams removes,
processes, and refeases organic and inorganic material
tnte streams, providing food for fish. Riparian
vegetation also provides underwater hiding places
from predators in roots, submerged logs, and other
debric. By shading seciions of the river channel, trees
and shrubs such as cottenwoods, birch, alder, and
willow help conirol and moderate water temperature,
keeping streams cooler in the summer and warmer

}* sp..,»: ies are considered game fish, important
iz and the economy {Holion and Johnson.
20035, Without a healihy ripanan system acting as a
filter, high levels of eroded sediment from the land

can kill aguatic insects and suifocate fish eggs.

tc

Threatened and Endangered Species Habitat
Streams. lakes, and wetlands provide imporiant habitat
for many of the state’s rare species, Currently 17 of
Montana’s 20 threatened, endangered, and candidate
species of plants and animals depend upon wetiands
and riparian areas for some part of their life cvele
(E. Hazelwood, USFWS, cral communication, 20023,
As anexampie, water howellia (Howellig aguatilis},
a threatened plant species, occurs largely in the
glacizl potholes and cid river oxbows of the Swan
WValley. The Ute’s ladies’-tresses (Spiranthes
difuvialis), another threatened plant, is found in wet
meadows in southwestern Montana valleys. The
threatened bald eagle depends on river forasts to
provide critical nesting and wintering habitat. And
the threatened buli trout depends upon western
Montana rivers and mouniain streams to spawn.

Why Local Government Protection Programs Make Sense

Protection of streams and wetlands historically was seenas 2

responsibility of federal or state government.

With numerous state and federal laws aiready on the books, many local elected officials and citizens may
wonder why wetlands and riparian areas need more protection. Several of the mest important reasons for
developing local conservation programs are outlined below:

Addressing Local Coneerns

Some 100]s are best used as the local level. City, town,
nd county electad officials are uniguely positioned
o undersiand community vaiues, needs. and pricrities,

fiparian and wetland protection in

rbar a cosi-gifective mechanism to
hieve water guality goals in stormwater runoff
and flood provection.

e [ncreasing protection for wildiife corridors,
gregnways, siream corridors, and floodplains.

s Regulating certain types of activities of local
concern that are notregulated by other entities such
as the removal of native vegetation in setback argas
zlong streams, the mowing o*c vegetation in riparian
buffer strips, building roads down o a lakeshore,
or the use of motorized recreanional vehicles in

Bl el lidiindAelsdsSsdssddeddedkeaidecaadadaanda
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Monitoring Cumulative Effects
Although curvent state and federal regul
programs provide some level of
wetlands and riparian areas, these re

fall short because they focus on a narrow siie-by-
site approach to protecticn, Project-byv-project
decisions do not take into account the cumuiative
impacts of multiple development projects that impact
waier guality, flood controd, local priorities, wildlife
habitat, and other identified community values. Itis
therefore almost impossible to protect ariver corridor
or wetland complex without local government
conservation programs.

Filling Regulatory Gaps

Not all wetlands and riparian areas receive protec-
tion from current state or federal laws. For instance,
the central piece of federal legislation that reguiates
activities affecting wetlands is Section 404 of the
Clean Water Act. It requires approval from the Anmy
Corps of Engineers before placing dredged or fill
material into waters of the U.S., including wetlands.
The types of impacts not regulated under 4G4 per-
mits include draining or flcoding wetlands, activities
impacting most riparian areas including vegetation
removai, and placing fill material in certain isolated
wetlands. In addition, the 404 program focuses on
the filling of wetlands; establishing protective buffer
strips to keep wetlands from being degraded by de-
velopment activities is not typically covered under
this program. Another reguiatory program, Montana’'s
310 1aw administered by local Conservation Districts,
only applies to projects that alier or affect the bed or
banks of a natural stream or river—offering little
protection to riparian vegetation and its associated
wetlands.

In spite of the shoricomings of current regulatory
programs, they play an importan! role in local
conservation efforis. Therefore, it i3 important for
local government officials and staff to understand
the basics about these programs. For more
information about the current regulatory programs
that appiv to Montana’s wetlands and riparian areas,
see Appendix 1V

Applyving Land Use Teols to Resource
Protection
1ocal government
ties through regulatory mechanisms sach as subdivi-
sion regulations or zoning. These mechanisms are
flexibie, and it is possible to build condivions info these
tools to address local concerns and priorities. For
example, riparian setbacks in a subdivision reguia-
tion can be adiusted to suit site-specific conditions
suych as steep slopes, the presence of wetlands, the
removal of native vegetation, and similar consider-
ations. Municipalities and counties also have the op-
pOrtunity o integrate resource protection with other
iand use planning goals during comprehensive plan-
ning efforts.

Previding Educational Opportunities

L.ocal governments have direct contact with
iandowners through subdivision, floodpiain, or building
permit processes. These contacts provide important
oppertunities for informal landowner education about
the benefits, values, opportunities, and challenges
associated with owning and managing wetlands and
riparian areas.
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Montana’s Wetlands and
Riparian Areas:
Understanding the Resource

n order to establish an effective conservation program, it 15 imporant to understand the resoarce. This

hapier explains what wetlands and riparian areas are, and discusses the various types found in Montana,
These resources share fwo common elements: land and water. Their imporiance far exceeds their relatively
small area-—aithough no systematic on-the-ground inventory has been conducted throughout the state, estimates
of their total area range from less than 2% (1,860,000 acres; {Montana Department of Health and Environmental
Sciences, 1992 to 4% (3,700,000 acres) of Montanz’s land base (Redmond et al. 1998).

Montana has a vagety of wetland and riparian types. The descriptions found in this chapter are adapted primarily
from: three sources: Classification of Wetlands and Deepwater Habitats of the Unired Stares (Cowardin et.al,
1979y, An Ecological Characrerization of Rocky Mouniain Montane and Subalpine Wetlands (Windell et. al.,
1986} and Clossification and Management of Montana s Riparian and Wetland Sites (Hansen et, al., 1995}

What are Wetlands?

The term wetland is a catch-all that includes marshes,
swamps, bogs, fens, and lowlands covered with BGXI ADehmtwn 0'Ewetiaﬂds
shallow and sometimes intermittent water {water i .
present for several weeks or months per vear) or The fQ}[‘ wma defimtmn can be mcorporated
ephemeral water (waier present only in response to “m;t‘o }.gcg} f@ﬂulanons io protect Wgﬂandq‘ ERRN
precipitation events). The term also includes wet AN Lo : _
meadows, potholes, sloughs, some riparian zones, and ‘ Wgﬂﬂnds are argas fjmf are mundmgd ork
river overflow areas. In addition, shallow lakes and “saturated- by smﬁﬁe or gmuud water at a |
ponds, usually with emergent vegetation, are included & ﬁequ{zn{‘? ap;d du;-gﬁg;; byﬁgf]gnf io SHPPO?‘I
n the definition. Although permanent waters degper : and thar u}]d@r normai circumstances . do-
than 6-1/2 feet are not technically considered . 5uppgﬁ aDFEt’ﬂIEHLE ofvegﬂmtmn t\:_ l(»(i”‘»’.“ k
‘ifﬁﬂaﬂdS? the term does include the shallow edges of ‘ adgp{gdf@r hfg l?i San”"ﬂﬂ@ﬂ .}OII f‘{?n&ﬁﬁ.{}i‘s
these deeper water bodies. - Werlands genemih: mdudf swamps, muarshes,

bogs, and s:mzi’ar av‘e(.rs. iI‘ede"al Revisier
Three atirihutes are generally present in wetiands: ‘ 193’)} h . .

®  Water at or near the land surface ali or part of
the vear;

z  Spilsthat arep@oﬂ_y draired and developa,ertaﬁ" & Water- adapteé (OI m]eraﬂt‘ piams such as
soil characteristics {e.g., blug-green or gray rushes, sedges, catiails, or willows.
color, or rotien egg smeil} due to the presence
of water and absence XYEER; and

[
1
s



Prepressional Wetlands

L.ow spots on the landscape can become depressional
wetlands. These include:

Prairie and Montane Potheles. Most potholes are
less than two feet deep and occur in open prairie
grassiands or agricultural fields. They vary in their
amount of open water. and in size. ranging from less
than one acre t© more than 20 acres. Herbaceous
vegetation {catiails, bulrushes, and sedges) typically
grows in bands around the margins. Although many
of these wetlands are dry much of the year, they are
typically wet in the spring: as a result, they are very
productive for wildlife, especially for breading ducks
and shorebirds. During dry vears, vegetation may 11l
in these wetiznds. Montana’s potholes are
concentrated north of the Misscuri River {Glagier to
Sheridan County), in the Blackfoot and Mission
Walleys. and along the Rocky Mountain Front,

Marshes. A seasonaily or permanently flooded
wetland, marshes cften develop in shallow ponds,
depressions, and river margins. They are usually
dominated by herbaceous vegetation, including
sedges, cattails, balrashes, and grasses.

Sloughs and Oxbows. Once part of a stﬁrear-*-
channel, sioughs and oxbows were cui off from th

stream’s active channe! through streamn migragon and
sediment accumulation,. They function as standing
water wetlands. Trees, shrubs, and/or herbaceous
vegetation grow in and arcund oxbows and sloughs.

Ponds and Lakeside Wetlands, These wetiands
are influenced by open water svstems, Ponds are
bodies of water surrounded by wetland vegetation,
Because of their small size and shallower depth, wave
aotion 18 minimal, & lowmg emergent vegetation to
establish, Somewhat simnila

T wetiands also oocurin

racent 1o lakes and reservolrs.

e

E ad

b3

Montana’s Wetland Tyvpes

cilands in Montana, grouped according 1o whers they are found oo the

Slope Wetlands
Ground water seeping ©
ands. These incinde:

surface can create slops

W \j

Peatlands (fens). These wetlands are unigue
because they accumulate peat, or partially
decomposed plant material. The dominant vegetation
asscciated with fens includes sedges and/or mosses,
or less commonly shrubs (especially willow and
birch), Pine Buite Swamp, located near Choteau,
perhaps Montana’s most famous fen. The Swan
Vallev also contains z high conceatration of these
wetiands.

i

Wetl meadows. Typically occurring in seasonally
flooded basins and flars, wetl meadows have soils
that are usually dry Tor part of the growing season.
Sedges, grasses. and forbs typically dominate these
wetlands.

Seeps and springs. Scattered throughout Montana,
seeps and springs are found 1n a variety of ferrains,
including mountains, hillsides, floodplains, and prainies.
In general, seeps have iess flow than a spring. The
abrupt boundary betwsen upiands and wetland
vegetation often makes these areas readily
recoghizable

Human-built/Artificial Wetlands

Wetlands can aiso be created by human-related
activities. Many of these aciivities are associated with
flood irrigation, and other agricultural! practices.
Examples of aruficial wetlands inciude seeps along
irrigation canals, constructed ponds, an i
created as part of wastewater treatin

B3
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=& Upland #—a— Riparian —s=—a Stream Channel see— o Rinarian

Wetland

Figure 1. The relationship of riparian areas to wetlands.

Riparian areas are plant communities next 1o rivers,
streams, and drainage ways, commonly associated
with a valley. They also have one or both of the
following characteristics:
e Distinctively different vegetative species than
adjacent areas; and/er
¢ Species similar to adiacent areas but
exhibiting more vigorous or robust growth
forms {USFWS, 1597},

The width of the valley often determines the extent
of the riparian area; some are narrow sirips, while
others can be quite broad. Water flows associated
with riparian areas can be perennial {all seasons of
the vear}, intermittent {for several weeks or months
per vear), or ephemeral {only in response to
precipitation events).

3

What are Riparian Areas?

. ephm eral rivers, streams, ﬁrdramage‘ waw-

: :exhzbrtmg m
jams f’Aﬁapted frofn USFWS 1997 §

= B@x H,A ;E}efmitionﬂf Ripariégl Arqas ‘

J he foilowmg deﬁmtmn can be mcmporafed
mta ?oual reoulatmrs to pmtect bt panan areas:

Rxparmn aiem are plant rommunmea
CONPGUOUS 1 to pere'nmaf intermittent, and

vegetame ;pecws than ad;acem areas and/

,mmiar to aaﬁaz*enr areas but
3 wgomus or robust growfk 3

L8




herbaceous plants
where development pres:
and mieandering rive

water table, creaies a pi

Streamside Forests

Riparian forests are the gallery forests and woodiands
of generally lower elevation floodpiains. The dominant
trees are typically cottenwoods, with biack
cottonwood most common 1a western Montana, and
ptains and narrowleaf cotionwoods common in the
aast. Aspen can also be a prevalen: speciss, especially
on higher elevation tribuiaries. (Jouonvv-;oua\pen
forests can be found in the fioodplains of all of the
state’s major rivers and their tributaries, Ceniferous
trees can also dominate riparian forests, mﬁ;pecia]}v
at higher elevations: in western Moniana these
typically include grand fir, subalpine fir, Engexmzm
spruce, western: red cedar, and western hemlock in
moisier sites; and Douglas fir. ponderosa pine. and
Rocky Mountain joniper in drier arses. The latter
three species are also the most common conifercus
trees in easiern Montana. Although riparian forests
are described by the trees in the forest canopy, an
important component of these forests is their
understory. A healthy riparian forest generally has
an understory of frees and shrubs in different life
stages.

Streamside Shrublands and Herbaceous Areas

Riparian areas dominated by shrubs or herbaceous
vegetation, rather than trees, are commion throughout
ihe state. In western Montana, the dominant shiuvbs
Aesem-wﬂ,pmcs‘h alder, willow, birch, orred-osier
dogwood. Riparian shrubland in sastem Montana is

drier, with hawthorn, serviceberry and chokecherry
common, Riparian herbaceous vegetation includes

P
253

catiatls, sedges, bulyushes, gra\s& and forbs. This
type of riparian area is especially common in eastern

[

Mentana’s Riparian Types

a's riparian areas are divided inte three broad catsgories
. or drainages. The veg
nd aspen . shrubs {e.g.. dogwood, alder,
se{iges rushes, grasses, and forbs)

U

o1 QsS

Montana's lower elevati paria
s adapled to growing in 2 dynamic system of floodin
mbination with the moist, often wet sciis and hig

ii

p=3

h

Woody Draws
Woody draws are found throughout Montana,
although they are more common east of the
continenta! divide. These areas support woody
vegetation, such as {ail shrub {e.g. chokecherry) and
tree species {e.g. conifers or green ash), in small
imtermirtent and ephemeral drainages. The vegetation
is a result of higher moisture availability than the
surrounding area. The duration of surface water,
however, is shorter than thai of other streamside
riparian areas (e.g. cotionwood and dogwood
communities).

g

i e M ah kB i A A A e AhAAd sl oceeadadeadaaa



X X XK X X E 2 ERE R R ANRNEKEKENE XXX NEZEALREA N ZEAEARZ E R AN A Z B A A 2 B R R N

any Montana commugnities have begun 1o develop
¥ W programs 1o preserve stream and river corridors,
floodplainsg, iakeshores, and wetlands—as greenbelts,
parks, and open space. These locally developed programs
reflect the imagination, falents, knowiedge, and enthusiasm

Building a Local Government
Program to Protect
Wetlands and Riparian Areas

Box I11. Elements of a Leca! ngrm

: Develop an Education Program
o Es*‘abhsh Lom‘nunm (JQZ!]S

Gather Supportive Evidencé

- Provide Incentives & Technical Assistance

of interested citizens and local government officials.
Because there is no step-by-step, one-size-fits-all process
to buiid conservation programn:s, if is important to take the
time to pian how locally developed reguiatory and

voluntary programs can be built over time.

Develop Regulations

. Implement and Enforce Regulations
Address Budget issues
Coordinate Permit Processes

The elements of a local government wetland and stream conservation program are described in this chapter.
Because local elected officials have broad general government powers for planning and enacting programs
and policies, wetlands and riparian areas can effectively be protected wherever they exist within the local
jurisdiction. These broad government powers also enable local governments i consider camulative offecis

on these natural resources.

Develop an Education Program

Commumity support is essential for local governments
who are interested in adding conservation provisions
to land use plans or regulations, passiilg an open space
bond for park acquisition, or pursuing other
conservation measures, Informed citizens can
undersiand, evaluate, and commeni on proiection
programs. Bducation and ocutreach can be
accomplishec using educational materials, traveling
exhibits, forums, workshops, field trips, and public
events. Both local governments and citizen groups
can undertake any of these efforts. Important iopic

for education programs include community benefiis
of wetlands and riparian areas, their location and
extent, identified threats, suggested conservation
methods, and informartion regarding the relationship
of conservation programs to broader water and land
use goals identified by the community, Audisnces for

education programs include landowners who own
wetlands and riparian areas, citizens, public works
departments, community leaders, and interest groups.

Discussions between community leaders and citizens
should be encouraged during early stages of land use
planning. One effective way to accomplish this is to
involve community members i & comumittee designed
to spectiically address protection of identified nataral
resources. Citizens working together can become
knowledgeabie about the chalienges and opportunities
availabie Tor local rescurce protection: develop
community-based solutrions for dealing with
conservation issues; and carry their conservaion
proposais to the community as a whole.

Establish Community Goals

Land use plans and regulations should cleard

3-1



deveiopment permﬁ t, and subdivision reguiations

Crowth Policy Plan, page 5-13. Comm

adoption of a simpie policy calling for no pet loss of
wetlands, suppor for riparian buffers, andfor a long-

ferm net gain of restored or protected resource areas,
can guide conservation programs. Goal statements
can also be very specific, such as calling for protection
of a particular waiershed, or a valuable type of wiidiife
habitai. General goal statements used by & few
Montana communities appear in Box [V, Additionally,
suggested goals for growih policy plans appear in
Appendix IL

Gather Supportive Evidence

Background research, studies, maps, and other
supportive evidence should be gathered on the
wetlands and riparian areas found in the community.
Well executed community data gathening, studies, and
planping efforts are importan: to the process of
developing, enforcing, and defending regulations,
programes, and policies, Basic inventory work can be
started by gathering existing data from maps and
aerial photos. Appendix HI contains a list of sources
for maps and other background information. if focal
governments cati include funds to map sensitive areas
in their budget, and include maps in their land u%e
plans and regulations, they will increase certainty and
predictability for landowners and developers.

Inventories can be designed to provide varving levels
of information about area resources. Prior (o starting

ventory work, decisions must be made on the level
of detail communities need and can realistically expect
to collect. The most basic inventories contain
information on the location, size, and tvpe of resources
{Rubev Frost and Stenberg, 1992 More extensive
inventories can provide greater detail such as threats,
landownership, hazards. and special values [Kusler
and Opheim, 1596},

Gon of sireaIns, 12Kes and nvVers 1s reid

L conseque

generel | wc:‘;:oz& 0}‘

arise o a case- hy-case hasis 1

e The jurisdiction canbe di \1dec§ o d!ffe'em units
aﬂd then inventory work can focus on each section
as funding permits. Under this scenario, sections
of the jurisdiction with the most pressing probiems
wouid receive the highest priority for inventory
WOrK.

® Spme inventories focus solely on the largest and
most obvicusly diverse areas {e.g. stream sngd
river cornidors, lakeshores, and/or large wetland
complexes).

® Inswead of mapping wetlands and riparian areas,
some communities develop selection criteria—

nd then evaluate projects with field surveys

conducted on a case-by-case basis. A discussion
of selection criteria appears in Chapter 4.

Becavse inventory work can be expensive. local
govemnments inay be handicapped by Himited budgets,
inadeguate maps or backeround information, and a
lack of expertise among staff. Cne way 1o address
these issues is to turn to outside assistznce for
expertise and technical support—universities, stale
and federal agencies, and other resource
professionals. These same experis can be used to
assist with the development of Iocal conservation
initiatives, and the review of individua! development
nroposals.

Frovide Incentives and Technical Assistance

Local goveraments shouid consider ways to provide
incentives for protection of sensitive areas. For
example, special assessments {sewer, water, and
ievies, ;‘"., exampie} could be reduced for landowners
who are either willing ro protect natural resourees or
own property in tightly regulated areas. Moneta
inceniives could also be provided o landowners |
donating fee or partial interestin a weiland or stream

corndor o a _par‘i(, open space, or similar use

ok el seseecaatndhdhssshses: idsddsiscddddoecaaass (]



Box IV. Protection Goals for Wetlands and Riparian Areas

How do Montana compnities justify protection for wetlands and fiparian areas? The f@;iowmg goal statements
WETS takm from local government polices and reoulaho us in Montana used as case studics in this handbook.
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_ fﬁ;..Restﬁet r‘pr@hibﬁ_{-fuse

{Jeneml Prg;atﬂtwn Statements

L Pmmote pﬁb}ic heal,,h' safery and welfare,

2 Require uew'lﬂpmem in Ixarmom with the natural
environment. : :

Avoid nnnecessary eIWironr'eﬂtal deomdauon

Protect the patural c-wm:mmﬂm water guality ty and

wildlife. .

Preserve SCOTHC TESOUrces.

= w

.p\l

ﬁoadplam';‘ c"mcal walerﬁ;nedsA 1111@011&111 wildlife

habitat].

Balance the greatesi puhhc good wﬂh the ieasr pnvate

mjury.

8 Assure thai land wxl:hm the locat wcmltv retams its
-desirability, usefulness, and value to its owners and
to thie public in general.

g, Protect and enhance pmpemz values,

oo

i Protect 1mpot’ant recremonal ¥alues and Ie‘afed__. i

economic values of the- Cﬁliﬁija S Tivers.

1L Assure that new deveh}pm&nﬁ is designed to mmﬂmz{:

the public costs of ;}mwdmg services. :
1’? mede for adequa}%f; garks zma reureatwn areas.

Frctectmg Straams, Rwerst Lakes,

_ Weﬂamis and Functioning Fiﬂednlams

13 Promote *’ic)odpldm stabilify: -~ -
14 Recmgmze the mghi sz.i need of “atercourses, o
permfiz{;aﬁycaﬂy more than tha normal flow of water.
hat are; {iangsreus to health,
o Safety, and welfare: o property in times-of f fload, or
‘canse increased ﬂmd heighis or velocities.
16, Minimize relief efmri.s assprigted with flooding dﬂd
generally mdeﬂakﬂ ar the expensg of the general
~ public.
17. Promole the wise use of ﬂe@ﬁp]a.ns
18 Require that usés valherable to floods be ];H'Ovidbﬂ
- with flond meELE}Dn atthe time of initial construction.
19. Maintain normal movementof surface waters.
20. Minimize experrdlrure of publtu mopey for. ﬂ{md
. comtrol. _
21, Keep &eveiepmt‘m n.ﬂ(}t he
areas. - :

12 ﬁ_{}edplam _and riparian

Preserve environmentally sensitive areas {riverbanks,

22, Engure that riparian TesourCes Temain availabi‘e: to
" support fparian systems and habitats,

73, Protect the banks of streams and lakes.

24, Protect the rivers and streams of the county.

25, Regulate development immediately adjacent to natural

lakes to protect the shoreline or bank,

26, Maintain patural hydrological and ecological
functions of weilands, tiparian areas, and other flood
prone lands. -~ ©

'Pmtecnng Rura] ‘Sett gg

. 27. Encourage new g;rawth to be compatible with the

 county's agricultural and rural character.
¥ '8 ag

25. Protectopen space, grazing lands, and the agricultural

fifestyle and economy.

" 29.Encourage new Urowt}. to oceur near exising

communities. S
3G, Etscourage deveiﬁpmmt m ceriamdemgnatea areas, .

" 31. Preserve the ocal area’s rt.ral tifestyle ar;d pnmanlv

‘agricultural Tand base. )
32, Allow dévelopment that is companhls with existing
growily paticrns.

33, Mamidm the Qpeﬂ and rural residentizl ch‘;a'ra{:ter of

~ the area.
34. Proteet agnuulwrai land uses.
35, Prevent: (}verc"awdmo

- 36, Maintain the m;czn Ly of the area

- -Pm‘tectmg Water()uahw _

' 3’7‘, Pmtect wate_r qu_ahty. -

38, Act as a sediment filter,
39, Protect ground waler.

43, Protect watersheds,”

41, Maintain water TeSOUFCEs.

' 4‘? Fnsure *uoh water quahw standmds '

Pmtectin _F ish apd Wildlife Ha itat
43, Preserve large, woody debristhat can provide siream

habitar and shade to regalate v.trPam femperaturs,
44, Prutect mldhfe TeSOIHCeS

45, Preserve fish and wildlife habitat

Lok
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Incentives can g0 a long

port for conservanion pr

g i Y
boundanes of sensitive areas will help landowners
understand how fo compiy with reguiatory and
voluntary protection measures, achieve their owin land
use objectives. and build community support for
conservation programs. Additionally, discussions
between planners and landowners during early stages
cf project design can often result in project
modifications that minimize the adverse impacts on
rescurces. If regulations have been adopied,
assistance should also be provided to negotiating the
rezulatory permitting process.

&

evelop Regulations

Without a full range of regulatory and non-regulatory
protection programs in piace. it is impossible to stop
the loss of wetlands and riparian areas and maintan
the functions they provide {Rubey Frost and Stenberg,
1992} With community goals established, local
governments can consider developing regulations ic
achieve conservation obiectives, Reguiations should
articulate the attributes of wetlands oi riparian areas
to be vrotected, and specify the public purposes and
commumnity goats that will be met. The purpose clause
of any regulation should clearly state the intent of
the rezulation, Chapter 4 gives an overview of the
details that need to be addressed when developing
regulations to protect wetlands and riparian areas.
Additionally. Chapter 5 cutiines how Montanzg"s 1and
use iools can specificaliy be used to protect these
COMmMURIty resoutces,

To ensure long-term protection of natura! resources,
iocal governments may want o include in their
regulations a requirement that development proposals
contain a plan outlining how the wetland and siparian
resources will be protected over tme, Both the City
of Missoula and Missoula County require these pians
as part of each development proposal {see City of
Missoula and Missoula County, page 5-121.
Reguired siemenis of the plans inciude 1)

showing the location of wetland and v

F o i 3 oy = o3 e 4
vegetanion. buller areas, and drainage patt

education pro

“ommon sense should guide adoption of regulations.
All statugory and ordinance procedures with regard
o adoption of reguiations or ordinances, public
warings and notices, and other requirements need
o be followed. Additionally, reguiations should not

[

of thelr property {see Box V).

Implement and Enforce Regulations

in the g of war between unlimited freedoni in the
use of private property and the need to protect both
private property and the public geod from harm, local
decision-makers are increasingly recognizing that it
is in the public’s economic, social, and environmental
bestinterest to guide development away from rivers,
streams, and wetlands. Allowing development too
close to a waterway can lead to poliution of streams;
serious flood damaee, including to roads and buildings;
and a growing threat to the rurai character that is the
signature of much of Montana,

Caretul evaluatior: of permits and development plans
is esseniial to implementing ocal programs. Chapter
4 contzins an overview of the steps that should be
taken in reviewing individual proposals, If local
officials do not have the expertise to ensure that the
pioposed development will not impact rivers, stieams
and wetiands, they should seek assistance from state
and federal agencies, universities, and other are:
professionals to aid in the evaluation of projects.
develop conditions that minimize impacts, and
recommeitd mitigation when impacis cannot be
avoided,

Once a development is authorized, periodic
t should be conducted. Consistent

-
1.4
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Additionaily, volunieer public inferest grow
individuals can assist with the reporiing ofzi Glatio

Address Budget Issues

H

Most local governments are comiinually plagued ":J\
buug& imits for planming. Local programs are face
with Iimited funds and personnel Tor mapping, site
investigations, and enforcement actions. A number of
funding sources are available for loca! planning efforts.
For instance, the Montana Depariment of Commerce
provides annual planning granis for funding the
development of plans. regulations, and other related
activities such as mapping wetlands and riparian areas.
Additionally, Chapter 6 describes several governmment
programs that can assist with different aspects of
program development and impiementation {(e.g. see
DEQG Wetlands Program, page 6-10). There are also
a variety of approaches that may be taken to reduce
program costs: 1) {o help communities evaluate a
proposed development, developers can be reguired
io complete environmental assessment work or
undertake other data gathering: 2} a fee can be
charged to help defray costs of field inspections and
the processing of permits; 3} local officials can decide
to use existing maps rather than produce thetr own;
and 4} volunteer groups can be used to monitor
developments and report viclations,

Coordinate Permit Processes

Thought should be given on how local governments
interact with the regulatory programs cutlined in
Appendix 1¥. Many local governmenis condition their
approval of a development based on the applicant
receiving all necessary permits. However, there is
ofter little foliow-up 1o ensure that permits have been
obtained. Instead of assuming that the applicant will
receive ail permits, it makes sense for local
governmnents 1o reguire that final permirs be received
before a development pemzi‘i is issued. This
reguiremetit ensuies that ai! necessary gmfernm&nt
authorities have reviewed a project impacting a river,
stream, or wetland before a development permit is
1ssued. For example, local governments should not
submit a final piat on a subdivision to the Clerk and
Recorder’s office until copies of all applicable permits
are received.

Ll

- Box V., Private Property Rﬁghts anﬁ

Land Lse ?!a!mmg

: 'S-i.ncei thaﬂim,'eptien G‘F land use planning, the
| courts have developed thresholds for determining

=3

wheth.,r a pamcu}ar land use regulation is a
Ieguumte exercise of the “police aower’
inherent in our government’s aumonty 10 protect

- public health, safety, and welfare. The followmg‘-

standards have e-nerged from a history ‘of court |

-'decmen 15 m.ude ,ocal mvernments in

dete’mmmg the whdny of recrulanons ‘ -

¢ . The regulation in que»ti on must hiave been

-+ adoptéd in accordance 3 'h‘the apphcablet
- engbiing stamte‘ -

@ The refrulanon st be reascsnabiy rﬁiated

ki‘ to, ani m’ust acmal]y further, pubhc health ‘
safety, or general welfare.” :
& “The regulation must not ‘a}nredsmmblv‘
‘ dlacnmma;e between simnilarly situated land..
. T : must ot be arhitrary or
capricious either orits face or as applied to
a p'artlcu?ar property. It should go no further
_thasi'iy reqmred to achieve its legmmai’e‘
gbjective, and, in the case of zoning and
: 'development regulations, must conform to-
. am, adopted’ grawth pohw (see Grouth'
'Pr}itcy Plans;, page 5- TN S
[The regulatz@a must not have ﬁ]e effect of
- exchuding entire racial -nont}, or econ:}mic‘
groups fr0'11 the unsdicu@n AN e
Fhe revuiatmn must m}t be considered to be

' an unconstltutlond'i “taking” of propert} The.

" most commonly applied “takings” test is’
-~ whether the regulation denies a landowner

‘of all economically vwble use of pfoger*y
- wu:hnm ccmpensat-m : '

In dddltmn tot ..he &b{}ve emdelmes reouiatmm,

shonld: contain a PIGCESD by whic -h local

| governments. cons der the concerns of citizens
& affected by 4 leﬁulatlon beiow ﬁnaE decisions
‘are made. Appeal plocesses and variances fi}und
i f’aszblauﬂns addreﬁ.x ::iuc Dl'@C@S\ ri crms for‘

cr-‘Eiz@nﬁ._.
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is may also want 1o expiore adopting
f g procedure with other regulatory
i landowners have—io the exient
T ! e-stop shopping. Such joini permitting
;:)recedm-es may invelve several lev eis of government
and types of programs such as the federal Seciion
404 Pregram. land use planning reguiations, local
floodpiain ru?es, and Conservation District permits.

o

Please Note: Chapier 3 was based on the
Environtnental Law Institute’s publication Jyr
National Wetland Heritoge: A Prorecfion Guide
{Kusler and Opheim. 1996} and A Primer on Land
Use Plgnning and Regulation for Local
Governmeni produced by the Montana Deparrment
of Commerce Comnunity Technical Assistance
Progeam (Richard, 19943,

Box VI. How Citizens Can Jumpstart Planning and Implementation Processes

Local land use tools to protect wetland and riparian resources are adopied and enforced by elected officials.
These officials respond to constituent and community desires. Active citizens interested in protecting sensitive
resoprces should foster general support among local citizens, and encourage elected officials to enact
conservation measures. Citizens can do this by 1) developing or utilizing education material on the benefits of
wetlands and riparian resources; 2) writing letters to elected officials and the editor of local newspapers; 3)
discussing issues with elected officials; and 4) attending regular council or commissioner meetings. In short,
active citizens should make sure that elected officials know that these rescurces are important and should be
protected. Specific places citizens can get involved include: '

Influencing Growth Policies

Cities and counties are required to prepare growth
policy plans (see Growth Policy Plans, page 3-1).
The best time for concerned citizens to begin fo
influence the conient of the plan, and to ensure that
the plan incorporates strong goals and policy statements
relating to protecting wetland and riparian areas, is
during the process of preparing the plan. During this
process, citizens should attend public meetings and
hearings, and speak cut about the need and benefit of
protecting those lands. Suggested conservation
language for growth pelicy plans appears in Appendix
I

Reforming Subdivision Regulations

When cities and counties revise their local subdivision
regulations, citizens should participate in mestings of
the planning board and elected officials, and lobby for
good standards and requirements to address impacts
on wetlands and riparian areas. Suggested
conservation language for subdivision regulations
appears in Appendix IL

Moeonitoring Individual Subdivision Proposals
It is important for citizens o be invoived when

individual subdivisions are proposed., Within the
subdivision process, the subdividing and platting of
new development is the most important phase because
that process establishes fand use patterns, including
the locations and design of lots, roads, and other
improvements that affect land and water resources.
Also, citizens should participate in preliminary plat
approvzi of individual subdivisions. If protection
standards have been adopted, citizens can work to
ensure that they are applied to each subdivision
proposal and acted upon by the planning board and
elected officials. -

As Landowners. In communities where Iocal
officials are not preparing or implementing conser-
vation measures in land use tools, landowners can
enter into conservation easements to protect
wetland and riparian resources. In additdon,
citizens can work with local landowners who have
wetiand or riparian resources fo encourage
formation of a planning and zoning district (see
Flanning and Zoning Districts, page 5-6).
These districts can be designed to develop regula-
tions o protect sensifive TesoUrces.

tald
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How to Develop On-the-ground
Conservation Measures

he previous chapter outiined the basic elements of 2 local government conservation program. This chap
ter contains the details to consider in developing on-the-ground conservation measures. These conserva-
tion measurers can then be used in Chapiers 5 and 6, which outline how Montana-specific land use tools can
be used. Since vegetated buffers are widely regarded as being the maost critical element of protection efforts,
mest of the discussion in this chapter centers on setting up effective buffers. Woven into that discussion are
other elements that local decision-makers will need to consider for administration and deveiopment of a
progran.

Whether developing aregulatory program, creating a greenway development plan, or setting up a conservation
easement, decision makers will need to determine which resources are included in protection efforts, These
decisions will be based on community support, the benefits provided, and practicel considerations such as the
level of expertise, mapping, and site investigations required by different conservation options. This section
gives an overview of the challenges and opportunities that exist as decision-makers choose which on-the-
ground resources to protect,

Riparian Areas

Deciding which riparian areas should receive protection is dependent upon the desired benefits officials want
to achieve. Protecting economic or aesthetic benefits may dictate establishing buffers aiong rivers and
streams. If conservation of wildlife habitat is a goal, local biciogists may indicate that certain stream corri-
dors or watersheds are more important than others, For water quality protection, scientific research shows
that riparian buffers should be established along ali rivers and streams, including intermittent and ephemeral
streams, to the maximum extent possible {Wenger, 1999). Because water guality protection 1s commonly
used as the central reason why riparian buffer pregrams are enacted, local officials wili be faced with the
following three decisions as they chogse which riparian resources they are willing o protect. Definitions for
perensnial, intermitient, and ephemeral streams appear in Box ViIL

Rivers and Perennial Sireams Censeguently, the water guality and guantity in rivers
In order to protect water quality, itis important from  islargely determined by what they receive from their
a scientific perspective io preserve corridors of many smaller tributaries. Due to their size, small
natural vegetation along both rivers and perennial  Sirears are especially vulnerable to degradation by
streams. Protection of streams is particularly excessive sediment, nutrients, and other peiluiants,
imporiant because many of the degrading impactsof  simply becaase there ig a smaller volume of water
sh out and/or assimilate these potiutanis

development are carried downsiream and are  avalableto!

amplified once they drain into main stem rivers.  (Cohen, 1997},

4
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make sense g1ven th troams o Jv!r fj’)' and
that intermiy emera} 5 rectly
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inio both perennial streams and larger river systems.
However. i iocal officials decide not to protect all
streams, research indicaies that, as an allernative,
riparian buffers can be established on all nivers and
“ali perenniai streams as well as all intermiitent
streams of second order and higher” {Wenger, 199G},
The City of Bozeman accepted this recommendanion
by establishing ripanian setbacks along ail
watercourses “im which water flows either
continuoushy or intermitiently and hav a definis

channel, bed, and bank.” The City of Missouia
extends protection to smaller intermitient and
ephemeral streams through protection of woody
draws {see Box VI,

e

g
L

Bank Stabilization and L.and Use Planning
Montana's low ejevation streams and rivers need
rooril to move. In addition to protecting riparian areas,
uplands located next to streams and rivers also need
protection. The long-term health of riparian areas
requires maintaining natural stream processes. In
Monrar;a this natural process includes allowing many
vers and sireams room to meander. If given space,
thls meandering creates a pattern where cutside bends
of a river are dominated by cut banks {caused by
natural erosion), and inside bends are dominated by
sand or gravel bars {where sediment is depasited).
Additionally, the beads in mesndering streams
nawrally and slowly migrate. This process, in
combination with the moist, often wet soils and high

Thesize, den

5

Wetlands

ty, refative importance, and Jocation of wetlands in an area can strongly affect a cor

willingness to protect them. When local governments adopt wetland {romc‘.aor programs, i

water tabis found next to sireams. creates a river's
fioodplain, which is often defined by riparian
vegetation. Plants associaied with riparian aress are

sdapied to growing in this dynas

system.

As mapre bank smabilization siructures
weirs, nprap, barbs, and other giructures-—both short
term ard long term consegquences can develop. In
the short term, these structures tend to physicaily
stahilize one local siretch of riverbank or divert flows
away from one bank to another. This can trigger
increases in river flow velocities, exsacerbate
downstream bank erosion and lead to further
instabilities downstream. Over the long term, bank
stabilization can cause the channelization of rivers
and streams as floodplains narrow or disappear,
natural stream migration is prevented, and, ultimaiely,
riparian vegetation does not regenerate (e.g. Ells,
2002}, For more information about the problems with
bank stabilization, see the Missouia County case
history on page 3-20.

Local governments are beginning to grapplie with the
issue of what to do when people want to buiid their
homes near a meandering stream. Built too close to
the sfream, landowners will eventually request that
hank stabilization structures be buili to protect their
home. It is important to note that allowing homes o
be built or a high point overlooking a stream or river
will often require landowners to stabilize the siream
bank beiow 1o prevent their homes from eventually
faﬂmg into the water. The best way to deal with this
issue 15 10 not aliow homes to be built in the floodway
or active area of the floodplain; and to establish
setbacks on areas iocated above the floodplain, but
within the zone where streams will ikely meander.

i I‘LCG"’Laede 4

that their approach be kept simple. This section Ziscusses ways that iocal governments can decide which

wetiands io protect {Kusler and Opheim, 19963,

Ao
(i ]

Because the filling of weitlands 15 regulated un
SOVEInMEnis c’woae to protect wetlands
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ers {see Appendix IV, In fact, i wetlands are ident

ay will w

tone 404 of the federal Clean Water Acgt, if local
wetland profection :

yefforts with the
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for development, as part of a standard process 1o deal with wetiands, local governments shoukd r
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developer to submit a letter from the Corps indicating if the wetlands are regulated by the 404 program. If

regulated wetlands ocour on the property, local zovernments should then determine 15 if a delin afa

cie ¥

completed as part of the permitiing process; and 2} if

demied the 404 permiit,

Mapped Wetlands

Many communities, where there are comparatively
few wetlands and much developable land, have ap-
plied regulations only to larger wetiandz. To accom-
oitish this, 2 broad map of wetiand areas is completed,
and reguiations are adopted that establish buffers
around mapped wetlands. This approach has proven
poiiticaily expedient and minimizes administrative
problems. while preserving the more important wet-
lands. National Wetland Inventory (NWT), a project
of the U.5. Fish & Wildlife Service, are the main
source of wetland maps in Montana (ses Appendix
fiF3. These maps are based on interpretation of aerial
photographs and are projected onto USGS topo-
graphic maps. Because of their scale, some smaller
wetlands may not be identified on these maps. Un-
fortunately, NW1 maps have not been compieted for
most of the state. Therefore, it may be necessary to
uise alternative sources of information to develop base
maps of local wetlands (for alternative sources of
information, see Appendix HI). Once maps are
created or adopted, they can be attached to land use
plans and regulations. However, to evaluate individuai
development proposals, field delineations of wetland
boundaries are almost always necessary 1o refine
map boundaries. Beveral ways tc obtain wetland
delineations are discussed below. Local governments
interested in getting NWI maps completed for their
jurisdiction should contact the DEG Wetlands Pro-
gram (ree DEQ Werland Program, page 6-10).

Delineated Wetlands
A second approach to wetlands proiection does not
reguire local governments to map wetlands. Under
this approach, locel governments rely on written
guidelines, a definition of wetland resources, a
deﬁmeauon mawal and appm.auon of regulations on
' i aéand delineations are simply
e boundary between wetlands
m~we€ianas} using specific

3

the Corps approved, approved with conditions, or

lefinitions. These definitions commonly camply with
cderal regulations, but not always. A “delingation”
usually requires that a resource professionai look at
site-specific soils, planis. hvdrology, and other faciors
to determine the actual boundary of 2 wetiand. This
approach is less expensive than mapping an entire
jurisdiction and allows buffers to reflect site-specific
conditions. However, 1t can create uncertainty and
unpredictability for landowners. There are severai
ways to get a delineation completed for a wetland.

-y p
;‘D" P

Rely on Federal Wetland Delinealions. 1f a
wetland is proposed o be filled from a subdivision or
other deveiopment, then the developer will usually
need a 404 permit from the Army Corps of Enginears
{Corps) under the Clean Water Act (see Appendix
V). Ii a delineation is done as part of this process,
ohce compieied, local governments can use these
delineations to determine wetiand boundarnes. Under
this scenario, only those wetlands delineated, as a
requirement of the 404 permit process, would receiy
protection under local regulations.

Request Developers to Delineate A Wellands.
A commen method used by local governments is o

require developers to delineate ail wetland boundarnies

J;thin the development area. This is particularly

important in situations where a 404 permit may not
be required {and therefore a delineation wiil not be
completed). For example, a 404 permit may not be
needed if a wetland 1s within the development area,
but will not be fiiled. A local government may want
to regulate impacts to these wetlands because they
may be degraded by developmeni activities and the
404 program would not establish protective buifers
around them. Tnder this sty E{tE._\, regulations would
apply to all wetlands within a jurisdiction.



Bevelop Expertise to Determine Wetland
Boundaries. A final way 10 g t wet'ﬁan:f‘; boundaries
gstablished is o train local government siaff or hire
technical assistance to compleie these delineations.
In such cases, regulations cam bede fek);a d fhai ahow

general way. by landowners andfor piarr;zr g 3-;391
Aa an exaniple, both the city and county of Missoula

have adopted standards that identify key plants
associated with local wetlands. These standards
were designed so that an individual with some skill,
armed with & plant identification book, can usualiy
perform the boundary identification. Planning staffs
are also able to assist landowners with boundary
determinations on 2 case-by-case basis (\‘eef City of

Missoula and Missoula Counry. page 5-12).

Wetlands in Riparian Corridors
Another way to include some protection for we

fands in local regulations is to protect \-‘v@ﬂﬁn&b in
riparian corridors through riparian buffers. Wetlands
have long heen recognized for their ability 1o trap
water and sediment. Located in the flocdplain, they
also play an important roie in flood control. In fact,
riparian wetlands are significant enough that research
supports their automadic inclusion in riparian buffer
sysiems {Wenger, 1955). In this model, the width of

Functional Assessments of Wetlands

Cne final approach to wetland reguiations is based
on a funciional assessment. Because all wetlands
are niot of equal value, some commt

unities have de-
cided 1o apply special criieria to determine which
wetlands are more imporiant (0 the community. A
functional assessment is used {o determine the level
and importance of different wetland functions, such
as a wetland's significance for wildlife habitat, flood
preveniion, and water quality improvement. This
method 1s much more sophisticated than the above
methods, and requires more titne and expertise. Une
way that communities have hardied this system is fo
establish a commitiee or board of resource special-
ists that is charged with evaluating werlands in de-
velopment projects on a casg-by-case basis, This
board is asked to complete a Tunctional assessment
of wetlands and make recommendations of condi-
tion that shouid be attached to development propos-
als. Recommendations may focus on buffer size, a
tist of activities that are allowed and/or prohibited,
and similar measures.

_Consider the Right Tool for the Job

Hstablishing a buffer around wetlands and riparian areas is the single most effective conservation mechanism

available. Buffers are the natural, andeveloped, ve

getated areas surrounding a stream or wetland. They

serve as an important fransition zone between wet areas and their adjacent upland. Establishing effective
buffers is critical in all protection programs, including growth policies, subdivision regulations, zoning, devel-
cpment permit regulations, floodplain reguiations, and seplic system standards. This same toolis also used in
conservation easements, covenants, deed restriction, and public park development plians. To begin, there are
several general mechanisms used to establish a buffer around sensitive areas:

Sethacks

Setback reguirements determine the allowable
distance between a critical area, such as a wetland

or sireats, and a new development. Their size is based
on a variety of factors. In Montana, local governments

=4

Appendiz I}, Setbac 5‘5 rrfpa,-ari areas are usually
measured from the high water mark. Wetiand
setbacks are IEleES‘.EI‘Ed from the wetiand’s edge.

Building Enveiapes
A building envelope is a geographic area dehaeate@
' ich bui r othe

within a ‘ﬂan(: parcel 1 which b
structures may be located. The building envel Opem

4
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drawn to include the pait of the lot suitable for bulding
that avoids damage o or degradarion of sensitive
aress such as wetlands, nipanan vegetation, flood-
orone areas, and orifical wildiife habitar. Buitding
permits, zening, subdivision regulations. and
development permits are ideal for enforcing building
envelopes. Building envelopes are also used in public
interest covenants {see Public Interest Covenanis,
page 3-13) and conservation easements, If they are
incorporated into subdivision regulations, building
envelopes can be difficult to enforce unless there is
a public Interest covenant attached to the subdivision.
Another way to enforce building envelopes 15 by
cooperative agreements with the county sanitarian,
since Montana law requires that the lecal sanitarian
review ali new septic systems.

Buiiding Envelope

Zone of Non-development

Figure 2. The relationship of Building
Envelopes to Zones of Non-development.

Zones of Non-development

A direct means of protecting wetlands ang riparian
areas is to prohibit development, filling, or other
alterations in specific locations—instead of a “building
envelope” being drawn 1o establish the part of the 1ot
suitable for buiiding, an “envelope™ is drawn around
the resource area that needs protection. At least
two general categories of non-development “zones”
are found in Montana. These two types of zones can
e used in traditional zoning regulations, development
permit regulaiions, subdivision regulations, and
conservalici easements.

=y

2 “Mo-build Zones.” No-build zones prohibit
residential and commercial buildings. If specified,
they can also include additions 10 an existing
structure, decks, parking lots or other impervicus
surfaces, or similar improvements.

¢ ‘N Improvement Zones” or “Fones of Non-
development.” In addition to prohibiting any
buildings. these zones can prohibit placemen: of
any structures or fences (including stream bank
alterations i: motorized vehicle access (including
roads and driveways); landscaping (including
restrictions or prohibitions on tiiling, mowing,
fertilizing. fiilling or dumping; or planting of non-
native species {including lawns}); use of power
equipment {upiess part of an approved weed
control program); and disturbance of native
riparian vegetation. Prohibitions or seascaal
restrictions on grazing can also be found in no
improvement Zones.

Cluster Development

Cluster development is an alternative to large-tot
deveiopment, Rather than simply dividing land into
large lots {e.g. 10-acre or 20-acie individuai lots),
under cluster development smalier iots are created
{e.g. 1-acre lots), which allows the remainder of the
iract to be protected as common open space.
Clustering development allows smaller lots 1o be
served by fewer hinear feet of roads, water and sewer
mains, and electric, telephone, and natural gas lines—
saving doliars for residents, local governments, and
utitities. The other major benefit is that open space
can protect important resources such as wetlands
and riparian areas. Because lot size and patierns are
determined 2t the platting stage of development,
cluster development is best used as a tool in
subdivision reguiations. In fact, the 2001 Montana
Legistature added a provision to Monians's
Subdivision and Platiing Act that gives local
governments incentives to encourage clusier
development and the preservation of open space (see
76-3-308, MCA: Local Option Cluster
Development Regulations and Exemptions
Luthorized:.



Grid Flan Cluster Plan
94 1 ots, 5,000 feet
of Sireets and Utilities

34 L ots, 12,000 feet
of Streets and Utilities

Di&..r}(:a 3=EGW5 Oy one non-
i i} building per 640 a

r County, pcs: 3.
7 A?tbo‘w}: Streams or w a
are not specifically prozectea 7
resideniial development is ;
o & specific lot size, protection is
indirectly achieved because the los
size for new residences prevents
houses from Hning rivers, streams,

a wetland,

Filied Wetland or takeshores. Density standards,

Wetiand however, should be crafied to avoid

“spaghetii fots,” wrere a series of

. - - g : long, narrow lois line a stream or
Figure 3. Hiustration of Cluster Development used 1o protect lake. In these situations, the iots

themselves meet density standards,

Density Limitations

Although less effective, density limitations are &
commonly used mechanism that can provide some
level of protection for sireams and wetlands by
restrictinig the number of buildings allowed per acre.

but sensitive areas can be subject
to a high density of houses,
Appendix I contains a summary of the density
standards used by 2 sampiing of local governments
in Montana.

Estabhsh a Sequence for Reviewing Individual Development Proposals

After local governments have decided what resources they wani 1o protect and the rools they will use
protect them, pelicies should be established for the review of individial development proposals. Consisie
with policies adopted by federal programs, the foliowing sequence of decisions is recommende d vhe

e 1c
T

—

devejopment of a wetland or riparian area is considered on a case-by-case basis:
= Avoid impacts by considering alternative locations;
¢ Minimize the impacts of a praject on the resources; and

= Where impacts are unavoidable, mitigate.

Hach step of this sequence is discussed below. Please note that because of tb federal. staie, and local
regulation protect wetlands and riparian areas, avoiding, minimizing, or Tur ga ng resQurce iosses must be
implemented in a manner consistent with applicable regulatory programs {see Appeadix IV)

Avoidance

The best way to protect wetlands and riparian areas
is o avoid projects that fill, grade, drain, or otherwise
damage or destroy these resources or their adiacent
uplands. If a ali possible, development activities should
be located on uplands. Se.ba ks, building envelopes,
siid zones are sifective mechanisins that can

o

eused to “avoid” impacts to streams and wetlands.

Minimize the Area of Impact
If impacts 10 a wetiand or riparian areas cannot be
avoided. then they should be minimized. Reducing
imipacts can preserve at least portions of the imporiant
functions these rescurces provide {e.g.

ot of
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sediments and pothnanis). Researching aliernative
esigns, erosion controls, and pollution
just a few ways 16 minimize

of units, clustering of unit the building patiern
to skirt around wetiands or riparian areas, or requining
hook-ups to public sewer systems.

Mitigate Damages

When a project must impact a wetland or riparian
area, jocal governments may reguire mitigation 1o be
conducted by developers to compensate for the
impacts. It sheuld be noted that the use of mitigation
might be controversial with developers because of
the work and money involved, and with conservation
organizations becauss of the mixed success of
individual mitigation projects.

Mitigation can iake many forms. Jt includes the
restoration of existing degraded areas, or in the case
of wetlands, the consiruction of human-made
wetlands. Generally “preservation”™ of an existing
area 15 not accepted by government agencies 28 a
mitigation effort. As a practical matier, wetland
projects that restore areas are much more successful
than projects that create 2 new wetland. Creation is
difficult to do successfuily because all of the
components of the system need to be functioning:
soils, hydrology, and a seed source for desired plants.
In contrast. restoration projects usually have all these
components available, but in a degraded state,
Because the success of wetland creation is mixed, it
mzkes sense that when wetland rritigation is desired,
resioration, and enhancement projects take priority.

i a local government is ipterested in requiring
ith

developing, monitoring, and maintaining mitigation
sites. Under such a program, mitigation regulations
should be cleariy stated in a communiiy’s planning
documents, Mitigation ratios, defining the amount and
type of wetlands or riparian areas needed to repiace
those iost, are dependent upon the size, condition,
and type of the impacted resource. Mitigation ratios

of at least a 2:1 ratiz. or double the area of the oniginal

resource lost, are not uncommon. Addidonally, each

mitigation project shouid have a mitigaiion pian that

includes the following items, at a minimum:

: evaluation of existing wetland or ripar-

n values on both the land to be altered and
the mitigarion site;

e (learly defined (and preferably measurable}
zoals for the mitigation siie;

«  Management provisions for transitional habi-
1at between upland and the wetland/riparian

rea;
= A buffer zone from nearby deveioped ar-
oas;

= A plan for protection of the site from public
access damage;

= A specific monitoring pian with targets,
timelines (for example, 80% vegetative cover
with the fizst 5 vears of planting), and a re-
porting requirement; and

»  (ontingency plans, should the mitigation plan
fall to achieve measurable success.

A full discussion of mitigation programs is cutside
the scope of this publication. As background. wetland
mitigation bhanks, where for-profit companies sell
wetland mitigation credits to developers for a fee,
are used in some states as systems for creating and
monitoring mitigation projecis. The Army Corps of
Engineers under the 404 permit program: must approve
all wetland mitigation banks—and there are currently
no approved banks in Montana. However, state and
federal agencies in Montana are currently working
on local puidance for a payment-in-lien-fee program
to provide another option for mitigation of wetland
and stream impacts from 404 permit activities. This
program inay allow developers to pay a fee for each
acte of resource impacted. The funds would be
collected, and made available for larger mitigation
orojects. The Montana Wetlands Legacy will be the
Likely administrator of this in-lieu-fee program {see
Montana Wetlands Legacy, page 0-143.



‘ ‘\‘.éﬁﬁeterﬁi‘iné the Appropriate Bﬂﬁéﬁ Width

he size of buffer sirips depends on what the buffer is expected 10 do. There tsn't one generic buffer width

at wiil keep the water clean, prevent flood damage, protect fish and wildlife, and satisfv demands on the

lzand. The minimum acbeptabie width is one that provides accepiablie lgvels of 2ll needed benefits at an

acceptzble cost {Connecncut River Joint Commission {CRIC), 1998, The Toliow

it determining the size of any buffer widih:

s Define the Purpose of the Buffer

s Choose a Buffer Type

¢ Consider 5ite Specific Factors—how slopes, floodplains, vegetation, and similer conditions should be
factored into decisions about the activities aliowed in buffers and buffer size.

ing items should be considered

Diefine the Purpose of the Buffer

An important siep in developing conservation buifers is to determine what benefits they are expected (o
provide, For instance, is the goal to protect water quality, address flood conirol, preserve wildlife habitat, or
some combination of these? Choosing different priorities may shape aregulatory program—and why several
communities have chosen the priorities that they have is discussed in this section.

Stream

o 5¢ 1338 154 200 250 304

Bank Stabilization _
Flood Conirol § [
Water Quality
Fisheries
wildiife Habitat
Economics

Figure 4. Buffer sirip recommendations based on resource protection goals (CRJC, 1998).

Water uality for wetland protection {Castelle er. al., 1994}, In this

A recent review of the scientific literature on riparian
buffer strips conchedad that Tor water guality projection,
butffer strips should be a minimum of 100 feet wide
uider inoest circumsiances, although buffers should
be extended for steeper slopes (Wenger, 19993, This
conclusion was hased on several studies of different
pellutants. As an example, to reduce nitrate
concenirations 100-foot buffers were shown to
provide good control, while 30-foor buffers were

fi tances, Ancther review

sufficient under many civ o
of the scientific Hrernture ideniified ‘i" desired bufiers

LIS

il

review, buffers less than 30 feet were determined 1o
e inadegquats ur-éer most conditions. Instead, ’%Juffera
were recommendad 10 be 3 minimum of 30 feet t
104 feet in width wnb the following caveatl; buffers
ioward the lower end of this scale {50 feel) wers
deemed adequate for the “matitenance of the natural
physical ar}d chemical characteristics of aguatic
resources;” and buffers at the upper end (100 feet}
appeared fo be “the minimum necessary for
maintenance of the biclogical components Uf *'r.ar,
a

‘.'I:I
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setbacks in thelr subdivision reguiations based on
providing “bank stabilization, sediment. nuirient and
polliztion removal and flood control.” Their setbacks
are 100 feet from the East Gallatin River, 73 feet
from Sourdough and Bozemas Creeks, and 50 feet
from ali other watercourses {see Ciry of Bozeman,

Serbacks for New Buildings, page 5-53.

A,

(}
o

Flood and Erosion Control

Public and private investments in property are af risk
of damage or oss if stream dynamics are ignored.
Using vegetated buffers to set back human
developments and land uses from stream banks is
cost effective protection against the hazards caused
by flooding, lakeshore erosion, and moving sireanms
(CRIC, 1998}, Smalier streams may require only a
narrow buffer of trees or shrubs, while larger sireams
and rivers may require a buffer that covers a
substantial portion of its floodplain. In areas where
sireams are known to meander, setbacks should
incorporate fioodplains, as well as non-floodplain
areas overlooking the siream or river a common
problem arises when homes are built overlooking a
river, as stream channels naturally move these homes
can become vuinerable to falling into the waier {see
Bank Stabilization and Land Use Planning, puge
4-2).

Feonomic 2and Community Values
Several Moniana

" 10 protect the Madison River
‘ County, page 5-11). Both
of these arsas rely on rivers for the local economy
and guality of lifs, Larger buffers are needed when
vistal respurces are identified as ak e} escurce that
warranis proteciion—particularly in Moniana
intermountain valieys and plains wi heze the state earns
its "Big Skv" namesake.

Fish and Wildlife Habitat

In streams where temperature and recruitment of
woody debris is important for fisheries, the scientific
literature indicates that riparian forests should be
preserved or resiored for a minimum of 35 o 100
feet along streams. For wildiife, buffers must provide
enough room for animals to take shelier, find food,
successfully raise young, and hide from predators.
While narrow buffers offer habitai benefits 1o many
species, most wildlife—especially birds and larger
mammals—depend vpon ripanian areas thai are a
minimum of 300 feet wide (Wenger, 1999) {see Box
VI, As desirable as they may be. 300 or 600-foot
wide buffers are not practical on ail streams in most
areas. One recomunendation to accommeodate this
issue involves including at ieast a Tew wide (300 -
1,000 foot) riparian sections and large blocks of upland
habitat aiong narrower protected corridors. Protection
of these wide riparian corridors for wildlife could ke
apart of an overall habitat protection plan for a county.

communities have decided Bm VH Remmmem&eﬁ Buﬁer& for W’lldhfe

that the conservation of

rivers and sftreams is | “Reseafch shows that the follawnw buffer\u 1d'hs are needed to supporr dlf"“erenf
diife {adapted from CRIC, 1998; Bald EagiP mfmmat;on from
ihe rural characier of their ¢ M@ qtana Bald Eagle Werk:r-b Group, 199 £) ) ' - :

important to maintaining ‘spcc:leq of wi

COMMmunity’s 1“‘1{1'"-83})8.

o

Choteau County has a 3- Wildlife depenﬁent on Wetlands or wa&ercaurses

mite sethack from the | BaldEagle.. ... T RUUST SVUSOSOTUOUOPOSRPOOR B 7. 15 ect (i/dmie)
Missouri River in places Nesting heron cam*y resnncdn K8 vovorevmsnareconverevmane 600 f@e* )

where development would Pﬂgared Woadpec,ker

he visibie from g;he siver | Beaver, dabbling ducks, mmk -
(see Choteau County Bobcatx red fox, fisher, otter, muxkrat PR 330 feet.
5.9, Madison Amp}}lbiam and repuiak BUOF SO S S

page
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basic *I“m(}’ 5 used to establish b

In the .r.ch width system, a specific distance is

chosen 10 protect the most desired functions, allowing

iocal govesmments fo literally use a lape measure to

determine the size of buffer stitps.

= Riparian buffers are most commonly
established by measuring the sethack from the
ordinary high water mark of a watercourse. A
definition of the ordinary high water mark
appears in Box VI When no ordinary high
wafer mark 15 discernible, setbacks are usually
measured {rom the fop of the stream bank.

»  Wetland buffers are tvpmagly determined by
measuring from the edge of & wetland's boundary.

discussion of determining weiland boundaries

appears above {see Delineated Wetiands, page
4-3).

The advamtages to fixed width buifers include tha

they do not reguire personnel with spemahzﬁc
knowledge of ecological principles. are more easily
enforced, allow for greater regulatory predictabiiity,
and require smaller expenditures of beth time and
money to administer. The main disadvantage is that
the buffer does not take into account site-specific
conditions, and therefore may not adequately protect
resources z\bamdie ef. al., 15543 Madison County
uses a fixed width buffer system in its subdivision
regulations for riparian setbacks {see Madison

County, page 5-1i%

Variable Width BufTers

Buffers can also be determined on a Pace—b'} -case
basis. Based on a]fﬂmsaecifﬁ ditions such as siope,
vegeration, and intensity of lan dus-ﬂ variable width
buffers can be adjusted to adeguately protect valuabie
rescurces. Since every siveam. parcel of land,
wetland, and land sse is different, variable width

ars are better iail 0 the land. While more

ity o
fca

i

Choosing a Buffer Type

Cihe ‘f] ice made abowt which o

aiso directly

R éesirei, ievel Gi ,jleci:ﬂmm

.a-r

R ws s

. ending upon vaiiable
\mde,n buffers requires more sii2 evaluation and is
more expensive and difficult to adminisier. It also
requires a higher level of training for local government
staff, while offering jess predictabiiity for landowners.

Missouia County has acopted a variable width buffer
intheir subdivision regulations for both wetlands and
riparian areas (see City of Missouln and Missoula
Counry, page 5-12). Under this systemn, the buffer
size \s determined from a fist of plants typical of local
wetlands and riparian arsas, floodplain maps, and
other factors. There are several challenges associated
with this approach that need io be carefully
considered:
= Vegeialion may have been removed by human-
caused activities; under these circumstances a
lack of vegetation may not be a good indicator
of buffer wicth.
e Riparian vegetation often does not exist on the
bluffs overlecking a river. Under this
ircumsiance, floodplains maps and a lack of
vegetation are not good indicators of buffer width
{(see Banmk Srabilization and Land Use
FPlanning, page 4-2).
= Floodplains, even when they are delineated, may
change in location as rivers and streams change
their course,

The Blend ~ A Combination of Fixed Width and
Variable Width Buffers

Manv jeocal governments have developed a
successtal program by blending fixed width and
varizble width buffers. Buffer size in this system
begins with 2 standard width {e.g. 1030 feer}, and thet
expands or contracts based on specific criteria. In
the case of riparian buifers, the commion criteria ﬂ“ad
for expansion include she 100-year :aou £

boundary, undevelonable steep slopes,
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wetlands. For exampie, the Uity of Bozeman reguives
a2 minimum buffer of 100 feet on the East Gallatin
River. This setback must expand to include the
Jdelineaied 100-vear floodplain, adjacent wetlands, and
steep slopes (see City of fozeman, page 5-3).
Similarly, a blended systern for wetlands might
establish a set buffer width, and then expand the size

for steep slopes and impervious suifaces. The blended
system allows buffers to reflect site-specific
candi’i ns, bul minimizes the expense, time, and
raising “eum;ed for administration of the program.
¢t can also increase predictability in the land use
planning process.

% banks, and includes
‘term watercourse shai} ot k
rhe cm“wey ce of imga‘anﬁ waterﬁ :

: ‘swmﬁcaﬂt aquatic

han the $ rroundzng area., The duratmn of
_fstreams;de;ﬁ :

‘en land by cmermg 1t fors su rfm

it} Aie Mthm the suridce water:

:'Box VI_H Usefui Deﬁmtmn,s for Rlparlan Buffers

The tollowmg are sug ested defimtmns Ihdt can ‘ae ine orpora- ted into local regulaﬁons to establish

lres‘trlcted to perenmal ‘;treamb dnd ﬁvers and the terr'l wa}{ady Graw mdudes smaﬂ mtemuttent and
‘epherr'eral streams (see Rzparzan Areas pa g 4’—1 )

wh:ch water ﬂcws_] rther mntmu{iusiv ot mtemnrtently and has a deﬁmte channal beu and
; adjacent Therew .SuDjELt o mundanon By reason of overflow. The
cozls‘fmed ts meau any facﬂm czeated and used exclusively fm

LT Stream meaﬂs any natunn perenmal ﬂowmo atraam or river, nﬁ hed, and its immediate bauks
© except a stream or river (hat has been desi gndted by (C'onservan on D1strjct) rule as not having
: atic and riparian ; am’ibuies in need of pmtek,uon or praservalloﬂ under 75-7-102,
'MICA: (This definftion is taken ffmm the- Namral Streambed and Land Prcscrvatmn Act of 1 9?5 !
uides Consery ‘ti@r Dzsmﬁs mgizéatmns unﬁez th@SlO 1aw¥ 3 : .

as that support Wﬁacfy vegf:tatzon sm,h a:, taﬂ thub and tree. spec.;es, in
d ﬁphﬁmer&i draina, £ES The vegetam}n isa re%u]t of hig gher moisiure avaﬁablhty‘
‘mface Water, however, is shorl;er *;han that of other ‘
ian aress {e. e LOﬂOnW{)Dd and domw cod commumnes) {This dcﬁmnan is f;axen
from subdivision réguiamﬂs used by the City of M’Jﬂsoula and Mj :)SD-.I‘?L Ceum} (see sz} of
er&sarda and Mzs az‘a Cormty, pagﬂ 3- IZ? ‘ ‘

@rdmarv ngh Watrar '\im‘k The erdmary hl gn water r tark nieans ihe }me xhat water impre esses

¢ periods 1o cause phvsical charact@ristws that d'stmgulsn the area -
“below the line from the area above it. Characteris
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vident from this chaprerthata v
ea%mﬁs the main site-specific factors that should be ad:
buifers.

Steep Slopes

From a water quality perspective, the most effective
buffers ave flat. Scientific research shows thar the
width of buffers shouid be increased when slopes
are steeper 1o allow more opportunity for the buffer
to capture pollatants. The greater the slope, the fasier
water flows over the surface. Many researchers have
noted that very sieep slopes cannot effectively
remove coptaminants, though there is debate over
what constitutes a steep slope, with ranges suggested
between (0% and 40%. One model recently
proposed saggests that slopes ever 25% shouid not
count towards a buffer, and that the buffer shouid be
increased in size by 2 feet per 1% increase in slope
{Wenger, 1999). The City of Bozeman adopted a
variation o this model {see Citv of Bozeman, page
5-5% Use of topegraphic maps and site visits will
contirm the slopes contained within stream comdors.

impervious surfaces

For vegetation to work efficiently, studies show that
80% of the buffer strip should be vegetated (Channing
Kimball, 1593}, Parking lots, compacted or paved
roads and irails, and other impervious susfaces reduce
the filtering capability of buffer areas, increase
surface erosion, and fead to higher and faster storm
flows in streams. In order to ensure that buffers are

Consider Site Specific Factors

nze of variables i

Ara
A i

effective, local governments should consider Hmits

on impervious surfaces. One model suggests that
impervious surfaces should not count toward the
buffer width. Using this recommendation, if a 20~
foot wide road parallels 3 aiream. the riparian buifer
should be increased by 30 feer (Wegner, 1595},

Vegetation

The longer runoff is detained in the buffer before
entering a stream or wetland, the better. Wetland
and riparian vegelation increases ihe effectiveness
of a buffer in several ways. Physicaily, roots tra

sediments and their contanunants, hold banks in place,
and prevent erosion. By providing acanopy, vegetation

~

fveness o‘f buffers. This section
rvaiion programs that establish profective

ssed incons

reduces the velocity of raindrops and
and erosion. Trees, shrubs. and o a lesser extent
grasses, provide habitat inchuding cover for wildiife
and fish, nesting sites, and food, Overhanging
branches provide shade that reduces stream
temperature, Litter {leaves and organic debris) from
trees and shrubs provide food for aquatic organisms.
Chemically and biclogically. vegetation absorbs
nutrients and pollutants such as chemica! pesticides,
salts, sediments, and organic wastes from entering
our surface and ground water. Vegetation is Tactored
into buffer strips through regulations that deterinine
the types of activities allowed. Examples of commeon
resiictions include:
= Minimizing removal of vegeiation;
= Discouraging the cutting of existing trees
and other vegetation on stream banks:
»  Encouraging the planting of mative vegetation
over non-native plants {including lawns): and
»  Prohibiting the use of pesticides and
fertilizers.

Floodplains

Scientific studies show that protection of the entire
floodplain of 2 stream or river provides significant
contaminant removal and——naturally—minimizes
damsage from floods. For these reasons, it makes
sense 1o extend the buffers to the edge of the
flocdplain whenever possible. Studies recommend

that riparian buffers extend at least to the edge of

the 100-year floodplain (Wenger, 1999).

Soils

Soils filter out sediment and pollutants. The speed
by which materials percolate out depends upon the
amount of organic material and the size of the spaces
between the grains of soil. Soils are factored into
buifer sirips by regulating the types of activities
ajiowed. In ,genefai activities that compact soils or
increase erosion (such as vegelation removal) should
be avoided (Weanger, 1999,

4-1z2
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Hydrology
Hydrology is the most importarit factor infiuencing
the L.,slamvmtzﬁ of a wetland or riparian area.
Plants living in these areas are adapted fo life in
saturaied soils, h:gu water tables, or periods of
flooding. The ground water level, time of year thai
the area is flooded, duration of a flood, range of water
ievel fluctuations, and walter fiow rates, ali play a
vital role in the hydrology of these sites. Changes in
any one of these factors may result in alterations of
the resource. To secure long-term protection of
wezlands, a water right may be needed. For feparvan
niolection, streams should not be de-watered an
periodic natural flooding should be allowed.

L.and Uses

Buffer areas are more effective if their size can be
tailored to the use of land adjacent 1o the buffer. When
Dessabie local governments should suggest ailowable
uses, such as agriculture and forestry activities using
be naﬂaoemert practices; parks and recreation
areas with minimal structural development; and non-
motorized trails. Passive use of land for recreation
and natare appreciation should be encouraged. The
harvest of timber for firewood or commercial use,
consistent with Montana’s Streamside Management
Zone law (see Appendix IV}, mav be allowed.
Addizionally, suggested prohibited uses should include:
ail uses that present a higher potential for pollution;
campgrounds other than dispersed tenting sites
{becanse of their tendency toward soil compaction
and deforestation); motorized vehicles and mountain
biking since these uses can contribuie to vegetative
loss and erosion: and construction of buildings or
structures that do not depend on their proximiiy to
water {CRIC, 1998).

An Example of 2 Buffer System

The following model of a buffer sysiem was
developed after an extensive literature review
{Wenger, 1999}, It was developed specifically to
protect water guality in riparian areas. This model
illustrates a practical vet effective system that can
be used 1o build & program with buffers. It zlso
ilfustrates how discussions from this chapter might

4-13

evolve into on- e

arcas, Alhough this eség‘l-d for npxr“‘ f
areas, many of the principals conld sasily be adapied
to wetlands,

#t

his model provides protection for water gualily in
stream corridors, inciuding good coniyol of "~éam&rﬁ-
and other contaminants. The buffer applies 1o afl
perentiial, intermitient, and ephemeral sireams. The
model beging with a base sethack width of 100 feet,
then adds or subtracts distance for the following
elements:
= Adds 2 feet per 1% slops;
» Extendstoedge of the 100-vear fioodpiain; and
s Includes adjacent wetlands. The buffer widthis
sxfended by the width of the wetland, which
guarantees that the entire wetland and ar
additional buffer are protected.
= Subtracts for existing impervicus surfaces in the
riparian zone. They do not count toward buffer
width (i.e., the width is extended by the width of
the impervious surface, just as for wetlands) .
= Subiracts for slopes over 25%. They do not
count toward the width.

Bax EX A B:gger anfer ;s Needed If .

e -:‘La,nd 15 slapsci and runoff is dlrecred‘
e 1 or wetland (tne steeper .
C the si@;) th wider a buffer sh B
© - Land use;smtenswe(uops mnstmctmn ‘i'

D dewéopment; ——
.. ;‘Soﬂs are eromb!c -
= ' Theland is ﬂmdgiam

s The SiTeant naturally mea: ders
> The land drdms 8 1arge areg -
® ‘Aestheuc or econemlc Values n.,ed o be o

‘ ° QWlidhfe habltat nee ds m be protuczed
*  More privacy is desired -
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Using Local Land Use
Planning Tools For

Wetland and Riparian Protection

T previous chapters describe different aspects of conservation programs. This chapter describes the
specific Jand use tools avatiable to protect strears, rivers, riparian areas. and wetlands. The strengths
and weaknesses of each too] are described so that decision makers will understand the level and effective-
ness of resource proteciion provided by the tool. Case studies are highlighted with examples of how tools
were used inn Montana to achieve conservation goals. Coniact information is provided with each case study
50 that readers can obtain additional information. Appendix I contains a summary of the case studies used in
this chapter, and provides a description of the diverse ways these toois have been used in Montana. For
information about how tools in this chapter have besn enacted by local governments not featured in this
publication, contact local planming offices, Additional protection tools and resources, siot administered by a
mitnicipal or county government, appear in Chapter 6. The land use tools are organized tn the following way:

GTOWTI POLCIES ittt ine s sttt e daa e aeceeee s e taere e semsas s aoramaeebass o Page 3-1
Zoning Tools

County or Municipal Zoning ... Page 5-3

Planning and Zoning Districis ...... .. Page 5-6

Development Permit Regulations ..o, ... Page 53-8

Transfer of Development RIZhIs .o Page 5-9
Subdivisions — tools that are tied to subdivision statutes

Subdivision Regulations ... Page 5-10

Public INLerest COVERANTS ciiii e cre e as b ebe s acsem s e e mee s e rarnsans Page 5-13
Park Dedication

Park Dedication Through Generzl Local Government Awthority oo, Page 5-14

Park Dedication Through Subdivision Development .o, Page 5-18
Ooen Space Bonds (e st e e Page 5-17
Ficodplain Regulations ...t sttt e e e s Page 5-19
Lakeshore Regulations (...t s e vt e eev s ar s Page 5-21
Local Water QUalTy FHESITICTS oo stre et ieavaa s saes v ot s nnaessasssesnnesnnssssensasnas Page 5-22
Capital Improvement PTOZIAITS ..ottt et s r i Page 5-24

Growth Policy Plans (Comprehensive Plans)

Growth polticy plans have been known in the past as “comprehensive plans,” “master plans,” or “land use plans.’
" “zrowth plan,” or “plan” are used here.

3

4u

The terms “growth policy plan,

o

Purpose: and deveiopment. The growth poil
eguide and reference when elected of
with development issues.

asg
aced

Toclearly define the land us
and plans of & conununity ©
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Wheo Enacts This Tosl:

Growth policy pians are prepared by a local planaing

board, which recommends the proposed plan for

adoption by the governing body. The plan can then

be adopted, modified, or ; cted by the iocal gov-
body. Govemniy g‘ odies are aisc responsible

for enforcing the plan.

erning o
Srning pod

Authority for Tool:

(eneral authority comes from Montana’s Growth
Pelicy statutes (Title 76, Chapter 1, Part 6, Section
601, MOCA),

How it Works:

A growth policy plan acts as 2 planning guide, outiin-
ing the vision for the community and its development
preferences. These plans imust address specific ele-
ments regarding how the entire area will grow and
function, including community gozls and objectives:
a pian for anfras tructure development and mainte-
nance; and information describing local services,
transportation, parks and recreation, natural re-
sources, and housing. Because they are the first siep
towards land use management ai the [ocal level. lo-
cal land use regulations (e.g., subdivision regulations
or floodplain regulations} are more effective when
growth policy plans contain specific policies or di-
rection to the governing officials and citizens. Im-
portantly, growth plans must be adopted before zon-
ing or development regulations {in the absence of a
Iandowner petition} can be adopted; and these regu-
lations must conform 1o that

Most growth policy plans contain generz] statements
about profecting natural resources and wildlife habi-
fa!;. This general language can assist in the protec-

on of wetlands and riparian areas since these areas
are considered critical and important wildlife habitat,
Howeve' apecﬁic D"OIECHOT} language greatly as-

e efforis ic provide on-the-ground protection o

sensitive arzas. 1| hsreloz €, it is recommended that
profectiop of wetlands and riparian areas be specifi-
cally identified as a cormmunity goal in the plan. This
Ianguage will provide direction for other Em-;é. use regu-
iations adopted by the comm
zens an important role—io urge the plans

i W, italsg

is staff, and elecred officials to make sure develop-
£ is*w;, e adopted no hc 3

The best opporunity 1o protect wetl i
iar areas is when a growth policy plan is being drafted
or updated. These plans must be reviewed ai least
every five vears to determine if revisions are neces-
sary. Some suggested language for a growth policy
plan appears in Appendix [I In addition to specific
protection language, it is also important to identify, as
misch as possible, where important wetlands and ri-
parian areas OccuT In a community or county. If good
mapping and data collection is done in the growth
policv process, it should be easier to develon good

and use regulations o evaluate development pro-
posaib for their effecis on natural resources. Basic
inventory work can be started by gathering existing
data from maps. aerial photographs. and inventories
{sez Appendix Hij.

Strengths:

Growth policy plans help to clarify, give direction to,
and integrate all levels of 2 local government in all
land use planning decisions. Because all other plan-
niftg done in the community or county uses the growth
policy plan as 2 guide. a good p]an can greafly in-
crease ihie effectiveness of other planning tosls and
regulations, such as zoning and subdivision reguia-
tions. If wetlands and riparian areas receive recog-
nition as important nasural resources deserving pro-
tection i this document, governing officials are more
easily able to justify conservation measures in land
use regulations.

Weaknesses:

Growth policy plans are only guiding documents. Cone
sequently, by themselves, growth 1 :)oisaes cannot pro-
tect weiiands or riparian areas. A plan written in
generalities is subject o am\,rpre:atlrm and may cause
peopie to have differing views on implementation.
Instead, a policy should contain specific language pro-
tecting wetlands and riparian areas, as weli as infor-
mation or maps about where critical areas are io-
cated. It should be noted that many Montana coun-
ties do not have growih policy plans, and of the coun-
icies, many are inadeguate or ouidated,

e
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ln v (o proiect d'm::
naily, locai elected ":EI
plans in their land use

Montana Case Histories:
1. Madison County
One of the goals in the
898 Madison County
Comprenensive Plan is
to “protect our river
corridors” by keeping
“development out of the floodplain and riparian
areas.” The origins of this language date back ic a
1983 study done for the county, which delineated the
Madison River Corridor and proposed several
voluntary river management measures, in response
10 concern thai “development along the Madison
River will adversely aifect the important economic
and recreational opporiunities that so many people
depend on...” By setting the stage for protection of
riparian areas through specific ianguage in its
comprehensive plan, Madison County was in a
position to implement this goal, in part, by county
subdivision regulations that establish construction
seibacks from water bodies (see Madison County
3-710). The Comprehensive Plan encourages
voluntary land conservation measures targeted at
“watershed protection inciuding river corridors and
riparian areas.” The Plan alse recommends the
formation of citizen taszk forces to work closely with
riverfront landowners to consider river corridoy zoning
as a tool for managing development impacis. Two
task forces {Big Hele and Ruby} are currently

Purpose:

To promote the public health, safety, and valuesina
comnmunity by designating zones where ceriain types
of developments can occur, and setting requirements
that new development must meet.

Who Enacts This Tool:

City or town councils initiate and enforce municipal
zoning within city limits, Additionally, municipalities
are authorzed 1o extend city Toning ouiside munici-
pal boundaries. County commissioners adopt and en-

L

County or Municipal Zoning

oring a vapety of river cornidor protection
micaswres, For more information, contact Maﬁjao;ﬁ
Coum« Plamner, P.G. Box 278, Virginia City, M
S5755; (4061 843-3250; e-mail planner®3 J;‘i\'ei’};.nﬁtg
website: htip:/fmadison.mt.gov/departments/plan/

planming.asp.

2, Meagher County E\ Lo
Development Policies oo 7
in the 2000 Overall \L

Economic Deveiop-

ment Plan and Growih N

Poiicy adopted by Meagher County include:

¢ “Wells and septic tanks must be set back at least
1006 feet from streams, lakes and identifisd 100-
vear floodways, and 300 feet from identitied ri-
parian areas.”

s “Fornew developments, including subdivisions
approved under Meagher County Subdivision
Regulaiions: a} all non-agriculural straciures
must be set back 200 horizontal feet from the
high water marks of streams; and b) non-agri-
cultural structures must be set back 300 feet from
delineated niparian areas and wetland areas.”

These statements in the growth policy plan have al-
lowed Meagher County io protect riparian and wet-
land areas through setbacks for wells, septic tanks,
and non-agricuifural structures in their subdivision
regulations. For more Biformation, contact Meagher
County Planning office, Box 309, White Sulphur
Springs, MT 596435; General Phone Nuinber: none,

force zoning regulations outside of manicipalities.

Auntherity for Tool:

Cities and towns adopt zoning regulations vnder me
Municipal Zoning Act (Title 76, Chapter 2, Pant
MCA). Counties may adopt zoning through county-
1‘mnat:wd regulations under the County Zoning Act { T1 tie
76, Chapter 2, Part 2, MCA). Additionall
may also adopt zoning
landowner petition ¢
tricis, page 3-6}.

s}
]



How it Works:

dictions. With co
policy plan must be adopted for the entire jurisdiction

zoning regulations may be created, Like-
wise, adopted zoning regulations must comply witl
the growth policy plan. In municipalities, a zoning
commission initiates drafting of a city or town zoning
ordinances. ln counties, the county planning board
initiates county zoning., The zoning COMIMISSIonN or
county planning board recommends proposed zoning
regulations to the elected governing body. Afier pub-
lic hearings, the county commission or city council
may adopt, modify, or reject the recommended regu-
fations,

hefore

County or municipal zoning can protect wetlands and
riparian areas through zoning by prohibiting develop-
ment in identified areas; allowing only low-impact
uses in identified areas; esiablishing setbacks for de-
velopment adjacens: t these areas: reguiring that any
development in or ncar one of these areas be de-
signed to prevent or minimize impacts; and/or re-
quiring that impacts to these areas be mitigated.

Strengths:

Because adopting zoning regulations require exten-
sive public hearings, this 100l can foster public edn-
cation opportunities and citizen suppoit for protect-
ing wetlands and riparian areas. A commaunity can
clearly buttress the values and poals contained in their
plan through zoning regulations. In this way, a growth
policy plan that specifically emphasizes protection of
oper: space, wetlands, streams, or rivers, paves the
way for zoning regulavions thai will support these
comrmnsty values.

Weaknesses:
Zoning is not commonly used in Montana outside of
incorporated arcas. Where it is used, zoning rarely

J

hias been used to specifically protect wetlands or ri-
pasian sreas. Additionally, if zoning regulations are
r effective-

poarly written or weakly enforced, the
ness can be u

effective zot

eas, is a political reality that may preveni local offi-

from adopting effective roning regulations,

1A%

Montana Case History:
1. City of Missouia.

In 1993,
adopted

tions th
ecologicaily-based 1i-
parian resource protec-
tior: standards. These standards apply 1o streams,
lakes, wetiands, woody draws, and other bodies of
water and include “an adjacent buffer area.” Buffer
size is determined on a case-by-case basis, and is
decided based on criteriz on the impacts to wildlife
habitat, water quality or guaniity, fish, or other aguatic
resources. Triggered by any activity that requires a
building permit, the regulations prohibis buildings from
being built that “impact areas of riparian resources.”
Road construction is also restricted. Proposad baild-
ing sites that contain an area of riparian resource
must develop a Riparian Management Plan detailing
how the resource will be protecied; the jocal gov-
erning body must approve this plan. Each manage-
ment plan must describe how the landowner will pro-
tect the wildlife, vegetation, and other aspects of the
riparian area. The goals of these reguiations are to
ensure that the riparian resource remains available
to support riparian systems and habitals; protect
water quality; act as a sediment filter; protect the
hanks of streams and lakes; preserve iarge, woody
debris that can provide stream habitat and shade o
regulate stream temperature; promote {loodpiain sta-
bility; protect ground water: and mainiain the integ-
rity of the area, The regulations identify key planis
associated with local riparian resources. These stan-
dards were designed so that an individual with some
skills, armed with a plant 1dentification book, can usu-
aily perform the ripartan boundary identification.
Planning stafi is alsc available 1o assist landowners
with boundary determinations on a case-by-case ha-
sis. A procedure for variances is speiled out in detail.
For more information, contact Office of Planning

fATIES
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2. Lake County,
Depsity standards
that help proiect
streams, rivers, and
wetlands  were
adopted in zoning
regulations in Octo-

A

ber 2005, The county has adopied 40-acre minimurm
fot sizes for one-haif mile on either side of the Flat-

head and Jocko Rivers, and one-guarter mile on ei-
ther side of Mission and Crow Creeks. The pothole
area surrounding Ninepipe National Wildlife Refuge
is also zoned in 40-acre minimum 1ot sizes. Although
density standards do not specifically protect wetlands
and riparian areas, protection occurs as a byproduct
because of the Jot size for new building—which pre-
vents houses from hning rivers, streams, and/for wet-
lands. Lake County also has community zoning dis-
tricts arour:d 50% of Flathead Lake that have been
in place for over 10 years; these regulations require
a 50-foot setback from the “highwater elevation.”
Lake County is the first county to use density stan-
dards 1o protect both wetlands and siveams. For more
information, contact the Lake County Planning De-
partment, Lake County Courthouse, 106 4th Ave East
Polsen, MT 59860, 406-883-7235, email:
planning @lakemt.gov; website: http:/f
vww, Jakecounty-mt.org/planning/index himt.

3. Big Hole River.
The Big Hole River
it more than 130
miles long and trav-
els through 4 coun-
ties: Beaverhead, o
Deer Lodge, Madi- —

son, and Siiver Bow. As partof 2 4 {+} year land use
prodect developed by two watershed groups (see Wa-
tershed Groups, Big Hole River below), jocal gov-
ermmenis were asked to adopt setback regulations
for ail new structures {“structure” is defined as a
building with a roof}, A sethack of 150-feet mini-
mum from the Big Hole River is generally required.
The setback standard is applied on 2 site-specific
basis, taking into account the resulis of a basin-wide
mapping project that ideniified the corridor needed
for natural channel migration and the approximaie

LA

1600-vear fioodnlain, Setbacks can be increased or
decrzased based on local circumstances such as
floodplain and floodway functions, water guality, and
natural sieambank stabil: _
by an inier-county review board. In the spring of
2003, ali 4 counties adopied the stream setback regu-
lations: Drear Lodge and Silver Bow Counties adopied
the regulations as part of zoning, and Beaverhead
and Madison Counties adopted the setbacks as Con-
servation Development Standards through 2 buiid-
ing permit system. These 4 counties are the first
local governments in Montana to cooperate through
development regulations to protect ariver. For more
information, contact the Beaverhead County Land
Use and Planning Department, Beaverhead County
Courthouse, 2 South Pacific Street CL #7, Dillon,
MT 59725, (406) 683-3765; website: httpi#/
beaverheadcounty.org/htmi/
land use and planning departme. htm]

4. City of Bozeman.
A. Setbacks for
MNew Buildings.
Regulations in
Bozeman specily that
any residential or com-
mercial structures, additions to an existng structure,
fences, decks, parking lots or other impervious suz-
faces. or similar improvements be set back & mini-
mum of 100 feet from the Easi Gallatin Eiver; 75
feet from Sourdough and Bozeman Creeks; and 30
feet from all other watercourses. The setbacks must
be expanded to the edge of any delineated 100-year
floodplains and mast include any adjacent wetlands.
A defined channel, bed and bank are reguired of
streams covered under this regulation. In addition,
hie corridor must contain native vegetation or be
planted using an approved setback vegetation plan.
The current Bozeman setback reguiations took ef-
feot o July 10, 2002: they include 2 smaller setback
and additional flexibility for areas approved for de-
velopment or subdivided prior to the effective date
of the regulations.

=t

BE. Protecting Isclated Wetlands

i 2001, the U5, Supreme Court ruled that certain
isolated weilands mav not be protected under the
z



i E

e

4 GI2001hH (‘\“W’“‘J”CU. Sincet
cigion, soime siates and . gm rnsients have de-
ve‘iopeé their own regulations as & means of ©

the gap” to protect jsolated weilands impacied b
this def‘is:uz In M\,s;ianae the city of Bozeman iz
only focal government that has developed a progy
o spectfically protect isolated wetlands. Bozeman’s
wetland regulations ave part of their zoning and wh—
division regulations contained in their Unified Devel-
oprient Ordinance. They apply o isclated wetlands
more than 400 square feet in size {20 feet X 20 feet ),
stmaller wetlends that provide habitat for rare plants
or animals may also receive protection, For projects
that may impact these isclated wetlands, a funciional
assessment of the wetland must be completed. A

Purpose:

To create a planning and zoning district within a por
tion of 2 county through a landowner-initiated peti-
tion. This type of zoning can accomplish the same
purposes as County or Municipal Zoning: to pro-
mate the public health. safety, and values in a com-
miunity by designating zones where certain types of
developiments can cccur and seiting requirements
that new development must meet

Who Enacts This Tool:

Property owners may petition the county comimis-
sioners to formt a planning and zoning districs. § -p
receiving the petition and bholding a public hear

the county commissioners have discretion to create
a district and adopt land use reguiations for that &
trict.

UQ

Authorisy for Tool:
Counties may adopt zoning based on a landowner

petition under the County Planning and Zoning Com-
mission Act (Title 76, Chapter 2, Part 1, MCA L

How it Works:
Resident iandowners initiate
type of planaing and zo

petition to create this
district. D“eae d SIICTE

i

musi be ar least 4‘3* acres in size and must be in areas

outside of an incorporated area. At leasi 60%

Planning and Zoning Districts

wds Heview Board (WRB) composed d of focal
v sthen, onac e-m—-"asc basis, 15 d:Q'ECiﬁCz
to recomniend site-specit
25, The WRE does not

T
W

that can be reguiated in-
p

inthe N*:i"ia (1
ering the water level

For more information, contact Department of Plan-
ning and Community Development, City of Bozeman,
240 Easn O' ve Street, POL Box 1235, Bozeman, MT

597711220, (406; 3822260, both of these reguls-
tions Ei}bﬁ appear on their website: ‘“tp {1
www.bozeman.net/planning/planning.aspx.

landowners in t ected area must sign the peti-
ifon to form a district zmﬁ adopt land use regulations
r that district, Unlike county-initiated and ci Ww;de

zoning {(see County ov Municipal Zoning, page
3. landowner petition planning and zoning districis
can be created in the absence of a growth pelicy
plan. If encugh signatures are collected through a
fandowner petition, the county commissioners are
sponsible for helding a public hearing to scide
whether {0 create a planning and zoning district. A
planning and zoning commission 15 appointed fo pre-
pare z development plan for the district. The county
commission has discretion to adopt, modity, orreject
the recommended regulations.

Planning and zoning districts can protect wetlands
and riparian areas by prohibiting development in iden-

tified areas; allowing only low-impact uses in identi-
fied arees; establishing setbacks for development ad-
jacent to these areas; requiring that any dsve}opmem
in or near che of these areas be designed to prevent
or Tinimize impagcts; and/or requiring that impacts io
these areas be mitigated. Additionally. if no specific
prcte::ﬂ on appears inthe regu%at.ou, streains and wel-

1 511 receive som ei of protection when

its resirict new houses to larger parcels,

ew houses ror ngrivers and sireams
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Strengths:
Because of the petition process. landown
nent {o planning and zoning districs is usually very
high because the people most affecied—the area
sidents—are the ones who typically craft the plans
id regulations. Also, small area or district plans and
regulations are often easier o adopt than countywide
regulations because the regulations usually are cus-
tomized to fit the needs and desires of the local resi-
dents. Many times, it is easier to identify the land use
issnes when dealing with a smaller geographical area
and people more familiar with the area. Landowners
with an interest in protecting wetlands and riparian
areas cain work 1o inciude srrong protection language
in adopted zoning regulations.

er commit-

Weaknesses:

Problems can arise because of the smalier scope 0
planning and zoning districts and the fact that distriet
regulations are drafied in isolation from the rest of
the county. Some aspects of public planning that are
interconnectzd with other parts of the county can be
deait with more efficiently on a larger scale. To date,
wetland and riparian protection in these zoning dis-
tricts has been a byproduct of density standards,
rather than a result of specific regulations adopted
within the districts,

s
L

Montana Case History:
1. Jefferson County.

The Mitligan Canyon/ |
Roulder Valley Agricul-
tural Zoning District
covers more than
91,000 acres. The pur-
pose of the districtis to
preserve the local area’s raral lifestyle and the pri-
matily agriculfural jand base. In order fo restrict new
development, the district only allows one non-farmy/
ranch dwelling per 640 acres. Although wetlands and
riparian areas are not specifically protected in this
district, protection cocurs a5 a byproduct because of
the lot size for new non-farmyranck: dweliings—which
prevents houses from lning rivers and streams. The
district was established i1 1992 as a terporary emer-
gency zoaing district, and became permanent tn 1955,
For more information, coriact Jefferson Cournty

-
Ey
ot

Planzing Depariment. PO, Box H, Bonider, MT

tpi/feffoo.mt.gov/

county/planming bl

2. Gallatin County,
The Bridger Canvon

Zoming District is the

ing district in Mon-
tana. Established in
1, the district cov-

ers 51,440 acres. The purpose of the district is 1o
promote bealth, safety, and genesal welfare, which
specifically includes preventing overcrowding, pre-
serving fish and wildlife habitat, preserving scenic
resources, ensuring high guality water quality stan-
dards, protecting agricultural land uses, and more.
The mzjority of land in the district is divided into two
categories: recreational business, and recreation and
forestiy. For the recreational business portion of the
district, parcel sizes may not be less than 13 acres in
size. a minimum of a 30-foot setback from sireams
is required of all facilities, and no residential devel-
opment is allowed. In the recreation and foresiry
portion of the district, the minimum parcel size is 40
acres and the seiback for facilities is 50 feet from
any stream. The setbacks and acreage restrictions
on ot size help protect the riparian areas along
streams. 1kis Zoning Pistrict also has a Planned Unit
Bevelopment provision that uses Transfer of Devel-
opment Rights (see Transfer of Development
Rights, page 5-9). For more information, contact
Gallatin County Planning Office, 311 West Main
Streetl, Bozeman, MT 56713, (406) 582-3130; web-
site: htrpiffwww.gallatin.mt. gov/Pablic_Documents/
gallatincom!_plandept/planning.

=

3, Park County.

The East Yellowstone W
Zoning District covers % .27 e
approximately 2,000 1‘? T
cres along almost 12 A7
mites of the Yellowstone
River. The purpose of

the district is to maintain the open and tural residen-
tial charpcter of the area; allow development that is
compatibic with existing growth patierns; protect and

~}



enhance 'Jiop““"}f values; and protect the natural en-
r quality, and wildiife, Ti.e districi
ie famity dwelling per 30 acres;
5t be set back a minimum 2 f HEN

river. The sethacks and acreage re-

Purpose:

To maintain a certain character or quality of devel-
opment in an arca for safe and compatibie iand uses.
Development permit regulations can be used 1o regu-

Tate unsuitable areas for building.

Who Enacts This Tool:

Local governmenis are authorized to adopt develop-
mert permit regulations: ¢ity or town councils within
incorporated areas, county commissions outside of
municipalities. Additionaily, these regulations can be
enacted in landowner-initiated petitioned planning and
zoning districts,

Authority for Tool:

Cities and towns are authorized to adopt develop-
ment permit regulations under the Municipal Zoning
Act (Title 76, Chapter 2. Part 3, MCA). Counties
are authorized to adopt development permit regula-
tions through both a county-initiated process and a
landowner-iniiiated petition process in the County
Pianning and Zoning Commission Act {Title 76, Chap-
ter 2, Parts 1, MCA).

How it Works:
Also called performance standards, development
standards, or permit systems, aevelopment permit
gulations are 1and use regulations adopied as an
a}'zﬁr‘r;.am’e to traditional zoning. As with traditional
zoming, these reguiations must be drafted in accor-
dance with an adopted growth policy plan. Instead
of focusing on where certain types of f‘weio;,n e
can occurn, development permit reguiations empha-
size the characier or guality of development. Espe-
cialiv welf siiied for rural and unincorporated areas,
under these regulations, different reguiremenis can
be estabiished for separate areas of a county. For
exampie, arapidiv g

growing section of the county may

Lhn

Development Permit Regulations

have mere siric ieﬁi_!au(}ﬁ'-i than oiner more rurad

areas in the same COogty.

Development permit regulations can be used o pro-
tect wetland and rimarian resources by prohibiting
development in identified areas; a ]lowmg only
low-imipact uses in identified areas; establishing ser-
backs for development adjacent to these areas; re-
uiring that any development in or near one of these
areas be designed o prevent or mintmize 1mpacts;
and/or requiring that impacts i *l‘eoe areas be miti-
gated. Several Montana communities have used de-
velopment permiis regulations to protect river corri-

1OTS.

Strengths:
Because development permit regulations can apply
to new development for an entire jurisdiction and ern-
body the desires of the community, these regulations
require updating jess often than traditionzl zonmg dis-
tricts. Because of their flexibility in locating different
uses, these reguiations seem less resirictive—and
thus less threatening-—to some communities than wa-
ditional zoning. Even though development permit regu-
lations usually focus on the quality of a new deveijop-
ment and not its location, prohibiting development
through thoughtfui development standards can pro-
tect ceriain sensitive areas. Because these reguia-
Hons appiy to each new building, existing lots and
tracts it an approved subdivision that do not have a
building are reviewed urder these regulations and
subject to any setback requirernents. Finally, the pub-
ic hearing process used io develop these regulations
is an excellent Cpp@“tdrr" to educate citizens and
decision-makers about the importance of protection
programs,




Drafuing policies and effecti ag

requires an extremely well written and clear devel-

Opmcnt permit system, Also, as with any regulaiory
tool, without d,mzen: enforcement, develo THENE Per-
mif reguiations can be rendered ineffective.

Montana Case His- [\%—— e

tories: 1N

1. Chouteau County. \”}‘ L
One of Montana's first ~ ~
countywide develop- h
ment permit regulations was adopted by Choteau
County in 1985. The regulations protect the rural and
agricultural character of the county by encouraging
residential and commercial development in or adja-
cent to existing communities, limiting non-agriculiural
density, and protecting the Missouri Hiver corridor,
Other streams and rivers within the county do not
receive protection frons these regulations. The regu-
lations:
»  Encourage only 2 nonagricultural residential
dweliings within any 40 acres in rural areas.
¢ (O the Massouri River, from Coal Banks Land-
ing to the eastern Choutean County line, new
residential development must be 3 horizonzal miles
from the river when the development “would be
visibie along a line of sight from any point be-
tween the high water marks.”
= Onthe Missouri River, from the Fort Benton City
Planning Board iarisdiction boundary ¢ Coal
Banks Landing, new residential development
must be set back 400 horizonial feet from the

Weaknesses:
regulatory langusge
e

Purpose:

To direct new growth toward desirable and suitable
tocations by establishing a market-based system to
allow compensauon for landowners who do noi. or
ars not ailowed to, develop their property.

Who enacis ii'

Counties, muncipaiities, and coumty planning and zon-

EL'ED districts.

Lo

Tramsfer of Development Righis (TDR)

high water marks. and residential devel G;Jmeni
must not excesd t dwelling unitper 8 a
For move information, contact Chouteaun C ‘al’!t}j
Planner, 1308 Franklin Street, Fort Benton, M T 59442
General Phone Number: (406) 622-34831.

2. Powell County.
Bevelopment permit
regutations with setbacks
to protect niparian areas
and their associated wet-
fands have been adopted
in Powell County. The
profective bufiers reguire a sethback from the
Blackfoot River, including the North Fork of the
Blackfoot River. These setbacks specifically prohibit
new residential, commercial, or industrial structures
within 25 yards (75 feet) of the “river’sedge orriver’s
floodplain.” In order to resirict new development i
the northern 2/3 of the county where the Blackfoot
Riveris located, only one non-farm/ranch dweiling is
allowed per 160 acres. Although wetiands and ripar-
ian areas are not specifically protected through the
16G-acre density standard, protection is a byproduet
because of the tot size for new non-farm/ranch dwell-
ings—which prevents houses from lining rivers and
streams. In addition to setbacks and density stan-
dards, buffer stnps of vegetation may be required.
Landowners in the area injtisted these regulations.
For more information, contact Powell County Plan-
ning Department, 409 Missouri, Deer Lodge, MT
56722; General Number: (406) 846-3680.

Eegal Authority:

Transfer of development rights may be enacted as
part of zoning or development regulations under the
County Zoning Act (76, Chapter 2, Pat 2, MCA},
the County Planning and Zoning Commission Act
{Title 76, Chapter 2, Part I, MCA}; and the Mumici-
pal Zoning Act {Titie 76, Chapier 2, Part 3, MCA.

How it Works:

Traditional land use contrels desiznate
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{or residential, commercial and indus
other iands. such as agric sﬁ.ln-rai tand or ope .
are siated for rural, or m..-eevc.{}pmmt use. Lﬁ‘id-
owners in areas planned Tor development reap the
economic benefit of development, while landowners
1 argas planned and designated for non-development
do not. Thus, in ar economic sense, there are “win-
ners” and “losers.” TDRs overcome, or at least re-
duce, this dispariiy by allowing landowners to be com-
pensated even though their property remains unde-
veloped. Inadopting TDRs, a local government cre-
ates and assigns a “right” to buiid on propeﬂ%e< lo-
cated in areas designated as growth districts. Typi-
cally, ong “development right” is allecated to each
property in these growth areas, atiowing landowners
the right to build one residence on their property. if
iandowners want to construct more housing units, or
underiake a development project, they must acguire
additional “development rights” by purchasing those
rights from owners of other properties, most kkely
properties i areas designated for non-development.
Uncee the deveiopment rights on & property are soid,
a deed restriction prohibiting future development is
recorded with the County Clerk and Recorder. Three
enfities benefit from a TDR systemn: the daveloper
obtains authority to proceed with development
projecis; landowners in “non-development” areas re-
ceive compensation without developing their proper-
iies; and the public benefils because community ob-
jectives and values are protected

A TDR system can benefit the preservation of wet-
lands and riparian areas when those areas are iden-

Subdivision

Purpose:

To regulate the subdivision of land into building lois
and to ensure proper provisions are made for raads,
water, sewer, and other public facilities.

Whe Enacts This Tool:

All cities, towns, and counties are required by stat
law to adopt and enforce ’oca? s sbGl‘hS ion feguia—
ﬁ:‘«“chvpicai?v 3 ;
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recommenganons |

Regulations

tified as community assets and inciuded in non-de-
eloped Or open space areas.

Strengths:

TDFEs help make land use regulations more accept-
able among citizens because landowners with prop-
erry located i areas with development restnictions
can still be compensated even though their proper-
ties are not developed. ATIR coupled io more con-
ventior:al zoning or development regulations, helps
reduce the controversy usually gernerated by propos-
als for traditional land use controls, Bevelopers ben-
efit because they can assemble the rights to procesd
with development projects, The public also benefit
because TDRs help achieve community objeciives,
such as wetland and riparian protection.

Weaknesses:

Developing 2 TDR systemn can be complex. Tomake
a TDR program viable, it must be designed with a
ratio between developiment areas and non—dewiop--
ment areas that ensures a market exists for buying
and selling development rights. Also, dm—e;opme.h-
and non-development areas must be well planned
and defined fo ensure that community ang use ob-
jectives are met.

Montana Case Study:

Several planning and zoning districts in Gallatin
County have adopted variations of TDRs. However,
to date, none of their 3 districts have used thisicol to
protect wetlands and riparian areas.

Aathority for Tool:

The Montana Subdivision and Platting Act {Title 76,
Chapter 3. MCA ) provides the authority and the man
date that all local governmenis adopt and enforce
subdivision reguiations.

Heow it Works:

Montana law reguires local sovernments to adopt
and enforce regulations 1o regulate the process of
sub ndn £ orplating land into lots less than 150 acres

ie law alzo reguives that subdivision regu-




iations conform 1o local
Growsh Policy Pian, page i
jations must take into yOElSl‘.i@rdt.—-\.—i the

the proposed development on the naturat environ-
ment, wildiife and wildlife habitat, agricultire ﬂé ag-

ricultural water user facilines, public health and safety,
and local services. Additionally, in order i© be ap-
proved, a subdivision must meet the design standards
set by loca? regulations, and conform to other criteria
specified in local subdivision regulations. Local gov-
ernments then review each proposed subdivision to
approve, approve with conditions, or disapprove the
orciect. For major subdivisions (those containing six
of more 1018);

s Developers are required to prepare environ-
mertal assessments on the impact of proposed
subdivisions.

= Developers must provide land or cash for parks
{see Parkland Dedicarion, page 3-16).

¢ Local governments must hold public heanngs
and must make a written finding of facts as
part of their approval or disapproval of each
proposed subdivision,

For mostminor subdivisions (five or fewer lois), the
above three reguirements do not apply.

Locel governments can protect wetlands and ripar-
ian areas through subdivision regulations by requir-
ing that developers: setback all buildings, structures,
and septic systems from delineated areas; designate
no-build zones or no improvement zones that protect
identified areas; desigrate “huilding envelopes”
where structures are allowed to be built; and/or de-
sign parks, required for major subdivisions, to pro-
tect wetlands or streams. Before local subdivision
regulations can offer these protections, however, lo-
cal governments should specify protection of these
greas in thelr growth pelicy plans.

Strengths:
Recause all local governments are req"ir@d *'0 adopt
and enforce subdivision regularions, protecting river

(,uTldO"S and wetland and riparian areas is
aily acceptable through subdivi
in through other types of regulations. Also, subdi-
ing land is the brst step In the process of land

deveiopment, and D‘;f}[ﬁ"?‘ ng wetland and riparian ar-
eas at th ;s n,:aa% siep is advaniageous. Lands dedi-
cared for parks in subdivisions can also be set aside
10 protect natural Teatures such as siream cormidors
or wetlands {see Parkiand Dedicarion, page 5-

16}

Weaknesses:

The primary purpose of subdivision regulations is to
manage developmen, 1ot to protect wetlands and
riparian areas. Consequently, reliance on sabéwmb
regulations for protection of these sensitive areas is
often inadeguate. Another prob?e-“'i arises because
subdivision regiilations only apply to land being newly
subdivided. Therefore, existing lots and iracts are
not reviewed under subdivision regulaticns and con-
seqnently are not subject to any subdivision setback

requirements. This inconsistency can create prob-
iems for Eonai governments: it is difficult to tell one
landowner that they have to build 300 feet from a
river, when a neighbor, because of when their prop-
erty was subdivided, is allowed to build 20 feet from
the riverbank. Additonally, local poverning bodies can
grant variances {exceptions) to the reguirements in
subdivision regulations, such as allowing developmerni
to geeur closer to a river than setbacks specify. Vari-
ances are granted more often when older subdivi-
sions are located near the areaz that will be newly
subdivided, Finally, Montana communities have been
more successul with setbacks for riparian areas along
major rivers, thar for protection of wetlands or ri-
parian areas along smaljer sireams.

Montana Case Histories:

1. Madison County.
Subdivision reguiations
in Madison County
contain the following
construction setbacks
from water bodies: 1}
on the Madison River, the minimum setback is 360
feet from the ordinary high water mark; 2} on the
Biz Hole, Jefferson, Ruby, Beaverhead, and South
Boulder Rivers, the minimum sethack is 150 feet;
and 3} on other walerways in the county, the mini-

catiyamle ip Fiyane o LA
n setback is 190 feet. Under certain circum-




r River sethack may be reduced,
ack may be increased. This set-

uthorized in the county’s com-
pre‘ieﬂ 2 { see Madison County, page 5-3).
Ew is based on a 1943 study done for the county that
 development along the Madison River

Flect the imporiant economic and rec-

regtional opportunities that so many peopie depend
on...” and that proposed several voluntary river marn-
agement measures o alleviate this concern. In 1993,
concieding that voluntary actions alone were not ad-
equaiely protecting the resources of the Madison River
Corridor, the Madison Couniy Planning Board rec-
ommendad that river consiruction setbacks be in-
cluded in the county subdivision regulations. For in-
Sormation, contact Madison County Planning Gf-
fice, P.O. Box 278, Virginia City, MT 59755 {406}
B43-5250x email address is: planner@3rivers.net
website: http://madison.mt.gov/departments/plan/
planning.asp.

2. City of Missoula &
Missoula County.
Both Missoula and
Missouls County subdi-
regulations,
adopted in 1995, contain
ecologically-based riparian resource proiection stan-
dards. These standards are almost identical to the
zoning regulations adopted by the City of Missoula
described on page 5-4,

vision

3. Gallatin County.
Subdivision regula-
tions were adopted in
March 2065 in
Gallatin County that
contains stream set-
baclks for “any residential or commerci
The sethack is 300-feet on the East Gallatin, West
(railatin, Madison, Jefferson, and Misg{auﬁ Rivers;
and 150-feet on “ali other watercourses.” The defi-
nition of “watercourse” includes all strearms, drain-
ages, waterways, gullies, ravines, or washes where
*water flows either continuoutsly or intermittentdy and
has z definite channel, bed and bank.” Gallaiin

County’s proection of ail perennial, intermittent, or

31
it

L

post
jo

ses s unigue in subdivisicn
ive to the setback, subdi-
watercourse mitigation plan.”

AR 1ile AR pasRi,

igate the impacts of the sub-
tercourses. For informa-
ng Depai‘i-m
ner-*, Gallatin Cm ity Courthouse, 311 ‘Ne Ma
Room 208, Bozeman, MT JQF‘J, {4063 5 b{}'
website: http:/fwww. galiatin.mt.gov/
?ubiic_Documema/gaual.znconls,,,p‘andept/p]&qmng

5, Lewis & Clark
County. Setbacks
for streams, rivers,
and wetlands were
adoptad in subdivi-
sion regulations in
January 2005. The sethacks classify water
courses into four categories, with different set-
backs and buffer areas for each water course
type. Setbacks regulate the minimam distance that
structures must be from the water course. In
addition 1o commercial, residential, and industrial
buildings, setbacks aiso apply to barns, feed ots,
corrals, and communication towers. Buffers
describe a portion of the setback that is supposed
1o be undisturbed {“huffers are areas where all
natural vegetation, rocks, soil, and topography shall
be maintained in their original state, or enhanced
by the additional planﬁm of native plants™). The
setbacks and buffer for each water course
category appears in Box X (see poge 5-73).

A1l seibacks must extend 1o the edge of adjacent
wetlands and the 100-year flocdplain, if designated.
Lewis and Ciark County’s subdivision regulations are
the most comprehensive in the state, protecting wet-
iands and all watercourses {inciuding irrigation
ditches), with both a setback and a vegetative buffer.
For information, contact the Lewis and Clark
County Community Development ana Planning De-
partment, City County Building, 316 North Park,
Helena, MT 39623, {406) 447-8374; website: hap/
www.codewis-clark.mi os/departments/community
development-planning htiml.

e R R e ik A A A MDD AAAAdddaaoaadddddddedliadacaeieddeda



FPublic Interest Covenants

There are two types of covenants. Public interest covenants, described in this section, are required by,
held, and/or enforced by local governments. Those held and enforeed by landowners are called private

covenanis isee Private Covenants, page 5-1).

Purpose:

To impose conditions, restrictions, or mandated ac-
tions on property owners as a result of the subdivi-
sion approval process. A governing body fs a party to
public inierest covenants. and the ocal governiment
must typically approve changes to the covenants,

Who Enacts This Tool:

Public interest covenants are imposed on land by gov-
erning bodies as a condition of subdivision or permit-
ting approval. Depending on how these covenants
are writien, they may either be enforced by Jand-
owners, developers, or by the government agency
that imposed the covenanis.

Amtherity for Tool:

Covenants are authorized under Servitudes, Ease-
ments and Covenants Running With the Land {Title
70, Chapier 17, MCA}. Public imeresi covenants
are also authorized in two statures: !} in the Mon-
tana Subdivision and Platting Act (Title 76, Chapter
3, Part 2, MICAY, and 2Yin the Sanitation in Subdivi-
sions statuies {Title 76, Chapter 4, Part 1, MCAL
The Sanitation in Sabdivisions statute specifically au-

LA

thorizes local povernments 1o use restiictive covenants
tc “protect staie waters.”

How it Works:
Covenants are condifions, resirictions or mandated
actions that are imposed by a local government on
property owners to protect public health and safety.
When local governmenis impose conditions on a sub-
division, they may inciude the governing body as a
party to the covenanis, and government approval be-
fore the covenants can be changed. Additionaliy, these
covenants must run with the land, meaning they ap-
ply to ali present and subseguent property ocwners
upless the local government agrees 1o terminate
them. In addition to individual lot owners and prop-
erty owner associations, 1f specified, the local gov-
ernment also enforces these covenants. Local gov-
ernments are usually a party to covenants only when
there is a substantial public interest in retaining cov-
enants, Exampies of public interest covenants inciude
maintaining perimeter fences; controlling weeds;
maintaining roads or culverts; managing clear areas
1o reduce fire risk: and maintaining waier suppiies,

3.

siom water drainages, and sewage disposal systems,

L4



lic interest covenants can protect wetlands and
ior in, or dis-

1

1 chemicals from enter-

ihit hazardous mater
other poliutants from entering water bodies;

e Buildings — to protect against flood hazards; ar

«  Storm water management facilities ~ to prevent
various poltutants from entertng water bodies,

Strengths:

Public interest covenants can provide long-term pro-
tection of wetlands and riparian areas by placing re-
strictions preventing construction, filling, development,
or other adverse activities within these areas. Public
interest covenarits that can be enforced by local gov-
erninems have fewer of the enforcement problems
outlired under the private covenant weaknesses sec-
tion on page 6-2.

Weaknesses:

Local governmenis can have limited resources to en-
force these covenants. Enforcement of covenants
to protect 2 specific wetland or riparian area may or
may not be possible because of limited resources by
the city or county attorney. Additionally, enforcement
of covenants only occurs if there is a known viola-
tion. Unless reported, it is difficult for local govern-
ments to track viclations in individual subdivisions. If
erforcement actions are taken, resioration of the wet-
land or riparian area will not necessarily be required.
Historically, the law favored payment of damages
for violation of covenants, not land restoration. Al-
though covenant faw has evolved to permit injunc-
tive relief as well as damages for covenant viola-
tions, a bias in favor of monetary relief siill exists in
the couris and case law.

Montana Case Historles:
Missoula County.
Approved in 2001, Old
Water W Tbee Esiates is
a minor 4-1ot subdivi- C .
sion on © 3 acres lo- KM_____M_,M—M
cated at the junction of
the Bizerroot River and &' Brien Creek, Based on
subdivision regulations, conditions were imposed that
regiired the final plat, covenanis, and Riparian Re-
source Management Plan to indicate a 25-foot buffer
zone from the two watercourses. The covenants and
Riparizn Plan state that the foliowing activities are
prohibited in the Riparian Buffer zone: all structares,
vehicle access, roads or driveways, fencing, grazing,
stream bank alterations, disturbance of naiive plants,
landscaping, lawns, tilling, mowing, fertilizing, filling
or dumping, and power eguipment {unfess part of an
approved weed control program}. In addition to the
buffer zone, conditions also reguire the final plat to
designate a “"no-build” zone, which prohibiis placing

any buildings within 50 feet of the high water mark of

the stream or river. The Riparian Plan and covenants
also prohibit placing fishponds within 50 feet of the
river, and include specifications for plantimg native ri-
parian vegetation. The County can enforce the provi-
sions related to protection of the riparian area; it must
alsc approve any cbanges to the covenants. An en-
forcement action cecurred when one lot owner burned
a section of the riparian buffer area.

Missoula County has used public interest covenants
in several subdivisions to protect both wetiands and
riparian areas. Building envelopes, no-buitd zones, and
1o improvement zones have all been used (see Zones
of Non-development, page 4-5). For mere infor-
mafion, contact Gffice of Planning and Grants, 435
Rvman, Missouia, MT 39802-4267; (4063 238-4657;
wehsizethitp/fwww.co.missoula mrus/opgweb/.

e Park Dedication Through General Local Government Authorities ——

Purpose:
To meet the community’s nesd for playgrounds, ball
fields, open space, wildlife habitat, and other park
activities.

[

enan

e

Who Enacts This Tool:
Local governments in cooréinaﬁon with the planning
boards, park beards. ¢ 1531




Autherity for Tool:

The general authorizy for establishing parks is found
in Title 7, Chapter 16, MCA: county authority is in
Paris 21 through 24; municipal government authority
iz in Paris 41 and 42, MCAL

How it Works:

Dedicated parkland can be used for a variety of ac-
dvities and purposes. Wetlands are usually unsuii-
abie for development, and seiting these areas aside
in their natural setting can benefit the future resi-
dents of the community, River or stream corridors
are importan{ commanity resources that can be pro-
tected as a perk or open space. The biggest hurdies
to saving wetlands and riparian areas through park
and open space programs 1s limited funding, These
limited dollars musi pay for the acquisition and main-
enance of bail fields, playgrounds, recreation facili-
ties, and open space. However, thoughtful planning
can protect important natural assets and meet other
needs of communities.

Ome of the special considerations reguired when pro-
tecting wetlands and riparian areas is the need o
manage human cse of the area. Increased human
use of an area can impact vegetation. Designing natu-
ral parks to direct human use away from the shore
of a wetland or stream bank is difficuit. At 2 mimi-
mum, these areas need appropriate buffers created
to protect them from recreational use, lawns, and
other activities asseciated with development. One
way to protect riparian areas is to direct recreational
activities to one side of the stream or river, while
discouraging use on the other.

Strengths:

A number of municipalities and cousnties have suc-
cessfully set aside wetlands and ripanan areas as
natural areas or open space.

Weaknesses:

Parks set aside as natural areas or open space must
ke managed 1o ensure that the resource is not dam-
aged. As mentioned above, designing natural parks
to direct human use away fTorm the shore of a wet-
land, lake or stream bank is difficuit. At 2 minimum,
these areas need appropriaie buffer strips creaied o

LA

yamal

protect them from recreational use. lawns., and other

acirviiles.

Montana Case History:
1. City of Billings. [~ 7
In 1994, a Yeliowstonse
Greenway Master Plan
was created for a 16-
mile stretch along the
Yellowstone River
through Billings. The plan was commissioned by a
private nonprofit organization, the Yellowstone River
Parks Association, and adopted by the Oty of Bill-
ings and Yellowsione County. This plan has been the
bluepring for development of 2 greenway system along
the river. Anchored by Riverfront Park {about 430
acres} in the south and Two Moon Park (about 1i5
cres) on the north, the greenway currenily protects
approximately 800 acres within the city and/or county,
including several natural parks. A trail system con-
nects most of the park svsiem, although porticns of
the greenway area are privaiely owned and do not
have trails. For meore information, contact Parks,
Recreation & Public Lands, City of Billings, 390 North
234 Sureer, Billings, MT 59101; (406 657-8373; web-
site: http://www.prpl.info/parks/index html.

2. City of Great Falls,
The River Edge Trail
protects a corridor
along both sides of the
Missoun Hiver. The trail
is more than 8 miles
long on the river’s south side, and 1.7 miles on the
north. Mative riparian vegetation and associated wet-
iands are protected in several segments. For more
information, contact Parks and Recreation, City of
Great Falls, PO. Box 3021, Great Falls, MT 35403,
(4065 771-1265; website: http//www.ci.great-

falls. mius/people_offices/park_rec/index him.

3. City of Missoula,
In 1502 Greenough
Park was donated to
the city as a park “io z

i
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the heated davs of =
sutumn and the balmy days of spning find a comfort-
able, romantic. and poetic reireat” {Deviin, 2002
The park, appioxunaiely 530 acres in size, protects
hoth sides of Ratg‘esnake Creek angd must be “for-
ever maintained in iis 1zamrai state.” The ve etat‘“"

3

getation. ?\on;P than 12{5 ape-

smmer, the beautiful days of

cies of birds have been identified ik the paz'kv Cur-

Frestorafion WOrK 15 underway 10 remove non-
£ and other vegetaticn, restore siream
channe E‘s and plant native vegetation. For mere in-
fomwnm, contact Missoula Parm a;’]d Qecreeaion,

Fwww.cl.missoula, mi. hS’ GTRSTEC >,

Parkland Dedication Through Subdivision Development

Porpose:

To meet the community’s need for playgrounds. bail

fields, open space, wildlife habitat, and other park
activities for expected residents of new subdivisions.

Who Enacts This Tool:
Local governiment in cocrdination with the developer
and the local planning or park board.

Autherity for Teol:

This parkland dedication is associated with subdivi-
sion development: the authority is found in the Sub-
division and Platting Act, specifically Title 76, Chap-
ter 3, Part 6, Section 621, MCA.

How it Works:
All mator subdivisions {defined as six or more lots)
are required to set aside parkiand, an equivaient
amount of cash, or some combination of both, Be-
fore 2 major subdivision is approved, ihe developer
and the local government must agree on the details
of the set aside parkiand: the amount of land, loca-
tion, and use of the park. Dedicated parkiand can be
used ag natural parks and/or developed as ball fields
or playgrounds. Developers sometimes choose fand
to set aside as parkland, such as a wetland, that can-
rotbe fieveio =d for residential or commercial uses.

tthough this strategy may work to Urotect some
areas, communities often have situations where con-
flicts arise for limited parkland for playgrounds, rec-
reation facilities, and open space. When those con-
flicts arise, local officials often try to direct proposed
parkiand 1o arsas that o*fe" the most visible public
beneits. Thoughtful planning can vsually protect

portant patura: assals and Z'V”}"" needed Darn ¥ and

playeround areas. Cash-in-lieu of parks can be used
for the purchase of conservation easements to pro-
tect open space, or buy wetlands or similar areas for
hiking or nature study. Although many developers
and local governmenis choose to use park fees for
maintenance of existing parks, communities may opt
to invest the micney in open space.

Strengths:

Because wetlands and riparian areas can be unsuii-
able for devejopment in the first place, setting them
aside in their natural setting can benefit the future
residents of a subdivision as well as the public in
general. Wi*h thoughtfi:] planning, dedicated parkiand
or cash-in-lieu of land can be used both 1o protect
critical open space and provide needed parks and
playgrounds.

Weaknesses:
Pariland dedication to protect wetlands and riparian
areas only works under specific circumstances. For
example, there have been situations where a devel-
oper wants to dedicate wetlands as their parkiand
requirement, but g subdivision reeds aplayground or
simijar faciiity. The developer is then required to do-
nate the drier parcel of land for the parkland dona-
tion that the local government wants, and the wet-
Tand remains part of the subdivision that may be de-
wiopew—af degraded because of a lack of an ad-
quaie, protecled beffer sirip. Additionatly, setting
asade a wetland or riparian area as parkiand does not
ensure that it will remain protected. When a subdivi-
created, the human use of the area increases.
direct hu

or atream bank is diffi-

esigninig natural parks &
- .

re of g wellang




cuit, At a2 munimuin, these areas need appropriate
buffer s for protection from recreational use,
fawns. and other activities associated with a subdivi-
sion. Because cash-in-iieu of parkland must be cal-

culated on the un-subdivided. unimproved value of

the land, often the amount of cash donated is insuffi-
cient o purchase meaningful parkiand or wetlands.

Montans Case Histories:

1. City of Bozeman, |
The Sundance Springs ;\
Subdivision Planned

Unit Development

(PUD) was con-

structed in  three

vhases, allowing developmeni of 134 lois on approxi-
mately 215 acres. Thirty percent of the subdivision
was veserved as common open space {almost &3
acres), open 1o all residenis and the general public,
but maintained by the subdivision’s homecwners as-
sociation, This common open space includes & 2-
acre pond. As part of the third phase of this develop-
ment, the city negotiated to purchase 2 linear park
along Nash Spring Creek. This park is approximately
10 acres and varies in width from 56 w 100 feet.
The subdivision design provides a minimum of 50
feet of open space, owned and controlied by the
homieowners association, between residential fots and
the dedicated linear park along Nash Spring Creek.
En addition to this 30-foot sethack, 1ot owners have a
20-foot setback for their yard (lawn). A ripatian res-
foration project recreated the meanders in Nash
Spring Creck, and improved fisheries and water quai-
ity protection capacity for the stream. For mere in-

SJormation contact Bezeman Planning and Commu-

Purp@se’

To provide a funding source to purchase or lease
parks. sraﬁa% and recreation areas; and conserve wild-
iife habitat, critical areas, and open space.

Whe Enacts This Tool:
Staies, counties, or municipalizies, upon approval by
ters withiz the jurisdiction.

Open Space Bonds

nity Deveiopment. City of Bozeman,
Bozeman, MT 36771, {4463 582-2260; website: htip:f
MRg.aspE.

fwwwbozernan.net/planning/plan

2, Gallatin County.
Historically, Gallatin
County has required
that creeks and rivers
within a proposed sub-
ivision be incorpe-
rated into open space
areas rather than remain part of lois. The
Meadowbrook Estaies Major Subdivision is a 57-lot
development on approximately 16 acres, three miles
west of Bozeman. It is located within the Bozeman
Area Zoning District. This major subdivision needed
an 1 1% park dedication, which w& fulfilled with the
establishment of “Minder Park™ as 2 dedicated rec-
reational park. Minder Park inciudes part of Minder
Pond, which is a wetland over | acre in size. Aajker
Creek, with its mature cottonwood and willow veg-
etation, runs along the property’s northeastern bor-
der. In addition to the park dedication of Minder Park,
a private covenant was placed on lots 20-23 in the
deveglopment requiring that ¢ minimurm of § feet of
the required 25-foot setback immediately adjacent
to Aajker Creek be left in 1ts “natural vegetative
state.” Most of the 33-foot setback zlong Aajker
Creek is included 1n the park dedication for the sub-
division. For more information, contact Galistin
County Planning Office, 311 West Main Street,
Bozeman, MT 39715, (406) 582-3130; website: hiip:/
/www, galiatin.mt.gov/Fublic_BDocuments/
gallatincony_plandept/planning.

Authority for Thol:

Open space bonds are authorized under the Open-
Space Land and VYoluntary Conservation Easement
Act (Title 76, Chapter 6, Part 1, MOA),

How it Works:
The state, municipalities, and counties may issue lon
term bonds a3 a means of generating funds 1o pu

T
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chase land or acquire
parks and open space. Voters must approve these
bonds at an election. Upon approval, citizens are com-
ted to repaving the bonds, typicaily over a 20-
vear period of iime. In order to guide open space
purchases, the governing entity usually deveiops a
Fian showing the comprehensive need for open space,
parks, and recreation areas. The geverning body typi-
cally appoints a council of citizens 1o overses pro-
posal development, hold public mestings, and make
recommendations to governing officials on what prop-
erties shouid be obtained with open space funds. The
governing body has the vltimate spending authority
for this money. To date, Helena, the city and couniy
of Missoula, and Gailatin County have all used open
space bonds to purchase land or acquire conserva-
tion sasements for parks and cpen space.

Strengths:

Cpen space bonds provide a ready source of funds
to acquire lands for parks, important wildlife habitat,
agricultural iands, vistas, and trails. Because volers
must approve these bonds, there i3 gensral public
support for the land acguisitions. The bond money
can be used to purchase key open space that con-
tains wetlands or riparian areas, which results in pro-
tection from development. All purchases are done
made from a willing selier.

Weaknesses:

Citizens may be reluctant 1 increase their taxes, es-
pecialiy for open space that may not be perceived as
essential to the community. However, with strong,
affirmative public education prograims, open space
bonds can win approval. As with park dedication pro-
grams described above, local officials often put a
higher priority on purchasing fands for recreationa!
trails and bali fields, rather than natural parks. Fi-
nally, although a key open space may be desirable
for purchase. if a property owner is not interested in
selling the property, then the land cannot be acquired.

Meontansa Case History:

1. City of Missoula & Missoula County.

in 1991, the Missoula Ciry Councit and County Com-
missioners adopted an wrbaen area open space plan,

vl
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conservation easements for

i
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for meeting those nesds.
including vsing open
space bonds. In 1993,
voters passed a 5 million oper: space bond. Theterm
of the general obligation bond is 20 vears. The bonds
arg being repaid by a property tax levy that averages
320 per residence per year. Individual, agency, and
corporate funding are supplementing the bond. Us-
ing these funds, Misscula purchased 80 acres along
the Clark Fork River that supporis a cottonwaood ri-

parian forest with vital wildiife babitat. This impor-

fii riparian area will be managed for its natural val-
nes. For more information, contact Missouia Parks
i, Missoula, MT

i3, email:
website: htipl//

and Recreation, 100 Hickory Stree
59801, (406} 721727

parksrec@cimissoula.mt.us; w

www.clanissoula.mi.us/parksrec/,

2. City of Helens,
A kgy Helena-area
wetland was purchased
with open space bond
money, and money
from Montana
Audabon, Last Chance Audubon, the Mikal Kellner
Foundation, and Prickly Pear Land Trust. The land
is adjacent to the Lewis and Clark Fairgrounds. Jt
comtains an important piece of the remaining wet-
iands in the North Helena Valley, and its protection
nlarges a wetland complex thai is already in public
ownership. The land is vizal 1o birds, particuiarly mi-
grants, as they pass through the Helena Valley. The
property 15 owned anc managed by the City of Hel-
ena as & natural area; Montana Audubon retains a
conservation easement on the parcel. Voters approve
Helena's $3 mitiion Open Space Bond in 1996, The
term of the general obligation bond is 20 years, which
i¢ paid by @ property iax levy that averages $33 per
residence per year. For more information. contact
Helena Parks and Recreation, City of Helena, 316
MNorth Pa’k Ave Hmera MT 30623, (408) 447-
84 6:,
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Purpose:

To repulaie development within the 100-year flood-
plain of 2 stream or river in order to minimize the
loss of life and property damage caused by flooding,
and protect public health and safety. Enforced flood-
plain reguiations aiso reduce public expenditures for
emergency evacuation and flood damage restora-
tion.

Whe Enacts It:

The Montana Departmer of Natural Eesources and
Conservation (DNRC) designates 100-vear fiood-
plains. Mumnicipaiities and couiies can adopt and en-
force jocal floodplain regulations within their juns-
dictions. Most local governments appoint a fiood-
plain administrator to administer the floodplain regu-
lations.

Authority for Tool:

The Montana Floodpiain and Fioodway Management
Act {Title 76, Chapter 5, MCA) authorizes DNRC,
municipalities, and couniies o adopt and enforce lo-
cal flocdplain regulations. Compliance with the act
is regaired if municipalities and counties wish to par-
ticipate in the National Fleod Insurance Program
under the Federal Emergency Management Agency
(FEMA).

How it Works:

Floodplain boundaries hiave been officiaily delinsated
along waterways in most developed areas of Mon-
tana. Local governments are required to adept flood-
plain regulations relating to development within any
area delineated as a 100-vear fleodplain. If a iocal
government does not adopt and enfores its own lo-
cal fipodpliain regulations, then DINRC takes over this
function for the local government. In areas where
1-vear floodplains have not been designated, local
governmenis rely on “flood prone™ areas, which are
approximate maps of the floodplain based on the best
available information {e.g. acrial photographs of flood
events:. It 15 imporiant o note that sireams without
mapped floodpiains still have floodplains that can
flood. To understand how flocdplain regulations work,
it is necessary to understand three terms:

Floodplain Kegulatlions

s I0f-veqr floodplaing include the ares adjoin-

ing a strean or river that has a one percemt {1%)
chance of flooding in any give year. I contains
the floodway and the floodway fringe {the

100-year flocdplain = the Tloodway + flood

iringe).

s Floodways carvy most of the flood water; tech-
nically floodways are the channel of 2 water-
course or drainage way, and those portions of
the floodplain adjoining the channel, that are rea-
sonably required fo carry and discharge the flood-
water of any watercourse or drainage way.

«  Floodway fringe is ihe portion of the 1G0-vear
floodplain cutside the floodway, including the
flood storage and backwater areas subiect to
shaliow water depths and low velocities.

Anyone who proposes projects near sireams of 1iv-
ars must check with the focal floodpliain administra-
tor o determiine if the project is allowed or if a per-
mit is required. Activities generally allowed in the
Hoodway include agriculture; industrial-commercial
uses such as parking areas; recreation uses such as
parks, boat ramps, and golf courses; and residential
uses such as lawns and gardens. Activities generally
allowed in 2 fioodway fringe include activities allowed
in a floodway, and buildings that are construcied on
fill so that the lowest floor elevation {including the
basement) is 2 feet above the floodplain elevation.
Mo septic systemns are allowed in the fioodway fringe.

Ripariar areas and their associated wetlands can re-
ceive protection through floodpiain protection. Fiood-
plain regulations can be made to apply 1o more than
the 100-year floodpiain as defined by FEMA. For
exampie, the City Portland, Oregon reguiates “Flood
Areas.” These Flood Areas constitute all land within
the 100-vear floodpiain and all land that has physical
or historical evidence of flooding in the last 100 years.
This type of comprehensive floodplain designation
can protect more wetlands and riparian habitat than
the FEMA, or 10G-vear floodpiain designation,
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Strengths:

Loca! flood ; ions can hielp maintain the
ecclogical integrity of rinarian habitat and wetlands
tocated in the 100-vear floocplain. Adeguaie flood-
plain regulations can protect commusnities from ex-
pensive lawsuits due to fiooding {see Missouls

Weaknesses:
Fioodplain regulations rely on designation of 10-vear
floodplains. Flood maps often are not accurate, Wet-
lands or riparian areas located cutside of designated
130-vear floodplains will not receive protection
ihrough flocdplain regulations. Although floodplain
egulations prohibit development in the floodway, they
allow deveiopment in the fleodway fringe, which al-
iows property owners to bring in fill material to raise
the building site above the 100-year flood elevasion.
ill negatively impacts riparian areas and their asso-
ciated wetlands. Because local floodpiain adminis-
trators often do not have adequate training, time or
resources to fulfill their floodpian management work,
it can raake it difficult for them to inspect projects
for compliance or undertake enforcement aciions.
There can also be local resistance to enforcement of
floodpiain regulations,

Montana Case Historles:
I Eavalli County.

Fioodplain regulations
in Ravalli County pro-
hibit new residential
strectures within the
100-vear floodplain
{rnost counties allow structures in the floodway frings
if adequate fill is placed 1o raise the building above
the flood elevation). Adduionaliv, the Ravaili County
Commitssion requires that, before a floodplain permit
can be issued, a2 copy of all other siream permils
must be received (for exampie, 404 permit, 310 per-
mit, etc.}. This reguirement ensures that all neces-
sary government asthorities review a project impact-
ing a river or stream before a floodplain permit is
issued and project can proceed. For miore in-
Sormation, contact Ravalli County Planning Depart-
ment, 211 i h S, Suite B Hamilton MT 39840,

14063 zmail; plan vall

)

countv.mi.gov; websiie:

planming/defavithm.

. Missoula County.
sTtowth in Missoula
County has affected
watercourses  and
floodplains. In 1992,
Missoula County ap-
proved a 92-lot subdivision west of Missoula along
lower Grant Creek. The subdivision was located
ourside the 100-year floodpiain boundary on FEMA
Flood Insurance Rate Maps. In 1997, during runoff
calculated to be less than a 10-year flood, water sub-
merged some of the jots, vards, basements, and the
sewage treatment system of this subdivision. As a
result, 16 homeowners and the homeowners asso-
ciation filed a lawsuit against the property developer,
the developer’s engineer, iocal real estate agents, and
Missoula County. A negotiated settlement paid $2.3
mitiion to the homeowners. Forty-four additional
homeowners have since filed suit against the sam
defendants. In 2001, DNRC commissioned a study
that showed that 45 of the homes are in the regula-
tory floodway. Because Grant Creek’s natural me-
anders had been eliminated, and the creek
chanaelized, the intensity of flooding substantially in-
creased i the subdivision area. It appears thai the
only feasible way to resclve this problem is to re-
store 5 miles of Granz Creek, including its riparian
vegetation and floodplain-—a project that will Hkely
cost miliions of dollars.

|3

)

Regulations governing development within floodplains
generally iack the necessary scientific data that shows
the impacts of development on watsrways. Because
of a heightened awareness of flooding issues, and in
an effort to direct growih to locations that will mint-
mize property damage and water resource impacis,
Missouia County conducted z baseline study, funded
by the DEQ Wetland Program, showing the effects
of bank stabilization structures on local watercourses
{see DEQ Werlands Program, page 5-10). Five
watercourses were chosern for the stndy based on
wredicted future development pressures; 29 miles of
bank in the 12§ miles of sireams and rivers exam-
ined, had bank stabilizanion structy 1k stabiii-

i
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zation structires can fead (o channelization of rivers
and strearmns, which cair increase the nisk of flooding,
property 1oss, and associated impacts, A description
of methods and materials used to conduct the inven-
toiy 15 available as atemplate for conducting similar
studies eisewhere,

The study’s inventory and accompanying maps pro-
vided Missoulz County with 2 sclid base to regulate
development in floodplains. As a result. the public
and the County Commissioners overwhelmingty sup-
ported changes to local floodplain regulations. In ad-
dition to prohibiting large-scale clearing of native veg-
etation within 50 feet of & stream or river, the regula-
tions include the foliowing:

«  Prohibit the creation of new levees, Maintenance
of an existing levee is allowed in three situations:
if the levee is publicly maintained; if relocating,
elevating, or flocd-proofing the structures protecied
by the levee is not feasible; or if a streamside
levee is 1o be reconstructed away from the stream
bank.

= Restrict the use of riprap and other rock arma-
ment, oniy aliowing them in extreme situations to

Lakeshore

Purpese:

To regulate development immediately adiacent to
natural iakes of at least 160 acres in size in crder to
protect the shoreline or bank. Lakeshore permits are
required on these iakes for any copstruction or shore-
line aiteration on land within 20 feet of the mean
annual high water mark. Local governments may also
apply lakeshore regulations to lakes that are smazller
than {60 acres.

Who Enacts It
Local governments are required to adopt jakeshore

reguiations for any natural jake at least 160 acres in
size in their jurisdiction.

Authority for Took:

Lakeshore regulations are authorized un
Lakeshore Regulation Act {Title 75, Chapier 7,
2, MCA}

Regulations

8]
Pt

iders are responsible Tor locating new
structures a safe distance from the waterway and
riprap is not permitted {0 protect a structure buili
after adoption of the smendments. “Softer” bank
siabilization techniques. including logs and other

ter review by floodplain administraters,

= Require new bridge construction io be designed
to cause minimal change 1n siream velocines and
not encroach into the channel, so as to minimize
tie mmpacts on the strearm course such as water
damming, increased stream velocities downstream,
and depesition of sediment upstream. The regula-
tions also ensure that road approaches do not block
normal overflow channels, and that sediments witl
nact be deposited upstream of the bridge.

Forwmore information, contact Floodplain Adminis-
trator, Office of Planning and Grants, 425 Ryman,
Missouia, MT 59802-4297, {406} 258-4657, website:
http:/fwww.co.missonla.mt.us/opgweb/Floodplain/
Floodplain.him.

How it Works:

Municipalities and counties with shorelines along lakes
of 160 acres or more, including on lakes that have
been raised by constructed impoundments {e.g, Fiat-
head Lake}, must adopt lakeshore reguiations. The
regulations require a permit for any activify that will
“alier or diminish the course, current of cross-sec-
tional area of a lake or its lakeshore.” Examples of
these activities include construction of channels and
lisches, dredging of lake botton:s, and filling and con-
structing breakwaters, pilings. wharves, docles, and
boatramps. Local governments maust establish a per-
mitting process for development projects. All pro-
posed work s required to be approved, unless the
local government shows that the project will impact
water quality. habitat for fish and wildiife, natural
scenic values, of ravigation or other lawful recre-
ation; or create a public noizance.




Strengths:

Lakeshore regulations are required where a local gov-
arnment contains shoreline on a take of at jeast 160
acres. Local governments are required o regulate
development within 20 feet of the high water and
help protect riparian vegetation and associated wet-
lands along the Iakeshore. Shoreline vegstation is con-
sidered imporan for maintaining water guslity, mini-
mizing erosion, and acting as a sediment [ilter.

Weaknesses:

Lakeshore regulations are adopted and enforced for
a very small range of lakes, so they benefit oniy a
very limited number of wetlands and niparian areas.
Also, the regulations only apply to 2 20-foot sirip
around the lake, which water guality experts have
indicated is not adequate 10 significantly protect wa-
ter quality and riparian areas (Environmental Quality
Council, 19923,

MMontana Case History:
1. Flathead County.

Lakeshore regulations \- SR |
in Flathead County ap- \’ T o
ply 1o all lakes with a S P T o
water surface of at 5 R !

- . Nl T
least 20 acres in size

for 6 months of the vear. They include critenia for
ISSUING CONSruction permils, A process for variances,
design standards for projects, a prohibition on per-
manent or temporary dwelling units, and a 80-foot
Iimit on docks. For streams and springs running
through the Lakeshore Protection Zone, a 25-foot
minimura sethack is required for all structures. Pri-
vate individual boat ramps within one lake mile of a
public ramp are nci allowed, For more informa-
tion, contact the Flathead County Planning and Zon-
ing Office, Earl Bennett Building, 2nd Floor, 1035 1st

fo-La

Pu.rpese*

To establish districts i order to protect, preserve,
and improve the guality of surface and groundwater
within the dismct.

LA

Local Water Quality Districts (LW

st, Kalispell, MT 59901 (406 73 1-8200: wel b,

site: hup/fwww.co fathead.mtusffopziindex s

2. City of Whitefish. _
Regulations on White- [ e e
fish Lake are similaric S T 1
those in Fiathead | L B

%
County. but they do not \\,«—f - MW_E
permut private individual A

beat ramps 1o be built on the Iake, This restriction
rediices the amount of development along the
lakeshore, consequentiy assisting in proteciion of ri-
parian vegetation. For more information, contact
City of Whitefish, Planning and Building Department,
10G5C Beker Avenue, Whitefish, MT 35337, (406)
863-2410; website: http 4/
www.whitefish.govoffice.con/.

3. Missoula County.
Regulations in Missoula

ounty also apply to all
lakes with 2 water sur-
face arez of at least 20
acres. The regulations
are sinilar 1o those of Flathead County, with the fol-
lowing additional prohibitions: covering the Shoreline
Protection Zone with impervious non-native mate-
rial, including asphali, parking areas, ietties, boat
houses, roads or driveways that do not serve boat
ramps, satellite dishes, overhead power lines, major
clearing of vegetation, and more, For streams and

springs, the setback Yor structures is a minimum of

25 feet. However, 2 minimmum setback of 50 feat is
required frem streams and springs “determined to
be important fishery resources.” For more infor-
mation, contact Office of Planning and Grants, 435
Ryman, Missoula, MT 58802-4297, (400} 258-46357,
website: http/fwww.co.missoula. mi.us/opgweb/.

Who Enacts It:
County commissioners are authorized te create jocal
water quality districts. With the concurrence of a
municipal governing body, districts may include ¢ii-
ies or towns. Once created, the di i
istered by a board of direct i
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jeast ong couniy oo
any parbicipaling o

minissioner, a representative of

cipalities, the county health of-

1

flcer, and g representative of the local Conservation
District.

Autherity for Tool:

Local Water Quality Disiricts (EWQD) may be cre-
ated and operated by county commissioners under
Title 7, Chapter 13, Part 45, MCA,

How It Works:

County commissioners initiate the creation of a
LWQD, Cities or towns may be inciuded in the dis-
trictif approved by the munmcipal governing body. A
board of directors administers the district-—deveiop-
ing a budget, hiring staff, and recetving state or fed-
erai grants. LW Q125 may establish water quality pro-
tection programs with any of a number of different
goals. The district does not have the power to regu-
iate—iiis the county commussion that is responsible
for adoption of any local ordinances to protect water
guality. However, water quality districts may enforce
ordinances passed by the county commission, Cur-
rently there are LW{Ds in Gallatin, Lewis & Clark,
and Missoula Counties.

In Montana, each of the LWQDs has focused on

ifferent aspects of water quality. Work done by the
districts on wetlands and riparian areas has focused
on studies and mapping projects (se¢ case studies
below). Watershed planning and volunteer monitor-
ing programs have also been developed.

Strengths:

Loca? Water Quality Districts are designed to pro-
tect surface and ground water sources. Since wet-
tands and riparian areas are importasd surface wa-
ters, znd they both contribute to improving water qual-
ity, these areas shouid benefit from district programs.
The information gathered in research by the districts
heips local governments make more informed deci-
sions about protecting these resources. LW(QDs
serve as a ciearinghouse and netwaork facilitator for
area watershed groups. Public outreach, including
working with individual landowners, is an important

L

I3

Weaknesses:

protect water guality, although they can adn

amd enforce regulations adopted by their County Com-

Himited

property {ax asSeSSMeni, Fesources can he
for projects, uniess outside funds are found.

Montana Case Histories:

1. Lewis & Clark
County. In 2001, the
Lewis & Clark County
Water Quality Protsc-
tion Diistrict, Lewis &
Clark County Planning
Office, Montana Aundabon, Last Chance Audubon,
and two private consuitanis completed a wetland re-
source assessment of the Helena Valley. The project
completed the foliowing: a baseline weiland inven-
tory; current and historical wetland maps; and an
education program for the community on the impor-
tance of wetiands and the findings of the stady. This
parinership aiso compleied a project to identify and
prioritize wetlands in the study area that need pro-
tection. The DEQ Watlands Program funded botl
projects {see DEG Werlands Frogram, page 6-10).
For more information, contact Water Quality Pro-
tection District, Lewis & Clark County, 316 North
Park Room 412, Helena, MT 55623, (406)457-8927,;
email: water@ce.ewis-clark.mt.us; website: htip://
www.colewis-clark.mt.us/index. phptid=56.

2. Gailatin County.

The Gallatin County
Water Quality Protec-
tign  Diistrict, also
funded under the DEQ
Wetlands Program, is
working to establish a countywide GIS database con-
taining histonical and current wetlands informartion
for use by government agencies, developers, land-
owners, and the generai public. This project is also
siated to identify, assess, and prioritize wetland ar-
eas within the Gallatin Vailey and Bozeman Creek
watershed that are threatened andfor in need of res-

toralion. and increase public awareness of the im-

I
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portsitce and current siatus of wetlands i the Gallain
Valley and Horeman Creek watershed. For more
information, contact Galiatin County Local Wazer
Caalivy Disirict, 311 West Main Streetf, Room 104,

Purpose:

To aliow local governments 1o plan, schedule, and fund
the development of capital improvements, including
roads, sewer and waler lines, buildings, and utilities.

Who Enacts This Tool:
Both county and municipal governments may sdopt
capital improvement programs.

Awuthority for Tool:

Capital improvement programs are authorized in Title
7, Chapter 6, Part 6, MCA. They also are a required
element of a growth policy (Title 76, Chapter 1, Part
6. Section 601{2)e), MCA)

How it Works:

Municipalities and counties typicaily develop 2 53-6
year Capitai Improvement Program (CIP) for acquir-
ing. installing, constructing, or upgrading public facili-
iies or major equipment—such as sewer systems,
streets, roads, bridges. parks and recreation facilities,
storm sewers, or majer drainage facilities—thart of-
fen miust be financed over a period of years rather
thari as a one-year budget item. The CIF usuaily de-
scribes the needs for expanding, extending, updating,
or rehabilitating capital facilities. After projecting
needs, the CIP sets priorities, estimates the costs of
each of the needed capital projects, determines Hkely
funding sources, and establishes a schedule for each
project over the next 5-6 vears.

CIFs can create strong incentives and disincentives
for development around wetlands and riparian areas.
Through a CIP, local governments generally coosdi-
nate their long-range plans for extending or expand-
ing public utilities or services such as roads, sewers,
and drinking water. The availzbility of these ameni-
n encourages or accelerates growth. When
> services are not p're'-qued development pres-

requenily are reduced, Hmiting growth and

Y

Capital Improvement Programs

indirectly-—preserving open space and wetiands. i a
tocal government condnets a CIP that takes into con-
sideration areas that have a high concentration of
aluable wetlands or similar resources, it can then
declae to restrict sewage and water services to a
specified area, or decide not 1o pave 4 road—effec-
tively limiting or slowing growth in sensitive areas.

Strengths: CIPs are useful plans that can save sig-
nificant tax doliars or user charges by thoughtful sched-
uling and planning of needed public facilities. For that
reason, and the fact that CiPs are not regulatory, lo-
cal citizens typically favor the developmeni of ClIPs.
Therefore, using a CIP to affect the riming and loca-
tion: of new, upgraded, or extended public facilities is
a less controversizal 100! (o encourage new growth to
jocate in suitable and desirable areas, and away from
wetlands and streams,

Weaknesses:

Few counties in Montapa have prepared and adopted
CIPs. Most of the plans that have been prepared by
municipalities and counties address the fiming of con-
structing capital improvements, but rarely the loca-
tion. Therefore, for a CIP to be effective in protect-
ing natural assets such as open space, wetlands, and
riparian areas, the local government must have strong
policy statements regarding those assets in their
growth policy plan. and purposefully impiement those
policies through planned construction and location of
capital improvements,

Montang Case Histories:
Because CIPs have not been used in Monianz to date
for protecting wetlands and riparian areas, there are

no case studies available in the state.
24

R R b R b R e Ak e 4



Other Tools and Rescurces to
now About

he previous chapter identified the primary tools that are directly available to Montana county or municipal

governments for the protection of wetlands and riparian areas. This chapter identifies additional tools

and resources that can assist in carrying cut protection efforts where the program is administered by an entity
other than a city council, town council, or county commussion. These tools are organized in the following way:

e Private Covenants {page 6-1) and Deed Restrictions {page 6-3) are placed on land by private
landowners;

& {(onservation easements are held in perpetuily {page 6-4; or for a limited amount of time {term
easements) (page 6-5) by nonprofit organizations. or state or federal agencies (although locat
governmenis could retain conservation easements on a piece of land);

o The Natural Streambed and Land Preservation Act (318 Permit Program) (page 6-7) is
administered by Conservation District Boards, which are independently elected for each county;

2 Watershed Groups {page 6-8) are inttiated by local landowners, government agencies, and other
interested citizens.

e The Montana Department of Environmental Quality (DE(Q) Wetland Program (page &-10},
Water Pollution Control State Revolving Fund (page 5-12), Source Water Protection Program
{page 6-13}, and Montang Wetlands Legacy (page 6-14) are all administered by the state of
Montana; and

¢  The Advanced Identification Process (ADID} (page 6-14) and Special Area Management
Plan (SAMP) (page 6-15) are adminisfered by the Army Corps of Engineers. The Army Corps of
Engineer 404 permit program, discussed in Appendix IV, which regulates the filling of wetlands, is not
included in this chapter because it is a reguiatory program and not a land use planning tool. The
ADID and SAMP programs, which can impact the way a 404 program is implemented in a geographic
area, are included because they are planning tocls that can assist local governments in undersianding
and managing local wetland resources.

Fach tool is described, with information about how the too! can specifically be used to protect wetlands and
riparian areas, Strengths and weaknesses of using these tools to protect these areas are discussed in order 1o
give decision makers a clear understanding of the iimitations and possibilities offered by each tool for rescurce
protection.

Private Covenants

There are two types of covenants. Private covenants are held and enforced by landowners. Those ragsired
by, held, and/or enforced by local governments, are public interest covenants {see Public Inreress

Covenants, page 5-133,

h
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Purpose:

Yo impose conditions, restrictions, or mandate
aC110NS OR Properiy owners as a resiit of the
subdivision approval process. A goverming body s a
party ¢ public interest covenants, and the iocal
sovernment must typicaily approve changes to the

Who Enacts This Tool:

Landowners selling lots or tracts imipose private
covenants. Also, a group of landowners in a property
CwWners association can establish and enforce
covenants that place restrictions or conditions on the
properties owned by those landowners

Authority for Tool:

Covenants are auiborized under Servitudes,
Easements and Coverants Running With the Land
(Title 70, Chapter 17, MCA). They are also
referenced in the Montana Subdivision and Platting
Act (Titde 76, Chapter 3, Parnt 3, MCA).

How it Works:
Private covenants are conditions, restrictions or
mandated actions that are imposed on property
owners by a private party, usually the owner of 2
subdivision or otherland development. The developer
imposes restrictions on the lots to maintain the
attractiveness of the development as a place 1o live,
and thus maintains or increases the market value of
the iots. Typical private covenants set resirictions on
the type and minimum size of homes, keeping of horses
and other livesiock, and keeping pets enclosed or
leashed {to avoid harassing wildiife). Covenants may
alsorequire certain actions of lot owners: for example,
controtling weeds or limiting wildfire risk. The
covenants usually detai! a process for amendments
and Tor enforeing the restrictions or conditions of the
covenanis., Any party 1o the covenants (the individual
ot owners. property OWner associ ﬂus", or developer}
can enforce their conditions and reguirements.
Typically these same individuals or associations can
medify or remove covenants by g majority vote.
Covenants may be written to be effective in perpetu
or for some dﬁf ned peried of time. Typically
; “run with the land,” that is, they apply to
nt and suhsequent property OWners,

struction. a.-hmﬂ Le\«eiopm‘,,.t or other
ities within lands identified as werland
or riparian areas. If a developer is moti vated 1o protect
these resources, setbacks can be established that
wiould enhance property values, protect public open
space, or provide other amenities 1o the development.

Strengths:

Private covenants can provide leng-term protection
of wetlands and riparian areas by placing restrictions
on the cevelopment of these sites. These covenants
are relatively easy to establish. Property owner
associations typically are responsibie for enforcing
the covenants within a subdivision. If a viclation of a
covenant occurs, officers of the association usually
inform the property owner of the infraction so the
problem can be corrected. In other words, violations
are handied by neighbors tzlking to neighbors—an
approach preferred by some landowners, If a
covenant is violated, the beneficiary of the covenant
is most often authorized to impose a lien on the
offending owner’s property, which will remain a
burden on that landowner’s property title until the
covenant violation iz corrected.

Weakmnesses:
Because private covenants are vsually initiated by
the developer of a subdivision, wetland and riparian
protection covenants would not be established unless
the developer had a specific interest in profeciing
these resources. Any party Lo the covenants can
legally enforce their conditions and requirements {the
individoal fof owners, property owners association,
or developer). As g practical matter, however,
confronting or suing a neighbor regarding a covenant
viplation is personal and uncomfortable, and 11 3
expensive to file a lawsull. A property owner
association can more £asily enferce covenant
because the association has the financial nupsvt
the property owners, and can deai with the viol am:r
on & less personai basis. However, poorly-managed

associations do not enforce covenants. Additicnally,
covenanis are usually wrinten so thai they can be
changed by a ceriain percentage of prope: 'tv OWhEers.
Therefore, long-term g rvaebtieq of wetl
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ripartan areas is not assured as future

Ay remove protection measures
from 1} the public or 2} el “!ed of
approved the protection measure as a cond;uon of
the subdivision. §i enforcement actions are iaken,
estoration of the wetland or "'épariar; arga will not
necessarily be required. Historically, the law favors
payment of damages for woiaam of covenanis, not
iand restoration, Although covenant law has evolved
o permit injunctive relief as well as damages for

,.,.

Purpose:

To place restrictions on: a property buyer’s use of
the land. A deed restriction is an agreement between
the seller and buyer of a property that certain uses
or aciivities are restricted on the property.

Who Enacts This Tool:

Deed restrictions are two-party agreements beiween
the seller and buyer regarding the use of property
transferred by deed.

Authority for Tool:
The authority for deed restrictions comes
common law, not statute.

-ty
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How it Works:

Deed restrictions, like covenants, place resirictions
on a property buyer’s use of the land. A deed
restriction is an agreemeni beiween the seller and
buver of a2 property that cerain uses or activities are
restricted on the property. For example, 2 seller can
restrict the height or location of buildings ov land
that he selis (to preserve his own view, for exampie}.
While covenznts usually place conditions on 2 number
of properiies, such as those in a subdivision, deed
restrictions are two-party agreements (between the
seller and buyer; regarding the use of property
fransferred by the deed. Deed restrictions run with
the land 1 perpetuity uniess the original seller
specifies a date or circumstances under which the
resiriction would lapse or be amended. When 2
violation of a deed restriction occurs and the property
owner is unwilling to coirect the probiem, the seller

{who wanted and imposed the restriction i

Breed Restrictions

o

netary relief

covenan: viclations, a
i aw. Finaliy,
i

s1iil exisis in the
developers may not
covenants cnce iots are sold.

o

Montana Case History: We were unable 1o find
examples of privaie covenants used o protect
wetlands or riparian areas in Montane; therefore, no
case study iz presented.

place) musi sue in civil court io enforee the terms of
the deed restriction. Deed restrictions are usually
written 10 be perpetual and unchanged. However,
when both the buver and seller agree, a deed
restriction can be removed from a parcel.

Deed restrictions can use serbacks, no-buiid zones,
no improvement zenes, or building envelopes o
ensure that building sites will not encreach into
riparian corridors or wetiands.

Strengths:

As with covenanis, a landowner can try to establish
iong-term protection of wetlands and riparian areas

by plam 1g deed restrictions preventing construction,

filling, development or cther adverse activities within

lands identified as wetlands or riparian.

Weaknesses:
Perhaps the biggest drawback with using deed
restrictions is their enﬂ)i'c‘ﬂmem Because they are
two-party agreements, if the seller of the property
does not want to enforce the deed re triction, it does
not get enforced. As land transfers from one owner
to another, it 1s unciear whether the deed resiriction
will be binding. Consequentiy, deed restrictions may
not provide long-term protection for wetlands or
riparian areas. Accordingly, property owners who
want toTesirict use of their property after title passes
re usually better assured of long-term protection if
they use covenants, servitudes or easements that are
specifically awthorized by Montana statutes. {see
Public Interess Coveranits, page 5-131 and Private

Covenants, page 6-1%



Montans Case Histeries:
We were unable to find examples of deed resinicti

Conservation asements are ons o
They are aisc the most common

Conservation Easements
f the most effective tools
y accepted private !}
v agreemernts where landowners retain owner
iti be aliowed in the future. Two main types of conser ’atsov
easemments and ferm easements. An example of easement ianguage to protect w

anoe

available (o protect wetlands and riparian areas.

wrotection ool available. These easements are
of the land, but agree o limit the tvpes of activ

it

=Y

'J‘

gasements are discussed below! perpetual
etiands and riparian

areas appears in Appendix V. Alist of private land trusis appears in Appendix VL

Purpose:

To permansentiy protect open space, agricuftural
fands, forested lands, wildlife habitat, streams, and
other natural resources, including wetiands and
riparian habitat. Protection is achieved by restmicting

the type and amount of development and/or activity
on individual parcels of fand.

Who Enacts This Tool:

An individual landowner negotiates the terms of the
easemeit with a land trust, conservation organization,
or a government agency, which hiolds the easement.
Executing a conservation easermnent may be initiated
by ihe landowner, an agency, conservation
organization, or land trust,

Authority for Tool:

Permanen:t conservation easements are authorized
in the Open-Space Land and Volumtary Conservation
Easement Act (Title 76, Chapter 6, Part 2, MCA).

How it Works:
Permanent conservation easements are voluntary
iepal agreement that landowners enter ims o restrict
the tvpe and amount of development that may occur
n their property. Landowners retain ownership of
their land, but agree to imit their future acvities to
protect resource vaiues on the land. FEach easement
is different, tailored to the specific needs of the

iandowrner, vet assuring that conservation abjectives
are met. Conservation easements may resirict of
ction of new

rohihit \ubﬂ" sicn gevelopment: constr
ruc“ Tes; or deg

st oot
and

g or loggin

titat. Easemenis are doneated or

Perpetual (Permanent) Conservation Easements

purchased by a qualified land trust, conservation
organizaton, or public agency:

L]

Donated Easemenis. Under donated
easements, the landowner agrees to forego
certain development or use rights without
receiving compensation. The econemic benefit
to landowners under donated easements is that
they may be enittled to substantial reductions in
estate and federal income taxes. To qualify for
these tex advantages, easements must be granied
in perpetity. Idonated easements are appropriate
for landowners that have income and can benefit
from z reduction in income taxes or landowners
that need to reduce or avoid estate taxes.
Typicaliy, donated easements are made o private
conservaiion or fand rrust organizations.

Purchased Easements. Under purchased
conservation casements, a landowner receives
direct financial compensation for giving up certain
development and use rights. When landowners
receive full compensation for a conservation
easement, they are not eligible for tax breaks. A
tax break may be available for a purchased
easement if the landowner receives onldy partial
compensation for the sasement. Purchased
casements are appropriate for landowners, such
as family farmers, where sheltering income is
not needed, but supplemental income is heipful.
Typically, government agencies purchase
conservation easements. For more information
about agency’s that purchase conservation

: “f\f‘enfaqa Wat 'N‘u"te"” A
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This publication can be obtained from Montana
Watercourse, PO, Box 1705 ;54, Moniana State
University, Bozenzan, MIT 559717, (406, 99466711
or electronically hﬁp‘ﬁl’:‘}S.biaIE‘H‘.T.aibiwm/
wetlands/LandownerGWetands. pdf.

Conservation easements can be used to protect
wetlands and riparian areas by: prehibiting
development near these areas through sstbacks,
building envelopes or zones of non-development {see
Zownes of Non-development, page 4-3); fencing
buffer strips around an area; and/or prohdbiting certain
uses from occurring in the area {such as prohibiting
grazing in a wetland).

Strengths:

When conservation easements are made in
perpetuity, the easement stays with the land, ensuring
the resources and the land value will be retained
indefinitely, evenif land ownership changes, Because
CONSErvaNion easements are voluntary, they are well
accepted by landowners and the general public,
Increasingly, Montana property owners are witling
to enfer into easements to protect resource values.
As a result, significant acreage is being protected
through this conservation tool.

Purchased easements provide direct compensation
to participating landowners, whereas future tax
breaks constitute the compensation under a donated
easement, The direct, up-front pavment of a
purchased easement is usually more atiractive 1o those
landowners who need cash to continue their
agricultural operation. Landowners often are more
willing to include management restrictions that would
protect wetlands and riparian areas with purchased
casements.

Weaknesses:

Wetlands and riparian areas are only protected in a
conservaiion easement if a landowner is willing 1o
protect these areas, and if specific protection
provisions are copiained in the easement. In donated
easements, it can be move difficult fo include the
manzgement resirictions necessary o protect a
wetland or riparian area because the landowner is

not being compensated for what is given up. Although

6

g acceprance, they are
landowners,

Meontana Case History:

1. Whitefish Area. A FMWW E

family 1ust outsid . LT i
Whiiefish has protecteé *:{; = as
aimost 200 contiguous Ly

acres of land, most of it S
wetlands, in three
easements held by The Nature Comervanc“ The
first two casements, protecting a total of 136 acres,
were donated in 198%9; the iast easement, pm:.ectir;g
55 acres, was donated in 1996, The property contains
one rare wetland plant community, five rare plant
species (all wetland species), and one rare spectes
of hird {which nests in the wet meadow portion of
the property). These easemenis prevent subdivision
of the property; limit timber harvest; do not allow
drainage of the wetlands; and, 1o protect water guality,
limit farming on historically farmed areas to organic
methods. An existing drainage ditch can be maintained
solong asit doesn't negatively impact the rare species
or cammunities. For more information, contact The
Nature Conservancy, 32 South Ewing, Helena, MT
39661, (406) 443-0303;  websitethitp://
www.nature.org/wherewework/nerthamerica/
states/momanay.

2. Missoula County.
A family living on the
Swan River has
protected 80 acres of
land with an easement
heid by the Montana
Land Reliance. The property contains a toial of 26
acres of wetlande and riparian area, including
approximately 1/3-mile of froniage slong the Swan
River. In addition fo the riparian area, the properiy
has 31 acres of upland forest and 20.5 acres of
agricuitoral land and pasture, The easement prevents
subdivision of the property. A 15-acre building
envelope has been designated in the upland forest
and agricultural areas where one new single family
residence can be constructed, allowing a iotal of two
single family residences on the oroperty, plus

the
%asso-ci' ated garage, shop and tack shed structures.




2 riparian area has been delineated; there

an be no siructures, commercial timber harvest,

agricuiture, of ranching activities in this zone. For

1formation. contact the Montanz Land

Reliance 324 Fuller Ave, PO, Box 3335, Helera, MT

5962406352 Phone: (406) 443-7027; website: hrpt//
www.mtlandreliance orgl.
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3. U. 5. Fish and Wildlife Service (USFWS). The
USFWS has a program o purchase easements. The
Service’s main program is their Wetland Easement
Program which pays landowners for perpetual
wetland easements that protect natural depressional
wetlands, often calied “prairie potholes,” from being
drained, filled, leveled, orbumned. The pragram applies
to designated counties jocated in the Blackfoor Valley,

Purpose:

Te temporarily restrict the type and amount of
development on individual parcels of land, or
management strategies for the land.

Who enacts it:

Term easements are usually only available throughn
contractual agreements with a state or federal
agency. Individual landowners negotiate an
agreement on the tering of the casement with the
appropriste SOVEInme agency.

Authority for Tool:

Term conservation easements are authorized in the
Open-Space Land and Voluntary Conservation
Easement Act {Title 76, Chapter 6, Part 2. MCA).

How it works:

Term: easements are appropriate for landowners, who
are not certain tha! thev want to enter into a
permanent conservation easement. They are virvally
always purchased for a fee. Landowners retain
ownership of their 1and, but agree to imi! certain types
of development and activities for a designaied time
period. Under Montana law, 15 years is the shortest
amouni of time & lerm easement is permitted. Each
easement is different. tailored o the specific needs
of the landowner, ¥ ng that conservaiion

& -

Temporary (Term) Conservation Easements

along the Rocky Mountain Front, and ajong
Montana's Hi-Line (Giacler 1o Sheridan County),
Riparian areas are not generatly ehigrble for protection
under this program. In addition, jandowners can enrol
upiand areas adjacent to protected wetlands into the
USFWS’s Grassiand Easement Program. winch pays
izndowners o permanently keep their fand in grass
cover. Montana wetland and grassland easement
projects can mvolve properties ranging from 50 acres
to several thousand acres. The amount paid for an
gasement varies, but generaily runs from 20% to 40%
of the property’s full fee title value. For more
information, contact Gary L. Sulliven, State
Coordinator, U, 8, Fish and Wildlife Service, 922
Bootlegger Trail, Great Falls, MT 59404 (4056) 727-
7400,

objectives are met. Because the easement does not
protect the land in perpetvity, landowners are not
eligible for tax breaks. Term easements use the same
methoeds of protecting wetlands and riparian areas
as perpetual easements (see Perperual { Permanent)
Conservation Easements, page 8-4).

Strengths:

Landowners receive direct payments in cases where
term easements are purchased. Areas protected
under a term easement are protected for a specified
period of time, Because these easements are
purchased, it 15 easier 10 inchude the management
restrictions necessary to protect a wetland or riparian
area becanse the landowner is being compensated
for what wiil be given up. If a landowner fecls
comfortable with a term easement, they may opt for
an easement with permanent protection of the land
when the term is through.

S

Wealknesses:

Term easements protect resource valuses for ondy a
defined pericd of time, rather than perperually. This
can create problems for estate planning. If. for
example, the fandowner should die during the
easemeni erm, relatives would inherit 2 piece of
property that is in the middle of an easement term,
angd wouid receive no reduced X value, Because

&
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the land is not
are oot

tected in perpetulty, landowners
el 101[}‘6 for income or estate tax breaks,

Finally, landowners may not get much money forterm

easements, which are verv similar {c leases. / 1.nough
term easemenis are gaining accepiance from
EHiONS. SOmEe

landowners and agricultural organi
individuals siili resist easements.

Montana Case History:

Teten County. The
Matural Resources
Conservation Service
(NRCS) holds a 30-
year ferm easement
through its Wetland
Reserve Program {WRP) on 4,798 acres near
Choteau. This easement protects a wet meadow and
stream compiex, both dominated by sedges, grasse

and forbs. As stated in the easement language. NRCSH
retains the right to protect the area for wildiife habitat.
which means that no having or agricalture production
can occur in the wetland or stream area excepi as
determined through a compatible use process an
then approved by the NRCS Swate Conservationt
The fandowner receives 75% of the a:mrazsea
agricultural value of the land for an easeme
payment. This Teton County agreement aiso
contained a significant restoration project, where a
portion of the stream was restored and four ponds
were buili, WRP restoration profecis are cost-shared
at a rate of 753% from NRCS and 25% from the
landowner. For more inforemation, contact a local
NRCS office or Wetland Reserve Program, NRCS,
Federal Building, Room 443, 10 East Babecock Street,
Bozeman, MT 59715:{406) 5224000, wehsite: attp/
fwww.mb.nres.usda.gov/programs/.

— DNatural Streambed and Land Preservation Act (310 Permit Program) —

Purpose:

To minimize s¢il erosion and sedimentation, maintain
water guality and stream channe! integrity, protect
and preserve streams and rivers in their natural siate,
and prevent property damage ¢ adiacent landowners.

Who Enacts It:

The board of supervisors of the local Conservation
District administers the 310 permit program within
the district boundaries. A person proposing work in
or near a stream must apply for and receive a 316
permit before proceeding with the project.

Authority for Tool:

The Mortana Nam*ai Streambed and Land
Preservation Act {Title 75, Chapter 7, Part |, MCA>
requires 2 310 permit fnzm the iocal conservation
district for prejects In or near streams. Each
conservation district adopis its own rules guiding the
310G permit process.

How it Works:

A person pianning any activity that will alter or affect
thie bed or banks of a natural stream or river must
apply for a 310 permit from the local Conservation

5.

District. After the appiication is accepted, an on-site
inspection is conducted. Inspectors make
recommendations to the Conservation District board
of supervisors, who must approve, modify, or deny
the application within 60 days. Applications are
evaluated to determine if the proposed project will
reasonably accomplish the purpose of the prolect,
and its effects on soil ercsion and sedimentation,
strearm channel alteration, stream flows, water guality,
ana fish and aguatic habitat. Additionally, the
Conservation District determines whether the project
could be medified in a way that reduces the
disturbance to the stream and its environment. Permit
conditions may limit the time and duration of
construction (o minimize impacts to the stream or
associated aguarc life. Conservation districts must
adopt rules 1o guide them in their deliberations at the
iocal ievel. Most districts have adopied the model
rules provided by the State of Montana,

‘etlands and riparian areas are only protected if they
exist on the banks of sitreams and rivers, However,
Conservation Disiricts have the ability to adept
additional protections that would provide greater
protection to riparian areas. fxamples of protection
measures currenily being considered by Mountana

o
o




Conservation Districts include: banning |
on streams less than 50 fes::". wide; prohit
clearing of riparian vegetat ]
water mark of a river
of waste concreie, tives and other u
materials in all projects; requt
least span the bank-Tull width of the stream so that
bank stabilization is not needed to protect either end
of the bridge: prohibiting new levees and requiring
that replacement of historic levees only be aliowed
after anaiysis of the potential of sethack ievees;
ing the amount of rock allowed in bank
stabilization projects: and requiring that all projects
have a riparian vegetation component which 18 not
considered successul unicss the vegetation survives
for two years after the project is completed.

&1t

e

Strengths:

Projects that alter npaturai streams directly &
aguatic and ripanian vegetation. The 310 pern
propram is specifically designed 1o minimize ¢
adverse impacts of projects on stream beds, stream
banks. and their associated vegetation. Therefore,
the 310 program provides direct protection for riparian
vegetation located on stream banks.

Weaknesses:

The 310 permit does not govern projects ouiside the
stream channel and siream bank, and therefore
provides protection for only a narrow comridor of

Purpose:

To provide a forum for public discussion and action
on natural resource issues affecting a watershed. Each
individual watershed group determines iis own
purpose, projects, and direction.

Who Enacts This Tool:

Waztershed groups are local, voluntary pariners

that usually form because of a driving issue of concern
:.G members of the watershed. The groups have a
broad base of participation, generally repre bent'fﬁg ail

peopie with an interest in the watershed {stakehoiders),
including private ?aﬁfio'@-’r‘%ﬁ'c, all levels of government

docal. state and federsly, local elecied officigls,

Watershed Groups

Montans Case Histories:

Bitterroot Censervation Disirict.

the Bitterroot Conservation Diswict (CD3
County became the f'
o develop regulations on ban
tures. Before riprap or ¢
methods can be used, the app%:cam is req Y
show thal organic materials {2.g., root wads, ripar-
ian vegetation, biodegradable oeotexflieaabm ete.
is inadequate because an orgamc material alterna-

iy

tive is i} less durable, 2) kely to fail because of

local water flows, 3) economically not feasibie. or 43
tikely 10 have the “same or greater impact on chan-
nel stability, flcoding, erosion. and/or aguatic habi-
tal.” Additionally, new bridges must at least span the
bank-fuj] width of the stream to heip maintain natu-
ral channe! stability so that less bank siabilization
will be needed: and riparian vegetation used In a
project is not considerad successful unless the veg-
etation survives for one year after the project is com-
pieted. These requiremeitts have been inserted into
mode! regulations circulated statewide to all Con-
servation Disiricts. As a result. several additional Chis
have adopted them. For information, contact the
Bitterroot Conservanon District, 1709 North First
Street Hamilton, MT 59840, (406) 363-5010, email;
bed @bitierroot.net.

environmental and conservation organizations, ang
other interested individuals, corporations, or
organizations.

Aunthority for Tool:
There is 1o statuiory :

o5t W alﬁrbmjea

grouns, although some particy g geie“qmef“
agencies have zuthorities pertaining io naltiral

resource protection of a walershed, Afew wazershcd
groups have formed their own nonpr

How it Works:

Mor%ana cgﬁ-e._m"




people and thelr interest, epergy, activism, and
cheracter, These groups generally organize to work
on natural resource issues within a watershed, where
groups commoenly focus on a diverse set of identified
ssues: water quality or quantity, weeds, land use
development, fisheries, and the local economy. They
can directly participate in decision-making, problem
solving, resource assessment projects, and projects
designed 1o address watershed concems.

f

The Montana Watershed Coordination Council
{MWCC) is the state network that can assist with
the development of new watershed groups, as weli
as with support for existing groups. The Council alsc
acts as aclearinghouse for information and resources
for watershed groups. For more information about
the MWCC, see their website at hitp://
water.montana.edu/watersheds/default.htm. For
more information about individual watershed
groups, contact Montana Waiercourse, 201
Cuibertson, Montana State University, Bozeman, MT
59717, (4063 994-6671.

Watershed groups can assist with the protection of
wetlands and ripanian areas by conducting restoration
proizcts, facilitating the use of conservation
easemenis, providing public education workshops
about the importance of conserving these areas, and
nmore.

Strengths:

Watershed Groups are cooperative and collaborative
in nature. They build relationships between people in
a watershed. Because these groups are voluntary,
they depend upon developing 2 good working
reiationships between participants. Gnce this
relationship is established, diverse organizations,
individuals, and agencies can work together o solve
focal matural resource issues. Partnerships can lead
to important conservation projects and/or resolution
of natural rescurce issues in a watershed.

Weaknesses:
The process used by Watershed Groups often moves
slowly because it depends upon peopie developing
relationships and ther working on a common goal or
project. The hope is that time spent in the beginrin

£

forming relationships and defining goals will be
recouped by steady program iiplementation later. If
group dynarmitcs don’t work amongst pariicipedts, the
group may not accomplish their estabiished goals or
projects. Same Watershed Groups do not do on-the-
ground projects, which can frustrate participanis whao
want 10 see progress made on an identified problem,

Montana Case Histories:
t. Blackfeot River
Valley. The Blackfoot
Chalienge is focused on
conservation of the
naturai resources and
rural Hiestyle of the 132-
mile Blackfoot River Valley. The group is composed
of private landowners; federal, state, and local
government officials; conservation organizations; and
corporate landowners. The main icols used by the
Challenge to accomplish work include private-public
forums, colleborative partnerships, and information
and education outreach. Their accomplishments
include placing perpetual conservation easements on
75,000 acres of private land; acguiring 3,700 acres
of lang; restoring 73 miles of streams and riparian
vegetation, and 2,100 acres of wetlands; removing
over 300 miles of fish passage barriers; and
implementing grazing systems on more than 35,000
acres. The Challenge is an incorporated nonprofit
organization, with part-time siaff. For more
information, contact Blackfoot Challenge, P.C. Box
103, Ovando, MT 39834, (406) 793-3900, email:
mfo@ublackfootchallienge.org; website: htip:/f
www.blackfootchallenge. org/am/publish/.

2. Lewistown Area. | ‘
The Big Spring Creek Yy ..
Watershed Partnership, .
lacated in and around :
Lemstown,i is focused SN
on nenpoint source

water pollution. There are approximately 440 miles
of stream in the watershed. Membership in the group
consists of private landowners; federal, siate, and
tocal government officials; and conservation
organizations. Their accomplishments include
protecting 80 acres rich in wetlands as a public,

-9



atural park; restoring a seversly channefized creek,
including establishing a conservation easement on 63

acres surrounding this siream secrion; Improving

riparian vegetaiion on jand owned by 21 landowners
including installing 15 miles of riparian and cross

ncing; developing 34 off-siream water sources for
livestock; and restoring eroding baitks on about 7,600
feet of stream with 29 landowners. The NRCS
District Conservationist provides coordination to the
group. For more information, contact NRCS. 211
MeKinley Street, Suite 2, Lewistown, MT 59457,
{406)538-7401.

3. Big Hele River. Two watershed groups. the
Big Hole Waiershed Commiites {website:
www.ohwe.orgs and the Big Hole River Found
(website: www.bhef.org), initlated a cooperat
project to coordinaie land use planning on the Rig
Hele River, As part of that project, sethack regula-
tinns were developed for the Big Hole River. These
reguiations were adopted by all four counties
the Big Hole River travels through. The reguiations
are described under Counry or Municipal Zoning:
Big Hole River on page 5-3.

at

- Montang Department of Environmental Quality (BEQ}} Wetlands Program -

Purpose:

Te promote cooperative wetland rescurce
management in Montana through admirisiration of a
wetlands grant program; coordinating the state’s
efforts to get National Wetland Inventory (NWI)
maps completed for the state; and siaffing the
#ontana Wetlands Council, which was established
to coordinate efforis in the state fo protect, conserve,
and enhance Montana's wetland resources.

Who Enacts This Tocl:
This program is administered owt of the Planning,
Prevention and Assistance Division of DEQ.

Authority for Tool:

The DECG Wetlands Program takes its direction from
the Montana Wetlands Council. Current program
priorities were esiablished in the draft Momana
Werland Conservation Strarzgy (Montana Wetlands
Council, 1997} and the Situation Assessment and
Recommendarions {Muelier, 19081

How 1t Works:

The DEQ Wetlands Program offers a variety of
programs to assist with the protection, conservation,
and enhancement of Mcontana's wetland rescurces.
Riparian resources are generally included in all
wetland protection efforts of the program. OF
particular interest to local governments are wo
programs: the wetlands grant program, and the
program o complete MNational Wetiand Inventory

naps for the state of Montana.

1. Wetlands Grant Program. The DEG Wetlands
Program has adminisiered a grant program anpuaily
since 1991, The program is funded through the
Cnvironmenta! Protection Agency (EPA)Y, DEQ
administers the grants for the state. Eligibie projects
for focal governments include: wetland inventories
and assessments; and education and outreach
programs that address local wetland issues andfor
provide wetland reiated watershed protection.
conservation, and development planning. Priority is
given 10 projects that involve cooperative restoration,
vohmtary efforts, incentive programs. joint public/
private partnerships, and consensus-based watershed
and wetland planning. All projects must clearly
demonstrate a direct link to improving the local
government’s ahility to protect its wetland resources,
Local government entities that can apply for the grants
mclude, but are not limited to city, county, and regional
government agencies; flood control districts; water
management districts; and planning commissions. The
grant program is competitive, invoiving 6 states and
27 Indian Reservations. Montana DEQ typically
receives $250,000 to $350,000 annually, funding 6 to
9 projects. Onee grants are awarded. the DE(Q
Wetlands Program administers project coniracts.
Sample grants are available, upon reques:,

I1. MNational Wetland Enventory (NWI Maps.
An impertant part of wetiand and fiparian protection
is igentifying wheie these areas are Jocated. The
NWI maps, a prosect of the US. Fish and Wildlife
Service, provides baseline wetland maps. These maps

P
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etations of aerial phoiographs. overlain on

ogical Survey topographic map. NWI
: ompleted for only a portion of
Morhana Az thc':e maps are finished for the state
they will become available on the website of the
Matural Resource Information System (NRIS.
Montane State Library, PO. Box 201800, 1515 East
Sixth Ave., Helena, MT 59620, (406) 4443009,
website: httpr//oris. mi.gov/. Several local governments
have been able to complete N'WI maps for a periion
of their county through the Wetlands Grant Program
ahove. More information regarding NWI maps
appears Appendix IIL

Strengths:

The DEQ Wetlands Program offers a variety of tools
thai can assist local governments in their efforts 10
protect wetlands. The grants program is a viable
source of funds for work on wetlands, floodplains,
and similar resources. Completing NWI maps for
Montana will substantially increase knowledge of the
iocation of the state’s wetlands.

Weaknesses:

The grants program is available for local governments,
although itis becoming increasingly competitive. The
limitation:s of NWT maps are discussed in Appendix
HIL

Montana Case Histories:

1. ELewis & Clark
County. The Lewis &
Clark County Water \
Quai%ry rotection : 1
Disirict and others PR S
received a DEQ Sl
wetlands grant to complete a wetland resource
zssessment of the Helena Valley in 2001 {see Lewis
and Clark County, page 5-235. As part of the
project, four quadrangles of the National Wetland
Inventory maps were completed for the Helena
Vailey. The gramt received was $60,333; a $20,178
match was provided. For more information, contact
Water Quality Protection District, Lewis & Clark
County Building, 316 North Park Room 412, Helena,
MT 39623, (4063 457-8927; email: water @colewis-

"

[e

clark s,

2. Gallatin County.
The Gallatin Connty
Water uality
rotection  Disirict
received a  DEQ
wetlands grant in 2001
similar 1o the work
described above for Lewis & Clark County. As part
of this grant, National Wetland Inventory maps will
be completed for a portion of the Gallatin Valiey. The
Gailiatin County grant was for $53,989; a %24.921
match will be provided. For more information,
contact Gallatin County Local Water (uality District,
311 West Main Street, Room 104, Bozeman, MT
39715, {406y 582-3148; website: hup://
www,gallatin.mt.gov/Public_Documents/
gallatincomt_wqdpages/iwgd,

=)

-

3. Missoulas County. |
The Office of Planning
and Greants Floodplain
Program for Missoula
County received a
DEE wedlands grant to
complete 2 mulii-pronged approach to protect
wetlands in the county (see Missoula County, page
3-20). National Wetiand Inventory maps are being
completed for selected portions of Missoula County,
The grant received was 542,087, a $36,700 match
will be provided. For more information, contact
Floodplain Administrator, Office of Planning and
Grants, 435 Ryman, Missoula, MT 388024297, (406)
258-4657, wehsite: hitp://www.co.missoula.mtus/
opgweb/.

For more information about the DE(Q Wetlands
Program, contact Wetlands Coordinator, Dept. of
Environmental Guality, PO. Box 200901, Heiena,
MT 59620, (406) 444-6652; website: hitp:#/
deq.mt.gov/wginfo/Wetlands/Index.asp.

=



Water Pollution Control State Revolving Fund (WPCSREF)

Purpose:

To provide affordable long i
icipalines and local districts for projects that
maintain, restore, or enhance water guaiity. A broad
range of water guality projeces are eligible for
financing, such as wastewater weatment facilities,
and non-point source projects that include stream bank
restoration, and wetlands preservation and restoration

projects.

[a—

Who Enacts This Tool:

The WPCSRE program is cooperatively administered
by the Montana Department of Environmental
Quality (DEQ}) and the Department of Natural
Resources and Conservation (DNRC ). Applications
for WPCSRF loans may be submitied 1o sither BEOG
or DNRC.

Authority for Tool:

General authority comes from Title 75, Chapier 5,
Part i1, Section 1101, MCA, which authorizes DEQ
and DINRC to provide loans to local governments,
nonprofit organizations, and others for water guality
projects.

How it Works:

The WPCSRF program offers long-term loans 1o
cities, towns, water and sewer districis, conservation
districis, irrigation districts, special improvement
districts, rural improvement districts, onproﬁt
organizations, and other agencies to heip finance
waier quality proiects, The loans cumrently carry an
interest rate of 4%, and the term of the loar may be
up to 20 years. Because of the great need 1o improve
r facilities, approximately 90% of
‘s applications are for wasiewater projects.

wastewats
Moniana

WPCSRY loans can benefit wetlands and riparian
areas in several ways. Constructing artificial wetlands
can be part of a wastewater treatment system, adding
io Montana's wetland resources. Restoration and
preservation of wetlands and streams are eligible
ac;‘ivities for loans. In other siates WPCSRF loans
have been used f@r: land acquisition, conservation

easements in high priority areas to protect 2 wat

sl

6 -

o

suppiy area; floodplain resioration projects, and
riparian restoration activities such as planting
vegetation for bank siabilization.

Strenmgths:
‘kflﬁntana local governmenis have a great need 10
mprove public water and wastewater TdCE‘E»EGS, and
“,-_} move forward on these projects. As a resuit,
wetlands and riparian areas in the vicinity of water
and wastewater treatment facilities couid benefit from
reduced pollution. Wastewater ireatment plants that
coniain a weiland component provide for advanced
treatment and enhance iocal wetiand resources,
inchiding providing weiland habitat for wildlife. There
are opportunities in the future for local governments
and others to secure WPCSKE loans for the purchase
of properties or conservation gasements that wil
profect wetlands and riparian areas, or for loans to
provide money for the restoration of these resource

Weaknesses:

Because of limited resources avaiiable io local
governments in Montana, borrowing money for the
protection of wetlands and riparian areas may not be
a priority. To date, there are no examples in the state
of the use of WPCSRF loans for pro*sctioq of these
areas through purchase of property or conservation
gasements, or the restoration of stream bank or
wetland resolrces.

Montana Case Study:

City of FEonan,
Wetlands have been
used in  Ronan's
wasiewater treaiment
syster since 1996, The

:

Ln -

two-ceil construcied
wetlands are apk,rox*ma,. ely two feet deep and cover

acves, The wetlands function as the
tertiary treatmeni system, reducing ammonia, niirates,
phosphorous, and total suspencded solids
concentrations in the treated waier. Consirucied
wetlands can be an effective way for a community
1o mest non-degradation reguirements. The sysiem
works more effectively in the spring and summer,

a total of 7.5
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Purpose:

To provide communities with an assessment of public
weier systemns 1o determine the systerm's susceptibility
o contamination.

Who Enacts This Tool:

The Montana Source Water Proteciion Prograni is
administered by Montana DEQ. The program seis
priorities among public water sysiems for completing
source water assessments, and reviews and certifies
lecally developed scurce water protection plans.

Authority for Tool:

General authority comes from the Montana Source
Water Protection Program (Title 75, Chapter 6, Part
I, MCA), enacted to meet mandates under the federal
Safe Drinking Water Act.

How It Works:

The Source Water Protection Program completes
assessments of public water systems to determine
the system’s viinerability to contamination. There
are approximately 2,000 public water systems in
Montana, defined as water supplies that provide
drinking water to 25 or more people. Each assessment
must: 1} identify and describe the water source; 2}
assess the water source’s susceptibility to
contaminants and the origin of those contaminants;
and 3) develop information to make the public aware
of the potential for contamination. Based on this
assessment, 2 public water system or community can
deveiop a plen to protect the water source,

The planning process of the Source Water Protection
Program can benefit wetlands and riparian areas
i s learn where drinking water
ruerable 1o contamination—and the

sl

Source Water Protection Program

[

(W]

informaiion. contaci Montans Water Poilution
Contro! Staie Revolving Fund Loan Program,
Moniana Department of Envirenmental Guality, PO,
Box 200901, Helena, MT 59620; (406 444-3321;
website: hitp//www.deq.siate. mt.us/wqinfolsri/
WPUSREF/Index.asp.

relationship of wetlands and riparian areas to public
water system suppiics becomes apparent, As more
commamiies compieie their Source Water Protection
Flans and adopt ovdinances to protect their drinking
water, more opportunities will arise for protection of
surface water by requiring setbacks from activities
that may pollute drinking water sources.

Strengths:

Source Water Protection Plans can become an
important educational tool Tor communities on how
jocal water suppites are vulnerable to contaminanis.
Because of the natural filtering capacity of wetlands
and riparian areas, their protection may eventualiy
be built into programs designed by local comimunities
to protect their drinking water,

Weaknesses:

Source Water Proteciion Plans ir and of themselves
will not result in protection of drinking waters—and
wetlands and riparian areas; it is their implementation
through locally adopted ordinances to protect public
water sources that will protect wetlands and riparian
areas. With over 2,000 public water systems in the
state and only approaimately 10 Source Water
Protection Plans completed, it wil! take many years
before the plans are completed and implemented,

Mentang Case Historv/Coentact Information:

Because so few Source Water Protection plans have
been compilered in Montana, there are o case studies
avaiiable 1n the state that show how these programs
will be implemented to beneflt wetlands and riparian
arcas, For more information coniact Source Water
Proteciion Program, Montana Department of
Environmenial Quality, PO, Box 200901, Helena,
MT 59620; {406} 444-4806; website: hitp://

deq.state. mt.us/wginfo/swps.



Parpose:

To protect, v

w-ﬂtla'ldu ;‘i;r-n.
through a fully

e and enhance Montana’s
cas, and associated uplands
egrated, volustary partnership.

Who Enacts This Tool:

The Montana Wetlands Legacy partnership, which
inciudes agencies., conservation organizations. and
ingerested individuals, is invelved in on-the-ground
wetlands and riparian conservation activities in
Montana.

Authority for Tool:

There 15 no statutory authority for the Montana
Wetlands Legacy. although pariner agencies have
individual authorities and mitigation responsibilities for
wetiand protection. The Montana Wetlands Council
{3¢e DEQ Wetlands Program, page 6-10; identified
the need to estabiish the Montana Wetlands Legacy
to fulfill its goal for non-regulaiory “or-the-ground,
incentive based parinerships protecting priority
wetlands in the state.”

How Bt Works:

Partners in the Montana Wetilands Legacy work 1o
protect wetlands, riparian areas, and associated
uplands through cooperative projects. incentives and
voluntary means. Assisiance is provided for individaal
projects through donations of staff time, technciogical
and finan ”‘a} resources, and knowiedge angd
understanding, An important function of the Legacy
is to bring people together with diverse backgrounds,
training, and experience to share information and
expertise. The Legacy is commitfed to helping its
Montana partners and interested landowners locate
funding, including new funding sources for wetland
and riparian projects, and assists pariners in applying
for grants.

State and federal agencies in Montans are currently

Purpose:

5 where cogperat

g L'U EITTent
identity wetlands and other waters

Montana Wetlands Legacy

Advanced Identification Process (ADID)

working on a paymeni-in-lieu-fee program to provide
an option for mitigation of wetland and stream impacts
resulting from activities under 404 of the Clean Water
Act, administered by the Army Corps of Engineers
{see Appendix IV} This program may ailow
developers to pay & fee for each acre of resource
impacted. The funds would be collecied, and made
available for larger mitigation projects. The Montana
Wetlands Legacy will be the likely administrator of
this in-lieu-fee program.

Strengths:

The Legacy represents a point of contact for anyone
involved or inferested in protecting Montana's
wetlands and riparian areas. As a result, it can bring
people and resources together to work on specific
projects. This service can provide access (o existing
and new resources.

Weaknesses:

The Legacy works to pull together resources for high
priority wetiands, which are wetlands and riparian
areas of jocal and/or statewide concern, Because of
limited resources, the Legacy may not have the
resources 10 work toward protection of restoration
of lower priority wetlands at this time,

Montana Case Histories/Contact Information:
As of November 1. 2001, Legacy partniers had
protected over 73,000 acres of wetlands, riparian
areas, and associated uplands on their way o
zccomplishing their S-vear 250,000-acre goal.
Exampies of projects compleied to date, which include
conservation easements, wetland restorations, and
ee title acguisitions, can be found on the Legacy
website. For more information contact Montana
Wetlands Legacy, 1400 South 15th. Bozeman, MT
58718 i\406,‘s SQ4.-THEY: wehsite:
www. wetlandslegacy.org.

table or unsuitable for f
Section 4—134 of t%ae Clean Water Act.
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Wheo Enacts This Tool:

focal governments can initizte the ADID program
in order to facilitate locsl planning efforts. This
program: 1§ implemenied by the Environmental
Protection Agency (EPA) and Army Corps of
Engineers {Corpe), and after conzultation with the
involved state or tribal government.

Authority for Tool:
Guidelines for the faderal Clean Water Act GO0 CFR.

oo

§230.90) authorize this program.

How It Works:

The ADID program gathers information about
wetland resources in 2 defined area, maps those
resources, and collects informaiion zhout the function
and significance of identified rescurces. This program
provides local communities with information the
focation, quality, and vulnerability of their wetland
resources. The ADID program directly relates to the
Army Corps of Engineer’s (Corps) 404 permit. An
overview of this program appears in Appendix IV.
Under the 404 program, it is unlawful t¢ discharge
dredged or fill materials into waters of the United
States without first receiving anthorization {known
as g “404 permit”} from the Corps. The ADID
process is intended to add predictability to the
wetlands permitting process, as well as better accournt
for the impacts of lesses from multiple projects within
a specific geographic area. An ADID study generally
classifies wetlands as suitable or unsuitable for filling,
development, or other activities involving the
“discharge of dredged or fill material.”

Locai governments can initiate ADID projects to
facilitate local pianning efions. Project areas have

Purpose:

To provide an interagency collaborative process for
ensuring nataral resouice protection and reasonable
gconomic development within sensitive areas.

Who Enacts This Tool:

A local or stafe agency can in

tion of

iate the fort

Special Area Management Plan (SAMP)

ranged in size from less than 100 acres to greater
than 4,000 square miles, Such studies canbe d :
1 aid local zoning and planning eiforts in preservation
of wetland resources. An ADID project in
Pennsylvania inventoried the wetlands in a 500-acre
area under increased threat from urbanization. The
resulting maps enabled all parties o determine which
wetlands were generally suitable for filling, and
provided the community with technical information
on the area’s wetland values and functions.

Strengths:

The ADID program could be an imporizng
informational and educational tool for local
governments involved in planning or zoning. It has
also proven to be a successful way io generate
support for wetlands proteciion in 2 community. The
program can be used lo develop a Special Area
Management Plan (see below). It is designed to
improve predictability for the public and streamline
the process when dealing with the Corps’s 404
program that regulates the filling of weilands.

Weaknesses:

Because the ARID program is advisory and
miormational only, it does not lead to direet protection
of wetland resources. Natcnwide, the ADID
programi has only been used on a limited basis.

Montana Case Histories/Contact Information:
Because no ADID program has been conducted in
Montana, there are no case sindies available, For
maore iHfermation contact the Army Corps of
Engineers, Helena Regulatory Oifice, 10 West 15th
Street, Suite 2200, Helenz, MT 59626, (406) 441-
1374 website; htips//www.pwoalsace.army.mil/
himlfod-rmt/mthome.htow

a SAMFP pocal sponsorship is reguived before the
SAMP process proceeds.

Authority for Tool:

The federa! Coastal Zone Management Act provide
the anthority for SAMPs. The Army Corps o
Enginesrs {Corps} adoptad SAMP: under a 1986
Regulatory Guidance letter.

5
s
H
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How It Works:

The focus of a SAMP is on the Corps™ 404 permis
process that regulates the Tilling of wetlands,
therefore the Corps deterinines if a SAMP i
necessary and feasible. The goal of a SAMP is 0
provide a sireamlined process for individuals o
receive permits under the 404 permit process. which
regulates the filling of wetlands, while allowing
evaluation of individual and cumulative impacts of
projects. A brief deseription of the Corps 404 permit
program appears in Appendix I'V. Two products may
be obtained from a SAMP: 1) appropriate state, local,
azad Corps permit approvals for defined acuvities;
and 2} a local, state, or federal resiriction on
undesirable activities. The SAMP process is most
beneficial in areas that are environmentally sensitive
and under strong developmental pressure. Fuli public
involvement should be an integral pait of the SAMP
planning and development process.

Because the SAMP process is designed o uliimately
direct the Corps” management of the 404 permit
prograrm, it directly affects protection of wetlands,
and some riparian areas. SAMPs may address such
issues as flood control and storm water managemernt,
wetlands protection and enhancement, wetland
mitigation banks, parks and recreation, environmental
enforcement. and meore, They can also contained
specific policies to guide remediation, enhancement,
and protection of the area’s natural resources, while
simultanecusly ailowing development in: less sensitive
aress.

Strengths:

A SAMP and the process of its drafting, greatly
increases the coordination among regulatory agencies,
affected devejopment, and public interests. With a
SAMP in place, the permiming process for projects
iz simplified and snore efficient. At the same time,
wetlands and some tiparian areas are carefully
analvzed and given proper protection. The SAMP
itself should be comprehensive and in-depth,

Weaknesses:
Developing SAMPs that are comprehensive take

much time and patient work by the involved pariies.

Many riparian areas are not considered “waters of

" znd consequen
lered in the SAMP process.

are not

Montana Case History:

e et m e R T

Upper Yellowstone |

[
River. Although no .
o , i
SAMP has been .
compleied in g*"x o . o

- iREe N
Montana, one is XMFW- -

currently underway in

Park County. Floods on the Yellowstone Riverin 1996
and 1997 modified the floodplains and resulted in
property osses for many private landowiers aiong
the river. As a resuli, many landowners requested
permits for bank stabilization projecis {see Bani
Stabilizarion and Land Use Plawning, page 4-2).
The number of bank stabilization projects, with litile
or no regard for the cumulative effects, convinced
many individuals of the need for a more
comprehensive planning effort for the area. In 1597,
the Upper Yellowsione Task Force was created to
address the flood issue. In cooperation with the Task
Force, the Corps initiated the development of a
SAMP for the upper Yellowstone River, from
Gardiner 1o Springdale. Parties to the SAMP include
the Corpe, DNRC. Park County, the City of Livingston,
focal businesses, property owners along the river,
CORServation group representatives, and the general
public, Montana’s congressicnal delegation
persuaded the Corps to provide $320,000 to begin to
develop the SAMP. Specific language in the
appropriation stated that the SAMP include an
assessment of the long-term effects of bank
stabilization, and potentially cenclude the process with
a general permit (2 general permit is a type of permit
ssued under the Corps” 404 permit program). The
SAMP is scheduled for compleiion in 2003, For more
informarion, contact the Army Corps of Engineers,
Helena Regulatory Office, 10 West 15th Street, Suite
2200, Helena, MT 39626, (406) 441-1374; website:
https:f/www nwo.usace. army. mil/htmliod-rmy/
mthome. htm.
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Appendix I Conservation Standards Used to Protect Montana's Wetlands and Riparian Areas ... A- |
Appendix I Suggested Language for Local Policies & Regulations oo AT
Growth Policy Plans
Zoning or Development Permit Regulations
Subgivision Kegulations
Appendix [ Identifying Local Wetlands & Riparian Resources: Sources for Maps &
_ Other HiFOrmation ..o oot s A-9
Topographic Maps {(Source: U.S. Geologic Sarvey ~ USGS)
Magonal Wetland Inventory Maps (Source: ULS. Fisk & Wiidlife Service ~ USFWE)
Soil Survey Maps {Source: Natural Resources Conservation Service ~ NRCS}
Floodplain Maps (Source: Federal Emergency Management Agency ~ FEMA)
404 Wetlands Permit Information
Rare and Threatened Species Habitat Information
Other Scurces of Information
Appendix I'V: Regulatory Programs that Local Governments Shouid Know About e, A-14
Federal Programs
State Programs
Local Programs
Tribal Programs
Figure X1 Reguiarory Programs for Streams and Wetlands in Moniana
Appendix V: Svuggested Language For Conservation Easements oo A-2i
Appendix VI Montana Private Land Trusis that Handle Conservation Easements ... A-22
PP
Appendix VI REIETeNOES .o st A-23
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Appendix [I: Suggested Language for Local Policies & Regulations

Wetlands or riparian area protection provisions can be incorporated inie local growth policy plans, subdivision
regulations, and zoning or development permit regulations. It is essential that the growth policy plan establish
that wetland and riparian values are important to the community. Local government protection of these areas
maust begin with a statement that wetland and riparian areas ars imporiact ©o the community; and with clear
zoals, objectives, and policies advocating for resource protection. Any local government reguiations protecting
wetland or riparian areas must conform to the adopted growth policy plan. If land use regulations restrict
development in wetland or riparian areas, the growth policy plan must clearly state the community’s interestin
protecting those argas. The following is suggested language that can be incorporated into growth policy plans.
subdivision regulations and zoning and development permit regulations io protect wetlands and riparian values.

Growth Policy Plans

Protection language in the growth policy plan for wetlands and riparian areas establishes a local community
comumditment to these areas and is legally vital to setting the stage for implementing measures to ensure that
protection. To accomplish this, a local growth poiicy pian should 1) state the value and benefits of these areas io
the community; 2} express ciear goals, objectives aad policies regarding wetland and riparian protection; 35
identify the locations of those areas: and 4) describe the intent and measures that the commuaity will use 10
implement that protection. As further background information, the growth policy plan should estimate the
number of acres of important wetlands and riparian areas in the county, and the wildlife species and other values
supported by those argas. The following language 1s suggested:

Statement of Yalues and Benefits: Objective:

Wetlands and riparian areas are important assets and  To discourage or prevent development that is incom-
resources to the county. The biclogical diversity  patible with preservation of important wetlands and
supported by these areas provide critical and productive riparian areas.

wildlife habitat, especially for waterfowl, shorebirds,

songbirds, and water-related animals. These areas are  pglicies:

vital to freshwater fish for spawning, feeding, or
protection against predators. They also play a critical
role in flood proteciion, and act as water filters,
controlling water poliution and mainiaining water quality
of surface and ground waters. Wetiand and riparian
vegetation is very valuable for shoreline stabilization.

- Development will be prohibited in riparian areas
and delineated wetlands, or will be designed o
avoid or minimize loss of these areas.

« Subdivisions will only be allowed in wetland or
riparian areas where the design of fots and
improvements will avoid the loss of wetland or

In addition to the natoral and ecclogical values of these
areas, they provide important opporiunities for cutdoor
recrearion. And finallv, poor soils, high ground water,
fooding, and other physical featares make wetlands
and riparian areas unsuitable, or poorly suited, for
development.

Goal:
To preserve important wetlands and riparian areas
within the county.

riparian values.

Implementation of the Policy:

The growth policy plan should describe the actions that
the local government wili take 1 order to accomplish
the stated goals and policies. Suggested actions include:

= Incorporate into the county subdivision regulations
provisions that 1} require construction of struciures,

excavation or any other disturbance of the natural
vegetation and soils be prohibited within 300 feet

AT



of wetlands or ri}iarizm greas id 'f’ ed in the

growih policy plan; 23 h&taalwhbm ng envelopes

on cach lot that will not interfere Mt%; or sffect

weilands or riparian areas; and 3}
encourage the location and design of required
parkland io include ideniified wetlands and riparisn
arees as natural undisturbed open space.

e Incorporate setbacks in zoning and development
permit regulations that prohibit development,

aeniined

construction, excavation of any disturbance of

wetlands and riparian areas identified in the growth
nolicy plan.

= Adopt floodpiain regulations that comply with the
srowth policy plan.

e Work with agencies or land trust organizations to
obrain conservation easements that protect wetlands
and riparfan areas.

Maps and Text Describing the Wetlands and
Riparian Areas and Values:

The following basic background information on
wetlands and riparian areas in the community should
be gathered and set out in the growth policy plan.

@

Identify locations of flood prone areas and

important wetland areas;

e Determine the number of acres of important
wetlands and riparian areas;

s [dentify wildlife species supported by wetlands and
riparian areas; and

e [dentify other values represented by wetlands and
riparian areas.

Sources of maps and information appear Appendix [iL.

Zoning or Development Permit Regulations
Zoning and development perinit regulations can
establish setbacks and building envelopes, and can
simply restrict deveiopment in wetland or riparian

reas, The foliowing are suggested provisions that
can be Incorporated into local zoning or development
permnit regulations to protect these areas:

o)
.

Mo structures, septic systems or drainfields may
be focated within 300 feet of any riparian area or
flowing stream. Al native vegeiation within thi
serhack must be left undisturbed, The sethacks

e

&

=

shall be shown on g final plan. which must be
subrnitied as part of the permit application.
¢ The subdivider shall submut a plan for approval by

the governing body *'mt igentities “bu

zfdn’tg
rs and structuras

‘Jvejanm c'f!d riparian areas identifiad by 1
policy plan,

Subdivisicn Regolations

Subdivision regulations can estabish sethacks, building
envelopes, or use parkiand to protect wetlands and
riparian arcas. The following are suggested provisions
that can be incorporated into local subdivision
regulations to protect these areas:

e No structures, septic systems or drainfields may
be located within 300 feet of any riparizan arez or
flowing stream. All native vegetation within this

ethack must be left undisturbed. The setbacks
shall be shown on the final plat, or on documents
accompanving the final piats,

s The subdivider shall submit a pian for approval by
the governing body that identifies “building
envelopes —areas where buildings and structures
may be constructed or located so as to protect
wetlands and riparian areas identified by the growth
policy plan.

=  The governing body may require thet part or afl of
required parkland be located and designed to
incorporate wetlands or ripaman areas. 1o be
protected and maintained as undisturbed open
space.

[}



Appendix [il. Identifving Local Wetlands & Riparian Resources:
Sources for Maps & Other Information

An important tool for local governments that wish to protect wetiands and riparian areas is the developrment
of a base map that identifies the location of these areas. Developing these maps can be expensive. The maps
listed below can either be used by themselves, or they can be used (o constiuct a base map. Base maps may
eventually need to be supplemented with other {ypes of information such as the number of wetlands of 2
particular type, the focation of important nparian areas, and the identified vaiues, uniqueness, ownership,
existing uses, and threats from proposed development.

The sources identified in this appendix are available in Montana, although sometimes a specific source does not
contain information for a particular area of the state. The general location of riparian areas is fairly easy io Jocate
hecause of their association with streams or rivers that are readily identified on topographic maps. Information
ghout the location of wetlands is more challenging to obtain,

In using the sources identified below, it is important to note that maps provide only a portion of the information
needed to identify the location of wetlands and riparian areas. On-site investigation may be needed o define
boundaries. For this reason, when developing conservation measures, 1115 helpful if cornmunities use both maps
and written: criteria (for example, a list of common plants associated with protected areas) that can be appiied on-
the-ground during field :nvestigations. It is also imporiant 1o note that the boundaries of wetiands and riparian
areas shift over time because of new channels cut by a siream or river, changes in drainage patterns, and other
factors,

T@E}Qgraphic Maps When using NWI maps, it is important to understand
(Seurce: U.S. Geclogic Survey ~ USGS) their limitations. Becgllge of their scale, on?y major
T'SGS topographic maps show the locaton of streams etlands are shown, giving a broad-scale picture of
W lopograp p )
rivers, water bodies, and the approximate location of
some larper wetlands, Enlarged, these maps can be used
to develop a base map where the general location of
wetiands and riparian areas is identified. The location
of streams and rivers is the easiest way to identify the
lozation of riparian areas. These maps are not as
accuraie tn locating wetlands. The maps are 7.5 minutes
of latitude by 7.5 minuies of longitude, with a scale of
17 =2,000 feet (1:24,000).

Kational Wetland Inventory Maps
(Source: U.5. Fish & Wildlife Service ~
USEFWS)

A¥though mapping is not complete for much of
Montana, portions of the state have National Wetlands
Inventory {NWI) maps, a project of the USFWS. These
maps are based on interpretation of aerial photographs
and are projected onto USGS topographic maps. Figure 5. Portion of srandard NWI Map showing

wesland classifications near Helena,
A-G



Figure 6. Stetus of NWIomaps in Moenrana, Fall, 2002

| Bozemnan
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Billings

Final Paper Maps
Drraft Paper Maps

Photointerpretation Complete

existing wetlands. Smaller, vet still ecologically vital
wetlands are sometimes not identified on these maps.
Consequently, if a wetland areaisidentified ona NW1
map, the area is probably a wetland. However, the
absence of a wetland designation on & particular map
does not necessarily mean that the area 18 not a wetland.
Cther limitations to NWI maps include: field
investigations are rarely done to verify the existence of
wetlands; aerial photography done in a dry year will
notidentify ephemeral wetlands; forested wetlands can
be missed because they are not visible on zerial
photographs; and the maps do not identify the location
of most riparian arcas. Users of the maps need o be
knowledgeable of weiland types. A manual is available
that explains the numerous symbols appearing on the
maps. NWI maps are heipful when corapiling 2 wetland
base map for a community. The scale on these maps is
17 = 2,000 feet {1:24,600). As NWI{ maps are
completed in Montana, they will become available on

hsiie of the Natural Resource Information Center
{1515 East

F T 31 N S W
tate Library {hug

by t= ;

Sixth Ave., Helena, MT 55620-1800; (406) 4445354,
as well as other locations.

Soil Survey Maps

{Source: Natural Eesources Conservation
Service ~ NRCS)

Theze maps show soil types that occur on the land.
Because hydric soils are an important indicator for
wellands, the maps can be used as a starting point for
baseline wetland maps. The NRCS definition of a hydric
soilis “a soil that formed under conditions of saturation,
flooding, or ponding long enough during the growing
season to develop anaerobic conditions in the upper
part.” State tists of hydric soils are available from two
sources; electronicaily from the USDA-NRCS Hydric
Soils Homepage (hiip:/fsoils.nsda.goviuse/hydric/i or
as hardcopy from the NRCS Montana State
Conservanonisi (Natural Resources Conservation
Service. 10 East Babcock, Room 443, Bozeman, MT
59715, (406) 5E7-0868). The NRCS also mamiain
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for each conservation disiict in the United States,
5 ap units that contain, of may contain, by
sséis These detatied lists are also avail
ontacting the NRCS Monrana State Conservationist,

Curr‘,gzﬂy the NRCS is in the process of digitizing
their soil maps w0 make them more available ¢
iandowners, local governments, and others. Some
MRS field offices have infra-red photography and
historical aerial photographs. These photographs are
mvaluable for ohserving land use changes, particularly
the loss of wetlands.

[

Limitations to WRCS soil maps inciude the fact that
they contain information about hydric soils, bus not
information about the presence or absence of wetlands.,
For a variety of reasons, wetlands may not be located
evervwhere where hydric soils are located. Additionally,
soil map units listed on state or local hydric soil lists
may contain a hydric scil as a minor component. This
minor component may be small or non-existent at any
one location on the ground. Consequently, it is very
important to undersiand the details of each soil series
and soil map unit—which may require professional
interpretation. Users of these maps need o be
knowiedgeable of soii data snd their information. The
scale of these maps is 1:24,000; 17 = approximately
Z.2mile.

Floodplain Maps

(Scurce: Federal Emergency Management
Agency ~ FEMA)

FEMA, which makes federsllv-backed flood insurance
availabie to res:dents and communities, has developed
floodplain maps along waterways in more developed
areas of Montara, Floodpiain and flocdway boundaries
have been officially delineated on these maps. In areas
where 100-year flocdplains have not been designated,
local governmienis can use maps of “flood prone” areas,
which appreximaie the floodpiain based on the best
available information. It is important to understand the
limitations of ﬁOOdPld;ﬂ maps. First, streams without
mapped flocdplains still have floodplains and can floed.
Second, these maps do not really ideniify the location
of wetlands or riparian areas—only the location of
where flooding occurs. However, this information can

be used to determine the general location of riparian
areas and their associated wetlands. Finally, it s mal}ﬂ
be noted that these maps are not always ace i
Missoule County, page 5-205. The maps are

xpensive to create and, consequently. they are rarely
revised. Because rivers are dynamic sysiems, fooding
can change the channe! structiare and location of the
f}oodpiam. Chack with local pianning officials. local
fioodplain managers, or the Floodplain Management
Section at the Montana Dept. of Natural Resources
and Conservation (PO. Box 201681, Helena, MT
39620-1601, (406 444-6610) to determine whether a
10G-vear floodplain has been designated for a stream
of interest. The scale of these maps is approximatelv
17 =2.000 feet or 17= 1,000 feet: the scale is 1:24,0600.

494 Wetlands Permit Information
Section 404 of the Clean Water Act s administered by
the Army Corps of Engineers (Corps}. Because this
program: is the primary permit process that regulates
activities impacting wetlands areas, information about
the permits 1ssued in a specific location can be helpful
in identifving threats to wetland resources at the local
level. Consequently, the Montana Natural Resource

Information System has established a website making

this information available! http://nris.state.mt.us/

mappet/Corpd04/corpannounce. html. The website
allows users {0 access quantitative information about
project descriptions; type of activity; size of the project
area, in linear feet or acres; location, including maps of
project lecations; and the date a permit was issued.

Permit information can be obtained through queries to

the permit database using a number of categories,

including:

e Year of issae (since 1950);

2  Permit tvpe (The Corps issues a variety of permit
typesi: mationwide, general, and individual permits;
tetters of permission; and modifications to
previously-issued permits};

@  Wetland type: Lacusirine (associated with a lake),
Riverine {associated with a river), Palustrine {imost
other wetlands), znd Other Waters;

e Locatiom by: County; Township, Section, and
Range; Stream name; and U.5.G.5. Hydrographic
Unit,

Users can view a Hsi of the permits that have been




ssued, as well as suimmary information abow selected
permits {the total ber of acres filled, the total
aumber of permits for a spe ete. . In addition,

s showing permit locations can be created for each
query made,

Kare and Threatened Species

Habitat Information

There are at least two sources of information
Montana about the location of rare or threatened
species or natural communities. Because many of
Montana's rarest animals and plants depend on
wetiands or riparian areas, these sources can provide
valuable information t© a community.

L8, Fish and Wildlife Service (USFWE). The
USFWSE administers the federal Endangered Species
Act {ESA). The ESA provides legal protection for
certain rare plants and amimals. The USFWS can
provide up-to-date information about critical hahitat
for Montana’s rarest species. For more information
comtact the USFWS, 585 Shepard Way, Helena,
Montana 59601 ; (406) 449-5225; website: http.//
www.fws.gov/Endangered/wildlife html.

Montana Natural Heritage (Heritage) Program. The

eritage Program, located at the Montana State Library,
coliects information on the location and condition of
the state’s rare and threatened species, and natural
communities. The program has information on high
quality wetland and riparian areas for portions of the
state. Additionally, Heritage has developed a system
for internet use to search for wetland indicator species
thitp://nris.state. mt.us/wis/SearchWetlands himi), All
Heritage information is housed in a computerized
database and mapping systemn. To obtain site-specific
information, you must fi}] out a data request form, which
is available on the intemnet of through the mail. Fees
sometimes apply for data searches done by Heritage
etaff. For more information, contact the Montana
Watural Heritage Program, Montana State Library, PO.
Box 201808, 1513 East Sixth Ave., Helena, MT 39620;
{406 444-3009; website: htip:/fehp.nris_state.mt.usf,

Other Sources of Information

Matural Resource Information System (MRISS.
in addition 1o 404 permit informaiion discussed above,
INRIS has developed the Water Information System,
which collects and provides access 1o data on surface
water, ground water, water guality, riparian areas.
water rights. and more. For more information, contact
NRIS, Monana State Library, BC. Box 201800, 1515
East Sixth Ave., Helena, MT 595620; {406} 444-3009;
hitp://nris.state.mt.us/,

DEQ Wetlands Program. In addition administration
of a wetlands grant progran: and coordinating the state’s
efforts 1o complete Nanonal Wetland Inventory (NW])
maps tor the state (see DEQ Wetlands Program, page
6-743, the DEQ Weilands Program serves as 2
clearinghouse for wetlands information. including
maintaining a wetlands clearinghouse website: higpi/f
deq.ml.gov/iwginfo/Weilands/Index.asp. For information
about the DEQ Wetlands Program, contact Lynda
Sawl, Wetiands Coordinator, Dept. of Environmental
Quality, 1520 East 6™ Ave,, Helena, MT 59620, (406)
444-6652,

Publicaticns useful for lfocal governments on

Montana’s wetlands and riparian areas, include:

e Field Guide to Montana’s Wetland Vascular
Planrs (Lesica and Husby, 2001);

e A Landowners Guide to Montana’s Wetlands
(Montana Watercourse, 2001 »; and

e (Classification asnd Management of Montana’s
Riparian and Wetland Sites (Hansen t. al,, 1995},

The first two pubiications are available through the IDEG

Wetlands Program, 1520 East 6" Ave., Helena, MT

59620, (406 444-6652 (hup.//deq.mti.goviwainlo/

Weilands/Index.asp}. The Classificarion manuai is

available at University bookstores; and through the

School of Foresiry, The University of Montana,

Missoula, MT 59812, (406) 243-2030.

As a final source of information, local or praject-
specific maps or studies may be availabie. Check with
Ioeal planners, Water Qnatity Pstrict staff, Watershed
Groups, and similar sources to determine if any studies
have been conducied locally that may havedentified
wetlands or riparian areas. As an exampie of the kinds
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of local studies that may be available, the Army Corps
of Engineers requiired 2 wetlands biclogist to complete
amap and lnventory of wetlands occurting in 2 portion
of the Gallatin Valley targeted for development.




APPENDIX IV: Repulatory Programs

{Goveras
Sense. page I-4). However, before taking on this
task. it is heipful to have z basic undersianding of
federai, state, tribal, and iocal programs that regulate
activity in these areas—programs outside the
traditional land use planning framework. Although
these regulatory programs provide some level of
protection for streams and wetiands, elected officials
often decide that iocal regulations and policies are
needed to achieve commurty conservation goals and
priorities.

~

The following descriptions briefly summarize the major
regulatory laws and programs impacting wetlands and
riparian areas. This overview parallels A Guide to
Stream Permitting in Montano (Montane Association
of Conservation Bistricts, 2000}, For complete
information about specific programs, contact the
agency in charge listed in Box XI on page A-17. A

diagram appears on page A-16 that lists the permils
that may be required for projects located in wetlands
or streams.

Please note that the wetland permitting system can
be difficult for applicanis to negotiate. To assist permit
applicants, several agencies have developed a
cooperative application. Cocperating agencies are
identified in Box X1 {¥}. This joint application form 15
availabie at offices of any cooperating agency, or i
can be downloaded at www.dnrc.state.mt.us/
permit.htmi. Local goveraments should also request
acopy of this application, as the information it contains
can assist with planning decisions by describing
impacts of & project on natural resources and
ng opportumities for mitigation.

Federal Programs

Executive Order 11999: Protfection of Wetlands
(1977}

This order is an overall wetlan oy for all federal
agencies managing federal land, sponsoring federal
projects, or providing funding assistance to state and
local projects. It requires federal agencies to aveid. if
possibie, adverse impacts to wetiands and to preserve
and enhance the natural and beneficial values of
wetiands. This order affects protection for wetlands
in siaie and jocal projects using federal funding. A
complete copy of ihe Executive Order can be found
at www.wetlands.com/fed/exe ] 1990 htm.

sl

Executive Order 1198%: Floedpiain
Management (1977}

This order requires each federal agency to take action
to reduce the risk of flood loss; to minimize the impact
of floods to human safety, health and welfare: and to
resiore and preserve the natural and beneficial vaiues
served by floodplaine. Becanse many wetlands and
riparian areas are asscciated with floodplains, this
order has the potential for providing them with seme
protection. A compiete copy of this Executive Order
can be found at www-lib.fnal.gov/iibrary/worksmarnt/
epl 1988 html.

Section 494 of the Clean Water Act.
The primary federal Taw that regulates projects that
impact wetlands and riparian areas is Secuon 404 of
the Clean Water Act. Section 404 regulaies the
“discharge of dredged or il material” into “waters of
the United States.” “Waters of the United Staies”
inciude all streams to their headwaters with an
average annual water flow of 2 minimom of 5 cubic
feet per second. lakes over 10 acres, some isolated
wetlands, and wetlands adjacent to waters of the
United States, The “discharge of dredzed or fill
materiai” invoives the phivsical placement of soil, sand,
gravei, dredged material or other such material int

- . i
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LS. Army Corps of Engineers (Corps). 404 permits
are central to the conservation of sircams and
weitlands. Information about how 10 access 404 Permit
information for a specific location appears on
Appendix IIL

Crther Federal Kegulatory Proprams

Section 18 Rivers and Harbors Act applies o
activities in, on, or over federally listed navigable waters
of the United States. Alist of these designated waters
appears in Box XI. The National Pollutant
Bischarge Elimination System (NPDES) Permit
regulates activities that may canse water poiluticn on
Tribal Reservations in the state.

State Programs

There are 10 siate-leve! permiis that regulate activities
in streams and wetlands. The Montana Slream
Protection Act (SPA 124 Permit} only regulates
government projects; it is designed to protect the
natural or existing state of streams, and minimize soil
erosion and sedimentation. Under the Montana
Land-Use License or Easement on Navigable
Waters, the siate of Montana regulates activities that
may impact the property it owns under navigable
sireams. This act is designed to protect the beneficial
uses of these state lands, protect assoctated riparian
areas, and preserve the navigable status of thege
streams. Four state-igve] permits primarily regulaie
activities that may cause water poilution and reduce
water quality: the Storm Water Discharge General
Permit; Short-term Water Quality Standard for
Turbidity (318 Authorization}; Montana Pollutant
Bischarge Elimination System (MPDES): and the
General Mining Laws/Smaill Miner’s Placer and
Dredge Operations. The Montana Water Use
Act (Water Rights and Change Authorizations)
regulates water rights and other water quantity issues.
The Streamside Management Zone Law (8MZ)
regulates logging and other forest-harvest activities
adjacent to streams that may cause erosion and other
water guality and guantity problems. The Montang
Dramn Safety Act specificaliy regulstes dams that may
have safety hazards associated with them. And finally,

A

the Fish Stocking Permit for Private Fish Ponds
was developedio regulate the mtroduction of fish that
may pose a threat to Montana’s fisheries.

Local Programs

Seven regulatory programs are administered at the
locat level. Three of these are administersd by courty
or municipal! governmenis: the Montana Floodplain
znd Floodway Management Act (see Floodplain
Regularions, page 5-19) regulates activities in the
100-year floodplain; County Septic System
Regulations protect surface and ground water
through reguiation of sewage disposal systems; and
the Lakeshore Protfection Act (see Lakeshore
Protection Act, page 5-2 1Y is designed io minimize
erosion on lakes 160-acres or larger. Conservation
Districts admumnister two local permits. First, the
Montana Natuoral Streambed and Land
Preservation Act (310 Permit) {see Natura!l
Streambed and Land Preservarion Act, page 5-7)
is designed to protect streams in their nataral or
existing state, and minimize soil erosion and
sedimentation. The 310 Permit is for non-governmeni
rojects and is the equivalent of the SPA 124 Permit
discussed above. Second, Conservation Bistricts also
administer water reservations within their jurisdiction
under the Montanz Water Use Act {Water
Reservations).

Tribal Programs

Two tribal programs on the Fiathead Reservation
apply. The Shoreline Protection and Aquatic Land
Conservation Ordinance reguiates all profecis that
may impact streams, rivers, lakes, and wetlands. And
the Confederated Salish and Kootenai Tribes’
Water Cuality Program regulates activitdes that may
cause pollution of any waters on the Reservation,

[
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Permits Needed for Projects Impacting Wetlands and Riparian Areas

< D.EFRHL e
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Figure 7. This illustration indicates which regulatory permits may be requived for projects impacting
wetlonds and riparian areas in the state of Montana, The lerrers in the illustration refer to the permirs listed
in Box X. The diagram is used with permission (MT Associarion of Conservation Districts, 2000).
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APPENDIX V: Suggested Langunage for Conservation Easements

A conservation easement can conlain many provisions {o secure, monitor and enforce the @rmss of the casement.
following provisions are suggested “"core” or substantive language within a conservation sasement as specific restrici
on z land owner 1o protect wetlands and riparian areas. Additional legal or administrative provisions are included in
conservation easement. depending on wheather the casement is a donated or purchased easement and whether the
agreeiment is a permanent of lerm easement. Also. i is important 1o realize that each agency and land trugi organization
requires specific provisions and language in their individual ’)m—m-“vai.ion easements. The conservation sasement
language found in this Appendix is modeled after easemenis used by the U.S. Fish & Wildlife Service

Suggested Language:
WITNESSETH:
WHEREAS, the jands described beiow contain wetlands, tiparian areas and habitat suitable for wildhbifz.

NOW THEREFORE, the lands 1o which the terms of this agreement apply are described and iocated in
. State of Montana, 1o wit:

{l.egai Description of Properiy}

te Graniors (owners of the property) agree that they will cooperale in the mainienance and protection of all wetlands,
riparian, and wildlife habitat areas delineated on the attached ap, and that the}-' will comply with the restrictions and
requirements hereby imposed on the use of said Grantors” lands unless express poior written consent is provided by the
Grantee. This cominitment shall mn with the land and shall be binding on the Granters, their successors, assigns.

lessees, all subsequent owners, and parties having right, title, or interest in ihe properiy. These restrictions inciude:

. Draining, causing or permitiing the draining by any means, direct or indirect, of any surface waters it or appurtenant
to ihese wetland areas delineated on map. This includes lakes. ponds, marshes, sloughs, swales, swamps, potholes, and
other wholly or partially waler-covered areas, now existing or subject Lo recurrence through natural or man-made canses;
provided, always. that the lands covered by this convevance shall incinde any enlargements of said wetiand areas from
normal or abnormal increased water,

2. Altering the topography or other namuira! features by digging, excavating, plowing, disking, cuting, filling , removing
or otherwise destroying the vegetative cover, including no agricultural crop production upon said lands delineated on
map, unless prior approval in writing is granted by the Grantee.

3. Subdividing or de facto subdrviding, and/or developing the area for resideniial, commercial. indusirial or anv other
PUrposes;

Erecting, building or placing any structure. including any temporary living guariers, on said land, except for the
renovailon of replacement of existing buildings with buildings of the same purpose andVor utilizy, in substantiaily the
same location,

5, Expioring for or developing and exiracting any mirerals. coal, oil or gas. sand, gravel, soil. peat or rock) by any
surface extraction method.

6. Establishing or maintaining any commercial feediot, defined for purposes of ihis easement as 2 facility used for the
purposes of receiving, confining and {esding livestock for hire.

it

2

of any material that is woxic (o wildhife or considersd o o

aLer,

Damoxw or disposing
siroamms, jakes, or wetlands,
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Appendix VI: Montana Private Land Trusts That Handle Conservation

Easements

Bitter Hoot Land Trust
120 8o 5™ Sireet Suie 203
Hamilton, M1 59840
{4063 375-0936

Blackfeet Land Trust
PO, Box 730
Browning, MT 59417
(3063 338-2692

Five Valleys Land Trust
PO, Box 8933

Missoula, MT 59807
{406} 548-0755

Flathead Land Trust
PO, Rox 1913
Kalispell, MT 39903
{4061 752-8293

Gallatin Valley Land Trust
P.O. Box 7021

Bozeman, MT 39773
(406)587-8404

Mid-Yellowstone Land Trust
503 3% Ave. NW

Park City, MT 59063

{4067 633-2213

Monians Land Relisnce
PO, Box 355

Helena, MT 35624

(406 443-7027

Frickly Pear Land Trust
P.C.Box 892

Helena, MT 55601
{406)442-0490

Save Upen Space

pmb 41l 1001 East Broadway., Suiie 2

Missoula, MT 30802
{4063 545-6083

The Nature Conservancy
32 South Ewing

Helena, MT 59601

{406) 443-0303

MMontana Wetlands Trust
317 Waukesha

Helena, MT 39601
{4061442-3199

The Rocky Mountain Elk Foundation

2251 W. Broadway
PO Box 8246
Missoula, MT 59807
1-800-223-5355
1-406-323-4500
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About the Montana Watercourse

The Montana Watercourse 1s a statewide adult and youth water education prograin created in
1989 at Monlana Stale University, Bozeman. Iis goals are lo promote awareness, create new
knowledge, and build informed participation in Montana’s waler management processes in order
Lo foster lifelong stewardship. Watercourse programs include:

*  AnAdult and Community Awareness Program, providing cilizens with information,
training, and educational forums on critical waler resource topics.

*  Project WET Montana, a Water Education for Teachers program, providing schoolteach-
crs and other educators withinnovative leaching materials and activities to advance children’s

understanding of Montana’s waler resources.

For more information about the Montana Watercourse, call (406) 994-667 1 ; send mail o 201
Culbertson Hail, MSU, Bozeman, MT 59717, or visit us on the web at www.mlwatercourse.org.

A Cooperative Project of:

THE MONTANA

' WATERCOURSE

Montana Deparinent of

o KoanvironmenTar, Quanmy

Montana Audubon
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